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ORIGINAL CIVIL. 

Before Mr. Justice Wilson. 


In the matteh of McCoukindale (Deceased). 

[15fch April, 1880.J 

Attoruvf client — iUorneif''i lien — Di^ch'irge by dissolution of parinership-^Contract 
Act {IX of ss. I, i71. 

Whore a firm of attorneys di'^solved pitrCnership after tbo death of a client, 
there bein^ at that time papers and docamonts belonging to tho client in their 
hundfl. and a debt due in respect of costs from the client to them, — 

f/rM that the dissolution of partnership operated as a discharge by the firm, 
and that tho attorneys were not ontiticd to regain the papers and documents 
until thoir cosU wore paid, but wojro bound to band them over to the admioistra* 
tor of tbo client. 

Section X7L of the Contract Act does not give an attorney an absolute lion. 
Section I provides that nothing in the Aot contained shall affect any usage or 
eu»lom of trado. and. as no pvrt of the Hnglish law h incon^^istent with h. 171. 
cases arising io this country must b^ governed by the ICnglish authorities. 
According to those authorities, whilo the relation of attorney and client exists. 
thoclioDt may either continue to employ tbo attorney or change him. When be 
claims to do tho latter, tho attorney being willing to act. bo cannot ask tbo 
attornoy to give up papsrs in his possession without first satisfying the lien. 
The attorney has hia option,— he may. if be chooses, either go on acting for his 
client, or cease to act: if bo adopt tbo [2] Utter course he must give up tho 
pap'irs. On tho death of tbo client bis rcprosontativo stands in exactly the same 
position with respect to the attorney as the client did. 

In re Moss (1). followed. 

Tins was an apolication on behalf of tlie Administrator-General of 
liengal, as the administrator of the property and credits of Donald 
McCorkindalo, deceased, for an order, that the firm of Messrs. Ilarriss 
it Co., should hand overall drafts, deeds, letters, copies, documents, and 
papers in thoir hands in reference to all matters and suits wherein the 
late firm of Messrs. Orr and Ilarriss wore concerned, for and on behalf 
of the said DonaM McCorkindale. to be hold by tho Administrator- General 
subject to their lien thereon for costs. 


1880 
AruiL 15. 


Original 

Civil. 


6 c. i» 

S C L.R. 406 
» 5 Ind. Jur. 
520. 


(U L.R. 2 Eq. 345. 
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1880 It appaarerl that the firm of Messrs. Orr and Harriis bad acted as 

Armr- is. the attorneys of Mr. McGorkindalo up to nhe 23ri January 1880, the 
7”. death. On the 3rd of February 1330, Messrs. Orr and Harriss 

Uhioinal dissolved partnership: and their business was cvrried on by a new firm 
Civn.. under the style of Messrs. Harriss & Co.,’ who retained possession of 
g MeCorkindale’s papers and documents. On the 19bh of February, 

6 CLR 408 ^^° Administrator-General took out letters of administration to the 
= 5 Ind Jjp credits of Mr. McCorkindale. At that time a considerable 

520 costs in respect of work done for the deceased. 

Messrs, liarriss & Co., on being applied to to hand over all papers relating 
to the affairs of the deceased to the Administrator-General, to be held by 
him subject to their lien, refused to do so without payment of their costs 
in full. The Administrator-General now applied for an order as above, 
stating that it was impossible for him to protect the estate of the deceased.’ 
or to act in various suits then pending and relating to the estate, unless 
the papers were handed over. 

Mr. for the Administrator-General. — By dissolving partner- 

ship the firm of Orr and Harriss discharged the relation of atcorney and 
chenc oxjstmg bocween them and the representative of Mr. McCorkindale 
Messrs. Harriss A- Co. contend that the firm of Orr and Harriss were 
discharged upon the death of Mr. McCorkindale, and that the lien 
arose then. If [3] tho client voluntarily discharges his attorney, the lien 
arises at once. But tho death of the client is not a discharge. The act of 
the attorneys themselves operated as a discharge, and they are not oncitled 
to hold those papers as against the Administrator-General. The case is 
like /n rc .Voss (1). where it was held that a dissolution of partnership 
operated as a discharco. The rule was laid down bvs Wieram VC in 
Grim. V. (2) as follows-" If a client discharges' his ' soIicHor 

the Court never takes tho papers from the solicitor unless upon payment 
of his hill. If. on the other hand, the solicitor discharges himself, then, 
according to the decision in TJcslop v. Mctcaire (3). the Court will compel 
him to gi^vo over the papers to the now solicitor, saving his lien upon them. 
The discharge hero was hy tho attorney’s own act. and tho .Administrator- 

General is entitled to have the papers dolivorod uu to him subject to Messrs. 
JiarriBs A- Co. s lien. 

Ar T /*' Harriss A Go. -The death of Mr. 

McCorkindale discharged tho firm of Orr and Harriss. an.l their lien 
arose then But even if it did not. the lion is not done away with. 
Section 171 of tho Contract Act provides that attorneys of a High Court 
may. in the absence of a contract to the contrary, retain as a security, 
for a geneial balance of account, any goods hailed to them. Tho word 
goods can only, in tho case of an attorney, mean hooks, papers and 
documents belonging to lus client in his possession. The Act does not 
contain any provision for discharging the lien. Cunningham in his note 

who discharges himself has not this 
right (of lien) under English law. It is not. however, dear, from tho 
wording of the present section, that an attorney who had discharged 
himself would not have this right." fWiLSON. .T.— Does not the case 
come under 3 . 1 whic, 3ay3 thut noU,i„R I.eroin shall alioot any usaeo 
or custom .] The death of tho client discharged the attornov. There was 
no one then co continue the employment. TWilson. J.— Is not the 
administrator in the position of the client? Has he not the right to 

(1) L.R. i Kq. 34,'>, (2) Haro 5S7 at page 59, 
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gi) 3 My, and Or. 163. 
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coDtioue the employment or not as ha chooses? If the attorney [4] APRIIi 16. 

willing to act, and the client discharges him, the lien arises. Here the 

Administrator-General might have continued the employment.! The die- Orioinal 

charge was complete upon the death of Mr. McGorkindale. The option Civil 

which the Administrator-General might have of continuing the employ- — 

moot does not get rid of the fact that, at the time of the death of the 6 0. i = 

client, there was no one who could so continue it. There was no one in 6 C.L R. 406 

that position until the Administrator-General took out letters of admistra- =5 Ind Jur. 

tion. It would have been necessary for him to give the firm a fresh war- 520. 

rant if he had wished to continue the employment, and that shows that 

the death of the client operated as a discharge. Our lien is subsisting, 

and wo should not be require 1 to give up the papers; in many cases giving 

up the papors virtually destroys the lien. The esse of /n rc .1/bss (l) 

realty an authority in my favour. Even if the client is embarrassed by 

the lion, that in no wav atlects his rights — In re Faithful (2). In that 

case it was hold that where a solicitor has been discharged by his client, 

he will not be ordered to produce or deliver up to tlie client the papers on 

which he claims the lien, although his not doing so will embarrass the client 

in prosecuting or defending his claims. The case of v. G'w//n»e (3) 

shows that the attorney's retainer is discharged at the time of the 

client s death. [WiLSOK, .J. — All that the case decides is that an attorney 

must appear for a party to che cause, and that a dead mao is not a party.) 

There is a contr.ict between the attorney and client which is pub an end to 
by the death of the client, an i the lion arises as soon as tho contract is 
determined. 

OHDEK. 

WiLS'jN. .1. — I den t think thero is any reason for doubt in this appli- 
cation. Tno facts are simple. Mr. McGorkindale employed the firm of 
Messrs. Orr and Hirnss as his attorneys. On the 22Qd of January last 
he died, leaving a will, whereby haauooinbod Messrs. James Anderson, and 
William Palatn his e.aecucors. Those gentlemen having renounced probate 
of the will, the AJminisbrator-G jueral, on tho 19th of February last, 
obtained letters of administration to tho property and credits of 
Mr. McCorkindalo. On the 3rd of February the firm of Messrs. [5] Orr 
and Harriss dissolved partnership, and the business was carried on 
under the style of_ ‘ Messrs, llarriss .t Co.' They retained possession oi 
Mr. McCorkinrlale's pipers. Ilypsatod demands wore then made by the 
.•Administrator-General bo the present firm of ^Messrs. llarriss A Co., to 
dahver over bo him all drafts, deeds, letters, documents, and papers whicu 
were then in their hands in roforonce to all matters and suits, wherein 
the late firm of Messrs. Orr and llarriss wore concerned on behalf 
of Mr. McGorkindale. the Administrator-General holding these docu- 
ments subject to their lion thereon for costs. Mossrs. llarriss & Co. 
refused to deliver up tho papers without payment of their costs iti 
full. Tlieso are the important facts. The question now is. •whether 
the attorneys are entitled to say “ we will nob uart with the papers 
unti our debt IS pud. ’• or whether the Administrator-General is 
ontit 0 d to say Give up the papers to mv attorneys, and I will undertake 
o take tlmm subject to your lion for costs.” Mr. Apear says.-Seotioo 
yi of the Contract Act gives the attorney an absolute lien I don’t 
tbiuk 80 . because the hrst .section of the Act says.— ” Nothing heroin 


11) L.R. 2 Eq. 345. 


(2) L R. G Kq. 326. 
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1880 contained shall affect any usage or custom of trade. ” It seems to me 
April 15. that no part of the Ejoglish law is inconsistent with s. 171 of the Con- 
tract Act, and. therefore, this case must be governed by the English 
ORIGINAL authorities. The clear principle on which this case rests is, that while the 
Civil. relation of attorney and client exists, the client may either continue to 
g employ the attorney, or change him. When be claims to do that, the 

6 C L R being willing to act, he cannot ask the attorney to give up the 

= 5 Ind Jur satisbying the lien. The attorney has his o|.< ion. he 

520 chooses go on acting for his client, or if ho chooses to cease 

to act, then he must give up the papers. There is no doubt how this 
case would have been decided had Mr. McCorkindale been still alive. 
It is clear that the attorneys would have, by their own act, put it out 
of their power to continue to act for him. The only circumstance which 
distinguishes that from the present case is, that the client himself 
dies. Bub does this really alter the case ? I think not. The case is 
analogous to the case of 7?i re ^fo.^>s (1). The Master of [6] the Rolls 
there said:— I hold it to bo settled by the authorities, that if a 6rm 
of solicitors becomes bankrupt, the bankruptcy is itself a discharge 
of the clients who employ them ; but I also hold this, which I think 
it equally clear, that if the client becomes bankrupt, and the as- 
signees do not employ the firm of solicitors, bliat is a discharge bv the client 
of the solicitors.” If the assignee bad refused to act. the termination of 
the employment would ho the act of the attorney. It appears to me that, 
after the Administrator-General had taken out letters of administration, 
ho was entitled to the same freedom of action as the client had. He was 
at liberty to change the attorneys or continue employing them. The only 
thing %vhich prevented that option being o.xercisod in this case was, that 
the attorneys had, by thoir own act. put it out of the power of the 
Administrator-General to employ them. The case is the same as if the 
original client wore alive. I think the order must, therefore, be made 
and with costs. 

Application ijranted. 

Attorneys for the Administrator-General ; Messrs. CnrnUhcra and 

Jen7ii7ios. 

Attorney for Messrs. Ilarriss .t Co. : Mr. Sivnuofis 


6 C. 6. 

appeli.ate civil. 

Defore. Mr. .Jnatice Jackson and Mr. Justice Tottenham 


M.^SSAOOLLAH KII.VN {iJe/emUint) i>. IIaM LaLL .'VGriUVALLAH 

(Plaintiff).* f7th May, 18H0.J 

acL-oa-Cird 1‘rocediirc Code 
1871), 1 ^ ’ ■' Civil Courts .let (Vl of 

w£■h''Dr?,viilA^t°^ of Is.'iO (corrc.-pondiiif- with s. 15 of Act X of 1877). 
..,..,1 ^ ©very suit ,?b:ill bo instituted in tho Court of tho [71 lowest 

R ado coinpetoiit to try it,” doc^ not allcet tbo jurisdiction of a Subordinate Judfio 

MacleanT^o agamst tbo dccroo‘of A7T. 

dSrea of fV,l*oo '’77? ■^4-ParKanas. dated the .Slh January 1870. afTirming tho 

dLcd .bo cS Mukorjeo, Sc.co„d SuL„,dm«c Judgo ol .bat di..rict, 

<1) L. R. 2 Kq. 315. 
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to trj a suit wherein several ctuses of action aro joined, the cumulative value of 
which is over Rs. 1.000; aotwilbstandiDi; that, if separate suits had been 
broueht on those several causes, such suits must have been instituted in the 
Court of the Munsif. 

This was a suit brought on three separate mortgage-deeds, the first, 
dated the 23rd April 1874, for Es. 1,700 ; the second, dated the 1st August 
of the same year, for Rs. 950 : the third, dated the 4tb October following, 
for Rs. 400. The whole sum claimed, together with interest on these 
mortgages, amounted to the sum of Rs. 4, 753-12-15. The ease was insti- 
tuted in the Court of the Subordinate Judge, who, on the merits, gave the 
plaintiff a decree ; and this judgment was upheld by the lower Appellate 
Court. The defendant appealed to the Higli Court, aud there, for the first 
time, took the objection to the plaintiff’s suit, on the ground that the 
Court of first instance had no jurisdiction to try the case. 

Mr. Twidale for the appellant. — This suit was instituted at a time 
when the old Code of Civil Procedure was in force. Under that Code, 
several causes of action cannot be joined in the same suit, unless each was 
cognizable by the same Court. Here two of the claims, being each in 
value less than Hs. 1.000, ought, under s- 6 of the Coda, to have been 
instituted in the Munsif’s Court, tliat being the Court of the lowest grade 
competent to try them. In this suit, therefore, there has been a misjoinder 
of claims, an<l the Subordinate Judge liad no jurisdiction to try it. 

Babus Shjjani Lnll Milter and Mohimj Chundcr Milter for the res- 
pondent. 

JUDGMENT. 

The judgment of the Court (JacKSON and TottkniIAM, JJ.) was 
delivered l)y 

Jackson, J. — It is clear that there is no ground of special appeal in 
this case. Tlie one point which was raised before us, but which was not 
raised in the lower Appellate Court, was the <iU6slion of jurisdiction. It is 
suggesteil that this suit was not propoily framed, inasmuch as tho plaintiff 
joined togetlier three different clauses of action, which ho had against the 
defendant, [8] two of wbicli wore valued at loss than Rs. 1,000. As to 
those two. It is contended that the Subordinate Judge had no jurisdiction. 
Now, the old Code of Civil Pi oceduro. under which this suit was commen- 
ced. authorized a plaintiff to join causes of action against the same parties 
which were cognizal)lo hv f lie same Court. It is contended that these two 
suits being below Rs. 1,000 wore not cognizable by the Subordinate Judge 
under Act VI of 1871, hut it is clear that they were, liecauso s. 19 of that 
Act gives the Subordinate Judge jurisdiction overall cases without refer- 
ence to the Value, subject only to the condition contained in s. G of tho 
Code of Civil Procedure. The effect of that would he, that, if suits had 
been brought under those two bonrls separately, they would, under s, 6, 
have to bo filed in tho Court of the Munsil, but they wore cognizable by 
the Suboidinato Judge. Tlierefore, tho plaintiff was quite warranted in 
including thorn in one suit, and the whole cause of action united being 
•ovor Rs. 1,000 was rightly trieil by tf»o Subordinate Judge. 

The appeal is dismissed with costs. 
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FULL BENCH. 

Before Sir Bichard Garth, Kt., Chief Justice, Mr. Justice Jackson. 

Mr. Justice Morris, Mr. Justice Mitter and Mr. Justice Tottenham. 


Chunder Sikhur Bundoi’adhva and others { Dctcndants ) v . 

Oriioy Churn Bagchi ( Plaintiff ).* 

[8th June, 1880. J 

Limitation — Suit to recover possession of land taken by Mioiicipal Commi.<sioners — 
Beng. Act iJ/o/ 1864, s. 87. 

Section 87 of Berg. Act Illof 1864 is :tpp)icabie only in thoi'e cases where the 
pi lintiQ claims damiitjcs or compensation lor some wrougful act committed by 
the Commissioners or their officers, in the exercise, or honestly supposed exercise, 
of their statutory powers. 

[93 The uotice in the earlier part of the section is meant to give the defendant 
an opportunity of making some pecuniary amends for the wrong, without incur- 
ring the cost of litigation. 

[P.. IG M. 200; 8 C.L.J. 376 : Appl.. 4 A. 102 (11-2): R.. G Ind. Cas. 675 (680) ; 16 M. 
317 : 16 M. 474 ; 3 M.L.J. ‘J-23 (225) ; 22 B. 289 (296) : 25 B. 142 (146) = 2 Horn. 
L.R. 857 ; 28 A. C00=A.W.N. (1906) 107=3 A.L.J. 311 ] 

This was a suit to recover possession of certain land taken by the 
Santipore Municipality. The plaintiff stated that he was dispossessed 
from tlie land on the 2bth Aughran 1281 (5tb December 1874) and that 
he, ou the 8th Pous in the same year (22ad December), served a notice on 
the Municipality asking for redress, but that the Municipality did nob 
grant him any redress within the period of one month, and that his 
cause of action then rose. The dofeudants contended that, as they had 
been in possession of the land for more than three months before tlie date 
of the accrual of the cause of action, the suit was barred by tho special law 
of limitation under Beng. Act Jll of 18C4. 

Tlie Judge of Nuddea, reversing tlie decision of the Munsif. gave the 
plaintiff a decree. Tim defendants appealed to tho High Court. 

Tlie learned Judges, before whom the ajjpeal was lieard (Jackson and 
Tottenham, JJ.) referred the case for the opinion of a Full Bench in the 
following terms: — 

The question arises in this case whether tlie suit, which is not 
brought for tho purpose of recovering damages on account of a wrong done, 
but to recover possession of a spocihe piece of latni taken by the Municipal 
Commissionors of Santipore, is barred under s. 87. Beng. Act III of 1804, 
now repealed, by reason of tho suit not having been commenced within 
three mouths next after tho accrual of the cause of action. In a case very 
similar Poorna Chunder Roy v. Balfour (1), before Bayley and Phear, JJ., 
tho former learned Judge was of opiniou that tho special rule of limitation 
applied. Phear, J., questioned this, but concurred in dismissing the suit 
on other grounds. 

In Price v. Khilat Chandra (ihusc (2) Loch and Ilobhouse, JJ., held 
tlio section not to apply on grounds which appear open to observation ; 

' Full Bench Rcfcic-n<;c in Appo.il from Appelliite Decree.'^, Nos. 348, 349, and 350 
of 1870. made by Mr. Ju.stioc Jackson and Mr. Justice Tottenham, dated tho 22nd 
April 1830, against tho decree of P. Dicken.s, Esq., Judge of Nuddea, dated the 29th of 
November 1878, reversing tlio docreo of Baboo Aniindo Cooniar Surbadhik.ari, Munsif of 
Ranagbat, dated tho Gth of April 1876. 

(1) 9 W.R. 535. (2) r, B L R. App. 50. 
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and in The Municipal Committee of Moradabad v. Chatri Singh (1) the High 
Oouit of the North-Western Provinces adopted the view of Phear, J. 

[10] “ There is a case, however — Ablioynath Bose v. The Chairman of 
Ihe Municipal Committee of Krishnaghur (2)— where Norman. J., rather 
broadly laid it down, that three months’ notice was necessary, where the 
plaintiff sued to restrain the Commissioners from interfering with a road 

which he claimed as his private road. 

There is thus some conflict of decision ; and although the inclination 
of our own opinion is decidedly in favour of the view t<ikeo by Phear, .1., as 
the point is of considerable importance, we think it right to refer the 
matter to a Full Bench. ” 

Baboo Mohiny Mohan Rou and Baboo Snroda Prosono Huy, for the 
appellants. 

Baboo Ishen Chunder ChuckcrbuUy, for the respondent. 


1880 

Junk 8. 

Full 

Bench 

6 c. 8 

(F.B.), 


JUDGMENT. 

The judgment of the Full Bench was delivered liy 

GabTU. C. .1. — the relief whicli has .been «lecreed iu these suits is 
for the specific rocovorvof land, irrespective of any damages for the plain- 
tiff's dispossession, wo consider that tlio S7t'n section of Beng. Act III 
of 1804 does not apply. 

That section, as it seems to us, is applicable only in those cases 
where the plaintiff claims damages or compensation for some wrongful act 
committed by tlie Commissionors or tlieir otticers, in the exercise, or tho 
honestly supposed exerci.-io. of their statutory powers. 

The notice in tlie earlier part of tho section is meant to give the 
defendant the opportunity of making some pecuniary amends for the wrong 
without incurring the cost of litigation. 

We think that it could hardly hav«i been tbo intention of tho logisla^ 
turo to allow tlio Commissiooeis (even by mistakoi to appropriate the 
lands of private persons without paying for them, and to hold those lands 
for ever as against tne true owners, unless the latter should happen to be 
sulliciently watchful to discover ttio aggression in time to take steps to 
protect their property within so snort a perio>l as two months. 

The apneals svill tiiereforo be dismissed with costs, including the costs 
of this reicronce. 


6 C. 11-6 C.L.R. 263. 

[II] APPELi..\TE CIVIL. 

Ihfnre Mr. JuHlice Jackson and Mr. Justice Tottenham. 


In the matteb of the Petition of Mohun Dass v. Iajichmun 

Dass.* l9bh February. 1880.] 

Revoentu/n of probaU — [iemoual of Mokunt claiming under a WUl — Successio7i Act 
of IK65) , s, 

By bis will the mobunt of an nkra, or religious endowments, appointed A to 
be tho malik of the prop.^rtio^ comprised in tho endowment, and to roceivo the 
dues and pay tbo debts, and to do ovorytbing necessary connected therewith ; 
and provided th^t, if any act was done prcjodicial to any of those purposes or to 

* Appeal from Original Decree. No. 271 of 1878, against tbo decree of A.J.K. 
Bainbridgo, Esq., Judge of Mur^bidabad. dated tbo 17th September 1876. 

(1) 1 A. 201). (2) 7 W. R. 92. 
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aoy property set apart therefor, or cootrary to the Hindu practice and religion or 
usages, the property should vest in such dUciple of bis who should be competent 
and virtuous. A obtained probate of the will, and entered upon the properties 
mentioned therein. 

Ueld, that the Court had not power, under s. 231 of the Succession Act, to 
revoke the probate upon tho ground that A bad, since he took charge of the 
oSlee, taken to an immoral course of conduct, and in consequence bad been 
excluded from the community of fnohunts. 

The proper cour.->c to take for d^'priving 5-uch a person of his office would be to 
bring a suit under the Religious Endowments Act. or any other suit, for a dcolara- 
tion that he Ind disqualified bitn^^elf, and if in that suit a decree was obtained 
and duly ceriifiL-d to the Court which graoted probate, that Court would, no 
doubt, direct the revocation of the probate. 

[R., 26 15. 792«4 Bom. L.R.G37.] 

In this case one Ramdass, the mohunt, or trustee and guardian, 
of an akra, or rolipious ondowment, at Devi pore, by his will dated the 
28th December 1871, appointed Lutebnoun Dass, his favourite chelae or 
disciple, to he, after his own death, his successor in tho mohuatship, and 
to he mnhk^ or proprietor, of the moveable and immoveuido properties 
comprised in tho teligious ondowmont, and to recoivothe dues and pay the 
debts, and to do everything necessary connectod therewith. The will also 
contained a provision, which was as follows — “ If after [l2] my death, 
any act to be done which is prejudicial to auy of tho aforesaid purposes, 
or to any oroparty set apart for tlio purpose aforesaid, or contrary to our 
practice and religion, or to the usage whicli ):as prevailed amongst us 
from generation to generation, then the property shall vest in that disciple 
of mine who shall ho competent and virtuous.*’ 

Ramdass died on the same day that he executed his will. Shortly 
after his death, Ijutchinun Dass applied for and obtained a certificate 
under Act XX\*II of 18(30. and assumed, without ooposition. tlio position 
of of tho (ikrn^ and entered into possession of tho properties appur- 

tenant to it. Some live or six years afterwanls disnutes and disagreements 
arose hetwoon Dutchman Dass and tho mt^hunt oi ^ neighbouring akra^ and 
chargos wore made against fjutedunan Dass of immorality and malversa- 
tion of property belonging to the religious endowment. 

On tlio 11 til July 1878 Dutchman Dass, with the ohjoct, apparently, 
of strengthening or securing liis position, applied under tlio Hindu Wills 
Act (XXI of 1H70) for probate of tho will of Rumdass. Ou the 23rd of 
July 1878, a caveat was filed by tho objector Moliun Dass. 

On the Gth of August 1H78, prohate of Uamdass’s will was granted 
hv the Judge of Mursliidahad to Dutehman Dass. On the same day, 
Mohun Dass tiled a iiorition, anserting that (jutchman Duss, since bis 
accession to the mohunlHltip, had boon guilty of immorality and malversa- 
tioi ,in consorjueoco of which ho had heon excluded from communion with 
all other niohunts, and had rendered iiimself incapable of retaining the 
otlico of mohunt. and praying that the application of Dutchman Dass 
should he refused, and that probate of tho will of Ramdass should bo 
gi anted to him. Mohiin Dass, as the second and now duly virtuous and 
competent disci |>Ie oi Ramdass, as tho person designated to succeed him 
in tho mokunl'ihip. 

Prohate liaving boon already granted to Duclimun Dass. Mohun Dass. 
on the 20th .\ugust 1878, Hied the present petition under s. 234 of the 
Succession Act (X of 18(55), reiterating tho same charges against [^utch- 
mun l.fass, and praying that the probate granted to him should bo annulled 
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or [13] revoked, and that he should he called upon to account for his 

administration of the religious endowment. 

The lower Court dismissed the application without going into the 

merits, on the ground that s. 23-1 did not apply. 

From this order Mohuu Dass appealed to the High Court. 

Baboo Gopal Lall iliiter and Baboo Guru L'-.-ss Bancrjee. for the 

appellant. 

Baboo Soorendronath MultylaU for the respondent. 


1880 

PeB. 9. 

Appel- 

late 

Civil. 

G C. 11 = 

C L.R. 265. 


JUDGMENT. 


The judgment of the Court (Jackson and Tottenham. JJ.) was 

delivered by , . , , r . i 

Jackson, J. — The petitioner, wlio is the appellant before us, moved 

the Judge of tlie District of Moorshedabad to revoke the probate of a will 

under which the respondent had been designated as a mohuiit at the head 

of a certain religious institution. It was alleged that this moliuiit had, 

since he took charge of the olVice. taken to a certain course of conduct 

whereby he has tarnished his name, and in consequence whereof ho has 

been excluded from the community of themohunts The Judge considered 

that this was not a case in whicii the nrovisions of s. 234 ol the Indian 

Succession Act authorized him to revoke or annul the grant of probate; 

and the petitioner, being dissatisfied with this decision, has appealed to this 

Court, and before us it is contended that the section referred to does not 

apply to such a case, and that the proof of that is to be found in illustia- 

tion ih) attached to tliat section. Illustration (h) refers to the case of a 

“ person to whom probate was. or letters of admiuistraiion were, granted, 

and who has subsequently become of unsound mind; ' and it is argued 

that as the Court is entitled so to act in tlie case of a person mentally 

disqualified, so it is also entitled to act in the case of persons who are 

proved to be morally disquHlitied, 

It appears to us that this contention is founded upon au entire 
mistake, and there is a considerable dilTerouce between the case of a 
person contemplated in tbo illustration and that of a person against 
whom the present suit is directed. Illustration (/i) has reference to the 
case of au executor who is ['4] acting under a probate and whose lunacy 
subsequently of course disables him from acting under the will, that 
lunacy being established by a regular enquiry under the direction of the 
Court under the Act relating to that subject. The respondent now before 
us is not an executor. He obtained probate of the will of the late mohiint. 
and under the operation of that will is now at the head of the institution, 
and until any just cause for revocation of the grant of probate is made 
out under the law, be cannot be removed. The proper course, as it seems 
to me, for depriving the respondent of tbo oMice. wouM be to Ining a suit 
under the Religious Jindowinents Act, or any other suit for a declaration 
that he bus disqualified himself, and if in that suit a decico is obtained 
and duly certified to tbo Court wliicb granted probate, that Court, no doubt, 
would direct the revocation of the probate. The present appeal will b^ 
dismissed with costs. 

Appeal Jt!>viisf>ccl, 


cm— 2 
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APPELLATE CRIMINAL. 

Before Mr. Juslice. Pontifex and Mr. Justice McDoiulL. 


[Yol. 


The Empress o. Kala Ghand Dass and others *' 

(22nd April, 1880.1 

Procedure Code {Act X of 1372). .-^s. bOb tOG- Deposit of ca.-^h in lieu of 
Security Bond for Good Behaviour. ' 

Tho powers givon by S3. 505 and oOil ol Act X of 187-2 should be orercised with 
extreme discreiioQ; the former of those sections is not iuteoded to apply to 
persons of by oo means a reputanlo chira ter.” 

An order requiring persons to deposit c«h in lieu of entering into a bond as 

security foe their future good behaviour bid in law. 

[R., 16 B. 372 ] 

This was a reference under s. 296 of Act X of 1872 made to the High 
Oourt by J. Smith, I2sq., the Sessions Judge of Burrisal. 

The accused persons were chained under s, 505 of the Criminal 
1 roceduro Code with being persons of notonously bad liveli-[l5] hood 
and Lho Magistrate of the District, after holding a local enquiry, at which 
he examined witnesses for the prosecution and dofonce. found tho charge 
established, and passed the following order “That the prisoners Kala 
Chand. Ram Sagar. Nobin Iloldar. Ram Kumar Doss. Poddo Lochun. 
Kaj Coomar Dob find two sureties in Rs. 500 ench for thoir good behaviour 
lor one year, under s. 505 of the Criminal Procedure Code. They are 
also required to furnish their own recognizances.— the amount to be 
deposite-t in cash ; Kala Chand. Ram Sagar, and Ram Kumar Deb for 

A M ? Coomar Deb and Ram Kumar Doss for Rs. 500 each ; 

and Nobin Iloldar and Poddo Lochun for Rs. 250 each. In default of com- 

n JnT? u»<lergo rigorous imprison- 

nient for tho period mentioned.” 

Tho Sessions Judge being of opinion that the uortion of the order 
requiring the accused to deposit cash in lion of a bond for good behaviour 
was bail in law, refyrrod tho matter to the High Court. 

No one appeared for either side at tho hearing. 

Jl’DGMl'^NT. 

delivJred (PoNTIFKX and McDonell, JJ.) was 

» 1 ,« the Sessions Judge in this case that 

dRsn^il''' Magistrate, requiring the accused persons to 

desposit cash in hou of taking a t>ond for good behaviour, ought to be set 


M No. 5 is, on his admission.' as stated hv the 

Magistiato. but whic-h really is nob borne out by the record, as by no ^eans 


reputable cliaractor. liub in 


my opinion s. 005 is not intended to apply to 


fn i di H r / f 'oputation. and tho Magistrate had no 

lo , ^y'th him under that section. And. speaking genorally. 

^pas^oc >v tho Magistrat-u seems to me preposterous. The seven 
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defendants are each required to find two sureties to the amount of 
Rs. 500 each : three of the defendants are required to deposit in cash Ai’Riii 
Rs. 1.000 each ; two of them Rs. 500 each ; and the remaining two Rs. 250 , 

each, and in default to have rigorous imprisonment for one year. 

[16] With respect to the deposit, we agree with tlie Judge that the LaTB 
order is illegal. CbiminaL. 

With respect to the sureties it is prohibitive, for it is scarcely likely 
that fourteen sureties in Rs. 500 each would be forthcoming in a place , ^ -„o 
like Bhaokalty. My own experience in Calcutta has shown me that 
respectable people in Calcutta, who have to provide sureties upon grant “ 
of letters of administration, have to pay heavy sums to the sureties : and ■ 

I can only suppose that it would he greatly more expensive for reputed 
budmashes to provide sureties for their good behaviour. So that it comes 
to this, that the requirement of two sureties to the amount of Rs. 500 
each for each of the defendants will in effect be inflicting a heavy pecuni- 
ary fine upon them in a case only of suspicion and reputation. 

Moreover, if these cases are to he approached in the spirit with 
which the present has been decided, to become surety for a bndnuish 
will of itself be sufficient evidence to convict tlio surety of l>eing himself 


L.R. Crl. 
R. 14 


a budmash. 

Surely the putting in force of these very striugeut sections should bo 
exercised only with extreme discretion. In the present case the Magistrate 
points out incidentally the far more proper means of prevention. In the 
village in question he says : '* So bad indeed, a few months hack, had 
things become, that it was considered necessary to station two constables, 

who still remain there Tlie accused are well kuown to have been 

in the habit of moviog about the khals at night in long canoes driven by 
paddles, whilst thefts were of frequent occurrence. This of course toas 
before the arrival of the Police, tohose removal would simply be the siyual 
for a return to the old state of ihinys. 

Wo quash the order of the Magistrate directing the defendants to 
deposit cash and to provide sureties, and in lieu thereof we direct the 
defendants Nos. 1. 2, 3, 4. 6, and 7, hut not defendant No. 5, to enter into 
bonds for their good behaviour in the amounts which they were directed to 
depo.sit in cash. All the defendants will be immediately released from the 
rigorous imprisonment which, it appears, they are now undergoing for 
default in providing sureties and depositing cash. 

Order act aside. 
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[17] APPELLATE CIVIL. 

Before Sir Ric^iard Garth, Kt., Chief Justice, and Mr. Justice 

Milter. 

In thr m.vttbr op the petition op Horro Sundari Dabia and 

UTHERS.* 

UoRuo ScND.vRi Dabia v. Chunder Kant Bhdttachar.iee. 

[14th May. 1880.] 

IKiil. Atteftaiion o/— Succession Act (.Y of 1855), s. 50 — liindu TPil^s Act {XXI of 1870). 
s. 2 . 

Section 50 of the Succession Act (X of 1865) clearly intends that the two 
attesting witnesses to a will shall sign their names after the testator or testatrix 
shall have executed the will. 

B.sioaath Vinda v. Djuaram -Jana (1) and Feraandezv. Alves (2), followed. 

If a testitrix admits a .signature on a will to be hers before a Registrar of 
Assurances, and is identified before him by one of the witocsscs to the signiiturc, 
andb<tbihc It^gistra*' and the ideutifiec sign their names as witnesses to the 
admisiioii made, — 

Hell, tint such an attestation would be sufheient to satisfy s. 50 of Act X of 
18GS. 

InlUe goods of Iioijmo7ie7/ Dossee (0), followed. 

[F . 27 C. ir.O 1171) ; ilC. 429 {48i: : 16 C. 19 f23) ; R . 11 C.L R. 859 ; 9 C. 22 (228) ; 
4 O.C. 40S (420i; 27 C. 169(171) : Doubled, 76 P.L.R. 1905 at p. 291-] 

This was an application made by Ilurro Sundari Dabia and others, 
under Act XXI of 1870, to obtain probate of the will of one Tara Sundari 
Dabia. wlio had on the IGth Choitro 1284 (28tli Ivlarcli 1878). leaving 
her property to tlm petitioner.'?. 

One Cnundor Kant Uliuttacbarjae objected to ))robato being granted, 
on the ground that tlio atsestinti witnesses had put their signatures to 
the will l)ufore tlie testatrix liad herself signed it. Chunder Kant also 
hiinsolf applied Go the Court for a ceibilicato to collect the debts of the 
deceased. 

On tiio face of the will it appeared tli.it the testitrix had, at tlie time 
wlicn the will was presento ! for registration, admitted before tlie Registrar 
tlio sigiiaiuvo on the will to bo hors; that [fS] one of the attesting wit- 
nesses to thy will liail identified the tostatijx to the Registrar; and that 
both Die Registrar and the atrosting witness who liad so idontifieci tlio 
testatrix, had placod their signatures at tl»e bottom of tlie memorandum 
made, on the will, setting forth tlie adiiiission liy tile testatrix of lior signa- 
ture at the Keeistration ollice. 

The Court of first instance lioKl, that Uio provisions of s. 50 of the 
Succession .\ct liad not been complied with, inasmuch as the attesting 
witnesses ha<l signotl the will lioforo tlie testatrix had done so. and there- 
fore lie dismissed the petition for probate, and directed that a certificate 
under .\ct XXVII of 1800 should be granted to Cliunder Kant. 

From this order Ilurro Sundari Dabia appealed to tlie High Court. 
Raiioo hhiir CUivuier Chuckcrhuttij, for the appellants. 

Halioo (irijei Sutikfr Mozniiidar. for the respondent. 


* Ap|)f :il from Original Decree, No. 5 of 1879, against tbo order of H. BcvoridgCr 
tbe (.XUciatiug Judge of Rungporo, dated tbo 18tb Septombor 1876. 

(DSC 7:^8. f‘2) 3 U. 382. <3) 1 C. 160. 
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JUDGMENT. 

The judgment of the Court (Garth, 0. J.. and Mitter, J.) was 

delivered by ^ ^ • Li. 

Garth. C. J.— We think that, in this case, the Judge was quite right 

in holding that the attestation at the foot of the will whs insufficient, 
because it is proved that both the witnesses signed their names before the 
will was signed by the testatris. We agree with the learnetl Judges who 
decided the ease of Bissouai/i Dtnda V. Doyaram /ana (1) and also with g 
the Bombay case of Fernandez v. Alves (2). which was cited to show that 
s. 50, Act X of 1865. clearly intends that the two witnesses shall sign 
their names after the tostatoi or testatrix shall have signed his or hers. 

Bub then there is the further point, which has been argued here, and 
to which the attention of the Judge does nob appear co have been directed, 
— namely, that when the testatrix admitted before the Registrar her execu- 
tion of the will, she was identified on that occasion by one of the same 
persons who profess to have witnessed her signature to the will. Upon her 
admitting Ct9] before the Registrar that the signature to the will was hors, 
the Registrar signed his name as attesting her admission, an-1 apparently 
the other witness did tlie same. Now, if these persons signed their names 
in the presence of the testatrix as attesting her own admission that she had 
signed the will, we think that would be sufficient, as an attesbation, to 
satisfy the requirements of the oOth section. 

Wo have decided, therefore, to remand the case, in order that the 
Judge, by recalling tho witness who has already been examined, Chunclur 
Kishore. and also any other witnesses who were present, may satisfy him- 
self upon this point, and determine the case accordingly. 

We find that the view we now take was adopted by Mr. Justice Pliear 
in In the goods of the lioymoney Dnssec (3). 

As the appellant did nob raise this contention in the Court below, and 
as UDon the materials now before us she would nob be entitled to succeed, 
we think that the objector should have his costs in this Court. 

Both parties will be at liberty to adduce fresh evidence bearing upon 
the question whicli we direct to he tried. 

Case remanded. 


1880 

May 14. 

Appel- 

late 

Civil. 

6 C. 17 = 
C.L.R, soa. 


6 C. 19^6 C.L.R. 210. 

APPEUL.ATE CIVIL. 

Before. .Vr. JuHice Ponlifec and Mr. Justice McDonell. 

In THE MATTER OF THE PETlTtON OP NA/IltC.N MUHAMDEE U. 

Nazirun."' [I7bh March. 1880.] 

Guardian and Minor— Apnltcation for Certificate -^Orounds for Refusal— Rifjht of 

Appeal^Act XL of 1858, s. 

An application (or a cercificato under Act XL o( 1858 (which, if successful, 
would, in edr^co. pnlorn* tho minority of an inf'int from eighteen to twenty-oDO) 
should not be granted when the alleged minor is admittedly on the point of 
attaining the of eighteen, unl»*ss under piirticular circumstances, as where 
very grott weakness of inmd is proved, or where it is fhown that there is some 
absolute necessity for mtking such order. 

• Appeal fr >in Order, Mo. of against the oruur of J. F. Brown, hisq.. 

Judge of l^atua. dated the i5ib .August 1879. 

(1) 5 C. 738. 3 B. 382. (31 1 C* I 6 O 4 
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[20] Any petsoo who, bsing a partv to pDaeodings taken under Act XL of 

1S3S. 13 itijariou^ly affected by an order passed therein, is under s. 28 of that 

Act. entitled to an appeal. 

[R., P.L.R. (19001419; 9C.W.N. 584 (.739).] 

This wd.-5 an application fora certificate under Act XL of 1858, made 
by one Nazirun, as guardian of her son, Tabaruck Hossein. Tne appli- 
cation was opoosed by one Muhamdeo Begum, who was a purchaser of 
several properties from Tabaruck Hossein, on the ground that the appli- 
cant's son had already attained bis majority. The son also appeared 
through a pleader and supported the opposition. It apoeared from evidence 
adduced by the applicant that her son was under eighteen, although he 
would very shortly attain that age. The Judge of Patna granted the 
application. 

From that order the objector annealed to the High Court. 

Mr. J/. L. Sandel an<i Moooshee ^lahomzi Yasoof, for the appellant. 

Mr. C. Gre^jory and Babu S-iligrant Sing, for the respondent. 

JUDGMENT. 

The judgment of the C^urt (PONTIPEX and McDonell, JJ.) was 
delivered by 

PoNTiPEX, J. — We think that this is not a case in which a certifi- 
cate ought to tiave been granted unde»* Acc XL of of 1858. The applicant 
in the Court below is Musstmut Nazirun, and according to her own 
statement, at the time slie made liar application, her son, T.ibaruok 
Hossein. vvas within a very few months of attaining majority : and at the 
time when the learned .Tudge's order was made in August 1879, he must 
have been within a few days of attaining bis eighteenth year. 

In the Court below, Mussamut Muliamdoo Begum was, either at her 
own instance, or by the action of the opposite party, made a party to the 
proceedings, and Tahtruck Hossein him.self also took objection to the certi- 
ficate being gr.inted. Toe objector. Muhamdee Begum, claimed to hold a 
inokiirari from the alleged infant ma le in the preceding Mirch. and she 
would certainly he prejudiced if the certificate is allowed to stand. 

We think that applications for certificates under Act XL of [21] 
1858, the result of whidi wool 1 he to prolong minority from eighteen to 
twontv-ono ought not to 1)3 granted when the alleged minor is admittedly 
so near his majority of eighteen as in this case, unless under particular 
circumstances, as whore very groat weakness of mind is proved, or where 
it is shown that there )s some al)solute necessity for it. Wa have liad the 
evidence read to us. and we do not think that any sulficient reason appears 
for the gi •lilt of certificate. We are not satisfied oven that the evidence 
shows that thealUgod infant wa> at tlio date of the judgment a minor. 
The Judge, it appjars. was satisfied witli the ovidonco, because the wit- 
nesses staceii that Tabaruck vvas horn soma twentv-tive days before his 
father’s death. But the ovi lenco as to the date of blio father's death does 
not appear to l>a at all satisfactory. However, we do nob intend to pre- 
judge that question. If Taburuck vv is an infant at the time that ho executed 
tins mokurari lease, he will not l)o bound therehy. The case must bo 
determined upon its merits. We tliink the lower Court ought not to have 
granted a certificate in this case, tlie result of which would bo to prolong 
the tutelage of Tabaruck for three years. 

A question lias bean raised wliebherthe app.^llant hero has any locus 
sL in li in appealing to the Court. We think that, under s. 28 of .\ot XL 
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of 1858, an appeal is clearly given to any person injured by such an order 
of Court. The appellant here would certainly be injured by that order, and 
we think that, as she was a party to the proceedings below, she is entitled 
to appeal. Upon her appeal we overrule the order of the Court below, and 
decree that the petitioner, Mussamut Nazirun, was not entitled to a certi- 
ficate, which we direct must he cancelled. Under the circumstances each 
party will bear her own costs in this Court. 

Appeal allowed. 


1880 

M.vltCH 17. 

.\PPKL- 

LATE 

Civil. 

6 C 19 = 

6 C L.R. 210. 


6 C. 22 = 5 Ind. Jar. 522 = 6 C.L R. 575 = 3 Shoroc L.R. 197. 

[22] APPELL.^TE CIVIL. 

Before Mr. Justice White, and Mr. Justice Maclean, 


JOYKiSHEN Mookbr.jbe AND ANOTHER {Txoo of the Defendants) 

V. AtaooR RohOMaN (Plaintiff).* [loth June, 1880.] 

lAmiUition— Appeal, Time for— Pinal Order— Review— Civil Procedure Code (Act X of 
l&ll), 8. ‘206. 

Any order made upon ^rx appiieatioo for a review of judgment, except au order 
absolutely rejectieg tbe appHcation, becomes, if it id any way modifies or altere 
tbo origin'll order, altbougb the modificatioa or alteration extends only to tbe 
rectificatioQ of a oleriol mi>tisd, the final order in the ca^e ; aod the party 
aggrieved by tbe original decree is entitled, although tbe modification or altera- 
tion w<is made in bis favour, to treat tbe order upon review of judgment as tbe 
final do^roo or order in the cise, and if it was made by a Court, an appeal from 
which lies to tbe Court of a District Judge, be is entitled to prefer bis appeal 
at aoy time within thirty days from its date. 

When an application for a review of judgment is made upon several grounds, 
one of which refers only to tbe question of adjudication of costs, and the Court 
to whom tbe application is mnde bolds all the other grounds, to be untenable, 
but is of opinion that there has been a clerical mistake in that part of its order 
or judgmoQt which refers to costs, it may reject the application absolutely and 
permit tbe applicant to apply, under s* 206 of tbe Civil Procedure Code, for a 
reotifi nation of tbe clerical in s^ake ; but if it does not do so, but, on the applica- 
tion f‘>r a review of julgm^nt. amends the clerical mistake in its origioal order, 
the decree drawn up in conformity to this order becomes tbe final decree, 
and an appeal will lie agaiosi^^ it if brought within the time prescribed for bring- 
iDg an appeal against any other similar decree. 

CR., 3 C.Ii J. 188 ; 9 C.W.N. 005 (C07) ; 22 M. 304 (371) ; 5 C.W.N. 192*28 O. 177 
180).] 

Baboo Aushoolosk Mookerjee^ind Baboo Biprodass Mookerjee^ for the 
appellants. 

Moonshue Mahomed Yusoof and Moonshee Sirajul Inlam, for the 
respondent. 

The facts of this case aufriciently appear from the judgmeob of the 
Oourt (White and Maclean, JJ.) which was delivered by 

JUDGMENT. 

White, J. — Tnis is a second aopsal against a decree of the [23] 
lower Appellate Court, wiiich rejected the appollants' appeal as being out 
of time. 


• Appeal from ApoolUto D'orjc, No. 1210 of 1979, against the decree of C. D. 
Field, Esq., Julge of Ent d*tcl the Ist of May 1979, affirming the decree 

of Bhooputty Rxy BibaJur, Subordinate Judge of that diitrict, dated tbe 3rd Februarr 
1879. ^ 
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It nob disputed that the first appeal was barred, unless a certain 
order which was made by the Subordinate Judge of the 3rd of February 
1879 ought to be treated as the final decree in the suit. On the other 
hand, if it ought to he so treated, the Full Bench case of Soundaminee 
Doasee V. Dhcrai Mahtab Chand (1) shows that limitation runs from the 
date of the order, in which case the appellants would not be barred. 

This order was made under the following circumstances : — 

The Subordinate Judge, on the 28bh July 1878, pronounced a decree 
in fiirour of the respondent (who was the plaintiff in the first Court) in 
respect of a portion of his claim. The appellants, who are two of the 
defendants in the first Cout, applied to the Subordinate Judge hy petition 
for a review of the judgment on several grounds, amongst others on the 
ground that they were entitled to their costs in proportion to the 
amount of the claim of the plaintiff which was disallowed. Notice of the 
apulio-ition issued to the respondent. After hearing argument, the Sub- 
ordinate Judge delivered a judgment, in wiiich he allowed the petition, 
but only on the last ground, as to which he says : “ The last ground as 

to t'ne proportionate costs seems to be valid. It was a clerical mistake. No 
reason was given to disallow tlie costs, nor was there an order disallow- 
ing the costs. T allow this ground. " He then made the following order: 
That the decree bo corrected. Defendants' proportionate costs to bo paid 
l)y plairjtiff. Costs to hear interest at C per cent, per annum from the 
date of the original decree. Both parties shall bear their costs re- 
spectively, as I allow this petition partly and disallow the other part." 

The District Judge treats the order as one rejecting the application 
for a review, and therefore as giving to the anpellaobs no fresh point of 
departure as regards the period of limitation. TIis judgment runs thus : — 

" The Sul)ordinato Judge does not say very clearly wliat his proceed- 
ing of t!ie 3rd of Fol)ruary 1879 was inton<led to l)e ; hut I tliink it 
impossihlo, upon reading it in the ligiit of the [24] provisions of the 
Cole, to regard it as anything else than an order sul)sbantially rejecting 
the apnlication for a review, hub allowing what lie considered a clerical 
mistake lo be amended." 

In passing this decision tiio Judge appears to have overlooked the 
fact bhaf. tlm Subordinate Judge expressly states bliab bo allows the appel- 
lants’ petition in oart. and also that. Iiy the order itself made upon the 
petition, ho corrected the decree. Tlie allowance of the petition was 
indoe I on a minor ground, and there was no formal rehearing of the case 
after the all owanoo of the ground, hut neither of those tilings affect the 
con>tr'3ctii)ii of tho or'lnr. Thu annlication, wliioh was one for a review, 
was not the less tho grant of tho review, because it was allowed on one 
grouuil only, and that a (join|)aratively insignificant one. It is clear aUo 
bliat tlie rlecree was eorrocto 1 in oonsoquonco of the petition. .-Vs the 
Suborlinate Judge had l)oth the pirties Ijofore him. and there was nothing 
fui tlier to bo said respecting tho matter as to which correction was sought, 
:i renoarinu would have l)Me!i a more formality, and might well bo dis- 
))ijn<od with as unnecessary. 

lb was for this reason probahlv that tho allowance of tlio potition and 
tho amoiiiiiuont of tho decree wore oinhodied in tho one order. It perhaps 
would have l)een more regular to have made two orders instead of one. 
l)uc tho omission to do so wonhl not affect the right of tho appellants to 


(1) B.L.R. Sap. Vol. 585 = 0 W.U. Mis. RuJ. 102. 
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treat the order as one which amended the decree upon the grant of an 
application for a review. 

It has been argued before us that the mistake in the original decree 
was such as the Subordinate Judge might have amended under s. 206 
of the Code without granting a review of his judgment, and that the order 
of the 3rd February should, therefore, be construed as made under that 
section. Assuming that the decree might have been amended under that 
section, and I am inclined to think that it might, the answer to the argu- 
ment is, that the Subordinate Judge, in making his order of the 3rd of 
February, was not in point of fact proceeding under that section, but was 
dealing with an application for a review of judcmont ; in other words, was ^ 
proceeding under the review sections of the Code. 

[25] It may be that the Subordinate Judge might, instead of granting 
the appellants’ petition at all. have dismissed it and directed them to move 
under 3 . 206; but the Subordinate Judge did not adopt that course, but 
chose to make the amendment in the way and manner I have mentioned. 
Under these circumstances, the appellants are, in my opinion, entitled to 
have the benefit which the procedure adopted by the Subordinate Judge 
has given them, and to treat the order as made upon review of judgment, 
and therefore as the fitial decree in the suit. 

The appeal will ha allowed, the suit remanded to the lower Appellate 
Court with a direction to hear the apneal and decide it upon the merits. 

Case retyKinded. 


6 C. 25 = 5 C.L.R. 19i. 

APPELLATE CIVIL. 

Before Mr. Justice Ainslic and Mr. Justice Drouqhton. 

Hheo SiIONKOR Sahoy {Defendant) v. IIirdky Narain Saht 

(Plaintiff).* [I8th June, 1879.] 

Certificate of tl‘’.ijistrar — Roji^iration .Act [VHI oi H71|, ss. 4‘J, 60. 

Wlicro a Rf^gi'itrac of .A'ssui’ancei iutentionally an.'l doMbpritely issued a 
certificate of due registration of a documoii', with kuowlcdK'-' of certain facts 
relied on as Hfioctirij; his power to grvnt the eerlificate, the Courts arc bound to 
accept such certificiic as due proof of registittioii. and cannot, go bobiiid it for 
Ibc purpose of satisfyinR thom-olves tbit the Registering C)nicet has strictly 
conformed with all the provisions of the Act. 

[F., 4 A. 14 = 1 A AV.N. lO.o; 7 O.L.R. 223; R.. 11 A 3 V9 (324) iF. B ) =1) A. W.N. 
101 ; 20 G. 654=0 C.W.N. 856 ; (1013) M.W.N. 525 (534i = 24 M.L.J. 664.] 

This was a suit brought to establish a right of ticcadari harna (au 
assignment made for tlio payment of intorost) and for recovery of pos.ses- 
sion of certain proiiartios by comolotion of a bona Jidc contract of ticca 
zur-i-pesligi (1), under a lease, date<l tlie 30blj of Sawau 12H‘2 F.S. (17tli 
August 187-5). 

The plaint inter alia stated that, under a contract entered into 
between the parties, it was agreed that, in consideration of [26] a loan 
by the plaintiff to the defendant, of a sum of Rs. 30,000, the defendant 
should grant the plaintitf a lease ol curtain lands for ton years, the rent 

* Appeal from Origin. il Decree. No. 6 of 1878, against the decree ol W. DaCosta, 
Esq,, First Subordinate Judge of Tirboot, dated the 19rb Doeember 1877. 

(1) Money lent in advance upon au usufructuary morigage. — ll'i/scn's G'fossar;/ 
of Indian Terms. 
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thereof, with certain deductions, to be appropriated by the plaintiff 
towards the payment of interest (fixed at 12 per cent, per annum) accruing 
on the said loan ; that the defendant duly executed a potta on the 17th 
August 1875 : that the plaintiff paid the said sum of Rs. 30,000 to a 
creditor of the defendant, such moneys being so paid under the direction 
of the defendant, and in accordance witli tlie terms of the agreement; 
that the defendant subsequently used every effort to prevent the regis- 
tration of the said potta, hut, that the Sub-Registrar, overruling the 
objections so made, duly registered the same. 

The defendant, in his written statement, and in two petitions filed 
before the Sub-Registrar, denied that tlie Rs. 30.000 had ever been paid, 
and further state<l that the plaintiff had failed to carry out some of the 
6ssotiti;»l terms of the agreement; ho also alleged, that, subsequent to the 
execution of the potta by the defendant, the mooktoar of the plaintiS" (the 
potta being drawn on a stamped paper to which additional sheets had 
i>eon pasted to add to its length) liad tampered with the document by 
removing one of these pasted sheets, and substituting another spurious 
sheet in its place. 

Tlie order, datetl 22nd November 1875, made by the Sub-Registrar 
at the time of registration was as follows: — “ .\lthougli Sheo Shunker 
Salioy, son of Hanuman Sahoy, by caste Sribustah, and zemindar, 
inhabitant of Mouza Sahdi Buzrug. Ac., the executant of this deed, having 
appeared on the 26th of October 1875, on issue of warrant, made a 
declaration in soU'inn affirmation, refusing to cause the registration of the 
deed, and stated that lie wrote this mucli on the deed which was signed 
by liitn, — i.e., that ' Sheo Shunker Sahoy, malik : th’s potta executed by 
me is correct ; by my own pen.’ — yet, on looking into two petitions, dated 
8tli Soptetnlier and 21st October 1875 respectively, wliicli, on behalf of 
Shoo Sluinkor Sahoy. have lieou filed in person, it appears tliat the said 
Slieo Sluinkor Salioy ailmits the execution and delivery of this poita, and 
also it appears, from a perusal of tliis paper, tliat tlio stamp paner, [27] 

v. iluod Rs. 2-10, was purchased by Sheo Shunker Sahoy in person from 
the Collector’s treasury at Mongliyr; and. on an enquiry Ijoing made in 
tlie Celloctorato of Mongliyr, it appears tliat no other stamp paper except 
this one. valued Rs. 210. was purchased by Shoo Sluinkor Sahoy from the 
treasury of the Mongliyr Colloctorato. Under those circumstances, it is 
very clearly evident that Sheo Shunker Sahoy in all respects admits the 
execution and delivery of tliis document : therefore, according to the pro- 

vi. sioiis of s. 35 of Act VIII of 1871. this document is registered.” 

One of the issues raised at the trial was. whether the potta had been 
legally registered ; and on this point tlie Court of first instance was of 
opinion that the Sub- Registrar having satisfied himself by the evidence 
produced before liiiu and tlie I'niiuiries ho himself had made that the potta 
had boon duly executed and delivered by the defendant was not hound, 
for the purposes of mere registration, to consider the other objections 
raised by the ilefoailant, an.l was, therefore, justified in registering the 
document; and on this ground liold, that the registration of the potta was 
valid. 

Tlie defendant, tliorouuon, appealed to tlie High Court. 

Mr. Branson and 15ahoo .in»of?a Pershacl Banerjee, for the appellant. 

Mr. Woodrotjo and Mr. Twidalc and Munshee Muhoined Yusoo/, for 
the respondent. 

The following are judgments of the Court (Ainslie and BROUGHTON, 
JJ.J, so far as they are material to this report ; — 
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AlNSLiE. J.— At the time that this suit was brought, the Registration 
Act, VlII of 1871. was in force. Section 49 of that Act forbids the 
Courts to aoceot or act upon documents of certain classes, unless they are 

reeistered in accordance with the provisions of the Act. 

The question then arises whether, when a document purporting 
to have been registered is tendered in evidence, the Court is to accept 
it on the strength of the certificate of registration [28:i ^ 

upon it. or whether it is to satisfy itself that the Registering Ofticer 5 C.L R. 194 
has strictly conformed to all the provisions or the Act. It appeals 
to me that the Court is to accept the certificate of registration. 

In s 60 it is laid down that a certificate of registration being 
"signed, sealed, and dated by the Registering Ofticer. shall then he 
admissible for the purpose of proving that the document has been daly 

registered in the manner provided bv the Act. It may be that on 
proof that the Registrar had been deceived, and by a fraud practised 
on him {e.cj.. by false personation) had been induced to maKe a certificate 
which hut for that fraud be would not have made, the Court would 
hold the certificate void and the document bearing it inadmissible for 
want of registration ; hut where, as in this case, it is admitted that the 
certificate was the intentional and deliberate act of the Registrar, done 
with knowledge of what is alleged as rendering it void, in my opinion 
the Court cannot go behind it. The Registrar may have been mistaken 
in supposing that he ought to register the document, but nevertheless 
his certificate is under s. 60 sufficient to meet any objection under s. 49. 

Refusal by a Sub-Registrar to admit a document to registration may be 
questioned by an appeal to a Registrar, and refusal by a Registrar may 
be questioned by a petition to the District Court, but there is no provision 
in the law for revising orders for the admission to registration of ^ <iocn- 
ment The Act makes no provision for altering such orders, and they 
are consequently final, and the reason for the difference is obvious. Phe 
object of the Act is to guard against fabrication of false documents oi ti le 
from timo to time, as the temptation to manufacture them arises, by 
insisting that all documents of certain classes shall bo produced for 
registration within a limited neriod of time from the date of execution, 
and shall be entered in public registers after their execution has been 
ascertained, so that, thoir purport and condition being thus fixed, they 
may not afterwards bo open to ho tampered with. Registration does 
not do away with the necessity of proof, except so far. that where 
a person admits that he has registered a document, he cannot well 
deny its execution ; hut ho may deny its validity, whether on the 
ground that he was deceived into executing it. or that the conditions 
have not been complied with by the person seeking the L29J benoht 
of it. or any other ground on which a person may claim to be relieved 
from the operation of an ongagornont ; and of course he may deny 
both execution and registration, or ho may admit the former and deny 
the latter. In these two last cases, bo in offeob asserts that a fraud has 
been practised not onlv on himself bub on the Registering Officer, and if 
he can succeed in 03 bal)lishing this, the Registrar’s certificate becomes of 
no effect. Thus the Act. which in s. 49 invalidates documents for non- 
registration, provides remedies for improper refusals to register, but loaves 
documents when once registered to be dealt with on their meriLs by the 
Courts. 

Tbe appeal must be dismissed with costs. 
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Broughton, J. — I am entirely of the same opinion. With regard 
to the objection that the document which is the subject of this suit has 
uot been properly registered, and could not be received in evidence, it 
appears to me that wlien a document is presented for registration, the 
Registrar has a duty to perform which involves an enquiry by him as to 
whether he should register it or not. Having performed that duty, and 

having done the act required by the Legislature, it is not possible for us, 

6 C. 25= in the absence of any power for reviewing the act of the Registrar, to go 
C.L.R I9i. behind it. When a document which purports to have been registered is 
toudored in evidence, the Court cannot reject it for nou-compliance with 
the Registration Law, but can deal with all other objections against it on 
their merits. 

Appeal dismissed. 


6 C. 30. 

[30] APPELLATE CIVIL. 

Before J/r. Justice Morris and Mr. Justice Prinsep. 


Pi’AHV liVLL MOZOOMDAR {Plaintiff) V. KoMAL KISHORE D.ASSIA 

{Defendant).’^ [lOtli June, 1H30.1 

0>dcr of Tiansfiir— Powers of High Court ^Coie of Civil Procedure (Act X of 1K77), 

The High Court cannot make an order of transfer of a case under a. 26 of the 
Code of Civil Procedure, unions the Court from which the transfer '^ouebt to bo 
made ba^ jurisdiction to trv it. 

[F . 10 li. -i?;! (2.S0) ; AppI . 25 C 39 (411 ; Appr., 9 A. 191 (202) = 13 I. A. 134 (P.C.) = 
4 b.ir. P.C.J. 741 ; R., 2 L.B.R. 117 (118),] 

In this case a rule had been obtained calling upon the defendant 
to j>now cause why an order should nofi h»i made authorizing the District 
Judge of KuDri|>oro to try an appeal from a doci'^ion of the Suhorclinate 
JuJeo of ttuni^pore. It anpoavod that, after the h oaring; in the lower 
Couit and lioforo the appeil was filed, ciio land in respect of whicli tlie 
suit Was hrou«ht was transfenvd co the 'listrict of Puhna, but tfie appeal 
was (lied in the Court of tlio District Judi’e of RunKpore, who, owinfi to 
tl)c transfer, had no jurisdiction to hear tl^o appeal. 

Hahu (irija Siuihir Moznmdur In suopot^* of the rule. 

Hal)u Oktl Chiindpr Sen showed cause. 


IIIDOMKNT. 

The juflyiuent of the Court (MoKlus aud PlUNSK l^ .IJ.) was dolivorod 
by 

Mo!( JUS, J . — Wo c.innot puss tho order asked for, authorizing the 
District lud^io of Ituuf^pore to try tlie appeal. 

^ It appears tliat the suit was triofl hy tlio Subordinate Judfjo of 
Itun;^pore. Dufore tiie anpoat \Yas made, tlio land wbicii formed the 
suljjocl-mattnr of tho suit was transferred to the <iiscrict of l^iibna. and 
tbo I)istrict Court of Ibil^na, consoquoiitly, alonij had jurisdiction to hear 
(lie appeal. Tijo appeal, [31] liowovor, was inadvertently fjUul in tho 
District Court ol liuiiypure. wliero, no do'il)t, u* can more coiiveniootly 

;70 of 1880, i^suv^l lo show causo why Appu il No. 10 of IHTH in the 
Court of Ibc Judge of iluogpuro .should uot hu heard aad determiacd by that Court. 
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be tried But we can. under s. 25 of the Code of Civil Procedure, direct 
the transfer of an appeal only from a Court having jurisdiction to receive 
and try it. "We have no power to authorize any Court to assume juris- 
diction to receive and hear an appeal contrary to the usual course pre- 
scribed by the Code. We. therefore, leave the appellant to take the 
necessary steps to place his appeal in the Pubna Court, and he can then 
renew his application to us, which is otherwise unobjectionable. 

Ruh discharged. 


6 C. 31 = 6 C.L.R. 516 = 5 lod. Jar. 578. 

APPELLATE CIVIL. 

Before Afr. Justice Jackson and Mr. Justice Tottenham. 


HaZIR Gazi [one of the Defendants) i>. SONAMONEE pASSEE 
AND OTIIERS {Plaintiffs).* [28th May, 1880.] 


Bes Judicata— Jtidoment aoainst <me Co sharer, effect of, on Interest of o<fter Co sharers 
Code of Civil Brocedure (Act X of 1877). s. 18. expl. o—Bepeal, Effect of. 


Explanation 5 to s. 13 of the Code of Civil Procedure would not make a judg- 
ment obtained in a suit against one co-sbarer binding on another co sbarer no 

party to such suit, in respect of the rights enjoyed in common by such co-sbarors 
m their common property. Nor could such explanation be applied to a case 
iDstiiutod. or the judgment delivered in such case, during the time where the 
old Code of Civil Procedure was in force. 

[Appr. 6 M. 121 (12G) ; R., 16 C.P.L.R. 161; CA.L.J. 527 (535) = 2 1nd. Cas. 587 
(690).] 


This was a suit to declare the plaintiffs’ jamai rights to certain 
lands. 

The plaint stated, inter alia, that one Dwarkanath Sirkar, son of the 
plaintifl' Sonamonee Dassee, obtained a maurasi lease, dated the 6th May 
1859, of twelve and-a-baU bigas of land, from one Jarip Gazi and his 
brother Bonomali Gazi ; that the right, title and interest of these brothers 
in their lands, together [32] with other lands, were purchased by the 
defendants at an auction-sale; that the plaintills thereupon paid the defend- 
ants the rent of the lands in their possession ; that the defendant, Nadir 
Gazi. forcibly dispossessed the plaintiffs of two bigaa of the lands held by 
them ; that Kedarnath and his mother, plaintiffs in the present case, there- 
upon instituted a suit in the year 1873, against Nadir Gazi only, to recover 
the said two bigas of land, and obtained a decree in the Court of first 
instance, but that the said decree was set aside by the lower Appellate 
Court; that, ponding the time between the remand order made by the 
High Court in that suit, and the subsequent confirmation of the original 
decree, both the defendants seized the rest of the lands of the plaintiffs ; 
that Kedarnath died in November 1877 ; and that the plaintiffs in the pre- 
sent suit became entitled to the lands in dispute. 

The defendant Hazir Gazi. in his written stabemenb, alleged that the 
purchase at the auction-sale mentioned in the plaint was made by both 
the defendants in the name of the first defendant from joint funds , that 


• Appeal from Appellate Decree, No. 1944 of 1879, against the decree of Alex. 
T. Maclean, Esq., Judee of the 24-Parganas, dated the 29th May 1879, reversing the 
decree of Babu Romesh Chunder Lahiri, First Jllunsif of Busirhaut, dated the 12tli 
February 1879. 
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1880 the patta relied upon by the plaintiffs was fraudulent, and fabricated by 
"May 28. the plaintiffs in collusion with Jarip and Bonomali Gazi, the former 
owners of the property ; that he had not been made a party to the former 
APPEL- suit, and that his present contention in respect of the genuineness of the 
LATE plaintiffs patta could not be considered as res judicaia as against him. 
Civil. The defendant Nadir Gazi did not defend the suit. 

— _ The Munsif dismissed the plaintiffs’ suit, on the ground that they had 

A r i' prove their possession and subseriuent dispossession as alleged by 

-a I rt I found that the suit was a fraudulent one : aud that the patta, 

— D , ur. a,ud most of the other documents filed by themi were forgeries. The lower 
Appellate Court was of opinion, that although the defendant Hazir Gazi 
had not been made a party to the previous suit, yet, be being the brother 
of the defendant in that suit, and according to liis own admission having 
acquired the superior title to the lands in dispute by purchase with joint 
funds in that brother’s name, was estopped by the provisions of s. 13, 
expl. 0 , from contesting, in the present case, the validity of the patta set 
up by the plaintiffs, which had already been proved in the former suit, 
and for this reason reversed the decision of the Court below. 

£33] The defendant Ilazir Gazi appealed to the High Court. 

Baboo Jogesh Chundcr Roy, for the appellant. 

Baboo Nil Madhab Bose, for the respondents. 

JUDGMENT. 

The judgment of the Court (Jackson and Tottenham. -IJ.) was 
delivered by 

Jackson, J. There must be a remand in this case. The Judge has 
given to the judgment previously obtained against Nadir Gazi an effect as 
regards the I)roth 0 r and co-sharer Ilazir, which, in our opinion, s. 13 of 
the Code of Civil Procedure does not warrant. The section provides ; — 
hio Court shall try any suit or issue in which the matter directly and 
substantially in issue having been directly and substantially in issue in a 
former suit in .a Court of competent jurisdiction, between the same parties, 
or Ijotwoon parties under whom they or any of tliom claim, litigating under 
tlie smne title, has lieon heard and finally decided by sue!) Court;" and 
oxpl. 5. wliiclj is roforred to, says, — "where persons litigate />o?iay?(7c in 
respect of a private right claimed in common for themselves and otherSi 
all persons interested in such right sliall. for llio purpose of tliis section, ho 
deemed to claim under the persons so litigating." Now, wo arc not pro- 
pared to say that tlio explanation iias this moaning, tliat a judgment 
oljlained again.sb a co-sharer in tlie property is l)inding against another 
co-sharer in tho property, and clearly it would not he so whore the first 
suit ditl not jairport to iiavo been litigated boun Jidc in respect of a right 
claimed in common by two persons. In addition to that, the judgment 
relied upon in the present case was obtained long before the enactment of 
the present Code, and we are not at all prepared to say that exjd. 5 of 
s. l.i would apply to a judgment under the Code now repealed. These 
considerations very seriously affect tho judgment of tho lower Appellate 
Court u|jon tho facts. We think, therefore, that the case must go back for 
a now trial. Tho costs will follow the result. 

Case rcvifindcd. 
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6 C. 34 = 6 C.L.R. 569=3 Shome L.R. 199. 

[34] APPELLATE CIVIL. 

Before Mr. Justice Jackson and Mr. Justice Tottenham. 

KEDARNATH N AG ‘.Defendant) V KHETTURPADL SRITIBUTNO 

and another {Plaintiffs). 

[21st May. 1880.) 

Limilatia,. Act (XF 0 / 1877,. scA ii. art. ItO-BcncU 0 / cocenanl in a tcac, 

Tbe def.a iant .00k k«d Rom .ha pla.o.in ^ 

which cootaiQed a clause pcoh g defendaot having, novortheless, 

land without the a suit to 

rom^hta tc Si op Iho tank, or.'io c.so he .hould fail .0 do so, for compoo- 
“a“d that tho p.rlod of fimitatioo applicabf. .0 such a suit »as art. 120 of 

sch. iioftbeLimaaiionAct. cm ■ 

[No. P., 8 A. 4.6 (4.81-6 A.W.N. 210 ; P.. 9 0. .47 (150. ■. D.sappr., 26 C. 564 (560) . 

D.. 24 0. 160 1163).] 

Baboo Sreenath Doss and Baboo Golap Chundcr Sircar, for .he appel- 

’^“^ BabuB/ioyritS Chunder Banerjce, iov thevespondoab. 

THE facts o! this case suiliciently appear in the jadfimeot of the 
Court (Jackson and Tottenham. JJ.). which was delivered by 

JUDGMENT. 

of ^Utu tfio plam.jfu prohibited from digsing any tank 

““ further, that the tank [35] was 

h^l=r t^ th^TmkT 

Court held, that the defendant had failed to 

obtained any permission to excavate; butat the same time 

lone silence of the plaintitlV and their predecessors who had quietly 

allowed the daiandaut to lay out money in improving the property, implied 

'l *T“diUo'’n'’:)jSee ofThe rteS: 

^ntter^ MensU of Bcaldab. dated tbo 4th oi 

Beptotubor 1^78. 
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acquiescanco on their part. It considered that, in equity, the plaintiffs 
were entitled to no relief ; and dismissed the suit. 

The Appellate Court was of opinion that the suit did not come under 
art. 32 of the Limitation Act. but under art. 116, which gives a period of 

SIX years (1). It, therefore, overruled the Munsif’s decision that the suit 
was barred by limitation. 

On the merits, the Appellate Court held, that the defendant had 
B c T p sRQ broken the conditions of his lease, and that be could not be allow- 

= ^ improved the land, or that his lessors had taken 

LR IQS “o »teps to restrain him at the time he made the tank. The Court gave 
the plaintiffs a decree, by which the defendant was ordered to fill up the 

tank within six months, or in default to pay to the plaintiffs a sum of 
xvs. 300. 

The defendant, in this second appeal, contends, that the lower Court 
was wrong in overruling the plea of limitation ; that, under the circum- 
stances. the plainfiffs were not entitled, after so long a period, to an order 
for the filling up of the tank again with earth, and that, at any rate, no 
more than nominal damages should have been awarded. 

[36] As to limitation we think with the lower Appellate Court that art. 
32 does not apply to this case. It seems to us to fall under art. 120. which 
gives a period of six years. 


>X 


45 


(The subsequent portion of the judgment, in whic hcertain equitable 
considerations arising in the case are discussed, is not relevant for the pur- 
pose of this report. decree for nominal damages was given.) 

Appeal allotved. 

6 C. 36 = 6 C.L.R. 429 = 5 Ind. Jiir. 579. 

APPI-^LLATE CIVIL. 

Before Mr. Junticc Jiick.tun mid Mr, Justice Tottenham. 


U.\McooM.M{ Mitter {Plainhff) v. Icii.vMOYinAsi (Representative 
OF Shva.MACIIARAN Sirk.ir. one of the Defendants) * 

f27th May. 1880.) 

llvuiu irulow- Monn, borrmced to defray ‘jrnnd iUtu<iU>er’s niarriage expends- 

Jj\nbxiit}t of rev.eri>xo}xer. ^ 

A Iluidu widow borrowed a .sum of money for the purnoso of defravioR tho 
m.»rri;.Re expL-n-ci of a graiid-dauRhtor. the child of a son who had predeeeased 

Held, that such sum. althoiiRh it could not properly bo considered a charge on 
tbe gr.Midl.iber s e^late. yet waa ono which was legally recoverable from tho 
ucir-, who. on the deato of the widow, succcodud to the possession of such estate. 

[Dibs., !■> A. 300 (.j02» = 17 A.W N. G9 ; F.. 31 C -133 (lll) = 8 C.W.N. 108; 

Dibappr., 1 M. .j,.^ cjyy) ; Cons., -20 B. 20G (217)=3 Bom. L R. 738 ] 

This was a suit for the recovery of Ks. 750. The plaint alleged that 
ono Nilmoin Sirkar died on the ‘28th August 1805. leaving him surviving 

• App^-d from Amicilaic Decree, No. 18.S7 of 1879. against tbo decree of B.tbu 
Srttnath Kr.j Subnrdmate Judge of Ilooghly. dated tbo 5lh May 1879. anirming the 
M O'lhiiid Cbundcr Chose, Socond Munsif of Howrah, dated the 10th 

(D I'rnin the jiidgmeut of the Appellate Court it appears that tho lease was a regis- 
tered document. Si-o the case of Nobocoomnr Mookopadhaya v. Sirii MuUicU, G C. 94. 
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RAMCOOMAR MITTER V. ICHAMOYIDASI 


6 Cal. 38 


SSI - 

To? Cbrufdrrurm'lhe^^la'ipr*^^^^ 

SdSoie : 

MmseJe nrble to the payment to the plaintiff of the sum. the subjeot of 
the Shyamaeharan, in his written statement, 

“•rts ri"r=.Si."t7,'=t.s 
“";r*:,T.rt:“^^^ 

S nnrnosrwas not one for which a widow in possession of her 
husband’s property would be entitled to make a 

under Hindu Law. The defendant Bhabasundari admitted ‘h® ^t. 

The Court of first instance, on the preliminary point whether the 
plaint disclosed a cause of action asainst the High 

deceased his father, leaving no male descendants a^iy 
property, his widow was not entitled to maintenance 

estate the same rule would aouly with greater force to the dauehter of 
such widow and therouoon rested its decision, that the debt, even if con- 
tracted bv Binduhasini for the purpose alleged m 

debt and -nld not, therefore Z tal^rrhe 

detmllt Camach^arL.’hut d'Lmed against Bhabasundari, who admitted 

The lower Anpellate Court was of opinion, that althoueh it mifiht 
fairly be contended that the marriage of a granfl-dauahter 
dutv. which Binduhasini might deem it imperative ^38] upon to 

perform, yet the obligation was only a moral, and not a legal obliga ^ 
which could be enforced by the law : and although it 
that a grandfather is burdened with the duty of performing the 

that he could be made liable for the expenses ’ 

and where this liability could nob be hxed on the grandfather, it could nob 
afterwards be assumed by his widow. It therefore, upheld the judgment 

of the Court below. , i j t n tj;«u 

The plaintiff Ramcoomar Mitter thereupon appealed to the High 

^““"liaboo Gooroodas Bancrji (with him Baboos Srish Chunder Chowdhry, 
and Saroda Churn Milter) for the appellant.— A Hindu widow can alienate 


1880 
MAY 27. 


Appel- 

late 

Civil. 

6C. 36 = 
G.L.R. 429 
:5 lod. Jar. 
579. 


O III— 4 


(1) 2 B.L.R. A.C. 15. 
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property for the spiritual welfare of her busbaod : Dayabhaga, Chap. XI, 
sec. i. pages 56 to 61 : Viramitrodaya, Chap. Ill, Part I. see. iv (Golap 
Chunder Sastri s traoslatioo, page 141) ; Collector of Masidipatam v. Cavaly 
\^ncata Narainapah (!) ; and Choivdhry Jumnejoy Mullick v. Rusaonioyee 
lessee (2). So debts iucurred by a Hindu widow for purposes conducive to 
the spiritual welfare of her husband are recoverable from her husband’s 
estate in the hands of reversioners : Umrootram Byragee Narayundas 
liusaekdas (3). The marriage of a son’s daughter before puberty is neces- 
sary for the spiritual welfare of the grandfather; Dayabhaga. Ctiap. XI, 
sec. li. paras. 6 and 7. 

Baboo PrauH'ith Pundit for the respondent. — The duty of providing 
marriage expenses attaches to brothers, and not to any more distant 
relations or collaterals: Strange’s Hindu Law, Vol. I. pages 170 71 (Lon. 
Ld., 1830). Under the Hindu law the unmarried daughter’s marriage 
expenses are considered a debt due by the father, and. as such, a charge 
on the inheritance in the hands of the brothers. The case of Uinrootmm 
Bi/rafice v. Narayundas lUiscekdas (3) is a Bombay case, and has no 
application in Bengal. 


JUDGMENT. 

[39] The judgment of the Court (.Tackson and Tottenham, JJ.) 
was delivered by 

Jackson, J.— Wo are unable bo concur in the judgment of the Courts 

below, although, of course, in dissenting from two Hindu gontleraon on such 
a point we feel considerable diUidonce. Bub it anpears to us that the plain 
rules of Hindu law. as well as those of equity and good conscience, are m 
la\or of the plaintih in this case. If the widow, to whom this money was 
ahvaijcod hy the plaintiff, had, in order bo pay it off, oitlior alionabod or 
?)lodge(i a portion of the estate, wo should have had no difficulty at all be- 
cause that would have hoen an alienation or a pledgo for a ournoso. which 
IS distinctlv lau.lahle and recognized as such hv authorities on Hindu 
law; -laudable I sav and proper, because the purpose for which the money 
was borrowed was to promote the marriage of the son’s daughter of 
Jiinduhasani s docoaso.i husl.and. Now. it appears to us. an-l wo think it 
aamits of no doubt, that the mile issue of such a marriage, supuosing a 
uialo to result, would he capable of producing spiritual religious benefit to 
tdie iloceased husband oi Binduhasini. being the son of his sou’s daughter, 
men It appears that no alienation took place, and the suit i.s not to 
recover a property aliouatod for such purpose. The matter proceeded 
no further tnan the incurring of a debt, and the presont suit 
IS to recover that debt. ’The question is. whether the debt is such 
as OI loi to amount to a charge ui>ou the estate, or more simply such 
as the dofendanU now in possession of the estate of Binduhasini’s .Icce-ased 
liushan.l are liuhlo to pay. It appears to us that there is nothing in the 
ciicum-itancos which constitutes it a cliarge, properly so-called, upon the 
estate .hut wo have no doubt that the defendants are liable to pay that 
( e >t. riioro is a case — Unirootruni Byrayec v. Nirnyun las liuseckdas (3) — 
wmcli sliows that, in a case much resembling tliis. apparently tlio lieirs of 
a (Uiccased Hindu were oldigod to pay, and the estate was hold liable to 
satisfy a <lel)t incurred r^y that deceased Hindu’s widow for a proper pur- 
pose. Tliab appears bo us bo bo a just and e<{uitable decision, and we think 

(U fi M.I.A 500 = 2 W.R. P C. Gl. (2) ll B.L. R. 418= 10 W.R. 309. 

t3) 2 Borr. iluJ. 18G3j, p. 201, cUed in 1 Mor. Dig., p. 2S5, No, 39. 
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we are entitled to follow it. It appears that if these daugh- [Miters bad 
not bean married before they attained the age of puberty. spiritual oon- 
sequenoes of a most serious kind might be expected, according to limdu 
doctrines, to arise both to their deceased father and deceased grandfather, 
and therefore the widow must be held to have been right m doing what 
she did to avert such consequences. We think the judgment of the lowe. 
Courts must he set aside, and as the other points raised have not been 
determined, the case must go back to the Court of first instance for trial. 
The costs of this appeal will follow the result. 

Case remanaea. 


6 C. 40«6 C L R. 388. 

APPELLATE CIVIL. 

Before Mr. Justice White and Mr. Justice Maclean. 

In the matter of the petition of Nanok Peushad. 

Nanuk. Pershad V. Lalla Nitva Lall. 

[17tb May, 1880.1 

Appeal^Refusal of District Judge to recall a certificate tnider Act XXVII of 1600. 

No apoeal he* from an order of a Diittict Judfic. refusiag an application to 

recall a certificate granted by him under Act XXVII of 1860. 

[F., 7 M. 555.J 

Mr. rjyidalc. for tlie appellant. -.r „ , 

Baboo Mohesh Chunder Chowdhrij and Baboo Chumler Madhub Ghosc. 

for the respondent. 

The facts of this case sufficiently appear from the judgment of the 
Court (White and Maclean. JJ.), which was delivered by 

JUDGMENT. 

White, J.- -This is an appeal against an order of the District Judge 
refusing an anplication which was made by the aopellant to recall a 
certificate which had been granted to LilU Nitya Lill.tho respondent, 
under Act XXVH of IBGO, and to grant under that Act a certificate to 
the apnellanc. to collect the debts of one Guru Proshad, deceased. 

Wo think that, in such a case as this, no appeal lies to this Oourt. A 
District Judge appears to liave jurisdiction to ent6r-[41Jta’.n an applica- 
tion to recall a certificate which he has granted, although it is by no means 
clear from the cases which have been cited what is the basis of his juris- 
diction. for Act XXVir of 1860. which alone gives him jurisdiction to 
grant a certificate, is altogether silent on the subject. 

But whatever mav be the origin of his jurisdiction, wo are of opinion 
that where ho has refused to recall a certificate which he has gr.anted, 
no appeal lies. The Act of 1860, of course, gives no appeal, and looking 
to the nature of the proceeding, the order being one merely of refusal, 
does not seem to bo of an appealable character. An application to recall 
a certificate is in the nature of an application to the Judge to review 
his former decision, and when ho refuses the application, ha does not 
appear to do more than decline to alter his first decision. 

The appeal is dismissed with costs. Appeal dismissed. 

• Appeal from Order, No. 76 of 1880, against the order of J. M. Lowis. Esq., 
udgo of Bbagalpore, dated the 19th December 1879. 
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Haran Cni-NDER Banerji and others iPUintiffs) v. Hueeo 

Mohdn CiircKERRUTTY {Defendant) 

[21st May. 1880.] 

Uvtdu Law~Adopti<»i of orandnepheu—Rcflection of a. son-Appoini»ient. 

A grandnaphow may be validly rulopted uodcr Hindu law 
Motuk Moet Debeav. Bejoy Kishlo Gossamee (1) followed 
[R.. 22 B. 973 (979).] 

ra7r 

Decomher 1 S 70 ) i • ^ Aufihran 1279 (corresponding with 6th 

Sr.;aS"; f 

of the death 

Mm >-^''tronshrp’ of Imn of oimVoXn^ 

tl.o Axecuw by Nobokisboro wa\°rTSwni‘'"''^ 

an invalid^ •idont?mi** opinion that the adoption of liissesshur was 

plaint irl wo o,‘ . ?I‘ ° Court found that the 

N^kish^rruJ , that the will executed by 

sh'isters were diiK* tlio ceremonies enjoined by the 

adopMm/Zl du" =vt the time of the defendant Kedarnath's 

appealed^othe JliRhCouIr judgment the plaintiffs 

the rUZient" Dutt, for 

valir/hoineatd^r^^^^^ S*r/.ar.--Tho adoption of Bissesshur was 

i. home strictly in accordance with the rule : that a person may adopt 

Babadoo^* i'lrst Siili!frafJ^^^-i a decision of Baboo Brojoiidro Kumar 8oal, Roy 

or. i .r-Nt Subordmato Judge of the ‘i-l-Parganas. dated the 18th November 1878. 

(1) W. R. Sp. No. ]‘21. 
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a child, if the relationship o{ the adopter to such child’s mother might 
have been such as would have permitted a valid marriage between them. See 
Sutherland’s Synopsis. [ 43 ] head ii ; Dattaka Mimansa. sec. v, para. 165, 
and Dattaka Chandrika, sec. ii, p. 8. The adoption of a grandnephew is 
not repugnant to the Hindu law — Morun Moee Debea v. Bejoy Kishto 
Gossamee (l), Chinna Nagaya v. Pedda Nagaya (2), Gopal Narhar Safray 
V. Hanmant Ganesh Safray (3). The adoption of Bissesshur being valid, 
Kedarnath’s subsequent adoption during the lifetime of Bissesshur is void — 
Bungatm v. Atchavia (4). Gopee Lall v. Chundraollee Buhojce (5). Sudanund » 
Mohapattar v. Bunomallee (6). 

Baboo Troilokho Nath Paragraphs 10 and 11. sec. i. Dattaka 

Chandrika. simply define the class of persons from whicl> the boy to be 
adopted is to be selected. The exceptions ‘ daughter’s son,’ ‘ sister’s son,’ 
and 'son of mother's sister’ therein mentioned, only refer to those cases 
where the adoptive father can find no son among bis sapitulas, or one born 
in the same general family. Under this rule, therefore, it would be legal 
to adopt a brother. This general rule is. however, restricted in its applica- 
tion by paras. 7 to 8. sec. ii, Dattaka Chandrika, and paras. 15 to 20, 
sec. V, Dattaka Mimansa, which exclude from the choice of the adoptive 
father all sons of sapindas who have not the retlection of a son. Para. 16, 
sec. V, Dattaka Mimansa. explains what is meant by this expression, 
viz. ; " The resemblance of a son, and that is the capability to have sprung 
from the adopter himself through an appointment (to raise issue on 
another’s wife), and so forth.” The following para gives the commenta- 
tor’s deduction: "Accordingly he says, ‘the brother.’ _ ‘ paternal and 
maternal uncles,’ ‘ the daughter’s son ’ and that of the ‘sister,’ are ex- 
cluded, for they bear not a resemblance to a son and in para. 20 
be says In other words, such person is to be adopted, as with the 
mother of whom the adopter might have carnal knowledge.” The 
enumeration given in para. 17 is not an exhaustive list, but is given 
by way of illustration merely. A grandneuhew would properly come 
[44] under this head, he bearing the reflection of a grandson, rather 
than that of a son. The rule laid down by Sutherland in his Synopsis, 
head ii. professes to rest on the authority of D-ittaka Mimansa, sec. v. para. 
165. and Dattaka Chandrika. sec. ii. para. 8. Now the words there used 
are ' appointment and so forth.’ Appointment does nob mean marriage, 
neither does the phrase ‘and so forth’ include that ceremony. Tlie 
authors of these two treatises liveil at a time when the custom of ‘ appoint- 
ment ’ had become obsolete ; if the word ' marriage ’ would have served 
their purpose as well, they would never have gone out of their way to 
revive an obsolete pliraso ; the trutii is, that these authors endeavour- 
ed to exolain the vague expression ‘ reflection of a son ’ by reference 
to some understood custom which would suflioiently explain their 
moaning, and at the same time be comprohon.sivo enough to include all 
classes of cases. That Sutherland’s rule is <l 0 foctivo, can be shown 
from the following illustration : A man might liave married a woman 
whom his father took as a second wife : in other words, he might 
have married his steprnoblier when in l)er maiden state, hut ho could not 
even adopt his step-brother, a rolabionshin which comes clearly within the 
prohil)it6d list given in para. 17. sec. v, D.vttaka Alimansa. The only best, 
therefore, by which it can be .ietnrminod whether the hoy proposed to bo 


(1) W R. Sp. No. 121. ( 2 ) 1 M. C2. (3i 3 B. 273. 

(4) 4 M.I.A. 1. (5) 11 B.L.R. 391 = 19 W.R. 12. (G) Marsh. 3J7 =2 Hay. 205. 
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adopted can be so adopted or not. is by seeing whether there could be 
an appointment as between the person wishing to adopt and the 

S f k ® adopted. As to the persons who may be 

appointed <=? beget a son on a woman who has no issue, see Menu, 
c ap. IS, V. o9. This verse has been incorrectly translated by Sir W 
Jones. The original for either by his brother or some other sapinda ” is 

^1 the literal meaning of which is “either 

6 C.L.R. 393^f ® or sapinda.” that is. sapindas in the position 

= 3Shome husbands brother, such as a cousin of the husband and so forth 
It IS c ear all sapindas cannot be appointed to raise issue; a 
lather, for mstaoee, cannot be appointed to raise issue on his 
daughter-in-law. When the author of the Mimansa savs. that a 
rellectioD of a son means the caoacity to have sprung from the 
adopter himself through an appointment and so forth, aud immediately 
L^hJ after says,— accordingly, the brother, the paternal and maternal 
uncles, the daughter's sons, and that of the sister’s are excluded.” he 
clearly means to say tliab one. though a sapinda. could nob by appointment 
raise issue on hi.s paternal uncle’s mother. If one is incompetent to raise 
issue hy appointment on the mother of his paternal aud maternal uncles, 
lie cannot be competent to raise issue ou the wife of his cousin’s son. Can 
a widow adept her uncle’s son ’? see Sir F. Macnaghton’s Considerations. 

Pjiteroal uncles son cannot bo adopted— Cowell’s Hindu Law, 
vol. I. p. 317. Sectiou ii. Dattaka Chandrika gives the two forms of 
a.Joption.^ono of which, uudor para. 13. it is indisponsahle to observe. 

1 ai.is. 3. o. 7. J and 10 give the forms of adoption according to Vriddha 
(iautama: para. 11 tliat according to Vaivashta. Tiie expression ’retlection 
of a son occurs only m the lovmor, from which it may bo argued that it 
IS not essentially necessary according to the Chandrika that the son 
proposed to be adopto.i should boar the resemblance of a son. Vriddha 
(:raut:ima s form of adoption. Iiowovor. not only prescribes the coromonios 
to he oh>ervo<i hr.t dehnes also the qualifications of the bov to ho adopted : 
wiiilo that of Vaivashta simply enumerates the enremonios necessary. 

It IS apparent that the qualifications given hv Vriddha Gautama were 
intenued to apply to both forms of a.loption. With respect to the case of 
,yoruH Moee Dehra v. Bejo,/ /uuhlo Gossnmee (1). the (piestion as to the 
\ ali<liLj of the adoption of a grandipqihew was one not properly before the 
Oourt Ihe conclusions arrived at hv the Court on this point, therefore. 

cannot cany the weight of ju-licial decision. 

Hahoo (ioldJ) ('ii'Ditl Sirhar in reply, 

JUDGMENT. 

The judgment of the Court { I.acKsoN an-l Tottenham, -TJ.) was 

deliVBroa ov 

Toi'ThSliAM. .1. (who. afeor shortly stating the facts, proceeded as 
follows; :—iho malenal issues on tho merits were, whether the will of 
Nobokishoro. of whicli prob.ito had been granted, could [46] he question- 
ed m this suit; whether tho ceremonies enioined by tho Shasters had 

been duly performed at the defendant’s adoption : whether the adoption 
of Jiissosshur was valid or nob : and whether, if defendant’s adoption be 
invalid, ho js ontifclod under the will to retain the property. 

The Subordinate Judge disposed shortly of all tho issues except that 
•^ch raises_tho <iu 0 Stion of tho validity of the adoption of Bissesshur. 


(1) W. R. Sp. No. 121. 
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If that adoption was valid, the defendant Kedarnath was not a legally 
adopted son ; if Bissessbur was not legally adopted, then Kedarnath s 
title cannot be assailed : (or that all the proper forms and oeremomes 
were observed in regard to him was found by the lower Court, and has 
not been denied before us, though a denial of it was set out in the 
memorandum of appeal. The lower Court discussed at great length the 
issue touching the validity of Bissesshur's adoption, and came to the 
conclusion that it was invalid. It considered that, upon the correct 
interpretation of certain passages of the Dattaka Chanclrika and Dattaka 
Mimansa, it must be held that a boy cannot be adopted by a Brabmin, 
unless he be of the same generation as the intending adopter’s son would 
be The Subordinate Judge relied much upon what he considers to be 
the true meaning of the somewhat vague phrase ‘ the boy bearing the 
reflection of a son,” which occurs in one of the verses in which the 
ceremonial rites of adoption are prescribed, as showing that an adopted 
son cannot he chosen from a generation more than one degree below the 
adopter. He observes that a grandnephew bears the reflection of a 
grandson rather than that of a son. In coming to the conclusion 
which he did uoon this point, the Subordinate Judge has been chiefly 
guided bv considerations as to whether there could be an appointment 
(in the technical sense of Hindu law) as between the person wishing to 
adopt and the mother of the boy to be adopted. This he considers to be 
the only test, because the meaning of the phrase reflection of a son is 
explainer! bv the commentators to be ** the capability to nave been 
begotten by the adopter through appointment and so forth.” (1) 

[47] The generally accepted rule deduced from this explanation is (2) 
that the adopted son’s natural mother must ho one with whom the 
adoptive father might have lawfully intermarried while he was yet un- 
married, and this rule has been thouglit to receive support from the 
prohibition contained in books from adopting a ' daughter’s son. ’ a sisters 
son.’ and the ‘ son of the mother’s sister.’ There are, no doubt, exceptions 
to this rule, exiiresslv provided in the prohibition to adopt paternal and 
maternal uncles, for the ' uncle' may bo the step-uncle, and tlierefoie the 
son of one who might lawfully have been inariie<l to the man nesinng to 
adopt. But because of these exceptions, the Subordinate Judge rejects 
the generallv accepted rule which has been judicially attirmed by the High 
Courts of Madras (3) and Bombay (-1) in several reported cases; and lor 
the rejection of which no authority exists in any case decided by this 
Court or by the Judicial Committee of the Privy Council. 

The Subordinate Judge did not overlook the fact that, in deciding 
that a lirother’s or cousin’s grandson could not legally be adopted, he was 
acting in direct opposition to a decision of three former Judges of this 
Court in the case of Morun :SJoec Dcbea v. Bejoy KiJilo Gossamec (o). He 
considered himself not bound to follow this decision, because, independent- 
ly of that question, that case was disposed of upon another point wliieh 
rendered it unnecessary to determine whether tlio adoption was valid or 
not ; and also because, as he notes, the case was not a Full Bench case 
properly so called. Whether necessarily or not, however, the question was 

(1) Vide D.ittaka Chandrika. sec. ii, paras. 7. 8 ; Dattaka Mimansa. sec. v, para. 15 
et sea- 

(‘i) Vide Sutherland’s Synopsis : Dattaka Mimansa, sec. v, para. 20 ; Dattaka 
Chandriki, see. i. para. 11. 

(H) Vide 1 M. G'i ; 2 >raa. H.C- R. 1G2. (41 Vide 3 B. 273. 

(5) W. R. 6p. No. 121. 
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decided, and the three Judges were unanimous in their opinion. We 
cannot doubt that they came to that opinion after careful deliberation 
for the point was one upon which the two Courts below had differed 
and uDon which the opinion of the Pundits, accepted as correct by the 
hrst Court, was not m accordance with the view adopted in this Court 
Ihe decision, therefore, even if it has no more legal force than an 
6C41= expression of opinion, is entitled to very great weight, more 

6 C.L.R. 393 Sumboonath Pundit. We 

=3 8home ^ that the Subordinate Judge would have done well to follow this 
L R U9 the general course of decisions as to who is eligible for adop- 

tion. and that his contrary view must be overruled in this case. Wo think 
lb by no means clear that the phrase ‘the reflection of a son’ was intended 
to bear the limited signifacation which he has put upon it; and looking to 
the place m which it is found, we think it is very questionable, whether 
It was infondod to limit the generation from which a son might beadonted, 
or 19 anything more than a descriptive epithet applied to the chiid adopted. 
Ihe phrase, as has been said, occurs only in the portion of the books which 
prescribes the ceremonial, and noc in the part which lavs down 
rules as to the selection of a son. Had the lawgiver intended to 
limit the choice to the one generation n0.tt below the intending 
adoutor. he would surely have laid it down distioctlv. and not have 
Joft it to he doubtfully, and with much dispute, evolved from an 
epithet applied to the child in the verses describing the ceremonies 
o 0 porformed, aud as to whom, those coromooies have been nearly 
complotod. The passage has no doubt provoked discussion and differ- 
once of opinion amongst the Pundits, but so far as either common 
sense or any judicial authority goes, there is no ground for holding that a 
granrl-nephow or a cousin’s grandson, when adopted, does nob equally 
with a nephew bear the rellection of a son. Wo prefer, therefore, bo follow 
in the course pursued by the Courts hitherto, and to hold that the adoption 
by Nobokishore Banerjeo of Bissesshur was valid. So far, therefore, as 
the Suiiordinato Judge s decision in this suit is based upon the finding that 
Bissosshur was not legally adopted, and that the defendant Kedarnabh 
was. It must ho set aside, and the plaintilfs being admittedly the heirs, 
will have a decree for all the properbv subject to the rights of Kedarnabh. 
u an>, unfler tiio will of Nobokishore. 

(The lo li ned Judge then proceeded to discuss other points in the 
case not relevant to this report.) 

Decree varied. 

6 C. 49 = 6 C.L R. 543 = 5 Ind. Jur. 531. 

[49] APPKLLATB CIVIL. 

Brforv ^ir Jl.ch.vd Garth. Kt., Chief Justice, and .V/. Justice Miller. 


IvAi.lsiirxKi'a l)(;ss iClainlUt) v. Coi-al ClirxDEii DrxT {Defendant). 

[Jlst May. IHSO.l 

Tic-i JudicnUi ~t^n:cri,Aivc Hi Procc<lun C'^,le. ,Act X of l,S77). .t. IS, expl. 5. 

Lspl.in.tiion.'i of.s i;j of Act X of 1877 only applioi to cases whore several 
ailior. ni. P' r- ,i,s oUtm :ui ca-oincnt or other ris’h'i inulor one common title, as, 
I'.r HI- . wli.-r-' tli.i inluhit iiits of a villuc-o cl iiin hv custom a right of 

Letters Pr^tont. aeiunst the dcoreo of Mr. Justice 
1879 ^ ' ^ ^ X itHury IHSO, in from Appellate Decree, No. 892 of 
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This was a suit biought by one' Kalishuokur Doss to establish his 
right to a certaio easement, and for an iojuDction restraining one Gopal 
Chunder Datt from interfering with that easement, and for the removal 
of a wall. 

The plaintiff was the owner of a house, the back premises of which 
adjoined certain lands of tlie defendant ; at the extremity of these pre- 
mises was a privy belonging to the plaintiff, the refuse from which 
was in part carried away by a drain over the defendant’s land, and 
partly was removed by the plain- [50]tiff's sweeper, who was ac- 
customed to pass along the draiti for that purpose. The plaintiti claim- 
ed a prescriptive right to the use of the drain and to the passage of his 
sweeper along it. The defendant denied the plaintiff’s riglit to any such 
easement, having some time previously built a wall across the drain in 
question, in such a manner as to impede the channel and passage ; and 
further contended that the matter was barred by s. 13 of the Civil Proce- 
dure Code, inasmuch as, in a former suit brought by him, Gopal Chunder 
Datt. against one Koylas Chunder Pal (referred to in the judgment in the 
present case as " A ") to establish a right to build and maintain the wall 
in question in the present suit, the then defendant had set up a similar 
right to that claimed by tlie present plaintiff, and the Court had held that 
no such right existed. The lower Court held that the judgment between 
the present defendant and Koylas Chunder Pal operated as res judicata 
in the present suit and debarred Kalishunkur Dutt from setting up bho 
present claim. 

The plaintiff appealed bo the High Court, and the case was heard 
before a single Judge, who delivered the following judgment : — 

JUDGMENT. 

Tottenham, J. — In my opinion, the lower Courts were riglib in hold- 
ing that the subject of this suit was res judicata as explained in s. 13 of 
the Civil Procedure Code. 

It is quite true, generally, tiiat a decision as to one person’s right of 
easement can by no means determine whether or not other persons have 
or have not a similar riglit : but I think that, in the suit brought by the 
present defendant, respondent. Mgainst Koylas Chuuder Pal, the question 
whether his neighbours, including the present plaintiff, were or were not 
entitled to oppose the erection of the wall, was directly and aubstuntially 
in issue, and was decided by the Court. Although that suit was l>rought 
only against Koylas Chunder Pal, he, by bis answer, and no doubt, in 
good faith, claimed the right of passage as belonging to himself and to 

33 


pasturage over the same tract of land or to take water from the same spring or 
well. 

Where therefore A, iu defending a suit brought against him by B, to have it 
declared that be bad a right to build a wall across a draio, set up a prescriptive 
right to use the draio, and it was decided that no such prescriptive right existed 
in A ; 

And subsequently, C brought a suit against B, claiming to use the same drain 
as an casement and asking for the removal of the wall in question in the former 
suit, and B set up the judgment in the suit between himself and A as a bar to 
the suit. — 

Beld. that the right claimed by C not being one which be and other inhabi- 
tants of neighbourhood claimed under one common title, but a prescriptive right 
which bo claimed individually in respect of h\s own house and premises, and 
depending upon the length of time he bad used the right, was a separate claim, 
and that the judgment in the suit between B and A did not operate as a bar to 
bis suit. 
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the occupants of bouses on both sides of the drain ; the present plaintiff 
was one of those, and he personally came forward in support of the alleged 
common right. It is clear that he is, therefore, claming under [311 Koylas 
Chunder Pal within the meaning of expl. 5 of s. 13 ; and although the 
decree in the previous suit expressly negatives only the right of easement 
sot up hy Koylas Pal, still I am of opinion that the Court must have had 
in its mind the fact that the claim raised in the defence was asserted on 
behalf of all the parties interested in supporting it, and that the decision 
was intended to settle it as against all. I, therefore, dismiss this appeal 
with costs. 

From this judgment the plaintiff appealed under s. 1-5 of the Letters 
Patent. 

Mr. C. Gregory, for the appellant. 

Baboo Uinbica Churn Bose, for the respondent. 


JUDGMENT. 

The judgment of the Court (G.VRin. C. J., and MiTTER, J.) was 
delivered hy 

Gartu. C.J. (who, after setting out the facts, continued as 
follows) : — The following sketch will suffice to explain roughly the position 
of the premises, the nature of the easement, which is the subject of dis- 
pute, and tlie defence to the suit, which we have to consider in this appeal. 


Defendant's 

land. 


O 

V 

9 


o Privy. Plaintiff's bouse and 

premises. 


Wall erected by tho Defendant Drain, 
across the drain. 


House and premises of d, Ibo subject 
of former suit. 


That defence, upon the strength of which the lower Courts and the 
learned .fudge of lliis Court have dismissed the plaintiff's case is. that, in 
a fortnoi suit, in which another person, whom wo will call ^1. set up a similar 
right against tiro present defendant to chat tiow claimed hy the plaintiff, 
it was deciilod that no sucli right existed ; and it has boon hold by the 
lower Courts, and by the learned Judge in this Court, that this judgment 
between tho defendant and A operates as a res indicata in this case to debar 
the present plaintilV from prosecuting bis claim. 

[52] Wo think, however, upon a review of tho circumstances of that 
case, ami of tlie grounds upon which the judgment proceeded, that the 
plaintiff in this suit is in no way barred by that judgment. 

The circumstances are these : -.1 was the owner of a house (the 
position of wliich is shown in the al>ovo plan), the back premises of which 
adjoined tho drain in fjuestion, in the same way as the plaintiff's premises 
adjoin it, and A claimed to use the drain in the same way as the plaintiff 
claims to use it, for the passage of his refuse, and as an access for his 
servants to his back premises. 

It then appears that, some time ago. tho present defendant, with a 
view of slopping up this drain, commenced to build the wall, which is now 
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the subject of dispute, and A then book proceedings before the Magistrate 
with a view of preventing tbe .defendant from building the wall, and so 
stopping UD the drain. 

The Magistrate, however, finding that the question between the 
patties was one of Civil right, very properly declined to interfere, except 
so far as to stay the defendant from building his wall until tbe question 
of right had been decided by the Civil Court. 

A suit was then brought by the present defendant against A, asking 
for a declaration from the Court, that he (the present defendant) had 6 
a right to build the wall, and that A had no easement which ought to = 
interfere with the defendant’s right to build it. .-1, in that suit, set up no 
doubt a similar right to that which is claimed by the present plaintiff, 
i.e., he claimed, that by prescription he had a right to use the drain for the 
purposes aforesaid, and he went on to say, that other persons (including 
the present plaintiff), whose premises adjoined the drain, were entitled 
to a similar right. 

Upon the trial of that case, the defendant and his witnesses were 
examined upon tbe question, whether he had obtained a twenty years 
prescriptive right to use tlie drain ; and the plaintiff and others were also 
called as witnesses, for the purpose of showing that they too had used the 
drain for many years in a similar way ; but the real claim in that case was 
founded [53] entirely upon <-l’s alleged prescriptive right, and the question 
upon which the judgment of the Court turned was, whether .1 and the occu- 
piers of A’s premises had acquired such a prescriptive right, and the Judge 
eventually decided against A, upon the express ground, that he had only 
proved a user of the drain for fifteen vears, and consequently haa not 
acquired a prescriptive right under the Limitation Act. 

It is perfectly true, that in that case A endeavoured to avail himself 
of the fact that other persons besides himself had also used the drain; 
but no general or public right of drainage was in fact claimed by him, 
nor did the question of any prescriptive tide enjoyed by the plaintiff or 
others enter into the consideration of the case. Nor could it have done 
so, as a matter of law, because, from tbe very nature of the right claimed, 
A could only succeed upon the streiujth of kis own title in fcspect of his 
own premises ; and no rigbc which tbe present plaintiff' or other persons 
might have acquired in respect of their premises would have beou of any 
assistance to A. 

Now, in this case, the point which has been raised by the present 
defendant, and which all the three Courts have found in his favor, is 
this, — that the judgment in the former suit has, in fact, decided the 
same question of right which is raised by the plaintiff in this suit, and 
the enactment upon which this judgment has proceeded is contained 
in expl. 5 of s, 13 of the new Civil Procedure Code. 

That section enacts, “that no Court shall try any issue, the subject- 
matter of which has been heard and finally decided by a Court of competent 
jurisdiction in a former suit.” Then oxpl. 5 says, that, " where persons 
litigate hona fide in resi)eet of a private right claimed in common for 
themselves and others, all persons interested in such right shall, for the 
purpose of s. 13, be deemed to claim under the persons so litigating.” 

It has been decided by the previous judgments in this case, that the 
right claimed by A in tlie former suit, and the right claimed by the plain- 
tiff in the present suit, is a private riijhl, "which he claims in common for 
himself and others ” within the meaning of expl. 5. 
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[54] We cannot agree in this view ; and it appears to us, tbat the 
mistake has arisen in consequence of the nature of the right claimed not 
being correctly understood. 

The right claimed by the plaintiff is not one which be and other in- 
habitants of the neighbourhood claim under one common title. It is a 
prescriptive right which he claims individually in respect of his ow7i house 
and premises, and depends upon how long he or the occupier of the bouse 
6 0.49= have used the right. It would not avail the plaintiff, if all the other 
6 C.L.R. 543q^jjq(. 3 Qf tho houses in the same locality could prove that they had used 
=5 Ind. Jur. (;he drain for the prescribed period, if ho himself or the occuniers of bis 
581’ premises had not used it for that period. The claim, therefore, of each 
owner is essentially a separate claim in respect of his own premises. 
Expl. 5 of s. 13 does not, therefore, apply to such a case. It only applies 
to cases where several different persons claim an easement or other right 
by one common title, as for instance, where the inhabitants of a village 
claim by custom a right of pasturago over the same tract of land or to take 
water from the same spring or well; see Arlctl v. Ellis (1) and Blewett v. 
Tregoyining (2). 

In this particular case it is very possible tbat the plaintiff may be 
able to prove a twenty years' user of the drain, and so establish his right 
to it in respect of his own premises, although A, who claimed a similar 
right, failed to establish it. because lie could not prove a user for the full 
period of twenty years. 

We think, tlierefore, that all the previous judgments in this case 
should be reversed : and tliat the case should go back to the Munsii’s 
Court to be tried upon its merits. 

The costs in all the Courts will follow the ultimate result of the 
cause. 

Judgment reversed and case remanded. 


6 C. SS = 6C.L R. 37S. 

[55] PPELLATE CIVIL. 

Before Sir liichard Garth, Kt., Chief Justice, and Mr. Justice Milter. 

SCTYABIIAMA DaSSEE {Plaintiff) V. KRISHNA ClIUNDKR ClIATTER.IEE 
ANL ANfiTHER {Defendants). | lOth May, 1880.] 

E$(oj*pel by plca<lint}S^P2j^c.tnuni Deni'll of tenancy ^Ohanyc of defence on 

appeal— Occuvancff rujhl. 

U not open to ;v dcfcnd int to ebnoge the whole nature of his defence at the 
lii^t inf^nient , and to op iu a Court of appeal a plea v'bioh he bafi directly 
and fraudulently repudiated in the Court boJow. 

Ill an oji‘Ctmont suit, the defendants, from whom the phvintiQ allowed tbat bo 
bad purchased the land from which be souebt to eject ihein. and who bad 
before suit by parol disclaimed the plaiutiiT's title, set up in tboir written 
^tateuH•nt an adverse title iu them-cives. The lower Court found the pl;\iotifl’i> 
alh'^atioQ to he true. 


• Appeal under s. 15 of the Letters Patent n^ainst the dcore.s of Mr. Justice 
M iclcaii. dated the Stb M ireh I'iHO, m appeal from Appellate Do^'roe No. 12‘23 of 107O, 
<lated the i2ud July 107H. from the decision of baou Hbooputty Roy, Subordinate 
Jud^e of burdwatj, allirming the decision of Bahu Chunder Coomar Dass. Muusif of 
that district. 

(1» 7 and C. 31C. (2) 3 Ad. and K 651. 
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Beld, that the defendants were estopped from oontendjng on appeal that 
they were ocoupency -ryots, and therefore not liable to be ejected ; and that by 
theic own oonduct they bad forfeited the rights which they claimed. 


10 C. 41 (43); SInd.Cas. 26; Appl., 17 0. 196(198); R., 
1912; 43 P.W.R. 1912; 15 C.VV.N. 725(728); D., 
ovii (oviiii.] 


13 Ind. Cas. 32 = 16 P.L.R. 
13 C. 96 (98) ; 11 C.W.N. 


This was a suit to ojsct the defendaots from certain lands. The 
plaintiff stated that these lands were sold to her in 1251 (1844) by the 
defendants, who, after the sale, continued in possession as her tenants ; 6 
that such was the relation between them until 1279 (1872), when she 
called upon the defendants to quit, and on their refusing so to do, she 
brought this nresentsuit. 

The defendaots denied the sale and their tenancy, and set up an 

adverse title, pleading also limitation. 

The Munsif found that the plaintiff's title was good, and gave a decree 
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in her favor. 

The defendants appealed, and on the appeal set up an occupancy title. 

The Subordinate Judge found that the defendants, after having defend- 
ed the case in the Court below by denying the plaintiff’s title, were 
estopped from claiming to be occupancy-ryots, and dismissed the appeal. 

[56] The defendants appealed to the High Court, and the appeal was 
heard before a single Judge who delivered the following judgment; : 

M.aclean, J. — It appears to me that the plaintiff’s suit was miscon- 
ceived. Assuming the correctness of all that the plaintiff has alleged, she 
had no right to eject the defendants, or call in the assistance of the Court 
to turn them out. 

The plaintiff’s ease was, that the defendants were tenants of upwards 
of thirty years’ standing, though for about five years they had ceased to 
pay rent. Under these circumstances, if the plaintiff had sued for arrears 
of rent, coupled with a demand for ejectment, it is very possible that 
she might have obtained a decree ; but it is impossible to forget that she 
has herself proved in the clearest manner that the defendants are ryots 
with a right of occupancy ; and as such ryots can only he ejected in exe- 
cution of a decree or order under the provisions of Beng. Act VIII of 
1869, and as there is no provision in the law for ejecting save for non- 
payment of rent or termination of a lease, thoconclusion to which I come 
is, that the defendants are not liable to bo ejected simply because they 
refused to vacate the land at the bidding of the plaintiff s servants. 

In this view of the law. I must allow this appeal, reverse the deci- 
sion of the Subordinate Judge, and dismiss tlie plaintiff s suit witli costs. 

The plaintiff appealed under s. 1*5 of the Letters Patent. 

Babu Taruck Nath Sen, for the appellant. 

Babu Bama Churn Bancrjcc, for the respondents. 


JUDGMENT. 

The judgment of the Court (Garth, C.J.. and Mitter.J.) was deliver- 
ed by 

Garth, G. .1. — In this case we aro unable to agree with the view 
which the learned Judge has take«). 

The plaintiff brought her suit under these circumstances : She says, 
that the defendants sold to her the property in question, of which she is 
DOW seeking to recover khas possession, some thirty years ago ; that, after 
they had sold it to her, they became her tenants at a certain rent ; that, 
irom that time up to about [57] five years ago, this rent was duly paid i 
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that, upon their ceasing to pay her rent, she demanded it from them, but 
thev then told her they were no tenants of hers, and that she was not their 
landlord. — in fact they set uo an adverse title, and denied that they had 
Appel- ever sold her the land. Consequently, after waiting some time, she 
LATE brought the present suit to eject them. 

Civil. Upon this, the defendants, not content with their parol disclaimer of 

the plaintiff s title, set up in their written statement that the hobala under 

6 C. 55= which they sold this land to her was a false deed : that they never sold 

6 C L.R. 375. the land at all, nor became the plaintiH’s tenants, nor paid her any 

root, — in fact, that they never had anything to do with her, and they then 

sot up an adverse title in themselves. 

L non this written statement the issues were framed, and the trial 
proceeded. Tlie Munsif found tliat the ulaintifT's case was substantially 
true : that the defendants hail repudiated the plaintiff’s title, and that the 
plaintiff was entitled to recover possession on that ground. 

In the course of tlie trial, the plaintiff provoil (in fact it formed nart 
of her ca-ie to prove), that, at onetime, the defendants, for many years, 
were her tenants, and paid her rent. It seems that tliey paid her rent 
sometimes in money and sometimes in nroduce. 

The defendants then appealed to the Subordinate Judge. They again 
asserted that the defence set up in their written statement was true, and 
they contested tlie case again on the issues raised in the Court of first 
instance. But they contended also in the alternative, tliat if those issues 
were found against them, tlioy tlien had a right to turn round and claim to 
ho the plaintiff s tenants : and as she (the plaintiff) proved that they had 
been ptuying rent to ncr for so many years, they were entitled to a decree in 
this suit, upon the ground that they were occupancy ryots, and that as 
sucli they could not bo ejected. In fact, they ti iod to take advantage of a 
pica which they iiad directly repudiated in tiio Court of the first instance. 

The lower Appellate Court considered that it was not competent for 
tlie defendants to .set up that dofonce : that having defended this suit upon 
the very ground that they were not C58l the plaintiff’s tenants, and had 
notlnng to do witli lier, they were estopped liy their own conduct from 
claiming to ho her occupancy-ryots. 

In tliis Court, however, the learned Judge appears to have taken a 
different view. Ho seems to think, that- as the plaintiff proved in the 
Court of first instance that, for several years, the defendants had paid her 
rent, slio liad misconceived her suit, and that the course she ought to have 
taken was to have sued the defendants under tlie Rent Caw for vent, and 
for ejectment in the event of its non-paymont. He, consequently, dis- 
missed the plaintiff’s suit with costs. 

Wo are rjuito unable to take tliis view of tlie case. It may lie, that 
if the dofondants iiad merely verbally disclaimed their landlord’s title 
liofore the suit, and had pleaded their occupancy title when tlie suit was 
brought, their parol disclaimer might not have affected tlioir real rights: or 
oven if the dofonce had heim founded upon a boua Jidr mistake, and they 
had found out their mistake in tlio course of the trial, and had applied to 
withdraw thoir dofonce and plead their right of occupancy, it is nossihlo 
that (suijject to any (juostion of costs) they might properly have been 
allowed to take advantage of their true position. 

But tliat certainly was not the case hero. Tlie defendants knowingly 
and wilfully denied their landlord's title. They repudiated the kobala 
which ihoy luid themselves executed: they tried their best to defeat 
her rights, and set up an adverse title in themselves. 
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Under these ciroumstances, we think that, by their own conduct, 
they have forfeited the right which they now claim, and that the Court 
ought not to assist persons who knowingly attempt these frauds. 

The rule of English law is, that where, by matter of record, a tenant 
disclaims his landlord’s title, and sets up an adverse title either in himself 
or in some thir<l party, he thereby forfaits his tenancy. But without laying 
down any absolute rule here with regard to forfeiture in such cases, we 
think we are clearly justified in a case of this kind in refusing to allow 
defendants to change the whole nature of their defence at the last moment, 
[59] and to set up in a Court of appeal a plea which they had directly 
and fraudulently repudiated in the Court below: see Dabee Misser v. 
Mungur Meah (1). We, therefore, think it right to reverse the decision 
of the learned Judge of this Court, and to restore the judgment of the 
Court below. The appellant will have her costs of both hearings in the 
Court. 

Appeal allotced. 
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6 C. S9»6 C.L.R. 374. 

APPELLATE CRIMINAL. 

Before JZr. Justice Morris and Mr. Justice Prinsep. 

The Empress v. Butokristo Dass and another.* [3rd May. 1880.] 

Conduct of Prosecution bi/ Advocate or Attorneii— Permission by Magistrate—Presidency 
Magistrates' Act (IV of 1617i, s. 1‘29. 

VVitb ibo exception of the AUvocitc.fJjner.tl, Standins Coansel, Govornmeot 
Solicitor, or ovber otGcer gioer.tlly or specially empowirod by the Loo^l Govern- 
ment in that behalf, no person, whether counsel or attorney c»ti claim the right 
to conduct the prosecution ot any criminal c*se without the permission of the 
Presidency Magistrate. 

The following letter of reference under s. 240 of Act IV of 1877 
(The Presidency Magistrates’ Act) was sent by the Chief Presidency 
Magistrate, with the object of eliciting an expression of opinion from the 
High Court on the question therein asked ; — 

“ I have the honour, under s. 240 of Act IV of 1877, to refer, for the 
opinion of tlie High Court, tho following question : — 

“ Under s. 129, Presidency Magistrates’ Act, are counsel or attorneys 
entitled, as a right, to prosecute cases in the Presidency Magistrates’ 
Court, or must they obtain the sanction of the Magistrate to do so?” 

The opinion of the Court (MORRIS and Prinsep, JJ.) was as follows: — 

OPINION, 

Morris, J. — In our opinion, under s. 129 of the Presidency Magis- 
trates’ Act, with the exception of tho .Advocate-General, [60] Standing 
Counsel, Government Solicitor, or other officer generally or specially 
empowered by the Local Govornmont in that behalf, no person, whether 
counsel or attorney, can claim the riglit to conduct the prosecution of any 
criminal case without the permission of the Presidoucy Magistrate. 


• Criminal Raference, No. 95 of l‘?90. made by P. J. Mifadon, Esq., Chief Prosi- 
deocy Magislnite of Calcutta, dated the 2Gth April 1880. 

(1) 2 C.L.R. 203. 
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8 C. 60^6 C.L.R. 345. 
ORIGINAL CIVIL. 
Before Mr. Justice Wilson. 


6C, 60- GoviND Chcnder Goswami V. RUNGUNMONEY. [l8bh March, 1880.1 
6 C.L.R. 345. - . 

LjiniitatioH Act iXV of 1377^, sch, ii, Qrt 17 to revive a case o.ixd restore 
it to the Board. 


1880 

MARCH 18. 

Original 

Civil, 


After a decree h^d baeo mvdo io a suit, the was, in 1875, struck out of the 
bf>ard for want of prosecution. No stops wjre (akentohave it restored. In 187^^ 
both the plaintiff and defendant died. In the same yeir the beira of the plaint- 
iS instituted a suit against the administrator of the defendant for the purpose 
of having the decree in the original suit carried out. This suit was dismissed by 
the Court of first instance under s, 13 of the Code of Civil Procedure, but the 
Appellate Court, bolding that the original suit was subsisting and might be 
reconstituted, directed that the plaintiffs should be allowed to amend their plaint 
by putting it into the form cf a petition under s. A72 of the Code. On a peti- 
tion by the plaintiffs praying that the original suit might bo revived and restored 
to the board,— 

field. tb*t the application was not barred under art. 178 of sch. ii to the 
Limitation Act of 1877. 

h>veii if art. 1/8 was applicable, the appMcition would not be barred, limita- 
tion running from the time when the suit w^s iHowel to reconstituted. 

The L'^gislaturo did not intend to include in the Limitation Act every applica- 
tion to u Court with referotire to its own list of causes, such as applications to 
transfer a case from one board to another, to transfer a case to the bottom of the 
board, change of attorneys, and so forth, 

[F., 6 C. 707=8 C L R, .02; App! . 10 A. 350 (3531 ; R.. IOC. 132 (1381 ; 16 C.W.N. 
337; 37 C. 7jr, (807) = 6 Iml, Cab. 5^7 (510)«12CLJ. 328 (33UJ 


Tins waa an application to rovivo a certain auit and to have it restored 
to the board of causes. Io apnoirod that orie Cjssinatli Mullick died, 
loaving a will, of which iio appointed his wife. Rungun money Dos- 
see, osccutrix, and by which lie anpointe) ono Govind Chundor 
Goswami tnisi-en for ttiu purnosn ofrarrving oir* certain religious trusts. 
On tlio Ibli of .lime, 18G9, (iovin 1 [61] Cliundeir G:>swatni instituted 
a suit against Rungunmoney Dossoo, praying tliat tlie trusts of the 
will iniglit l)Q Hstahlisho<] anil carried into execution. By a decree 
in that suit made on the Gth of December, 1HG9, the will was estab- 
lishod, aTxl it was declared that the trusts ouglit to be performed, and 
certain enquiries wore <lirectod to ho rpado for the purpose of having a 
schomo sGfctle<l by which the trusts wore to bo carried out. Before this 
scheme was finally settled an^l aoi^roved, an 1 while the proceedings were 
pending, the case was, on the 1 4th of August. l*S7o, struck out of the 
board for want of prosecution. Ou the 1 2th of March, the Administrator- 
Genmal of liongal ol)taiaod a translor of the estate of Cossinath Mullick 


froin Kungunmonev I))ssoe under s, .‘U of Act [I of 1874. Govind 
Cliundor f/oswami died on the Uth of April, 1S79, and Rungunmoney 
Dossoe died on the 14th of the same mouth, leaving a will, of which she 
aopointod the .Administrator- General exocutor, au<l of which will he 
obtained proliato. Gu the 14tl) of .Juno 1809, the sons of Govind Chundor 
Goswarni. claiming, according to Hindu law and usage, to be oubitled to 
the iioncfib of tl^o religious trusts iu tho will mentionetl, and to perform 
the acts and sorvicos therein proscribed in the place of their father, insti* 
tuto<l a suit against the .Administrator-General for the purpose of having 
tho trusts of tho will and the docroos in tlio original suit carried out. 
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■This suib was dismissed by Broughton. J.. under s. 13 of the Civil 
Procedure Code. The plaiutifis appealed, and on appeal (l) it was held. . 

that the effect of striking out the original suit was not the Original 

it. but that it was subsisting and could be reconstituted, and that the 
plaintills should be allowed bo amend their plaint by putting it into tbe C^ . 
form of a petition under s. 372 of the Civil Procedure Code. 6 C. 60 = 

The plaintiffs now presented a petition, praying for an order that tbe ^ ^ 

original suit might be revived and restored to the board of causes ; that 
their names might be inserted in the record as parties, plainDifls, m the 
place of Govind Chunder Goswami ; and that the name of the 
Administrator-General of Bengal as represenbaoive of the estates ol 
Oossinath MulHck [62] and Rungunmoney Dossee might be substituted 
as party defendant in the place of Rungunmoney Oossee. 

Mr. Phillips, for the plaintiffs. 

Mr. Roimer/cc. for the Administrator-General. , . 

Ur. Bojinerjer.—The principal point is, whether the plaintiffs are 
now entitled to have the case which was struck out of the board restored 
to it. I submit that the application is barred by limitation under art. l?y 
of sch. ii of Act XV of 1877. which provides a poriod of three years 
limitation for applications for which no period of limitation 
elsewhere in the schedule or by the Code of Civil Procedure, s. 230. from 
the time when the right bo apply accrues. Section 4 of tne Act provides, 
that “ every suit instituted, appeal presented, and application made, alter 
the period of limitation proscrihod therefor by the second scuedule thereto 
annexed, shall be dismissed, although limitation is not set up as a uefence. 

SectioD 5 provides, that “any appeal or applicataon for a review of judgment 
may be admitted after Olie poriod of limitation prescrme.l therefor, when the 
appellant or applicant satisfies the Court tTiat he had suUic.ent cause or 
not presenting the appeal or making the apnlication w.th.n such period. 

This is not an aopUcation for a review, but an application nob otherwise 
provided for.” The right to apply accruo<l on the day after^ the day when 
the case was struck out,— namely, the louh of August 187o. The P^a>nbiff 
was bound to go on with due expedition. It was through his default that 
the suit was struck out. and ho should have applied immediately to have 
the case restored, and therefore, in the absence of any particular rule. t!ie 
right accrued immediatelv after the case %vas struck out. just as in a suit 
on a bond or- promissory note the time begins bo run immodiaboly after 
the money is pavabla. The que.stion is. whether tlie urasont applicants 
are entitled to sav that their right accrued on the death of their father, 
and nob on the day when ho might have applied to havetiie case ‘osboreih 
If they took by descent and not as uurchaso*-3, wiiabevor burred the IbdJ 
fathei' barred them. X submit that their rights come bo them as heirs and 

not as purchasers. 

Mr. Phillips . — .Article 178 has no application to this ease. The 
Court cao, f its own motion, restore the case to the board. We had no 
right till 1879. when Govind Chunder Goswami died. If there is anything 
at all in the point of limitation, it should have been brought before the 
Appellate Court. Tliat Court did nob decide that our suit would not lie. 
but held that another mode of procedure was right. It is admitted that 
the suit must be revived. When revived, the right to apply to restore ib 
arises. 

Cur. ad. vult. 


0 III— 6 


(1) C. 726. 
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ORDER. 

}£aHCH 18 

Wilson, J. — Id this case a decree had been made and a refareDce 

Okiginal ordered. Then in 1875, the case was struck out of the reference list under 
Civil ®ole 537 in Mr. Belchambers’s book, and the application now made is 
__ to restore it. The application is to reconstitute the suit by placing the 
6 C. 60- sons of the deceased plaintiff on the record as plaintiffs and restore it to the 
6C.L.R. 345. board. The Court of appeal in this case has decided the effect of this 

rule, and held, that the case being struck out is not to put an end to the 
suit, but that it is an ex:i3ting suit, so that it can be reconstituted. It was 
contended that the Court had no power to grant the second part of the 
application, namely, to restore the case, and the objection is taken on the 
ground of limitation : art. 178 of the third division of the Schedule to 
the Act. 

Under that article the period of limitation was three years. The 
words of that article are perfectly general: "'Applications for which no 
period of limitation is provided elsewhere in this schedule, or by the Code 
of Civil Procedure, s. 230/* 

But as in all cases where general words are used, the genera! words 
must he construed with some limitation with reference to the words they 
follow. I do not propose to attempt to say what class of applications fall 
under this article, but I do not think that article applies to this case. 

This is a pending suit ; it has not terminated ; and the applicatioo is, 
that the Court should deal in a certain way with its own cause. I do not 
think tho Legislature intended to include every application to the Court 
in reference to its own list, such [64] as applications to ti^ansfer a case 
from One board to another, to transfer a case to the bottom of the board, 
ci^ango of attorneys, and so forth. The Legislature did not intend to deal 
with sucii applications as this, and I do not think tho article applies to 
tills application, Bven if the case fell within the article, I do not think 
I should feel constrained to say that this application should be refused. 
One may fairly say when the Court allows a suit to be reconstituted, a 
now right accrues and the limitation runs from that time. 

Tho application is granted in the torms of the petition, tliab is to say» 
tho suit will be reconstituted as asked for, and will take its place in the 
referoQCO list. 

Application granted. 

6 C. 64 = 6 C.L.R. 582, 

SMALL CAUSE COURT REFERENCE. 

Before Sir liicharj Garth, Kt., Chief Justice^ and Mr, Justice Ponti/ex. 

Buldko Doss v. IIowb.* [23rd July, 1880.) 

Sole of (toods— Deliver t/ at certain date - Rescission of Contract — Vendor* s remedies 
— Time Of Essence of Coiitracl—Coniract Act {JX 1872), $s, 66, 107, 

Iq h contract for the sale of ascectainod goods, terms cash on delivery, to be 
given and taken in ten or oloveo dayf). the veodoo obtained an extension of the 
time for tho porformaace of tbe contract, agreeing to pay godown rent and 
intercut. Ho took delivery of, and paid for, flomo of tho goods, and subsequently 
obtained a further extension of time. A small balance remained in tbo vendors' 

Case stated for tbe opinion of tho High Court, under s. 7 of Act XXVI of 1864, 
by H. Millctt, lOsq., and Babu Koonjolall Banerjce, Judges of tho Calcutta Court of 
Small Cauee.^. 
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hands, after giving the vendee credit for the goods taken delivery of . f 
SnS ^;ter?st.® After the expiration of the further time, 
pr.ee of the remaining goods, and demanded delivery. 

that they had rescinded the contract. In an action for damages for non delivery. 
Held, that time was of the essence of the contract, and that, under s. 55 of the 
Contract Act, tbe vendors were entitled to rescind. 

[R., U.B.R. (1905), 4th Qr*, Contract, pp. 55, 107 ; 10 Bom. L.R. 1113 (1124). 3 

Case referred from tbe Calcutta Small Cause 

[ 65 ] Od the 8th August. 1879. the defendants sold fifty chests of shell 
lac to Messrs. Fornaro Brothers. The contract was by bought and sold 
notes, and the terms were cash on delivery, winch was to be fi'^eo andg 
taken in ten or eleven days at buyers’ option. Messrs, nmfod 

transferred tbe contract to the plaintiff. At the 

mentioned for delivery, tbe defendants, at the ‘‘^^uest of t e plain- 
tiff. extended the time for delivery, the 
rent and interest on the purchase-money. On the 26th 
plaintiff took delivery of. and paid for. twenty chests of shell lac, a femdl 
Llance (not sufficient to cover the price of P“®pb®at) remaining, in the 
defendants' hands after deducting the price of the 

rent, and interest, and the following receipt was granted : Calcutta. ..bth 

September. 1879. Received of Baboo 
account of his purchase of fifty cases shell lac, through Messrs. I’P'-naro 
“ Brothers, the sum of Rs. l.RJO cnly.” This delivery the learned F rst 
.Tudgefoundnottobea delivery of part of the goods in progress of the 
deliverv of the wiiole. On the 4th or 5th October the 

further extension of time for one week, bringing the period of delivery to 
the 12th October. On the 25th or 27th of October the ulaintitt tendeied 
the price of the remaining thirty cases to the defendants, and 
delivery, but the defendants stated that they consieered tho centraet to be 
at an end. The learned First Judge found, that the sale was of ascertained 
goods, and being of opinion that, under s. 5o of the Contract Act the 
plaintiff oould not recover, directed judgment to be entered up for the 

"'^^"“A^new trial was subsequently granted and hoard before the 
Second Judges, aod the case was referred for the opinion of the IJigb 
Court upon the following question Whether, on the facts as 
the defendants wore entitled to refuse delivery of the the 2oth 

or 27th October?” The learned Judges, after stating that, in then 
opinion, their decision must bo based on the Contract Act offiy. and not 
on the English law. and referring to the judgment of Couch C.J.. m 
Greeyitcood V. IIolqneltG (1). as an authority for that opinion, held that 
this [66] was a case in which time was of the essence of the contract, 
and tho defendants had a right to rescind the contract, on the plaintiffs 
omitting to take delivery within oho time allowed. They found that the 
plaintiff would be entitled to Rs. 637-B damages, should the opinion of 
the High Court be in his favour, but contingent on that opinion they gave 

judgment for the defendants. 

Mr. Afinetr, for the jilaintiff. 

Mr. B. Alien, for the defendants. , m, . l 

Mr A<jneu- —This was a sale of ascertained goods. There has been a 

part-payment of tbe price, and a part-delivery ; and tbe property m the 
goods has, according to both English and Indian law, passed to the plain- 
tiff • Martimlale v. Smith (2); Contract Act. 9.78. Ibe Contract Act 


1880 

JULY 23. 


Small 

Cause 

Court 

Eefeu- 

ENCK. 


6 C. 64 = 
C.L.R. 582. 


(1) 12 B.L.B. 42. 
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gives an unpaid vendor of ascertained goods certain remedies. He has 
his lien under ss. 95 — 98 so long as the goods remain in his possession ; or 
he may resell under s. 107, and be would, of course, be entitled to sue the 
vendor for the difference in case of loss on the resale. If the goods are in 
the course of transit to the purchaser, the vendor may stop them under 
8S. 99 — 106. These remedies correspond with the remedies which an 
unpaid vendor has under the English law. [Pontipex, J. — How long is 
the vendor to keep the goods if the vendee fails to take delivery at the 
time stipulated?] He must keep them for a reasonable time, and at all 
events should call upon the vendee to take delivery. T^ie defendants ought 
to have tendered the goods to the plaintiff, and then, if the plaintiff refused 
to pay the price, would have been entitled to exercise their rights as 
unpaid vendors. Default in paymaot of the price is not such a breach as 
will entitle a vendor to rescind. In Martindale v. Smith (1), Lord 
Denman, 0. J., says: — Having taken time to consiiler our judgment 
owing to the doubt excited by a most ingenious argument, whether the 
vendor has not a right to treat the sale as at an end, and re-inve.sb the 
property in himself by reason of the veodee’s failure to pay the price 
at the appointed time, we are clearly of oninion that he had no such 
[67] right, and that the action” (which was one for trover) ** is well 
brought agaiusb him. For the sale of a specilic chattel on credit, though 
that credit may he limited to a definite period, transfers tho property 
in the poods to the vendee, giving the vendor a right of action for the 
price, and a lien upon the goods if tliey remain io his possession until 
that price be paid. But that default of payment does not rescind the 
contract. In Sooltan Chund v. Schiller (2) it was held, that default 
in payment of ihe price did not authori^so the vendors to rescind the 
contract under s. 55. Sunpose the goods had been destroyed in any 
way after tho 12th October, and before tl)e plaintitl tendered the price, 
he would have been liable for the loss, as the property in the goods 
bad passed to him. Contract Act, s. 8G ; Shoshi Mokun Pal Ghowdry 
V. Nobokrishto Poddar (3). Section 55 does not apply to the case of 
a sale of ascertained goods, hut to sales of specilic chattels conditionally! 
as where the vendor is to do somethiag to the goods before delivery, 
or whore the goods are to bo tested, or weighed, or measured. The 
thing to be done must ho in die oaturo of a condition precedent— 
Sivipson V. Crtppin (4). But even if s. 55 does apply to a sale of ascer- 
tained goods, Limn was not of the essence of the contract boro. In order 
that time may he of tho essonco of the contract, it must go to the very 
roou of tl)e con^iidoration, and thoro must ho direct stipulation or necessary 
implication. Tim iutontiou of tho parties” must bo t))e intention of both 
parties, not of one. It clearly was not tho intention of the plaintitl that 
the contract should be at au end, and if lie did not pay the price on the 
12th October^ ho bad agreed to pav godown rent and interest, and tbo 
bargain was an advantageous one for him. Besides ho af forwards urged 
and demanded compliance with tho contract, tlieroby showing that ho did 
nob understand it to be at an end. There was a part-payment of the price 
of tho undelivered goods when the twenty chests were taken. Even if 
the vendors had the right to rescind, tliey should have given the plaintiff 
notice of their intention. In roscindiog. as in making a contract, both 
parties must concur : Franklin v. Milhr (5). 


{ 1 } 1 Q.B, 389. (2) 4 C. 252. (3) 4 C- SOI. 

(4) L. R. 8 Q, B. 14. (5J 4 A. and E. 599. 
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[68] Mr. B. English law oannot be considered in this case. 

It must be governed bv the Contract Act. There is nothing in the Act to 
show that s. 55 is not to apply to contracts for the sale of ascertained 
goods, and the section itself is wide enough to include such contracts, ibe 
effect of extending the time for delivery was to make it of the ^ 

the contract, that delivery should be taken not later than the 12th 
her. The case of SooUan Chund v. Schiller (1) does not apply. The 
contract there was not for the sale of ascertained goods, nor was time of 
the essence of the contract. The case of Shoski Mohun Pal Choxodry v. 
Nobokrishto Poddar (2) merely asserts the propositions laid down by the 

Contract Act. 

Mr. Agnew in reply. 

The following judgments were delivered ; — 


1880 

JULY V13, 

Small 

Cause 

Court 

Repek- 

ENCB. 

6 C. 64 = 
6C.L.R. 582. 


JUDGMENTS. 

Garth. C.J. — I think that, under the circumstances, the defendants 
were justified in refusing delivery of the goods. It has been contended, 
that as the goods were ascertained, and the time for their delivery and for 
paymeab of the price had bean posboonod, bho oroporty in t^hem had passed 
to'the plaintiff, (see s. 78 of the Contract Act) ; and that, consequently, 
the defendants’ only remedy was to resell them after notice to the buyer 
under s. 107 of the same Act. Now. that section is headed Re-sale,” 
and it provides under what circumstances the vendor of ascertained goods 
hasaricht to resell them. But that is not the vendor’s only remedy ; 
and I can see no reason why s. 55. which provides for the rescission of 
contracts in certain events, should not apply to the present case. 

We are bound. I think, to determine questions of this kind, so far as 
we can, by reference to the Contract Act, and not to English law , and 
88. 51 to 58 appear to contain general provisions, which are applicable to all 
cases of recipi'ocal promises. 

In this case, whether the property in the goods bad passed or not, 
the parties had. undoubtedly, reciprocally promised,— the plaintiff to pay 
the price, and the defendants to deliver the goods, on a given day ; and it 
is found by the Court below, that time was of the essence of the contract. 
Id such a case s. 55 [69] provides, that if the buyer is not ready and 
willing to pay the price at the time agreed upon, the seller has a right to 
rescind the contract, and to refuse to deliver the goods ; and I consider 
that, upon the rescission, the property in the poods sold revested in tho 
seller. It has been contended that tbe surplus money paid to tbe defend- 
ants on the occasion of tho delivery of the first twenty chests, was a part- 
payment of the price of the remaining thirty chests, which prevented the 
application of s. 55. But it has boon found as a fact by the lower Court, 
that the delivery of the twenty chests was nob ” a delivery of part of the 
goods in progress of delivery of the whole.” And \vhetber this was so or 
not, I do not see why s. 55 should not apply ; tho plaintiff having the 
right, of course upon the rescission of the contract, to receive back the 
small balance due bo him irotn tho defendants. I think, therefore, that 
the judgrnenb of the Court below should bo confirmed, and that tiic plaintiff 
should pay the costs of this reference. 

PoNTiFEX.J. — I tliink that, under tho circumstances stated, the 
defenilanta had a riglit to rescind and refuse delivery. The facts of furtiier 
time having been given, and tho plaintiff having agreed to pay godown rent 


(1) i C. 252. 


(2) 4 C. 801. 


45 



6 Gal. 70 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1880 
JULY 23. 


Small 

Cause 

Court 

Refer- 

ence. 

6 C. 

6 C.L.R. 582 


for such further time, show, in my opinion, that time was of the essence 
of the amended contract, and bring the case within s. 55 of the Contract Act. 
But it is arguen, that s. 55 applies only to contracts when the property in 
the goods sold do6.s not pass to the buyer; that here the goods were ascer* 
tained, and by the proper construction of the contract the property in them 
passed to the plaintiH, and that s. 107 declares the remedy of the vendor 
under such circumstances. 

No doubt, s. 107 declares one remedy, but it is only a partial remedy, 
for the purchaser might be insolvent and the market depressed, in which 
case it would be small satisfaction for the vendor to resell. Besides, s. 55 
contains in itself words “ or so much of it as has not been performed,” 
which, in my oninion, show, that it was intended to apply to cases where 
the property in the goods passed by the contract, as much as to contracts 
where the property did not pass. And s. 39 contains similar words. 

If there bad been any machinery for the purpose in the Small [70] 
Cause Court procedure, the defendants ought to have paid the small 
balance in their hands into Court. As there was no such machinery, and 
as the sum is insigniJicant in amount, I think that it ought to be dis- 
regarded, though of course the defendants are liable to repay it to the 
plaintiff. 

Attorney for the plaintiff: Mr. Hart. 

Attorneys for the defendants : Messrs. Sanderson <£• Co. 
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INSOLVENCY JURISDICTION. 
lief ore Mr. Justice Wilson. 


In the matter of the petition of D. Cowie and .\notiier. 

[l-lth Juno, 18S0.] 

Insolvent Act (11 a\id 12 I’icL, c, 2U. s. b\— Breach of Tni&t— Mixing Trw^t-Funds toith 
Moneif of Trustees — Cowimissioa oji Trust-Moneus— Expectation of paying Debts— 
Defvrriiuj Personal Discharge, 

The words io s. 51 of the Inj?olvont Act relating to debts contracted— “ without 
barfing any reasonable or probable expectation at the time when contracted of 
paying them —are pointed, not at the case of a man who incurs a debt know* 
ing that bo cannot pay his debts gouerally, but at that of a man wbo incurs a 
debt knowing that bo cannot repay that debt. The words in the same section— 

if it sh ill Hppe:4r thittbe insolvent's whole debts so greatly oxcctidcd bis means 
of providing fur the payment thereof during the time when the same were in 
course of being contracted, reference being bad tohia actual and expected property 
as TO show gross misconduct in contracting thosamo/* — apply not to this or that 
debt, or class of debts, but to all the debts contracted for some years past ; and 
under the circumstHnccs of the 0*450 aSord ground not (or excepting any specified 
debt under s. 51, but for deferring the discharge under e. 47. 

Tt is a grave breach of duty in trustees, or administrators taking out letters of 
admiiustr4tioo. to estates in this country under powers-of-attornoy from execu- 
tors or noxt-of-kin abrovl. to mix the incomes raised by them from trust-proper- 
ties, or the funds of the estate, in one common fund with their own moneys, and 
such a cour^o of dealing may expose the trustees or administrators to criminal as 
well as civil liabilities. 

The insolvents carried on business as bankers and commission agents, receiving 
the money of thoir constituents, on deposit, for investment or for remittance, 
charging a commission on each transaction, and allowing [71j 4 percent, interest 
on deposits. An opposing creditor, one of their coiistitaonts. sent them in April 
I8B0 a letter instruciiiig them to iavc.st Rs. 40,000 in Municipal debentures. The 
insolvents failed in November, and it was found on the ovidonce that tbey'could 
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June 14« 


not have prooared the desired quantity of munioipal debentures without paying 
more than the market-price for them. They purchased Rb. 18*000 worth of such 
debentureSi and were debtors to the opposing creditor for the balance. 
that the money was in their hands as bankers and not as agents ; and this 
being so, they were not hound to keep the Rs. 40,000 separate from their own 
funds, nor even after the letter received in April to set it apart for investment. 

This was an Application by two of the members of an insolvent 6rm Jurisdic- 


iNSOIi- 

VENCY 


for their personal discharge. 

The facts of this case fully appear from the judgment. 

M.r. Phillips and Mr. Stokoc, for the insolvents. 

Mr. Bonnerjee, for an opposing creditor. 

Wilson, J. — The insolvents in this case, Messrs. David Cowie and 
John Cowie, with Bazett Colvin, were the partners in the firm of Colvin, 
Cowie, and Co. This case was heard on the 8th, 9th, and lOoh instants ; 
and the question for decision is, whether the insolvents are entitled to their 
personal discharge. 

The firm is one of old standing. From the year 1869, the partners 
have been the three gentlemen I have named. 

Down to the year 1874, the firm carried on business as merchants, 
business in goods on commission, and business as bankers and agents. 

Between 1871 and 187-1 they sustained heavy losses, in consequence 
of unsuccessful consignment of goods to Burope. At this time, Mr. David 
Cowie, the senior partner, was in Burope. In August 1874, he returned to 
Calcutta. The losses sustained during the period I have mentioned are 
stated by Mr. David Cowie to have amounted to Rs. 5,00.000. This 
amount afterwards resolved itself into throe heads: — fi) a sum of about 
Rs. 2,00,000, which sum, in the annual balance sheets prepared by tlio 
partners for their own use, is entered to the debit of their shipping account 
simply “lost;” (ii) a debt, fluctuating somewhat, but always over 
Rs. 1,00,000, to Messrs. Crawford. Colvin <t Co., a London firm, with 
whom the insolvents had business connec-C723tions ; (iii) alavgo sum, the 
exact amount of which was not stated which Mr. D. Cowie said was 
properly a debt to the same firm, hut which the latter remitted. 

It was the practice of the firm to make up their accounts to tlio 30th 
April of each year, but naturally the actual adjustment took place later. 
The hooks for the year ending .‘iObh April, 1875 were madeupon the 19bh 
October 1875. The result of the balance sheet then struck (l)oing the 
balance of assetsandliahilities up to the SOth-Aoril 1875) was as follows; — 
Liabilities. Rs. 13,58,910 aw against the assets, showed a deficit of rather 
over Rs. 2,00,000. The balance sheet to April 187G showed a deficit of 
Rs. 2.71,240 ; that to April 1877, Hs. 2.7G.2G7 ; that bo .■\pril 1878, 
Rs. 3,21,236 ; that bo April 1879, Hs. 4,37,185. It is right to add that 
the large increase in this year is duo, not to any real cliaugo in the state 
of affairs, hut to the fact that debts hitherto treated as hopeful wore now 
written off’ as bad. Stating the matter in another way. the firm could, iu 
April 1875, have paid twelve or thirteen annas in the rupee, .\fter a 
steady decline, the assets now have about half that proportion to the 
liabilities. 

The profits of the year ending April 1875 wore Rs. IG.OjO ; tliose to 
April 1876, Rs. 52,100; those to April 1877. Rs. 35,025, after writing off 
in this last year Rs. 722 of bad debts of earlier years. 

From the year 1874, the firm almost entirely abandoned their business 
as merchants, and from about the middle of 1877 a further change took 
place. Their business as merchants came entirely to an end, and their 
dealings in goods on commission also ceased, and has never been resumed. 


TION. 


6 C. 70 = 

7 C.L.R. 19, 


47 



1860 
June 14. 

Insol- 

vency 

Jurisdic- 

tion. 

6 C. 70 = 

7 C L.R. 19. 


6 Cal. 73 INDIAN DECISIONS, NEW SERIES [YoU 

There remained nothing but the banking and agency business. That 
business consisted almost entirely in dealing with the money of their con- 
stituents. The only other element shown to have existed in the businessr 
was that of shipping agents — the oonsignment of ships to the insolvents — 
for which they were remunerated by a small percentage on the freight 
receivable here. The extent of this latter business Mr. David Cowie was 
not able to state, because the accounts of it were not kept separate from 
the general agencv business. But having regard to the total profits from 
[73] year to year, its results can hardly have been very important 
financially. About the same time occurred the circumstances which I 
notice, because they are favorable to the insolvents. Mr. John Cowie had, 
in the course of fifteen or sixteen years, overdrawn somewhat largely as 
between bim<:elf and the firm. In the year 1876, he borrowed from a 
relative Ks. 30,000, which be paid into the firm in reduction of bis over- 
draft. Mr. David Cowie, in the same year, paid Rs. 29,235, the proceeds 
of a legacy which he received ; and Mr. Colvin, in May 1877, Rs. 20,000, 
which he borrowed from a relative. 

It is well at this point to consider the exact nature of the business 
henceforth carried on by the insolvents, and the financial condition of the 
firm at that time. — that is, to the middle of 1877. The business was that 
of bankers and agents. They received the money of their constituents on 
deposit, for investment, or for remittance, charging a commission on each 
transaction, and allowing 4 per cent, interest on depo-sits. 

The condition of the business was this. The firm were worth 2^ 
lacs less than notlnng. There was a steady drain upon the business in 
the form of interest at >5 per cent, upon the old debt to Crawford, Colvin 
& Co., which never stood lower than Rs. 1,00,000. This deficit had gone 
on increasing since 1874. The partners had brought into the business 
everything tliat tbev could raise for the purpose, and every kind of busi- 
ness other than the banking and agency business had come to an end. 
The business was continued with the results shown in the yearly balance 
sheets, to which I have already referred. On the 20fch October 1879, the 
firm closed their place of business for the Pujnh holidays, which lasted to 
the 31st October, inclusive. During the Pujahs, orders for I'emittanoe and 
investments had accumulated to the amount of Rs. 1,20,000, which they 
wore unable to fulfil. They re-opened their promises on the 1st November. 
In the course of the same day. they stopped payment, and forthwith 
presented their petition to this Court. 

It is necessary now to refer to the sections of the Act applicable to 
the case. Section 47 empowers the Court, amongst other things, to grant 
an insolvent his personal discharge, or to dismiss his petition, or to 
adjourn the hearing until a future day, the [74] elfeet of such adjourn- 
ment being, of course, to postpone the discharge. Section 51 gives power 
to except particular debts from the order of discharge, for a limited 
period, upon certain specified grounds. This section is important, first, 
because it was contended on behalf of the opposing creditor, that certain 
debts iu this case ought to be. under this section, excepted from the 
discharge, if granted. It is important, secondly, because the Legislature, 
liaving stated the considerations which are to load the Court to suspend 
the discliargb as to particular debts, it follows. I think, that similar con- 
siderations, when applicable to debts generally, are good grounds for 
deferring a discharge under s. 47. 

(His Lordship read s. 51, and continued.) 
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Now, there was some suggestion on the part ol the opposing creditor 1880 
of debts contracted fraudulently. For this charge I see no ground what- Jim» 14. 
ever. It was contended that debts bad been contracted by means of , 
breaches of trust, and this on several different grounds. The opposing 
creditor alleges first, that his own debt was of this class. The facts, so VENCY 
far as it is necessary to state them, are as follows ; The insolvents acted JuRlSDlC- 
as agents in this country for the opposing creditor. Mr. Soars, in various i-ion. 

matters ; and from time to time realized money and made payments on his ^ 

behalf On the 19th April, Mr. Sears wrote a letter to the insolvents. 6 0.70- 
which tbev received early in May, instructing them to invest Rs. 40,000 ^ C.L,R. 19. 

in Municipal Debentures of a specified series, and to place them in the 

Oriental Bank. By a letter of the l2ch June, received early in July, he 
varied his order so as to include certain other series of the like debentures. 

By a letter of the 23th July, he further enlarged his order so as to apply 
to Municipal Debentures of any series. On the 9th October, he again wrote, 
authorizing investment in Government Paper. But this letter was only 
received on the 1st November, the day the insolvents stopped payment. 

The insolvents bought debentures to the extent of Rs. 18.000. Mr. Sears is 

a creditor for the balance of his money. 

It was argued that there was here breach of trust on several grounds. 

First, it was said Mr. Sears’s money was. from the first, in the hands of 
the insolvents not as bankers. [75] but as mere agents; and that they 
were wrong in mixing that money with their general funds. I do not 
agree with this view. In the ordinary course of their business, the insol- 
vents stood in the relation of bankers to their constituents, and were nob 
bound to keep their money separate. The fact that they obtained 4 per 
cent, interest on deposit is conclusive as to this, and I see nothing to bake 
Mr Sevrs’s case out of the ordinary rule. Secondly, it was argued that, 
on receipt of the letter of the 19th April, ordering the investment, the in- 
solvents were bound to separate the Rs. 40,000 from their general funds, 

and keep the sum apart until they could find the desired securities. 1 do 

not think a hanker, in such circumstances, is under any such obli- 
gation. Thirdly, a much more serious charge was made. The reason 
throughout given by the insolvents for not having carried out Mr. Sears’s 
order was, that, though they did their best, they could not procure Munici- 
pal Debentures to so large an extent in the market. On behalf of Mr. Sears 
I was asked bo find that this was a false excuse, and tliab the real reason 
was, that the insolvents could nob. or would not. pay the money. ^Ir. David 
Cowie was examined upon this matter, and I am cjuite satisfied that tho 
explanation given hy him at the time, and now, was tho true one. Ho is, 

I think, strongly confirmed hy the two witnesses called for the opposing cre- 
ditor. who both said that the debentures could nob have ’oeen procured in 
tho desired (juantiby. at any rate without paying more than tho maikob 
price for them ; and in the absence of special rules, T do not think the 
insolvents would have been justified in paying more than tho market 
price. The charge of breach of trust in respect of Mr. Sears, therefore, in 
my judgment fails. 

The next case in wliich breach of trust was alleged, was that of a 
Mrs. Mackertich. The insolvents were trustees of the settlement. As such, 
they received interest for her shortly before their stoppage, and remitted 
the amount to her in England by a draft upon Crawford, Colvin A Co. 

They at the same time remitted to that firm securities sufficient to cover 
the draft, but they omitted duly to appropriate the securities to meet tho 
draft. Crawford, Colvin & Co. dishonored the draft, and applied the 
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securities in reduction of their own claim. Now, the iDsoi-[76]ven(iS' 
ought, CO doubt, as trustees, to have taken care to appropriate their 
remittances: but their omission to do so was cot. I think, at all 
the kiud of breach of trust pointed to in s. 51, and Mrs. Mackertich 
does not oppose. 

The next charge of breach of trust is somewhat more general. In 
the list of creditors in the insolvents' schedule, several debts appear as 
trusts. It was explained that, in some of the cases, called trusts, there 
was really no trust at all. In other cases, the insolvents were not 
trustees, but only agents for the trustees. There remain some cases 
of trust proper. In these cases, it is evident from the sums appear- 
ing in the schedule, that trust business has been mixed with the general 
funds of the firm. 1 beard with great surnrise, and regret from Mr. David 
Cowie, that, from the beginning of the century, it has been the practice 
of his firm, and of the firms which preceded it in business, to mix the 
incomes raised by them from trust-properties in one common fund with 
their own moneys. This is a grave breach of duty in trustees, and might, - 
in some circumstances, expose them to very serious consequences, criminal 
as well as civil. In the present case, the aggregate amount of trust-money 
in the schedule is very small ; in some cases, at least, the course taken 
seems to have had the sanction of the cestui qus trust. There is no 
ground for suspecting any intention to defraud, aud noue of these creditors 
oppose. I do not think, therefore, the matter is one on which I am 
bound to act under s. 51. 

It further aupears that the insolveuts have been in the habit of 
taking out letters of administration to estates in this country under 
powers-of-attorney from executors and next-of-kin in Europe. Again, I 
must say I board with surprise aud regret, that (when and so long as the 
moneys of such estates have beeu iu their hands) it has been their practice 
to mix thorn with their own funds. This is a serious breach of the 
plainest duty of an administrator, executor or an administrator, who 

risks tiie funds of an estate by mixing them with his own, and employs 
those for his own purposes, even temporarily, is in great danger of 
criminal as well as civil liability. It has not, however, been shown, that 
any of tlie present debts of the insolvents are allooted by this 
consideration. 

[77] Another irregularity also appeared in the course of the same 
examination. The insolvents have l)een in the habit of charging commission 
upon estates so administered by them. This is expressly urohibited by 
s. 5G of .\cb II of 1874 ; ami 1 can hardly hope that the insolvents were 
unaware tliat they were acting illegally. But this does not affect the 
question of discharge. 

I have now consitlered all the charges of breach of trust. I have 
come to tlio conclusion that none calling for any action on tiio part of the 
Court under s. 51 has been established. 

It was next contended for the opposing creditor, that recent debts 
at any rate had been contracted '* without having any rcnsonahle or prob- 
able expectation at tbe time when contracted of paying the same.”' 
I do not tliink those words apply. They are pointed, not at the case of 
a man who incurs a debt knowing that he cannot pay his debts generally, 
but at that of a man who incurs a debt knowing that he cannot repay 
that del>t. Now. the expectation of the insolvents, no doubt, was, that, 
as long as they could keep the business going, they would be able each 
day to meet the claims of the day. It caunot. therefore, 1 think, be 
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said of any individual debt that it was incurred without expectation of 
repaying it. „ 

There remain to be considered the words extra of the section — If it 
shall appear that the insolvent’s whole debts so greatly exceeded his means 
of providing for the payment thereof during the time when the same were 
in course of being contracted, reference being had to his actual and 
expected property, as to show gross misconduct in contracting the same.” 
As to these words, if they apply to the case at all, they anply not to this 
or that debt or class of debts, but to all the debts contracted for some 
vears oast: and, under the circumstances of the case, afford ground, not 
for excepting any specified debt under s. 51, bat for deferring the discharge 
under s. 47. 

I have, therefore, bo consider whether the conduct of the insolvents, 
in carrying on business as they have done, falls within the censure of the 
words I have just read. With great regret, I am forced to the conclusion 
that at least from the middle of 1877 it does. If I were compelled to say 
whether from an [78] earlier period. I am afraid I should have had to 
answer in tlie alfirmabive. But, at any rate, in the middle of 1877, these 
gentlemen knew that they were deeply insolvent; that they had been so 
for some tlicee years: and that in that time the deficits had increased, 
not diminished. The business was suhjecr boa steady drain in the form 
of interest upon the old debt to Crawford, Colvin, A' Co. Thera was 
then no outside business of any kind carried on by them from which 
any assistance could be derived They are nob shown to have had 
any property apirt from the busine.ss. or any expectation of anv in the 
future. Thu business was carried on entirely with other poonle's money 
entrusted to them in full confidence of their solvency. It involved, as 
long as it was carried on, their constantly opening new accounts vvith fresh 
constituents, as well as their constantly receiving fresh deposits from old 
constituents. They made genuine efforts to keep tlie business alive ; for 
in the years 1876 and 1877. they brought some fresli capital into the 
business, not enough, however, seriously bo affect its cotuiition. But in 
what hone diil they do so ? The question was put to Mr. D.ivid Cowie, 
and he answered it with the candour and straightforwarduf-ss that marked 
the wliole of riis examination. Theie was no plan for recovering the lost 
ground, no exoeebation of relief from any assignable source, but a vague 
liopo that times might improve, business might become more active, and 
something might ojscur to save them. They continued to carry on business 
for more th in two vears and longer, until they found themselves unable to 
meet the orilors for investment and remittance actually in hand. lam 
constrained to say tiiab I can see no excuse for their doing so ; and I think 
justice anil the ituerests of commercial morality require that the Court 
should pliinly condemn trading of tliis character. 1 cannot, tliereforo, 
now grant these gentlomen their discharge, and I ailjourn the hearing of 
this petition for a voar till tlie Court-day in next Juno. 

But though I think those gantlotnon ought nob at present to obtain 
their personal discharge, 1 do not think their creditors could gain anything 
by their being in the meantime liable to be porsoniilly harassed. Aod upon 
this point 1 think T am at liberty to note the fact that there is only one 
opposing creditor. [79] The interim protection already granted will, in the 
meantime, be continued. 

Di'icharqe pofitponed. 

•Attorneys for the insolvents : Messr.s. Roberta, Mor^inn jC Co 

Attorneys for the opposing creditor ; Messrs. CarriUhera and Jemiings. 
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ORIGINAL CIVIL. 

Before Mr. Justice Wilson. 


Ramlall Agarwallah V. Moonia Bibbe and othbbs 

[12th July, 1880.] 

Practiee—AUorney and Client — Applieaticn to restrain Attorney changing sides. 

An att >rney who has acted for a party to a suit, and has discha»Rid himself, 
cannot afterwards act for the opposite party; and the Court will rtstrain him 
from do ng so on an application made for that purpose. 

Earl CholmondeUy v. Lord Cfmfon (1), followed. 
tR.. 2 P.R. 1904 {Cr.) = 45 P.L.R. 1904 ; 12 C.P.L.R. 35.] 

This waa an applicatioQ made on behalf of the defendants (on notice 
to Messrs. Wheeler and Sowton and to the plaintiff) for an order res- 
training the nlaintiff from engaging or appointing Messrs. Wheeler and 
Sowton, or either of them, as his attorneys, and also for an order res- 
training Messrs. Wheeler and Sowton or either of them from acting 
as attorney or attorneys on behalf of the plaintiff, and from communicating 
to the plaintiff or his agents any information in the matter in dispute 
in the suit, which had come to the knowledge of Mr. Wheeler whilst he 
was a partner in the firm of Pittar and Wheeler. 

The facts of the case, as disclosed by the affidavits on either side, 
were as follows : — 

In 187:Uh6 suit of Pertub Chunder Khandelwal v. Kailowall Rett and 
others was instituted for the administration of the estate of one Sew 
Churn Dutt, deceased ; and a decree obtained on the 22nd November 
1870, ordering accounts to be tiled and taken : and on the 20th March 
1878 the Court ordered the inves-fSOjbigation of accounts to be referred 
to the assistant clerk of the Court. In such suit the defendants were 
representel by Mr. Pittar as their attorney. In 1877 Mr. Wheeh r joined 
Mr. Pittar in business, the firm being known as " Pittar and Wheeler ” 
(Mr. Pittar’s name was. however, alone on the record as the defendants' 
attorney). The defendants alleged that from 1877 the entire manage- 
ment of the suit was undertaken by Mr. Wheeler up to December 1879, 
when the firm of Pittar and Wheeler was dissolved. Mr. Wheeler, 
however, in his affidavit, whilst admitting that he had regularly attended 
before the assistant clerk of the Court at the investigation of the accounts 
under the order of the 2nd March 1878. denied that he had received any 
further instructions from the defendants or his partner other than that be 
was to uphold the ancouots as filed ; and further denied, that his acting 
as attorney for the plaintiff would prejudice tlie case of tlio defendants, 
as ho had received no information from the defendants, which, if disclosed, 
could affect their case in any way. On the 5bh June 1880, the plaintiff 
assigned over lus interest in the decree to one Ramlall Agarwallah, and 
the latter obtained an order substituting his name for chat of the 
original plaintiff on the record, and appointed Messrs. Wlieeler and 
Sosvton as Ins attorneys. Several letters passed between Mr. Pittar and 
Messrs. Wheeler and Sowton, regarding the latter firm’s acting as attor- 
neys for the plaintiff, after Mr. Wheeler bad, whilst in the firm of Pittar 
and Wheeler, acted for the defendants ; b»it as no change in the plaintiff’s 


(1) 19 VoB. 2Gl. 
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attorney took place, tbe defendants noade the present application to the 
Court to rnatraiu him from so acting. 

Mr. Hill (with him Mr. Trevelyan) for the applicants. The case of 
Earl Chohnondeley v. Lord Clinton (l) is here applicable. It was there 
decided tiiac an attorney cannot give up his client and act for the opposite 
party, tlieonly distinction between that case and the present being that 
Montriou had formerly been an articled clerk in the firm of tlie defendants’ 
attorney, and had then, and subsequently, when a partner in the firm, 
obtained information regarding defendants' case, which, it was said, would 
be prejudicial to the defendants, if he were not restrained from [81] 
acting as attorney to the olaintiff (Montriou having subsequently set up in 
business for himself) ; whereas in the present ease Wheeler liad been a 
partner in the firm of defendants’ attorney, and had subsequently set up 
business in a new firm. The question is. — can Wheeler, after discharg- 
ing himself from tbe relation of attorney for tbe defendants, become 
attorney for the plaintiff. He is not in the position of an attorney 
discharged by a client, and tlierefore, according to the case of Enrl 
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Cholmondc.lcy v. Lord Clinton (1). cannot become the attorney of the 
plaintiff. With regard to Sowton, the rule, that instruction to one 
partner implies instruction to tbe other, should be applied. The doctrine 
of consbructive notice should apply. 

Mr Phillips on behalf of Wiieelor. — No knowledge of inforniatiou on 
tlie part, ol mv client likely to bj injurious to the defendants is disclosed 
by tlie f u-r.s set out in the aflidavir,. No general rule lias boon laid down 
in the of Earl Chohnondeley v. Lord Clinton (1). The real point is, 
whebiier the discharge is optional or comoulsory — Upon wliat principle 
does the question stand (WlLSON, J.-— I)oes nob the matter rest upon 
the broa I principle that an aitornov cannot change sides '?] Tne distinc- 
tion between tiiis case and that of J'Jnrl Chohnondeley and Lord Clinton (l) 
is that, in the latter there were facts regarding the tide of Clinton, which 
had been rlisclosed bo Montriou. Brichenov. Thorp (2) lays down, that a 
clerk to an attorney commencing iiusiness for himself is not to he res- 
trained from acting as attorney for parties against wiioin his master was 
employed, upon general allegations of his having, in his former service, 
acquired information likely bo be prejudicial to tlie clients of his master. 
The all«gaMons here in the defendants’ affidavits are very general. 
[Wilson. J. — In that case tlio man was a clerk and not a partner.) The 
defendants iiave not sought to retain Wheeler ; they are content with 
Pitbar. Tnis throws the onus on tliem to show the injury that will accrue. 
Wheeler's name is not oven on the record as attorney for the defendants. 

Mr. R. Allen on behalf of Sowton. — There are no allegations in the 
aHidavirs against my client, except tliab he is in partnership [82] with 
Wheeler, [WILSON, J. — .\ssuming it is wrong for one partner to act, how 
can it he rigijt for the firm to do so'/J I am aware that the case of Davies 
V. Clouyli 31 goes that length, anil I shall, therefore, argue the case gene- 
rally. Tne Court will not in general restrain an attorney from acting for 
the opnosir.o side, unless the change was procured by his own act ; and 
some confiilential communication has been made to him by his former 
client : (1) Archibald on Practice. U4. Johnson v. Marriott (4) lays down, 
that the atUdavits must disclose that the person whom it is sought to 
restrain is possessed of information likely to bo prejudicial to the other 


(1) 19 Vcs. 261. 
(3j 8 Sim. 202. 


(4) 2 Or. and M. 183. 
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1880 side. The true rule seems to be, that where an attorney voluntarily dis* 
July 12. charges himself, and has knowledge of facts injurious to his old client, be 
cannot then act for the other side. This has not been shown in the present 
Original case. 
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Mr. Bonnerjee for the plaintiff. — I object to the order being made, 
and am willing that Wheeler should act for me; no grounds have been 
made out for restraining him from acting. The suit is an administration 
suit, and has merely come before the assistant clerk on the question of 
accounts, and Wheeler can have obtained no information during the 
investigation of accounts which is injurious to the defendants. Tne case 
of Eirl Cliolinondcley v. Lord Clinton (1) has been cut down by Bricheno 
V. Thorp (2) and B^.er v. Ward (3). Robinson v. Midlett (4) shows, that 
the case of E irl Oholmondeley amounts to this, — that it must be shown 
that the person to be restrained is in possession of information injurious 
to the other side. Wheeler was not retained for the defendants, his name 
is not on the record ; if the defendants had wish6<l to change attorneys, 
would it have been necessary to have served notice on Wheeler? 

Mr. Hill in reply. — Wheeler, on entering into partnership with Pittar, 
took upon himself all duties to clients which Pittar had previously under- 
taken. The clients not objecting to Wheeler’s taking up the case after he 
became a partner, Wheeler must he taken to be engaged by the client for 
the purposes of this suit. 


JUDGMENT. 

[83] The judgment was delivered by 

Wilson, J, — [ coosidar ib uonecessaty to go iabo the bnl> upoo 

the broad urinciplH of law, laid down in the case of Earl Chohnondeley v. 
Lord Clinton (l), that an attorney having discl^arged his client can- 
not cliange sides, I will not enter into or decide the neotion on the facts 
as stated in the aflidavits. I feel myself bound to follow the ruling laid 
down in the case cited. I thought ib would be for the benefit of the pro- 
fession, that attorneys should know clearly what cases they were entitled 
to take up. Mr. Wheeler havmg admitted that ho took an active part in 
the coDiluct of the defendants' caso, I consider that the defendaots are 
entitled to the order asked for; hut in granting the application t wish it 
to he understood, that I have non entered into a discussion of tlio facts of 
the present case, and have refrained from any consideration of the ques- 
tion as to which of the parties to the application would be most preju- 
diced by my order. I would, therefore, simptv decide the matter upon the 
point of law laid down in the case cited by Mr. Hill. 

Ap]>lication granted. 

Attorney for the plaintiH : Messrs. Wheeler and Sotvlon. 

Attorney for the defendants : Mr. Filtar. 


(l) VJ Vfts. 261. (2j 1 Jacob 300. (3) Id.. 77. f4) 4 Price 883. 
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In re petitio:^ op quieos 
6 C. C.L.R. 463 = 3 Shome L.R. Crl. R. 35. 

APPELLATE CRIMINAL. 

Before Mr. Justice Jackson and Mr. Justice Tottenham. 


In the matter of the Petition op Quiros and another. 

The Empress v. Allen and others, [loth Jane. 1880. J 

Privilege— Waiver -Burofean British Subject— Criminal Procedure Code [Act X o/6 C.L.R. 463 
1872). ss. 72 and =3 Shome 

Section 84 of the Criminal Procadura Code must bo construed strictly with L.R. Crl. 
8.72, and before a European British subject can be considered to have [84J waived R. 3S. 
the privilege conferred upon him by s. 72. it must appear that bis rights under 
that section have been distinctly made known to him, and that he must have 
been enabled to exercise bis choice and judgment whether he would or would not 
claim those rights. 

The provisions of s. 72 of the Code of Criminal Procedure relating to the kind 
of Court which shall have jurisdiction and shall not have jurisliction to enquire 
into a complaint or try a charge against a European British subject, constitute 
a privilege,— that is to say, they are not so much words caking away jurisdiction 
entirely, as words which confer on tho British subject a right to be tried by a 
certain class of lilagistratcs and by no others, which right tho Code enables him 
to give up. 

No person can by waiver or oooscot enable a Magistrate or a Judge to try a 
case which he is disqualified to try by some circumstance not personal to the 
accused. 

The Queen v. Bholanalh Sen (1). distinguished. 

The waiver of privilege spoken of in s. 84 mu.st be an absolute giving up of all 
the rights with rofureuce to chap, vii of the Code of Criminal Procedure, which 
a European British subject has ; and the vvords ‘ dealt with as such before tho 
Magistrate' mean everything contained in tho chapter,— that is to say, tbo 
tribunal having cognimnce of tho case, the procedure, and also tho punishment 
to which the accused would be liable. 

IP. 37C.467 16181= 14 C.W.N. 1115 = 11 Cr L.J. 453 (457) = 7 Ind. Cas. 359 (3G4) ; 

Cons.. 12 B. 561 (563) ; 11 Ind. Cas 620 = 7 N.L.R. 93= 12 Cr.L.J. 436: K., 7 Cr. 

L.J. 274 = 4 P.W.R. l‘J03tCr.) = l P.R. 1903 (Cr.)=l36 P L R. 1909.] 

The facts of this case were as follows f^uiros and Maunders and 

several otliers, all European British subjects, were, on the 18tb May, 1H80, 
charged with rioting and violence before an .Assistant ^lagistrate vested 
with the powers of a Magistrate of the second class only. The .-Assistant 
Magistrate was aware that, as European British subjects, the iisrsons 
charged before him were, under s. 7*2, triable only by a Magistrate of the 
first class, who was also a Justice of tlie Peace, and not by him ; and, 
accordingly, before putting them on trial, asked each of them wliether be 
had any objection to be tried before him, a Magistrate of the second class. 

It did not, however, appear that he informed thom that, under s. 72, ho 
had no jurisdiction to try the case, and that they wore triable only by a 
Magistrate of a higher grade. Each of the accused said that he had no 
objection to the Assistant Magistrate hearing the case, and the trial, 
accordingly, proceeded, and terminated in the conviction of all the accused. 

Quiros aud Maunders received sentences of two and one month s rigorous 
imprisonment respectively, and the others wore fined. 

• Criminal Mitiou, No. llO of 1980, against the order of Charles P. Caspocz, Eeq., 

Assistant Magistrate of Raneegungc, dated the ISth May, 1880. 

(1) 2 C. 23. 
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[85] Quiros and Mauoders then applied to the High Court to quash 
the entire proceedings, on the ground that, under s. 72, the Assistant 
Magistrate, having only second class powers, bad no jurisdiction to cry 
European British subjects. 

Mr. Piffard appeared for the petitioners. 

No one appeared for the Crown. 

Mr. Piffard . — The provisions of s. 72 point out clearly the ofBcers 
who are to have jurisdiction over European British subjects. The 
Magistrate in this case had no jurisdiction. [Jackson, J. — Your clients 
have waived their privilege : they cannot now say that the Magistrate had 
no jurisdiction.] Section 72 does not confer a privilege which can be 
waived so as to give jurisdiction. Consent cannot give jurisdiction — Foy’s 
case (l). [Jackson, J. — That case was decided before the Criminal Proce- 
dure Code was passed. Does not s. 84 afford a complete answer to 
your present contention?] X submit not. The principle that consent 
cannot give jurisdiction is one that has governed the Courts for year's. 
The Legislature has not abolished the principle ; it has merely said, that if 
the claim is not made, the person charged “shall be held to have waived his 
privilege as such British subject.” It has not defined the consequence of 
such waiver, nor said that waiver shall create jurisdiction, and if it had 
intended to do so, apt words would have been used. [JACKSON, J. — If the 
words waived his privilege’ do not mean that the Court in which he might 
have pleaded his privilege shall have power to try him, what do they mean?] 
Under ordinary circumstances, if a Magistrate tries a person without juris- 
diction and sentences and imprisons him, he may be liable to a suit for dama- 
ges for false imprisonment, and the object of the Legislature was to protect 
a Magistrate from such consequences — The Queen v. Bholanath Sen (2). If 
consent can validate a conviction, it must also validate an acquittal. 
Suppose the case of a man waiving his right to ho tried by a higher tribunal 
in order to he tried before a friend, and he is acquitted, or convicted 
and slightly [86] punished, could ho plead such acquittal or conviction in 
bar of further proceedings against him ? 


JUDGMENT. 

The judgment of the Court (.Taokson and Tottenham, JJ.) was 
delivereii by 

Jackson. J. — We are of opinion that the provisions of s. 72 of the Code 
of Criminal Procedure relating to the kind of Court which shall have 
jurisdiction and shall not have jurisdiction to enquire into a complaint, or 
try a charge against a European British subject, do in fact constitute a 
privilege, — that is to say, that they are not so much wonls taking away 
entirely jurisdiction, as words which confer on the British subject a 
right to 1)0 tried by a certain class of Magistrates, and by no others, 
which right the Code enables him to give up. It appears to us that 
that is the only view of the section which is compatible with a reasonable 
construction of s. 84. Wo have had cited to us a case with which 
we are of course familiar — the case of Foi/ (1), in which judgment 
was given by Sir L. Peel, and a more recent case before Mr. Justice 
Macpl)erson and Mr. Justice Morris — The Queen v. Bholanath Sen (2). 
The case of Foij it appears to me unnecessary to mention at present, 
because the state of the law and the state of the jurisdiction under which 
that case was decided was altogether different, and has in fact passed' 

<I) 1 Tay. & Boll 319. ( 2 ) 2 C. 23. 
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away. la regard to the judgment delivered by Macpherson, J., I entirely 
concur in it, and for this reason, that there is nothing in the Code of 
Criminal Procedure — and I apprehend there never could be any provision 
— which would enable an accused person to waive an objection to juris- 
diction which was not personal to himself, — that is to say, no person 
could by waiver or consent enable a Magistrate or a Judge to try a case 
which he is disqualified to try, by some circumstances not personal to the 
accused. That was the case in the matter before Mr. Justice Macpherson. 
There it %vas alleged that, of the three Magistrates who constituted 
the bench, one — the presiding Magistrate — was the virtual prosecutor, 
and another had himself a personal and pecuniary interest in the case, 
and therefore no consent of the prisoner [87] could get over these 
disqualifications. As to s. 84, the language is peculiar; it does not 
declare that a Kuropean British subject may waive bis privilege, hut 
it provides that if a European British subject does not claim to be 
dealt with as such before the Magistrate before whom he is tried or 
committed, he shall be held to have waived his privilege as such European 
British subject. Mr. Piflard suggested to us chat the meaning of the words 
‘ waive his privilege’ in that section is, that the accused, while retaining 
all bis riglits as to want of jurisdiction, which s. 72 confers, so that he 
could not be tried except by a particular Court or Magistrate, might yet 
deurive himself of tlie right to bring an action for damages. It appeirs to 
us, that that is not a reasonable construction. We do not think that the 
Legislature could have meant that a person might be tried or committed 
by a Magistrate whose act in so trying or committing him would be 
altogether invalid, so that such act could be immediately got rid of by 
application to tiro proper Court, but that the accused by waiver should 
protect the Magistrate so that no action would afterwards lie for damages. 
It appears to us that the waiver of the privilege spoken of must be au 
absolute giving up of all the rights with reference to this chapter of the 
Code of Criminal Procedure which a European British subject has : and 
the words 'dealt with before the Migistrate’ mean everything contained 
in this chapter. — that is to say. the tribunal having cognizance of the case, 
the proceilui'O, and also the punishment to which he would be liable. 

But then we are also of opinion that s. 84 must be construed strictly 
with 8. 72. and that we must lead them as if they %vere connected together 
by the word ' but,' — that is to say : “ No Magistrate shall have jurisdic- 
tion to enquire into a complaint or try a charge against a European 
" British subject unless he is a Magistrate of the first class, biU if a 
European British subject does uot claim to bo dealt with as such before 
' the Magistrate before whom ho is tried or committed, he shall be 
held to have waive'! his privilege. " And clearly we chink that, before 
a European British subject can bo considered bo have waived the 
privilege conferred upon him by s. 72. it must appear that bis rights 
Under the section have boon distinctly [88] made known to liim, 
and that he must have been enabled to exercise his choice and judgment 
whether he would or wouM not claim tlioso rights. Now, in the case 
before us, for anything that appears to the contrary, the question put to 
the accused may simply have lieen whether they bad any personal objec- 
tion to Mr. Casperz as Magistrate to try them. The answer naturally 
Would be, " We have no objection to be tried by Mr. Casperz. '' But if 
the question had been — “ You stand here as European British subjects, 
^ which I know you to be. and as such British subjects you have the right 
to claim that you should not be tried except by Magistrates of a certain 
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1880 "class to which class I do not belong. Do you claim that right or not?” 
June is. The answer might have been quite different, and it would be entirely for 

them to choose whether they would avail themselves of that privilege or 

Appel- not. It does not appear that any such question was pub bo them in the 
LATE present case, and therefore we think the proceedings before the Assistant 
Criminal, ^^^fiistrate were bad, and the conviction must be quashed. 

— Application has been made by Mr. Piffard that this judgment might 

6 C. 83°> apply to the case of two other prisoners who have been also convicted, 
« C.L.R. 463 bub xvho are not petitioners before us. We think that Mr. Casperis should 
*3 Shome be called upon to state whether in point of fact, the provisions of the 
L.R. Crl. Code of Criminal Procedure were made known to those two prisoners. 

Conoiction set aside. 


6 C. 88 

APPELLATE CKUriNAL. 

Before Mr. Justice Jackson and Mr. Justice Tottenham. 


In the matter of the petition of Surjanabain Dass 

AND OTHERS. 

The Empress on the Prosecution of D. R. Daly y. 

SUH.IANARAIN Dass AND OTHERS.* [l5bh June, 1880.] 

Order b^j Executive Officer ^Pewer of Judicial Cf^nris to the legality of such 

order » 

Where an executive officer makes an order or issues a notidcation under the 
prr>visiou8 of tbo Code of Criminal Procedure, \t is not within the province of 
judicial authority to question the propriety or legality of such order [89] or 
uocifif'iition until an attempt is made to enforce the exaction of a penalty ai^ainst 
a person committing a breach of such order or notification. It then b<^c'>mes the 
duty of the judici.al authority to consider whether the order is properly made or 
not. 

Mr. M. Ghosf^ ami Baboo Durga Mohnn Dass, for the petitioners. 

Mr. Kilby y for the Crown. 

The facts of this case sufficiently appear in the ju<lfiment of the Court 
(Jackson and Tottenham, JJ.) which was delivered by 

JUDGMENT. 

Jackson, .1. — We are altogether unable to approve of tiie decision of 
the Sessions Judge in this case, as it appears to us that he has missed the 
true points in the case, and has given prominence — and given, so to say, by 
his judgment a certain validity — to tliat which he ought to Pave discoun- 
tenanced. 

.\s wo understand the statements of the contending parties, the 
Maharaja of Tippera claimed a right to collect certain duties, of which the 
nature is not precisely stated, in respect of bamboos cut not only over land 
admittedly belonging to him. but over land of which the ownership appears 
to he in doubt, and of which at any rate the Collector of Sylhet appears 
to have made a grant to the ouposiog parties in these proceedings. Whe- 
ther upon application from the grantee or otherwise, the Deputy Commis- 
sioner, as Collector, anpears to have taken upon himself to is sue a 

• Criminal Motion. No. 87 o! 1880. against the order of Baboo Ishan Chunder 
PotroQovis. Extra Assistant GommissLonor of Sylhet, dated 2.8rd of December 1879. 
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prooIamatioD to all persons concerned, warning them that the collection 
■of duties or tolls on the part of the Maharaja was illegal. Notwithstanding 
the issue of that proclamation, the people of the Maharaja appear to have 
made a further demand of tolls which was resisted by the Collector's 
grantee, and thence a dispute arose ; and the result of that was. that 
certain persons were convicted in the Court of the Extra Assistant Com- 
missioner, and sentenced to rigorous imprisonment and tine. These persons 
appealed to the Sessions Judge and the Sessions Judge, in our opinion very 
strancely.says : — ‘‘So long as the order of the Deputy Commissioner stands, 
and [90] until it has been set aside, these applicants have no right to dis- 
obey the order of the Deputy Commissioner, and to take the law into their 
own hands. It is not for this Court to form an opinion of the legality or 
the illegality of the order of the Deputy Commissioner. The employers of 
these appellants have their remedy by suit or otherwise." This declaration 
of the Sessions Judge would seem to justify the doctrine, that any public 
servant, with or without authority, is at liberty to issue any notification 
which seems good to him. and that any person committing an act contra* 
vening such notihcaiion is liable to be punished. The Juilge goes on to 
say: — ‘‘ The evidence for the prosecution proves that these appellants 
did illegally assemble.” Now, except in so far as the assembly was in 
contravention of the Deputy Commissioner's proclamation, it does not 
appear to have been illegal at all. Further on the Judge says — “The 
order of the Deputy Commissioner has clearly made over to the Chowfully 
Garden managers the sole right to tlie south side of the Sawal Charra, 
and forbade the Maharaja of Tippera and his people to make any collec- 
tions.” This is a view of the functions of the Deputy Commissioner very much 
wider than anything that my previous experience has made me acquainted 
with. When the Code of Criminal Procedure authori/.os the making of 
orders by executive authorities with the view of preventing a breacli of 
the peace or for similar purposes, it has always been held, and is now 
enacted in the existing Code, that the propriety of such orders is not a 
matter of question in that state of things for the appellate judicial 
authorities. It is when the executive oHicers seek to enforce those orders 
by the inlliction of penalties that the Courts have to step in and see 
whether the orders made were with authority or not. This was precisely 
the occasion on which it was the duty of the Sessions Judge to consider 
whether that order was properly made or not. The order of the Sessions 
Judge, upon the ground on which it is based, cannot he supported. It, 
no doubt, remains to be considered, and it has not been considered, 
whether the agents of the Maharaja of Tippera or his fanner did, with 
a view to etiforce any right or supposed right, cotnmii any act which 
comes within the purview of s. 141 of the Indian Penal Code, and for 
which, therefore, they are properly punishable. That [91] is a question 
which the Sessions Judge ought to inquire into, and with a view to 
fcbo consideration of which this case must go back. There can be 
no doubt, we think, that if the Maharaja has been accustomed to lew 
those duties or tolls or whatever they are called, and attempted on the 
present occasion to levy them from the persons from whom they are 
^ue. that would be an ” attempt to enforce a right or supposed right.” 
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APPELLATE CIVIL. 

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 

Sheo Churun Singh {Defendant) v. Pakera Doobay and others 

{Plaintiffs).* [Sbh June, 1880.) 

Bes judicata — InUrvenors — Rights as between original Defendant a^id IntervenorS’^Suit 
for Possession. 

Where a plaintifi claimed certain property, and two parsons intervened and 
were allowed to put in their claim to a portion of it, which cla m at the bciring, 
the intervenors, however, refrained from pressing, and the suit was decided in 
favour of the plaintiS, the original defendant alone appealing (uDSUCcessfulIy) 
against the decree — 

Held, that it was not open to the intervenors to institute any fresh proceedings 
to obtain the property against the original defendant ; the decree in the suit in 
which they intervened being conclusive as between them and such defendant. 

5»ua«7nana Tevar v. Periasami Tevar (1), distinguished. 

[Appl.. 9 C.L.R. 355 (368).] 

This was a suit brought by ono Fakera Doobay aod others against 
Sheo Churun Singh Go recover possession of certain lands, in which suit 
two persons desired and were allowed to come in as intervenors. claiming 
a portion of the property in question. At the hearings before the lower 
Courts, the intervenors did not press their claim, and the suit was decided 
in favour of [92] the plaintiffs; the Munsif, however, incidentally re- 
marked that as between the intervening defendants and the plaintiSs it 
was immaterial who succeeded, as the former could bring a suit at soma 
future time to establish their claim. The original defendant alone appeal- 
ed to the District Judge, and his appeal was dismisserl. 

Thosatno defendant thereupon appealed to the High Court. 

Baboo Hurry Mohitn Chiickerbutty and Baboo Jadunalh Sahai, for 
the appellant, set up the right of the intervenors, and contendel that the 
decree of the lower Court, giving the whole property to the plaintiffs, ought 
not to he confirmed, citing Sivagnana Tevar v. Periasami Tevar (1). 

Baboo Mohesh Chiinder Chowdhry, for the respondet)ts. 

Tlie judgment of the Court (GaBTH, C. J., and MlTliiR, J.), so far as 
it affected the point under report, was as follows : — 

JUDGMENT. 

Garth, C. J. — The present appellant says, that these intervening 
defendants may at some future time make a claim for their shares of the 
property as against him. and that, as long as there is any uncertainty as 
to their title, it would nob be right for us to confirm the decree of the 
Court below giving the whole property to the plaintiffs. In supoorb of 
this argument we are referred to the case of Sivagnana Tevar v. Periasami 
Tevar (1) decided by tho Privy Council. 

That case appears to us to be totally different from the present. 
There the parties, %vho wore said to be entitled to the property as against 
the plaintiff, were not made parties to tho suit ; and the High Court, 
although there was good reason for supposing that those persons were 

* Appeal from Appellate Decree, No. 200 of 1879. against the decree of J.R. 
Riehardsoo, Esq., Judee of Tirboot, dated the 23rd September 1878, affirming the 
decree of Rabco ilaiii Prasad, Second Subordinate Judge of that district, dated the 
12th June 1877. 

(1) 1 M. 312 = L.R. 5 I. A. Gl. 

GO 



JII.] NOBOCOOMAR MOOKHOPADHAYA V. SIRU MUBLICK 6 Csl. 94 

really entitled, deolined to try the question whether they were entitled or 
not, ooDsidering that, as between the plaintiff and those persons, the 
question of title might be settled in another suit. 

The Privy Council, however, held that this was wrong. They con- 
sidered that the plaintiff must succeed, if at all, upon the strength of his 
own title, and that as three other persons were not made parties to the 
suit (as they ought to have been) they [933 might in some future suit 
recover mesne profits, not only as against the plaintiff, but as against the 
defendants, who were bona fide purchasers for value, and had been in 
possession for many years. 

But that is by no means the state of things here, because (for the 
purposes of this argument) it is admitted that all the claimants of the 
property are before the Court. 

The plaintiffs claim the whole property, and the intervening defend- 
ants have been allowed to come in and prove their title to any part of it. 

Having had this opportunity, they have not thought fit to press their 
casein the Courts below or to appeal to this Court. Consequently, the 
defendant who is now appealing is in no danger whatever of being sued 
by those two persons, because, as between him and them, the decree which 
has been given will be conclusive. 

It is true that in this case the lower Courts have unfortunately said, 
that, as between the intervening defendants and the plaintiffs, it does not 
matter which is entitled, because the intervening defendants may at some 
future time recover their shares as against the plaintiffs. It may bo that, 
by the.se observations of the lower Courts, the intervening defendants may 
have been induced nob to press their case or to aopeal as they otherwise 
would have done, and it is possible that if thov shoul.l sue the plaintiffs at 
some future time they may find themselves in a difticulbv : but tiiab consi- 
deration does not affect the case of the defendant who is now appealing, 
as, betsveen him and the intervening defendants, the decree in this case 
will bo a conclusive bar. 

The appeal must, therefore, be dismissed with costs. 

Appeal ilismiHsed. 


6 C. 94 = 6 C L.R. 579. 

[94] SiMAIjL c.mish court keferenck. 

Before Sir Richard ('nu th. Kl.. Chief Jiislice, and Mr. Justice Mittcr. 

Nouocoomar Mookhoi'ahhaya v. SiiU' Mublick • 

[2Gth May. 1880.] 

Limitatim Act <A'F of 1877^ sch. ii, arts. 60 and 116— liegtslered Pond— Compensntion 

for Breach oj Conlracl. 

A suit to recover money due upon a regi:^tored bond is a suit for compencation 
for breach of contract in writing registered, within the meaning of art. 116 of 
Boh. u to Act XV of 1877, urid must be brought within six years from the 
time when the period of limiution would beffio to run against a suit broucht on 
a similar contract uot registered. ^ 

[P.. 4 A. ‘255=1 A.W.N.iay; 6 B. 75; :i M. 76; 12 C. ;157 (de.'ii IS a ‘ino-ii 

^ ' *PP* ' ^ (6011 : R,, 10 C. 1033 (1035) • 23 C 

64.5 (66.3, : 1 Ind. Cas. 4<J ; 17 C- W N. 369 (37‘2) - 16 U L .1. 17=13 Ind Cat^fo 

nf No- ** from Baboo Bollor.im Mullirk, B.L.. OfPcialinrr 

the Court of Small Causes at Chooadanga. dated the ‘ind February 1880 ^ 
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This was a suit to recover principal and interest due ou a registered 
bond. The execution of the bond was admitted by the defendant, who^ 
pleaded that the suit was barred by limitation under art. 66 of sch. ii, 
Act XV of 1877, which provides a period of three years’ limitation for a 
suit on a single bond, where a day is specified for payment, from the day 
so specified. The plaintiff contended that the case was governed by art. 
116 of sch. ii of the Act. as being a suit for compensation for the breach 
of a contract in writing registered, the period of limitation for which is- 
six years from the time when the period of limitation would begin to run 
against a suit brought on a similar contract not registered. The Judge- 
of the Small Cause Court at Chooadanga gave the plaintiff a decree subject 
to the opinion of the High Court. 

No one appeared to argue the point. 

The judgments of the Court (GARTH, C. J., and MrTTER, J.) were as 
follow: — 


JUDGMENTS. 

Garth, C. J. — I confess that I have considerable doubt as to the 
correctness of the judgment of the Court below; but as my learned 
colleague thinks that the judgment is right, and as I find [9S] that, on 
the Original Side of the Court, it has been held by Mr. Justice Wilson that, 
under che Act of 1877, six years is the proper periol of limitation in the 
case of a registered bond, I am unwilling, where the meaning of the 
Legislature is really doubtful, to divide the Court upon a question of 
limitation. 

Id one sense, of course, overv suit for a breach of contract is a suit- 
tor compensation ; but I should have thought that, in ordinary legal 
parlance, a suit to recover money due upon a bond (especially having 
regard to the form of a single bond in this country), would be a suit for a 
debt or sum certain ; whilst on the other hand, a suit for compensation for 
broach of contract (art. 116), meant a suit for unliquidated damages. 

But there is no doubt that, under the Acts of 1859 and 1371, the 
period of limitation in a case of a bond, or other contract in writiug 
registered, was six years ; and that the paoole of this country have for 
years past understood that an unregistered bond must be sued upon 
within l.hree years, and a registered bond within six years. 

Unless, therefore, it appears clear from the Act of 1877, that the 
Legislature intended to change the period of limitation from sis to three 
years in the case of a registered bond, I think that it would be unfair 
to persons placet! in the nosition of the plaintiff to oblige them to sue 
within the shorter period ; and as not only tlio Judge in the Court below, 
l)ut also learned Judges of this Court, have satisfied themselves that 
a suit upon a bont! is. properly speaking, a suit for compensation for 
breach of contract, I do not think it right, in the interests of justice, to 
press tiio opposite view. 

MitxeK. j. — I arn of opinion that the plaintiff's claim in bliis case is 
not barred by limitation. I think the case comes within the art. 118 
of the 2nd schedule of the Limitation Act of 1877. The article 66 is not 
applicable. It is true that the suit is “ on a single bond where a day is 
specified for payment,” but the bond, the basis of the suit, being registered, 
and the claim (for reasons which I shall presently state), being for cona- 
pensation for the breach of the stipulated condition of payment, the suit 
falls under the art. 116. In this article, under the head * lime from which 
period begins to run,” it is enacted that ” the [963 period of limitation 
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would begin to run against a suit brought on a similar contract not regis- 
tered/* Having regard to tlie words. a similar contract not registered/* 
it seems to me that a suit for compensation for the breach of the condition 
of a contract of the nature described in art. 66 would fall under art. 116 
or 66, respectively^ according as the contract is registered or unregistered. 

It seems to me that» when a party to a contract commits a breach of 
its conditions, the aggrieved party has either of the two alternative civil 
remedies : be may either bring a suit for specific performance, or for com- 
pensation. A suit for specific performance, by reason of the specified time 
for payment 'having already elapsed, has become impossible in this case. 

This suit, therefore, falls under art. 116, and is not barred. 


1880 
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ence. 
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6 C. 96^6 C.L.R. 529 = 3 Sheme L.R. Crl. R. 39. 

APPELLATE CRIMINAL. 

Before Mr, Justice Morris and Mr, Justice Prinsep. 


Hossein Buksh and uthers V , The Empress. 

(24th June. 1880.] 

Ciuxrges, district a7id separate, tried simultancouslp bj/ a Jury — Parties opposed in 
rioting ^Conse7it bu Pleaders on bchnif of Acctised to irregxdar Procedure — Kxiimi- 
nation of Accused by Sessions Judge ^Coilc of Criminal Procedure (Act X of 1872i 
SS. 213. 250. 2G4, 265. 

Members of two opposing parties in a riot wore, under two distinct commit- 
tals. sent up for before the Sessions Judge and a jury. Aftor the close of 
the case for tbo prosecution lo one of these cases, the Sessions Judge, with the 
consent of tbo pleaders represcikting the accused, postponed tbo taking of tbo 
evidence for the defence, and proceeded to examine the witness for the prosecution 
in the counter-case before the same jury. The Court then took the evidence of 
the witoe9se.s for the defence in the first, and in the couutcr caso in the order 
named, and after hearing the address of tbo various pleaders for the defence and 
the reply of the Government Pleader, proceeded to sum up tbo facts in both 
cases to the jury, who returned a verdict in respect of all the accused. Held, 
that the procedure resorted to by the Judge was a practi-C97]cal violation of the 
salutary rule which necessitated the keeping of trials in such cases distinctly 
separate, and that its adoption having materially prejudiced the interests of the 
accu^^ed. the convictions should be set aside. 

Queen v. Sheikh Da^u (II. distinguished. 

Held further, that the defect in the procedure could not be cured by the consent 
of the pleaders for tbo defence to the arrangement suggested by tbo Court. 

The authority given to a SoF^sions Court to examine an accused does not 
coDtompUto the cross-oxaininaiion of such accused, nor can the Judge 
endeavour, by a series of searching quest ions, to force the accused to criminate 
bimnolf. The real object involved in the power given to the Court under s. 250 
of the Code of Criminal Procedure in to enable the Judge to ascertain from time 
to time from the accused (ospccially if ho be undefeuded) such explanation as he 
may desire to give regarding any statement made by the witnesses, or. at the 
close of the case for the prosecution, to elicit from the accused how he proposes 
to meet .such portions of tbo evidence which, in the opinion of the Court, impli- 
cates the accused in tbo commission of the ofience with which he stands 
charged. 

[R., L B.R. (1872— 18921 ‘275 : 9 A. 452 (102) =7 A.W.N. HI- 1 C \V N 4*20- 10 

M. 295 (3 16) = 2 Weic 3G1 (37y) ; H C W.N. 344 (34G) : D . 20 C. 537' (548)!] 

* Criminal AopeaU. No'i. -200 and 324 of 1R80. against, tlip order of J. p. Grant 
■•'■'Sq., Bossions Judge of liooghly. dtt»-d the 30ch FMbruary IHHO- 

(1) B.L.R. Sup. Vol, 750 = 8 W.R. Gr. R. 47. 
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Baboo Gopee Nath Mookerjee aod Mr. Saiidel, for the accused. 

The facts of this case sufBciently appear in the judgmeot of the 
Court (Morris and Prinsep, JJ.), which was delivered by 

JUDGMENT. 

Prinsep, J. — In an attempt made by certain villagers of Juggeroath- 
pore to remove an obstruction to tlie flow of water erected by the 
villagers of Sikunclaroore, a riot took place, in which Shariutoollah, oue 
of the Juggernathpore people, was killed. 

In accordance with the procedure which has been prescribed in such 
cases by numerous rulings of this Court, the Magistrate held separate 
proceedings against each party, keeping the evidence against them separate, 
and he committed the contending villagers for trial by the Court of Session 
in separate cases. 

The case against the Sikuodarpore villager.^ first came on for trial. 
After the close of the evidence for the prosecution (so the Sessions Judge 
records), by arrangement with “ the pleaders, the case for the defence in 
the present trial was postponed till after the conclusion of the case for the 
prosecution in the counter-trial,” — i.c.. the case against the Juggernathpore 
villagers. Tlie [98] trial of the case last mentioned ttien commenced. 
” The Judge required the same jury, as were then sitting on the counter- 
case, — i.e., the case against the Sikundarpore villagers. — to sib on tbe 
present trial. The pleaders for the prosecution and for the defence in 
both cases had suggested this course.” After the close of the evidence for 
the prosecution in this case, the Sassions Judge returned to the 6rst case, 
and took the evidence for the defence. FTo thou took the evidence for the 
nefenc.e in the second case. The nloadors for the defence addressed the 
Court in both cases. The Government pleader foi the prosecution in both 
cases replied. The Sessions Judge delivered a written summing up in 
both cases simultaneously, and then received and recorded the verdict of 
the jury, convictiug all the prisoners in both cases. The prisoners were, 
accordingly, sentenced, and they have now appealed to this Court. 

The objection taken in both appeals is the same, that the prisoners 
have been prejudiced by the manner in which tlio two cases have been 
virtually tried togetlior. Before dealing with this objection we feel bound 
to sav that tlio mode of trial adopted by the Sessions Judge is quite 
posed to that wliicli, for many years past, has been pursued in cases 
where the meml)crs of opposing factions are charged with rioting. The 
very salutary rule which requires that in such cases each party should 
ho tried separately has here been practically violated by the procedure 
adopteii by the Sessions .Judge. It is true that the Sessions Judge has 
so far coraDliod with this rule as to bake evidence and record the defences 
of the aceiise<l person in each case ; hut, looking at the procedure which has 
been already doscriliecl. wo cannot, in any sense of the term, regard these 
as two separate trials. They are eorbainlv not distinct from one another, 
because the two trials wore not only held before the same jury, but they 
pioceodod almost in parallel lines, until they united in the addresses of 
the pleaders engaged and in the Sessions Judge s summing up. There is 
no authority of iaw for such a procedure. But it is suggested that the 
prisoners cannot plead that they have been prejudiced, because this mode 
of trill was adopted at the suggestion, and with the consent, of the plead- 
ers engaged. Wo cannot, however, accept this suggestion, for, as pointed 
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out [99] by Macpherson, J., in the case of Queen v. Bholanath Sen (l), 
when criminal proceedings are substantially bad in themselves, the defect 
will not be cured by any waiver or consent of the accused or (we would 
add in the present cases), of the pleaders for the accused. The arrange- 
ment. as the Sessions Judge terms it, seems to have been adopted for the 
convenieuce of the pleaders themselves, and from a narrow, but we think 
a mistaken, view on their part that it would benefit their clients. As for 
the prisoners themselves, we cannot suppose that they bad any voice or 
understanding in the matter. 

We will now proceed to consider the effect of the procedure adopted 
in the several stages of each case, as regards the position of the several 
prisoners. 

That law (s. 265, Code of Criminal Procedure) declares, that the 
" same jury may try as many accused persons successively as to the 
Court seems fit. ” 

By this we understand that one trial is to follow the other. — that is, 
that, on the conclusion of one trial, the same jury may proceed to try the 
accused in the next case. The law does not contemplate that two trials 
shall be conducted piecemeal in such a manner that at theirconclusion the 
jury shall he called upon to decide at one and the same time upon two 
distinct classes of evidence which, though they have points in common, 
require careful discrimination as bearing upon the guilt or innocence of 
two sets of accused. Independently of the irregularity of the proceeding, 
DO jury ought, we thiuk, to bs placed in such an embarrassing .position. 
It is only fair to the prisoners that the solo issues on which they are to be 
tried and the evidence bearing upon those issues should be laid before the 
jury, and that the minds of the jury should not be encumbered by the 
consideration of foreign and irrelevant matter. 

These considerations do not appear to havo been present to the minds 
of the pleaders of the different accused when they consented to the 
arrangement to which the Judge refers. But as already pointed out, tliis 
consent on their part cannot provoot the prisoners showing on appeal 
that they have been materially prejudiced by the course adopted. It is appa- 
rent [too] that tbe prisoners accused in the second case bad not the full 
benefit, of s. 243, — that is, of challenging the jurors who were to try them. 
Who can doubt that, if the first case, which was that of the Sikundarpore 
accused, had been tried out and resulted in an acquittal, tbe Juggernath- 
pore accused would have at once challenged all the jurors on the ground 
that they were not likely to address tliemselves to the case, as It affected 
them, with impartial and unbiased minds 1’ So also, tlio Sikundarpore 
people might justly complain that, though they had the right of challenge 
before their own trial commenced, they could have no right to object to 
tbe trial by the same jury of the second case, notwithstanding that they 
might be seriously prejudiced by evidence given in that case criminating 
them behind their backs, and without their having an opportunity of 
cross-examination. 

It has been argued that the Sessions .Judge has power under the law 
to adjourn a trial, and that, consequently, it was not illegal on his part to 
commence the second trial before tlie conclusion of the first. But, accord- 
ing to 8. 264, the Court can only adjourn the trial if it “ considers that such 
adjournment is proper and will promote the ends of justice. ” No reason 
for the adjournment in turn of each trial has been stated. From the terms 
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1880 of the Sessions Judge's summing up, it would seem that the “ arrangement”’ 
JUNE 24. was suggested by himself, or by the Government Prosecutor, for he states 

that it was acquiesced in by the pleaders for the defence in both the cases. 

Appel- in ©ur opinion the adjournments were neither proper nor likely to pro- 
LATB mote the ends of justice. But even admitting that, under sonce ciicum- 
CbiminaIi. stances, a second case may be tried by the same jury during the pendency 

of the first trial, it by no means follows (and this constitutes a verv grave 

6 C. 96= objection) that the two cases should be summed up together and lieiuded 
6 C.L-R. 529 gioQu^taneously. 

=3 Sbome The Sessions Judge, in the commencement of his summing up, has 
L.R. CrI. himself indicated this objection to the procedure adopted by him. He 
B. 39. teiia the jury that “the evidence for the prosecution in one case is 
practically that for the defence in the other, though a special defence 
has been made in each case.” The Judge, no doubt, felt the difficulty 
in which the jury were placed, for he LlOlJ states. “I proceed to sum 
up the evidence in both cases on this single charge, in which, however, 
X will do mv best to keep each case and the evidence proper to it singly 
before you.” We recognize the Sessions Judge’s endeavours to do his 
duty in this respect, hut be seems to have lost sight of the fact that some 
of the prisoners in each case were examined as witnesses in the other; 
and that, under such circumstances, it was impossible to expect that 
the jury should be able to separate in their minds what was said by a 
prisoner as a witness from what he admitted on examination as an 
accused. A witness, under s. 132 of the Evidence Act, cannot excuse 
himself from answering any relevant question upon the ground that the 
answer to such question will criminate or may tend directly or indirectly 
to criminate him : but the law also provides that no such answer which 
a witness shall be compelled to give shall be proved against him in 
any criminal proceeding except a prosecution for giving false evidence by 
such answer. It is unnecessary to refer to the particular statements made 
by seven of the prisoners, — throe (1) on one side, and four (2) on the 
other, — when under examination as witnesses : but several criminating 
statements have l)6on made by them, especially in cross-examination. The 
Sot,sious Judge has made no attempt to exclude those statements, and we 
think that, in considering the evidence of both these cases together, the 
jury could not separate the evidence in each, and, even in spite of the 
strongest precautions both on their own parts and on that of the Judge, 
must unconsciously have been influenced in one case by evidence given in 
tho other. There was no such interval between the two trials as would 
enable them to efface from their minds the effect of the evidence in one 
case when considering their verdict in the other. So far, therefore, as the 
prisoners who wore also examined as witnesses in the two cases are con- 
oornoil, wo are quite clear that this irregularity has prejudiced thorn most 
materially in their defence. It is almost impossible to distinguish be- 
tween the case of these accused and that of their fellows, though from the 
position that the former occupied as witnesses we have less hesita- 

tion in finding that they have been very seriously prejudiced by the mode 
of trial adopted by the Sessions Judge. 

Our attention has been directed to some cases, and particularly to 
a judgment of a Full Bench — Queen v. Sheikh Bazu (3)— in which it was 
hold, that tlio simultaneous trial of two parties engaged i n a riot did not 

(1) Nohal Sbeikh. Dunghsbi Das^. and Rhedoy Cbowkidar. 

(2i Natik SUoikh. Moslem Sbeikb, HAkcomooJIah, and Itahar Sboikh. 

B.L.R. Sup. VoJ. 750 = 8 W. Cr. Rub 47- 
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prejudice them so as to necessitate a reversal of their oonviotion and a 
re-trial ; but we observe that in all these cases the trials were held with 
the aid of assessors, and not by jury, as in the present case. This 
difterenoe in the trial is most material as regards the particular effect on the 
prisoners. Tbe Sessions Judge, with whom the decision in the one form 
of trial rests, is less likely than a jury to have been influenced by what 
he learnt in the other case and while the verdict of tbe jury would be 
tinal on the facts, tbe tindings of tbe Sessions Judge would be open to 
correction by the High Court on appeal. 

On these grounds we consider that the prisoners in these oases should 
be re-tried before a separate jury in each case; and we, accordingly, set 
aside the convictions and sentences, and direct the Sessions Judge do so 
proceed. 

We regret to have to notice tbe manner in which the examination of 
the accused has been conducted. In permitting a Sessions Judge to exa- 
mine an accused person from time to time during a trial, the law does not 
contemplate that he should commence a trial with a strict examination 
of a prisoner after the manner of tbe cross-examination of an adverse 
witness by counsel. 

This Court has already pointed out to the Sessions Judge on more 
than one occasion — see particularly the case of Chinabath Ghose il) — that, 
by exercising the power allowed by s. 2-50, the Sessions Court is not to 
establish a Court of Inquisition, and to force a prisoner to convict 
himself by making some criminating admissions, after a series of searching 
questions, the exact effect of which be may not readily comprehend. The 
real object is to enable a Judge to ascertain from time to time from a pri- 
sooer, particularly if he is undefended, what explan- [103] ation he may desire 
to offer regarding any fact stated by a witness, or after the close of the case, 
how he can meet what the Judge may consider to be damnatory evidence 
against him. In one of these cases now before us, we observe that the 
Judge was engaged, during the whole of the first day, in examining the 
accused. In like manner, in tbe second case, he examined the accused at 
considerable length before the case for the prosecution was opened. Such 
proceedings appear to us to be an abuse of the power given under the law. 

We cannot consider that trials so commenced have been fairly con- 
ducted. The minds of both the Judge and jury are at the outset prejudiced 
by irresponsible statements made by the accused, while subject to this 
system of cross-examination, before their guilt has been established by 
Che examination of a single witness. We trust that the Sessions Judge 
will discontinue this practice which has been repeatedly condemned by 
this Court, and is, in our opinion, quite opposed to the spirit of our law in 
India- 

Convictions set aside, and re-trial ordered. 
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APPELLATE CIVIL. 

Before Mr. Justice White and Mr, Justice Maclean. 

In thc2 mattkr of the petition of Ramrssort Dassee."*" 
RamESSURI Dasseb [liepresentative of Judgmenl-deblor) v. 
DooRGA Dass ChaTTERJEE {Exccution'Creditor). 

(25bh May, 1880.] 

Execution of Decree — Civil Procedure Code (Act X of 1877), ss. 248 and 311. 

WbeQ a judgment-debtor has died after decree, but before application has been 
made to execute the decree, the Court, before directing the attachment and sale 
of any property to proceed, must issue a notice to the party against whom the 
execution is applied for to show cause why the decree should not be executed 
against him. and its omission to do so will invalidate the entire subsequent 
proceedings. 

[101] A judgment having been obtained by A against and B having died 
before appiicitioQ was made for execution. A appli^^d for execution of his decree 
upon a tibuUr statement, io which the judgment-debtnr was stated to be C, 
widow of B, and C was also described as the per?ion against whom execution was 
sought. Upon this application the property msntioned in the tabular statement 
was directed to bo attached and sold, anl it was accorlingly sold in execution, 
and purchased by A, No notice under s. 248 of the Civil Procedure Code bad been 
served upon C before issue of execution* 

Heldt tbat the application was improper; that the order for attachment and 
sale should not have been made ; and that the Court which made it abould have 
set the execution aside as soon as it bocam) aw ire tbat no notice had issued 
previous to its issue. The fact of there being no section in the Code expressly 
authorizing a Court to set aside its proceedings is immaterial, as every Court bas 
an inherent right to see that its process is not abu^cl or does not irregularly 
issue, and may set aside all irregular proceedings as a matter of course, provided 
tbat the interests of third parties arc not affected. 

Seni&fe«*^UDder s. 24S. the fact tbat application to execute the decree had 
been made in the lifetime of B would make no diQoroncc, unless an order had 
been made and the property actually attached under it ; as whenever an appH* 
cation is made for execution against a legal representative of the ]udgment>debtor, 
the notice required by tbe section must be issued to him. unless the Court has 
already ordered execution to issue against him upon a previous application. 

[P., 3 A. 4*24 f4*2C) = l A.W.N. 1 ; R., 5 Ind.Caa. 390*14 C.W.N. 560; 10 A. 506 (513) 
= K A.W N. 106 ; -21 C. 19 f22) : 21 B. 424 14521 ; 11 B. 478 (431) ; 9 C.W.N. 
46S (470?; D-. *23 0. 030(0391.] 

Baboo Itashbehanj Ghosr tor the anoellant. 

Bal)oo lionia Churn Bonnerjee for the reapondent. 

The facts of this ca^e autliciently appear from the judgment of tha 
Court (White and Maclean, JJ.b which was delivered by 

JUDGMENT: 

White, J. — Tlio n'^ioondeot in this case obtained a decree againsb 
the husband of the apoellant on the 8th April 1878. atid hofore application 
was made for execution the husband died. On the 29tb Miroh 1879, the 
respondent apolied for execution of the decree upon a tabular statemeot. 
In the judgfnont-dohtor column of this statement, the apnellanb’s name is 
enteroi) under the description of Rimessuri Dasseo, widow of Ram Kooraar, 
and in the column for the name of the person against whom execution is 

sought, the appellant's name is introduced as being that parson. Upon 



• Appeal from Order, No. ‘iDS of 1870, against the order of Bab'io Radba Krishna 
Sen, Munsif of Raneegungo, in '/AMa Bast Burdvvan, dated the 21th September 1879. 
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this applioattoQ the Muusif directed the property mentioned in the tabular 
statement to be attached and sold. The property was accordingly sold in 
June 1879, and bought Cl 05] by the respondent himself. Within a 
month of the sale tlie appellant applied to set it aside on the ground of 
irregularity. 

One of the objections raised is. that the hale was not duly proclaimed 
at or near the spot where the attached property is situate. 

We pronounce no opinion upon the validity of this objection, as it 
appears to us that there is a ground upon which the appellant ought to 
have succeeded in the Court below, and it is this that the Court directed 
the attachment and sale of this property to proceed without having 
previously served a notice upon the appellant in accordance with s. 248 
of the Code. This section direuis that the Court shall issue a notice to 
the representative of a deueaseu judgment-debtor before directing the decree 
to be executed. 

An excuse for the Court, so far as directing attachment to issue is 
concerned, may, no doubt, be found in the form of the tabular statement. 
Such a tabular statement ought not to have been put in unless the widow 
had actually been her.soli a party to the suit and bad been sued as heir of 
her husband. It was caiculated to mislead the Court. It is said by the 
appellant that it was put in witii the intention of misleading the Court ; 
but whether that was the intention or not, it did not in fact mislead the 
Court. But, when the irregularity was brought to tlie attention of the 
Court, we tliink it ought at ooca to have allowed tlio objection of the 
appellant. Instead of that, trie only notice, which the Court takes of the 
objection in its judgment is this — " It is pointed out that no notice was 
served on the person against whom the execution was applied for as 
retpiired liy s. 248 of the Procedure Code, but this omission canuot vitiate 
the sale." 

We think tiiat tlie omission to give such notice atfects the validity, 
or at all events the regularity, not only of the sale, but of the entire pro- 
ceedings of the respondent in appiving for execution ; and that, quite 
irrespective of whether the irregularity was one uniler s. 311, the Court 
should have set the execution aside as soon as it became aware that no 
notice had issued. 

No question arises in this case as to whether the interest of any third 
party would be affected by setting aside the exeou-[l06]tiou-proceedings, 
because the judgment-creditor is himseh the purcfiaser, and he is the 
very’ party who has led the Court into the irregularity which had been 

committed. 

It has been objected that there is no section in the Code which autho- 
rises the lower Court to set aside these proceedings ; bub we think it is 
not necessary to invoke a section of the Code for the purpose. Every 
Court has an inherent right to see that its process is not abused or does 
not irregularly issue, and may sot aside all irregular proceedings as a 
matter of course, provided that the interests of a third person are not 
affected. 

The order that we shall make, therefore, is one reversing the Munsif's 
order, and directing that the proceedings taken against the appellant in 
execution of this decree, including the sale, be set aside ab initio. 

It may be necessary, unless the appellant admits assets and pays the 
amount of the decree, to take hereafter proceedings to execute it; but these 
proceedings must be commenced afresh. A tabular statement must be 
put in in proper form, and a proper notice must bo sent to the appellant, 
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Before Mr. Justice Wilson. 

Ra.iender Dutt V. Sham Chdnd Mitter and others. 

[2l8b May, 1880.] 

Hindu Law— Pnriiiion— Trust — Agreetneni restraining Partition — Bight of Purchaser 
oj Share— Trust for Idol. 

By agroomeot ontorod into between five brothers, who formed a joint Hindu 
family, it whs provided, that none of the parties, nor their representatives, nor 
any person, should be able to divide the real and personal [107] property belong- 
ing to the family into shares ; that, while the male descendants d any of the 
brothers livei. the sons of the daughters of the deceased persons should not be 
entitled to the roil and personal properties, nor to the proceeds thereof ; that 
none of tbe brothers, nor any of their male descendants, should be abl*? to adopt 
a son ; that, during the lifetime of tbe brothers, r^r of the one of them who should 
be the last survivor, tboir earnings should be regarded as joint property, and 
that, if any brother or son of a brother separated himself from the family, he 
should only get Rs* 20,000 as bis share.'* Tbo agreement further provided for 
the maintenance of widows and infant children and that the sum of two lakhs 
of rupees should be taken from the joint khatta for the purpose of carrying on 
certain businesses. The family dwelling-house bad belonged to the mother of 
the brothers. She made gift by deed of the house and lands and houses 
appertaining thereto to an idol, and app^Jiulcd her sons managers, and directed 
that they should live in tbe hou^o, and should not have power to partition or 
alienate any portion of the properties settled. Tbe deed contained provisions as 
to tbe di^poHition of the profits arising from tbe lands and bouses, to provide 
accommodation for tbe families of tbo managers, and to invest the surplus in 
the purobesQ of lands in the name of tbe idol. 

A son of one of the brothers sold bis share in the family property. In a suit 
by tbo purchaser for partition and an account of tbe property, — 

Iltld, that tbe general scheme of the arrangement between tbo brothers was 
such as could only be binding upon tbe actual parties to it, not upon a pur- 
chaser from one of the parties, and a /or/tori not upon a purchaser from tbe heir 
of one of tbo parties. 

Anand Chnndra Qhose v. PrnnArisfo LuH (1) followed- 

Tbo object of the arrangement was to settle the family property upon trust 
for the maintenance of the members of the family boro aod to be born. This 
could not be done by a gift, and wbat cannot bo done by a gift cannot bu done by 
the* intervention of a trust. 

Tbo owner of property cannot by mere contract during bis life prevent bis 
heirs from partitioning properly after bis death, aod sucb a prohibition is not 
binding upon an assignee of tbe heir. 

Anath Nath Dey v. Mackintosh (2| distinguished. 

Ilfld also, that there was a good gift of the family dwelling-house to the idoK 
and that the plaintifi was not <^ntitled to any share therein. 

[F.. 7 H. 538 ; R.. 3 C.L.J. 224 1233) ; 2 Rom. L-R. 884 (887) ; 20 C. 260 (274): 12 C-W. 
N. 703 (7961; D.. 14 C. 519 (525).] 

(1)3BL.R. OC. 14. (2) 8 B.L.R. CO. 
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SO that she may have an opportunity of paying tbe money or setting forth 
any defence she may be advised to make. 

Tbe appeal is allowed with costs. 

The respondent will not be allowed the costs of any of the esecution- 
proceedings taken against tbe appellant which we set aside by this our 
order. 

Appeal allowed. 
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This was a suit for partition and an account of joint family property. 
In tbe year 1858, the five sons of one Ram Cbunder Mitter. deceased, 
formed a joint family. Their names were Doyal Chund, Gobind Chund, 
Sham Chund, Anoop Chund. and Atool Chund. On the 24tb September, 
1858, the five brothers ElOS] entered into a written agreement, the effect 
of which was the main question in the suit. 

Tbe first clause recited that they bad inherited no moveable property 
except a few utensils of trifling value ; that they were possessed of 
ancestral immoveable property ; and that out of the profits of a banianship 
business carried on by two of the brothers, Doyal Chund and Sham Chund, 
real property and company's notes had been purchased : and by this clause 
those two brothers gave over all such property to tbe joint family. 

The second clause was as follows : — Tbe proceeds and interest of 
our aforesaid real and personal properties will be continually expend- 
ed, as ehey are now expended, for the food and raiment of our families 
and for tlie religious ceremonies, for the presents to friends and relations 
and the Deb-Seba {1). and so forth. Besides that tbe proceeds of such real 
and personal properties as are hence to be acquired by us respectively or 
by one of us. will be expended by us or by our survivor or survivors or 
our representatives on account ot the same purposes ; after paying the 
aforesaid expenditures, should thoro bo any surplus, then it will bo invest- 
ed either in land or Company’s paper or iu mortgage of sulficieiit security. 
But neither we, nor our representatives, nor any person, will be able to 
divide tbe real and personal properties into shares." 

The third clause provided for the education and marriage of sons and 
sons' sons and daughters and sons' daughters, and so on in succession. 
The fourth clause provided fur tho sale of part of the property in cases of 
necessity, and directed that the interest of all Company’s paper should be 
invested. 

The fifth clause purported to direct the mode of descent of tho pro- 
perty in blie following manner: — " While the male descendant of any one 
of us five uterine brothers lives, tho sons of the daughters of the deceased 
persons will nob be entitled to the real and personal properties nor to the 
proceeds thoroof, and neither any cl us, nor any of our male descendants, 
will take, or bo able to take, a poosoo pootro or palock pootro (2). If any 
of us or them do so, than such a son will nob be entitled to our pronerbv. 
[109] And if any of us or any of our male descendants heartlessly influen- 
ced by some cause refrain to perform the ancestral family ceretnonios, 
then that person will not ho able to enjoy the fruits of this property.” 

The sixth clause was as follows: — " During the lifetime of us five 
uterine brothers, or of the one of us who may bo the last survivor, what- 
ever is saved from the earnings of us respectively or of one of us will he 
regarded as our joint property. In the moaDtimo, if one of us, while 
joint in food, earnestly desires to he separate then he, being deprived of all 
the real and personal property secured by us up to that time, will get from 
our joint estate only Rs. 20,000 (twenty thousand rupees), in two payments 
of equal amount in two years, and he deprived of the other property. .\nd 
should one of us die leaving one son or more than that, and should such son 
Orsons on attaining full age desire to be separate, tlien the son or sons of 
that person, that is one of us will get such a share as comprises in proi)ortiOQ 


(1> Deb mean^ ‘ deity Seba, ‘services.’ 

(2) Poosoo pootro means ‘ adopted .son palock pootro, ‘ foster son.’ 
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of Es. 20,000 (twenty thousand rupees), and be deprived of the other pro- 
perty ; and he who from among us will die leaving his wife survivor, his 
said wife, during her lifetime, will get for her own expenses Es. 10 (ten 
rupees) a month, and remaining as a member of the family she will get her 
food and raiment, excepting which she will have no right to our other pro*' 
perty. Should she decline to be supported in the family circle, then she 
will get further Es. 5 (five rupees) a month for her maintenance: and 
should tho son or sons or son's son or sons’ sons of us respectively die 
leaving a wife or wives in like position, then on account of their wives’ 
monthly expense and maintenance the same rule is established : and, should 
any of us or any of our representatives die leaving an infant child, and 
should the mother or any of the relatives of the child, instead of allowing 
such a cliild or children to remain in our family circle, keep such a child 
or children elsewhere and apply for maintenance, then in the case of a 
female child she will get Es. 5 (five rupees) a month up to the time of her 
marriage : bub in case of a male child Es. 15 (tifcoen rupees) will be 
monthly paid to each up to the time be attains full age; besides which, 
should he prefer a claim, it will be disallowed.” 

The seventh clause dealt with separate debts to be incurred by [ilO] 
members of the family, and declared that the joint property should not 
be chargeable. The eighch clause made provision for a widowed sister and 
for ocher sisters in case of need. The ninth clause gave the power of 
administration to the eldest male for tho time beiog with the advice of the 
younger members. The tenth clause prohibited loans without security. 

The eleventh clause was as follows : — Whereas our present property 
has been acquired by the aid of the banianship and Ihe American agency 
business, wo think that it should be incumbent on us in every respect to 
keep up this business : consequently we five uterine brothers determined 
80 . that, for the nurpose of carrying on all these businesses, the Company's 
paper to the extent of Es. 2,00,000 (two lacs of rupees), or ready-money 
as required should bo taken from this joint khabba belonging to us ; and 
on the death of one of us the survivors will be able to receive aid in 
like manner: should a loss incur beyond the said two lacs of rupees, our 
joint estate will not bo liable.” 

Tho twelfth clause provided for the custody of tlm dooumonb itself. 

Tho familv dwelling-house stood on a different footing from the rest 
of tho property. It was the property of one Noemdhone IJassee. since 
docoa-^cd, wlio was the widow of Ram Chun«lor and the mother of the five 
brothers who made the abovementiooed contract. On tlie 7bh December 
1800, she executed a deed of gift purporting bo give the house bo an idol. 
By this deed Neemdhone Dossee appointed her sons managers of tho trust, 
and provide<l that they should live in the house; that they should not bo 
able bo partition or sell any of the endowed properties; that the surplus 
profits, after providing for tho Government revenue and expenses^ of 
establishment and worship and the salary of tho manager for the time 
being, sliould be expended in the purchase of adjacent lands, in the name 
of tho idol for the accommodation of the families of the managers and in 
tho erection of new buildings thereon. If there should still bo any surplus 
left, it was to bo expended in the purchase of tenanted lands or zamindaries 
in tho name of the idol. The deed then provided that no daughter of a 
son, nor grandson by a daughter, nor adopted son. should bo entitled to 
carry on tho seha, nor should an adopted son be [Hi] entitled to live lu 
the house. Provision was also made for future managers, and that non© 
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of 6he settlors' desoeodants wbo should forsake his I'eliciou or give a widow 
io marriage, or marry a wi>low, should be entitled to be a manager. 

Of the five brothers, Sham Chund and Anoop Chund were living at 
the time of the institution of the suit. Doyal Chund died leaving a widow 
and one son ; Gobind Chund died leaving a widow and two sons : and 
Otool Chund died leaving two sons. Ho also left a will appointing an 
executor. One of the sons of Gobind Chund, Prokash Chund by name, 
by deed dated the 3rd August 1878, sold his one-tenth share in the family 
property to the plaintiff, wbo now sued for partition, making all the other 
parties interested defendants. 
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Mr. Bonnerjee and Mr. Trevelyan for the plaintiff. 

Mr. Kennedy and Mr. Phillips for the defendauts. 

Mr. Bonnerjee. — A Hindu testator has no control over the income of 
property which accrues after his death — BissonatUh Chunder v. Baniasoon- 
dery Dossee (l). There is no difference between a gift by will and a gift 
inter vivos — Jaiindra Mohan Tagore v. Gnnendro Moho7t Tagore (2). The 
effect of the agreement in this case is to deal with joint family property 
in a way that Hindu law will not recognize. Hv the filth clause the 
settlers purport to direct the mode of the descent of the property, and to 
exclude persons entitled to the property of their ancestors. Tlie intention 
of the settlors was to create an estate something like an estate-in- 
tail male. They attempt to restrict the right of heirs to adopt sons. 
They may legislate for tiiemselvcs, hut they cannot contract suns or 
grandsons out of rights to winch they are entitled under Hindu 
law. The intention of tlie settlors was to create such an estate as 
was declared to be voul in the Tagore, case (2). A disposition of 
property, whether )>>' will or deed, whicli tends to alter in perpetuity 
the rules of succession is void — Luckun Chunder Seal v. Koroonnmoney 
Dassec (3). In Ranulho^te Ghosc v. Annund Chunder GhoseiA). an agreement 
tll2] between memhers of a Hindu family not to paitition property 
without the unanimous consent of all the contracting parties was held to 
be binding upon the parties to the deed only; and in Anaiid Chandra 
Ghose V, Prankisto Dull (5), where there was a similar agreement, it was 
decided tliat a purchaser of tlie sliare oi one of tlie contracting parties was 
not bound. Miiually tlie settlors could nob iiave the power of making a 
contract as against their hciis. The provision as to vesting the property 
in case of partition cannot he valid as against a person in the position of 
the present plaintiff. In Mokoondoo Lull Shaw v. Gonesk Chunder Shaw (0), 
a Hindu testator gave all his immoveable property to his sons, hut 
postponed their enjoyment of it for twenty >aars, and it was held 
that the restriction was void as being a condition repugnant to the gift 
and that the sons were entitled to partition at once. The only difference 
between that case and this is, tliab there a part of the prooerty was dealt 
with ; here it is the whole. Tiiis deed attoni|its to create a perpetuity. 
Gobind Chund Mitter was not entitlo<l to make any such contract as 
against his heirs. And even if he could hind Pis heirs, he could nob bind 
assigns fron. tiiem. As to the mother's gift, so far as the dwelling- house is 
concerned, wo are entitled to have the interest of Prokash Chuuder Mitter 
made over to us. The intention of the lady was to keep up and carry 
out the agreement of 18oB, between her and the sons. It was intended 
to give the manager the power of preventing people from living in the 
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house. but not to burn out any one resiHing there. The attempt to restrict 
the disposition of the surplus is void aud can have no operation — Ashutosh 
Dull V. Doorga Churan Chatterjcc (1). Tiiere can be a partition subject 
to a trust in favour of the idol — Ram Coomar Paul v. Jogendcr Nath 
Pal (2). 

Mr. Kennedy for the defeodents. The law as to perpetuities has been 
settled by the decisions of the Privy Council in Soorjeemony Dossee v. 
Denobundno MuHick (3) and Jntindra Mohon Tagore v. Ganctidra Mohan 
Tagore (4). In Soorjeemoney Dossee's [llSj case (3), Lord Justice Knight 
Bruce iaid down that there is nothing agaiust public convenience, nor 
anything generally mischievous or against the general principles of Hindu 
law in allowing a testator bo give property, whether by way of remainder 
or by way of executory bequest, upon an event which is to happen, if at 
all, iinmediatelv upon the close of a life in being. That case was relied 
upon in Jatindra Mohan Tagore v. Ganendra Mohan Tagore (4), to show 
tiiat the English law of executory devises ought to be applied in dealing 
with Hindu succession. But their Lordships of the Privy Council say 
(p. 399). after quoting the remarks of Knight Bruce, L. J.: “A consider- 
ation of tlie subject-matter to which these remarks were applied will, how- 
ever, at once show that they were not intended to have the extensive effect 
attributed to them. Tlie (juostion was not as to the effect of a gift to a 
person not in existence, but whether a person in existence, and capable of 
taking under the will when it had effect, might become entitled upon a 
future contingency to receive an additional benefit. The testator devised 
an estate to several sons, with a proviso that, if either of sucli sons died 
without having a son or son’s son living at his death, neither his widow 
cor daughter shoulil get his share, bub that the same should go over bo the 
other sons. Tneir Lordships held the gift to he valid. The point 
in question, therefore, was not raised, and could nob have been decided 
as supposed. Moreover, in tho subsequent case of Miissamiit Dhoo- 
bun Moyee Debia v. R uiikishore Acharj Chowdry (5), in which the testa- 
mentary power of Iliixlus iu liongal was fully recognized, it was distinctly 
laid (iown that the nature and extinit of such power, so far as relates 
to contiogent remainders and executory devises, is not to be regulated 
or governed by way of analogy bo the law of Euglantl, which law applies to 
tho wants of a state of society widely differing from that whiol) prevails 
among Hindus in India." .Vnd their Lordships say that they do not desire 
to express anv opinion as to certain exceptional cases by way of contract 
or of conditional gift on marriage or other family provision for which 
aubiiority m ly be found in Hindu law or usage. Tlie con- [114] 
tract in this case is limited within terms which are perfectly reasonable. 
Suppose the case of a p irtnershio for twenty-one years, with power to 
tlie executor of a deceased partner to come in. and with a proviso that if a 
partner retires lie shall not h ive an account hut a particular sum of money; 
sucli an agreement wouUl l>3 perfectly good — Essex v. Essex (6). In the 
case of Rdmdhone Ghose v. Annund Chunder Ghosc (7). whore there was 
an agreement not to partition, the Court held, tliat that was such a contract 
as could he specifically enforced and that no party to tho agreement could 
bo allowed to pirbition. In .Innf/i Na/h Day v. Mackintosh (8), two bro- 
thers executed a deed of tru.st of tho joint family dwelling-house, providing 
that certain religious coromonips should he perform od there for twenty years, 


(l) 5 C. 4;iS = L R. G I. A. 182. (2) 4 0.50. (3) 9 M.I.A. 12S. 

(I) 9 B L.R. 377 (6) 10 M. 1. A. 279. (6( 20 Beav. 442. 

(7j 2 Hyde 93. {8) 8 B.L.B. 60. 
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and that during bbat period neither they nor their heirs should have the 
power to partition. It was held that the mortgagee of the share of one of 
the brothers having notice of the deed couid not obtain partition until the 
twenty years had expired. If that agreement was good, the agreement 
in this case must be good also. (The cases of Sriahnaramaui Dassee v. 
Ananda Krishna Bose (1) and Saunders v. Vautier (li) were also referred 
to.) 

Mr. Bonnerjee in reply. 

Cur. ad. vult. 
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JUDGMENT. 

Wilson, J. — This case came on for settlement of issues on the 19th 
and 22Dd April, when the several questions of law arising in the case were 
argued. It was admitted that there was no real contest as to the facts of 
the case, — that is to say, of the correctness of the pedigree as alleged, and 
the execution of the several documents set out in or annexed to the plead* 
logs. But as there aro infants parties to the suit, it was necessary that 
these matters, so far as they affected them, should be proved. I directed, 
under s. 196 of the Procedure Code, that these facts might he proved by 
affidavit. 

Affidavits have since been filed, and the whole case is now [!15] ready 
for decision. (His Lordship then stated the facts of the case, and proceed- 
ed as follows) : — 

Tbero is no averment or admission in the pleadings that the plaintiff 
purchased with notice of the agreement of 1858. 1 called attention to 

this during the argument, and Mr. Bonnerjee, the nlaintifT's counsel, admit- 
ted that bis client took with notice. 

The first question is, whether the nlaintiff is disentitled to partition 
by reason of cl. 6 of the agreement of 1858. 

The general scheme of tiio arrangement is, in my judgment, clearly 
such as cannot be bin<liug except upon the actual p.xrties to it. Its 
object is to settle the family property upon trust for the maintenance of 
the members of the family horn and to he born. This could not be done 
by gift — Tagore v. Tagore (3) : and what cannot be done by gift cannot 
be done by the intervention of a trust, — Krishnararriani Dnssee v. Atianda 
Krishna Bose (l). On this ground I think cl. 2 and the clauses subsidiary 
to it. viz., els. 3, 4, 7, 9 and 10, could bind nobody but the contracting 
parties. 

At first sight those clauses seem also to create an absolute perpetuity. 
But seeing that the subject of partition is expressly dealt with in cl. 6, it 
may perhaps be that the other clauses were intended to operate only so 
long as the property remained unpartitioned and subject to the ordinary 
right of partition, except so far as cl. (> could control tliat right. However 
this may be, I thir»k the trusts aro bad on the other ground I have stit'Hl. 

Clause .5, which attempts to establish a new line of descent some- 
what analogous to descent-in-tail male, is clearlv inoperative. 

But it was argued that cl. G is valid and binding upon the present 
plaintiff. Tl>e substance of that clause is, that, during the lifetime of 
the five brothers and the survivors and survivor of them, if any brother 
or the son or sons of any brother desired to separate, he should be denrived 
of all share in the property, and should receive Rs. 20,000, or a rateable 


fl) 4 B L.R. O.C. 231. 
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share of that sum instead. This seems to me to be a prohibition of parti- 
tion under penalty of having to accept a fixed sum of money in lieu of a 
share of the estate. 

[116] The short question that has to be decided is, whether the 
owner of property can by mere contract during his lifetime prevent his 
heirs from partitioning property after his death ; and further, whether such 
a prohibition is binding upon an assignee of the heir. 

An attempt was indeed made to put the matter in a somewhat differ- 
ent light. It was said that a man may by gift inter vivoa, or by will, 
give property to one person with a gift over to another, provided the 
latter gift is to take oQect on or before the termination of a life in being 
at the time of gift — Soorjeemoncfi Dossec v. Denobuvdoo Mullick (l) ; and 
it was argued that cl. 6 should be read as giving the property over to the 
other sharers in case any one sought partition during the life of any 
of the contracting parties. But the gift would then be void. A gift, 
whether primary or substitutionary, can only be to some one in existence 
at the time of the gift — Tagore v. Tagore (2j, and this gift, if it be one, is 
a gift not to the brothers, bub to them or tl)eir resuective heirs, born or 
unborn at the date of the document, as the case might be. Such a gift 
cannot take effect — Tagore v. Tagore (2), Soudamineij Dassee v. Jogesh 
Chiindcr Dntt{Z), Klierodenioneii Dassee v. Doorgmoney Dassee (4). 

The clause roust be regarded as a mere restraint on partition. Now 
it is clear that a man cannot by gift inter vivos or bv will give property 
absolutely to another, and yet control his moilo of enjoyment in respect 
of partition or otherwise. It is scarcely necessary bo cite authority for 
this. 

I know of no authority for saying that a man can allow property to 
descend absolutely to his heirs, and yet by any act during his life restrain 
their mode of enjoyment in respect of partition or otherwise. The case of 
Anath Nath Dcy v. Mackintosh io) was cited as an autlioriby. In that 
case two joint owners executed a deed of trust by which certaiu proper- 
ties were set aoart bo provide for religious worship ; the worshio was to be 
performed in the family dwelling-house, which was not in- [1 ! 7]oluded in 
the property sot apart, and it was agreed that for twenty years the house 
should not he partitioned. Maepherson, J„ held, that a mortgagee of a 
half share of the house, taking from blie representatives of one of the 
contracting parties with notice of the trust, could not claim partition 
during tlio twenty years. That case decided, 1 think, no more than this, — 
tiiat tliere \vas a valid trust for tbo performance of certain worship in the 
dwelling-liouse, and as incidental to that trust, a restraint upon partition 
or aliotiaiioii during the period of the trust, and that a mortgagee with 
notice was hound hv tho trust. This case is verv different. If there be 
any trust here, it is tho trust sought to be createil by cl. 2, and that trust, 
for tho reasons I have stated, is l)ad. Thoro remains nothing but the 
restraint on nartition. 

In Rdiiidhone (ihosc v. Aii7iwid Chiindrr Ghosc (6) it was held that a 
contract similar to tho present was binding upon llie parties to it. I do 
not know that the question has ever been expressly raised whether such 
an agreement is binding upon the heirs of the parties. In the absence of 
autlioriby I do not see how a man can have greater power of control over 
tbo enjoyment of property which be allows to descend than over property 


(1i U M. I. A. 12;3. (2) 9 B.L.U, 377. (3) 2C. 262. 

(4) 4 C. 425. (.5) 8 B.L.R. 60. {G) 2 Hyda 93. 
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which he gives by deed or will. The case oi Anand Chandra Gkose v. 
Prankristo Dull (i) is, I bhink, an aubhority bo bhe effecb that such ao 
agreement does not hind a purchaser from one of the conbraotiDg parties. 
Ib cannot any more bind a purchaser from the heir of a contractiog party. 

X come to the conclusion, therefore, that cl. 6 of the agreement of 
1858 affords no answer to the suit. 

A point is also raised in the written statement, founded upon cl. 11 
of the agreement of 1858, as to the capital of the banianship and agency 
business. But I do not bhink any question arises as to that. The plain- 
tiff does not claim any share in the business or its capital, and I read 
cl. IL as only regulating bhe extent to which the business should be 
entitled to draw upon the family funds. 

The third question raised was as to tlie family dwelling-house. Ib 
was contended by the plaintiff that the gift by [118] Neomdhone Dussee 
in 1860 was nob an absolute gift to bhe idol, but that subject to a trust for 
worshio there was a gift for the benefit of bhe members of her family 
mentioned in the deed, of whom Prakash was one. And ib was sought 
to bring bhe case within the authority of such cases as Ashutosh Dutt v. 
Doorga Cfmrn Chatlerjcc (2). I do not bhink this is so. The deed in terms 
gives the house to the idol, and appoints the four surviving sons managers. 
The house is to be the nerpetual habitation of the idol. The four mana- 
gers and tlie sons of her deceased son and their sons are to dwell in it in 
succession, without power to partition or alienate. After paving the 
Government revenue, the profits are to be applied to certain poojahs and 
other religious objects, and the manager for the time being is to receive 
Es. 5 a month. The balan<5e, if any, is to he employed in building new 
buildings for the accoinir.odation of the families of the managers. If there 
be still any surplus, it is to he employed in the purchase of lands in the 
name of the idol, to bo added to his estate. Tiio deed then makes provi- 
sion for future managers wlio are to be the members of the familv in the 
male line in succession, 8xcludi'*g any who shall forsake his religion, or 
given, widow of his familv in marriage or marry a widow. 

Tills is in my opinion a good gift of bhe house to the idol absolutely. 
The only benefit given to any one else is tiie salary of lis. o to the 
manager, and the right given to actual and potential managers to live 
ini the house. These provisions do not, I think, make the property 
anything but debutter. 

The decree will doclire that the plaintiff is entitled to bhe one-tenth 
share of Prakash in the properties claimed, exclusive of the family dwelling- 
house. The plaintiff is also entitled to a partition. 

Bub on the partition the widow' oi Gohind Chund will be entitled 
for life to a share equal bo that of bhe plaintiff and of lier son Nolit 
Chund. 

There will be the usual partition decree, and costs will follow the 
ordinary rule in partition suits. 

Suit decreed. 
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6 Cal. 119 INDIAN DECISIONS, NEW SERIES Yol. 

6 C. 119(F.B.)s6 C.L.R. 500^5 iDd. Jur. 589 = 3 Shome L.R. 146- 

[119] FULL BENCH. 

Before Sir Richard Garth, Kt., Chief JitsUce, Mr. JitUice Jachson, 
Mr. Justice Ponti/ex, Mr. Justice Morris and Mr. Justice Milter. 


Umaid Bahadur (Defendant) v. Udoi Chand alias Munmun 

(Plaintiff).* [1st June, 1880.] 

Hindu lLjaw — lnhtTitan.ce~~MUakihara-~~Defi>iilion of Sap'mda — Sister's Daughter’s 
Son. 

A sister’s daugbter‘»> sou is ao heir liccording to Mitskshara. 

Tbc author of the Mitaksfaara, in verse 3, Sec. 5, Chap. II, uses the word 
“sapinda”in the sense of “ connection by particles of one boJy,” and not in 
tbo seu«e of “connection by funeral oblations.” 

In order to deteemiue whether a person is a“s^pinda”of the propositus, 
within the meaoiot! of the definition given by tbo author of the Mitakshara in 
Acbarikanda (chapter treating of rituals), it isu'cessvry to see whether they 
arc related as " sapindas” to each other, cither through themselves or through 
their mothers and fathers. 

[F., 5 M. 941(248): 19 B. 631 (63il ; I A.W.N. 142; 9C. 315(3271: R-. 22 0.3.39 
(345): 19 A. 215 1225) = 17 A.W.N. 53: 5 M. 291 (300l ; 2:i M. 123; 9 A. 467 = 7 
A.W.N. 118: 18 M. 193{l9St; 2 Bom. L.R. 842; 14 C.P.L.R. 185 (187); 4 
N.(..R. 31 (351 ; 11 Ind. Car. 872 (87.51= 1-5 G W. N. 1036 ll04Jj=L5 O.L.J. 23 
(34> = 3y C. 319 (329) : 16 lud. Cas. 349 (3511 = 16 C.L.J. 14 (17); 20 A. 191 = 18 
A.W N. 13; D.. 35 C. 631 (634) = 12 C. W.N. 453 = 7 C.L.J. 555; 6 C.L.J. 190 
( 2011 .] 

Till-: plaintiff, one Udoi Ohand. stated, that his father was in possession 
of a certain village under a deed of gift from one Mussamat Nobo Baba, 
dated the 0th January. 18C1 ; and that, after his fatlier's death, be held 
possession of tlio property, but was forcibly dispossessed by the defendant 
on the 18t)i March, 1877. He, therefore, instituteii proceedings under 
s. 530 of the Criminal Procedure Code, but these were dismissed ; and he 
thertrupoD brought the present suit for possession. 

The defendant, who alleged that he was a son of a daughter of a 
sister of Muklitab Bahadur (who had been the husband of Nobo Bahu) 
contouded. tliat the plaintiff had not been in pjssession within twelve 
years from the date of the institution of the suit: and that the deed of 
gift Was not valid in Hindu law. it being -lu absolute gift of property 
made by a widow who had, as such, only a limited interest in the property. 

[ 1 20] The Subordinate Judge found tiiab the suit w is not barred 
by liiiiifation ; that the defendant was a stranger bo the family, and not 
a rev-ersionary heir to Mukhbab Bahadur, the liushand of Nobo Babu, and 
did uot come within the delinition of “ bandhu. ” and therefore was not a 
comi>6teiit person to (juestion the alienation ; and further found, that 
the plaintilT had been wrongfully dispossessed, and gave judgment m 
favour of the plaintiff. 

Tlie defendacb appealed to the High Court. 

Munsheo Mahomed Yusoof and Bal>oo Saligratn Singh for the appel- 

lanb. 

Mr. C. Gregory and Baboo Mohesh Cknnder Choiodhry for the 
respondent. 

The learned Judges (Garth. CJ.. and PlUNSEl’, J.) before whom 
the case was hoard referred it to a Full Bench. The referring order was 
as follows : — 

* Wall Bench on Regular Appeal, No. :i2ofl873. from the decision o( Baboo 
Kader Naih Mozumdar, Additional Judge of Gy», dated 19th January, 1878- 
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“ A question of Hindu law has arisen in this ease, whioh, being of 
general importance, we think should be referred to a Full Bench. 

The plaintiff in this suit, Ddoi Chand, claims certain property as 
heir to his father, Poran Ghaiid, under a conveyance from one Mussamat 
Nobo Babu, the widow of Mukhtab Bahadur, to whom the property 
originally belonged : and for the purposes of the question at issue, it must 
be taken that the plaintiff has a right to recover the property from the 
defendant, unless the latter can show that by Hindu law ho is the heir of 
Mukhtab Bahadur. 

■' The defendant claims to be the heir of Mukhtab Bahadur through 
Mussamat Jeswant Koer, his inH.ternal grandmother, his mother having 
been the daughter of Jeswant Koer, and Jeswaut Koer having been the 
sister of Mukhtab Bahadur. 

“He contends that, standing in this relation to Mukhtab Bahadur, 
the is his ‘ bandhu ’ or cognate, and as such his heir within the meaning of 
the rule laid down in the Mitakshara, Chap. II, Sec. o. vv. 3 & 6. and in 
Sec. 6. It is contended on his behalf, that the term ' sapinda ’ in the latter 
portion [t2l] of v. 3, has been mistranslated by Mr. Golebrooke to mean 
connecced by funeral oblations . whereas its proper moaning is 'connected 
by ties of consanguinity.’ If Mr. Colebrooko is right, tlie defendant could 
not be a ‘bandhu ’ of Mukhtab Bahadur, although, on the other hand. 
Mukhtab Bahadur would be the ’ bandhu ’ of the defendant. 

“ The defendant relies upou a passage in the untranslated portion of 
he Mitakshara f.\char .Adhayaya), quoted by Mr. Justice Dwarkanath 
Mitter in his judgment in the case of Arnrita Kumari Dchi v. Lnkhinarai/un 
Ghuckerbutty (l). See also a passage from Parasara Mailhaba, ouoted at 
page 34 of the same judgment : the cases of Gridh'iri La'll v. The 
Government of Bengal (2) : and M lyne’s Hindu Law. s. 436. itc., where the 
question is thoroughly discussed. 

" Wa, thareford, refer the question, whether the defendant is the heir 
of Mukhtab Bihadur, for the ooinion of the Fall Bench.” 


Munshee HUahomed Yusoo/ for the appellant. — The questiotj before the 
Full Bench is, whether a sLstei 's cl.\uglu 0 r's son i.s an heir according to the 
law as laid down by the Mitakshara. The d«;cisiotj of the question douonds 
on the construction of the Mitaksliara, Chap. II, Sec. 5. v. G. Does tlie 
defendant come within the principle on which that section is based I 
shall show that Mr. Colebrooko's translation is not quite correct. There 
IS DO definition of the word “bandhu,” and in order to define that word 
we must look at Soc. 5. cl. 3. I admit that some limit inust ho placed on 
the word “ bhinnagotra.” hut. according to the true reading, persons who 
are six gotras removed from the deceased are entitled to succeed. The word 
sapinda.” merely means “consanguinity.” Sec. 7 of Chap. 11 of the 
Mitakshara deals with the succession of strangers ; therefore, this would 
show that, in a section in wliich provision is made for succession of pupils, 
fellow students, Ac., a presumption arises that, before strangers can take, 
the relations contemolahod by the Mitakshara must bo exhausted. Clause 4, 
Sec. 3 of Chap. II further points out, that the meaning of the word 
L122] “sapinda” refers to “ consanguinity.” It shows that “sapinda” 
18 something narrower than relationship. According to the Mitaksliara 
there is a class of heirs who do not oiler spiritual benefits to the deceased. 
Sapindas may be either male or female — Lallabhai liapiibhai v. 


(■2) 12 M.I.A. 148 = 1 B.L.R. P. C. 44. 
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Mankiixtarbai (l). Clause 5 of Sec. 4 deals «'ith the succession of brothers 
of the whole blood, and prefers them to brothers of the half-blood. There is. 
however, no relisious reason given for tl^is. What is, therefore, the princi- 
ple which reculates the succession of “ hindhu ?” I say that “ bandhus ” 
come under the words " other relatives” mentioned in Chap. III. Sec. 4. 
Ssc. 6. cl. 1. shows, that maternal uncles are “bandhus.” If so, then a 
sister’s daughter’s son is also a “ bandhu.” No doubt, the Dayabbaga 
bases inheritance on the theory of spiritual benefit — Chao. II, sec. 6, 
V. 18 ; hut M'-'nu says, that this is not the only princinle, pp. 154, 191, 195, 
19G. The difference between the two is, that the Dayahhaga goes on the 
principle of religious grounds, whereas the Mitakshara g >es on the princi- 
ple of proninquity or consanguinity. The Viramitrodya, pref., p. 12, 
gives the <lifrerent doctrines of the laws of inheritance as laid down by 
the Dayabhac v and the Mitakshara. Mr. Colebrooke’s opinion is given 
in 2 Strange’s Hindu Law, p. 242. A ” sapinda ” under the Mitakshara 
is not necessarily connected with spiritual oblations. The case of Amrita 
Kumnri Debi v. Lakhinurai/nn Ckuckerbutty (2) was the ease of a sister’s 
son. It was there held, that a sister’s son was a " sapinda 
under tlie Hindu law, as administered in the Benares school : and 
further, that he was a “bandhu,” and, as such, entitled to inherit. 
A sister’s son is not provided for in the Mitakshara. The case further 
shows, that spiritual benefit are not tlie sole guide ro inheritance. 
Tlio case of Guru Gohind Shaha Manthil v. Anand Lai Ghose. (3) was 
a case under the Bengal law; but still, on p. 35, it is pointed out what the 
word “sapinda” meant as used by Menu. In the Acharakanda of theMitak- 
sharn, Vijnyaneswara states his views as to what constitutes sapinda- 
relationship, and the case of Lallahhai Bapiibhai v. Mankiivarhai (1) points 
out that the author abandoned the doctrine, that the right to offer 
tl23] funeral olilations alone constituted sapinda-relationship, and adopt- 
ed blia theory that sapindaship is liased upon community of corporal 
particles, or in other words noon c insanguinity. In the case of Grid- 
hari Lall Hoy v. The Bnnijal Gooeruin-iU (4), it was contended that the 
maternal aiqicllant. who was lield to ho a “ bandhu" of tlie father, was 
not couipeteot to offer funeral oblations : and that, therefore, ho was not 
entitled to inherit ; hut Sir James Colville (see p. 462) held, that if he 
was incompetent to offer funeral olilations, it followed that his right to 
inherit was wholly independent of the doctrine of spiritual benefits, and 
was to lx* determined solely by kinsmanship. In West and Biihlor. p. 55 
(2-1 oln ). a list of “ liandhus” is given. The case of Mnssamat Umroot v. 
Kulynndd.f (F)) shows, that persons within seventh generation, though in 
the female lino, can lie heirs, .\ccordine to the Hindu law of succession in 
force in Madras, a sister’s sou is an heir, and it seems he is also a “bandhu”: 
Ghi'likani Tiripnti Rayaninyaru v. Rajah Suraneni Venkata Gopala Nara- 
sitnha Rnu /Jahadiir (6) see also Knttc. Amni'il v. Radakristna Aiyaxi (7) 
and Miissa/nat Diirya Bihce v. Janaki Perahad (8), which was the case of 


a brother’s daughter’s son. 

B ifioo -Vo/tr.s/i Chundvr Choirdhry for the respondent. — The word 
“sapinda” must have some limit. It cannot include every kind of relation. 
The meaning of the word as used by the plaintiff seems to mo inconsistent 
with all the decisions on the subject. [MlTTER. J.— The Mitakshara 


(11 i B. 3SH. (2) 2 B.L R. F.B. 28. 

(4) 12 M I. A. 148= I B.L-R. P.C. 44. 
iCx C, M. H.O. R.278. 

(8) 10 B.L R. 341=18 W.R. 331. 
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(5) I Borr. 284. 

(7) 8 M. fl. C. R. 88. 
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says, that the word "sapinda” includes both males and females, but be 
further adds, that male sapindas alone inherit.] No doubt, consangui- 
nity is recognized as a ground of inheritance, but there are two principles, 
—one. that of consanguinity ; the other, the conferring of spiritual benefits 
to the deceased. As to the doctrine of spiritual benefit being the key to 
the Hindu law of inheritance, see Amritn Kumiri Debt y. Lakkinarayan 
Chiickerbutty ^l). Chap. II. sac. 2, para. 6 of the Mitakshara gives a 
right of inheritance to one of a different family, but it does so on^ 
ri24]religious grounds. [JACKSON, J.— It seems clear that Menu refers ^ 
to cooaaoguinitv in Chap. IX. ss. 186. 187.] The other side referred to 
Lallabhai Bapubkai v. Manhivarbai (2); but that decision is not in oon- 
formitv with the following decisions : — Lain Joti Lall v. MusfiamimitDwant 
Aoer(3) Amritn Kumari Debi v. Lakkinarayan ChuckerbuttyiA), Sken Sehai 
Singh v. Omed Kunwar (5). See also the Viramitrodaya. p. 235. and Smnti 

Cbandrika. p. 196. 

Baboo Rally Mohnn Doss on the same side. 

Munshee Mihomzd Ywioof wis not called upon to reply. 

The opinion of ths Full Bmch w:u as follows: — 


;OPlNI()N. 

We think that the question referred to us should be answered in 
the allirinative. If the defendant is a “sapinda” of Mnkhtab Bahadur 
within the meaning of v. 3, sec. 5 of Chap. II of the Mitakshara. there 

cannot be any doubt that he is a baodhu of the deceased. 

The “sapinda” relationship has been defined by the author of the 
Mitakshara in Acharakanda (chanter treating of ritua^. The following 
is a translation of the passage as given in West and Biihlei\ pp. 174 and 
175 “ (He) should marry a girl who is non-eapinda (with himseli). 8he 

is called his sapinda who has (particles of) the body (of some ancestor. 
&c) in common (with him). Non-sapinda means not his sapinda. Such 
a one (he should marry). Sapinda-relationship arises between two people 
through their being connected by particles of one boJv. Thus the 
son stands in sapinda-relationship to his father, because of particles 
of his fathers bodv having entered (his). In like (manner stands 
the grandson in sapinda relationship) to his paternal grandfather 
and the rest, because through his lather particles or his (grand- 
father’s) body have entered into (his own). Just so is (the son a 
sapinda-relation) of his mother, because particles of his mother s body 
have entered (into his). Likewise the grandson stands in sapinda- 

relatioDsnin to his maternal grandfather and the rest through [125] hts 

mother. So also (is the nephew) a sapinda-relation of his maternal aunts 
and uncles and the rest, because particles of the same body (the paternal 
grandfather) have entered into (his and theirs) ; likewise docs he stan<l m 

(sapiada-relationship) with patarnal uncles and aunts and tne rest, bo 

also the wife and the husban.i (are sapinda-relations to each other), 
because they together beg<at one body (the son). In like manner brother s 
Wives also are (sapinda-relations to each other), because they produce one 


(1) 2 B.L R. (P.B.) 2H. 

(3) B.L.R. Sup. Vol. 07 {6!»i = 

(4) 2 B.L.R. IP.B.) 28, (43). 


(2) 2 B. 388. 

W.R. Sp. No. 173. 

(5l G Sel. Rep. 301 = Ne» Kd., 
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1880 
June i. 

Full 

Bench, 

6 C. 119 
(P.B.) = 
C.L.R. 800 
>6 Ind. Jur. 
588=3 
Shome 
L.R. 146. 


0 III -11 



6 Cal. 126 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1880 

JUNE 1. 


Full 

Bench. 


Shorae 
L.R. 146. 


body (the son) with those (severally) who have sprung up from oue body 
(i.e., because they bring forth sons by their union with the offspring of one 

*''^sbands’ father is the common bond which 
1 ^ ought to know that, wherever the word 

sapmda is used, there exists (between the persons to whom it is applied) 

6 C. 119 connection with one body, either immediately or by descent.” 

(F.B.)= Verse p. After the fifth ancestor on the mother’s and after the 

6 CL.R, 500 seventh on^ the lathers side. On the mother’s side in the mother’s line 
*5 Ind. Jur. after the fifth, on the father’s side in the father’s line, after tho seventh 
585 = 3 (ancestor, the sapmda-relationship ceases ; the latter two words must be 
unaers ood : and therefore the word ‘ sapinda.’ which on account of its 
(etj mological) import, (connected by having in common) particles (of one 

restricted in its signification, just as the 
Old ywHfcuya (which etymologically means ' growing in the mud’ and 
therefore would apply to all plants growing in the mud. designates the 
lotus onl>) and the like ; and thus the six ascendants, beginning with the 
fathei pd the six oescondaucs, beginning with the son. and one’s self 
cpnted) as the seventh (in each case), are sapinda-relations. In case of 
a (1 vision of the line also, one ought tocountup to the seventh (ancestor), 
including him vyith whom the division of the line begins (e.g.. two 
collaterals. A and li. aro sapindas. if tho common ancestor is not further 
removed from either of them than six degrees), and thus must the counting 
Of the (Aapinna-relatioDship) be made in every case.'* 

If in v. 3, sec. 5. Chap. II. the author of the Mitakshara used the 
wora sapiiuia in the meaning which ho has given [126] to it in the 

passage cited above, the translation of Mr. Colehrooke of the verse in 
quo5tJon IS not correct. 

Having taken great pains in accurately defining the word " sapinda” 
in tho beginning oMns work, and having said in clear words in the passage 
in question that one ought to know that wherever (he. word sapinda is 
nsed there exists (between the persons to whom it is applied) a connection 
with one body eitiiov immediately or by descent,” it is hardly reasonable 
to suppose that tho author uesd the word in another part of the same work 
in adittorentsense It is a well-understood rule of construction amongst tbe 
authors of tho Institutes of Hindu law, that the same word must be taken 
to have neon used ni one and the same sense throughout a work, unless 
tho contrary is expressly indicated. 


It has heon said that, in the chanter on inheritance, the word “pinda” 
has boon used by tluj author of the Mitakshara in the sense of “ funeral 
cake. No passage has been cited to support this cootention. On tho 
other hanu. lb appeals abundantly clear from tho passage to which wa 
refer bolow. that the author has used tho word “ pinda ” in the sense of 
body, wherev’or the word sapinda occurs. 

^ In V. 0. see. 5 of Chap. II. tlie author, after laying down that 
sainanodokas ” succeed after " sapinda.” proceeds to support this rule bv 
citing anauthonbv thus : Accordingly Vribat Menu says':— ” The relation 
of the sapinda ceases witli the seventh person, and that of samanodokas 
extends to tlio fotijteooth degree: or, as some affirm, it reaches as far as 
the memory of birth and name extends. This is signified by gotra or the 
relation of family name.” 

In Goramonting upon slokas 252 and 253 of Yajnavalkya, tho author 
in Acharakanda (chapter on rituals) cites this text of Vribat Menu, and 
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says with reference to it. that " sapinda-relationship with the father does 
notarise by reason of the connection through funeral cakes, but through 
the connection of particles of one body.” In this part of his work, the 
author treats of the subject of the funeral cakes. If here ha assigns to 
the word “sapinda,” occurring in the text of Vrihat Menu before mentioned, 
the meaning which he has assigned to it in the definition given 

above, it is but reasonable to hold that in v. 6. sec. 5 of Chap. II, he has 
used the word ” sapinda ” in the same sense. ^ 

Again the author, in v. 3, sec. 3, Cbap. Ill, discussing the question 
whether or not the mother is preferential heir to the father, says : — 

" Besides, the father is a common parent to other sons, but the mother is 
not so ; and since her propinquity is consequently greatest, it is fit that 
she should take the estate in the first instance conformably with the text 
‘ to the nearest sapinda the inharitauce next belongs.' ” Here it is evident 
that the word *' sapinda,” occurring in the quoted text of Menu, has been 
used not in the sense of " connection by funeral cake,” but of connection 
of particles of one body.” Two of the well-known commentators of the 
Mitakshara. viz., Baliam Bhutto and Bissessur Bhutto, the author of 
Subodhini, in commenting upon this passage, give the same meaning to 
the word ” sapinda,” in the cited text of Menu. 

These considerations leave no room for doubt that in v. 3, sec. 5, 
Chap. II, the author of the iMitakshara has used the word “ sapinda ” not 
in the sense of ** connection by funeral oblations,” but of connection by 
particles of one body ” as defined in Acharakanda (chapter on rituals). 
That this is the case is evident from blm fact that some of the enumerated 
bandhus in v. 1. sec. G of Chap. II, admittedly do not confer any religious 
benefit on the deceased, and therefore cannot he said to be connected by 
funeral oblations with him. Our conclusion upon this point is supported 
by a decision of the High Court of Bombay in the case of Lallabhai 
Bapubhai v. Mankuvarbai (l). 

The next question for consideration is, whether the defendant in the 
case that has been referred to us stands in such a relation to Mukhtab 
Bahadur, that thev are each other’s “sapindas” as defined by the author 
of Mitakshara in Acharakanda. 

The defendant in this case is a descendant three degrees removed 
from Mukhtab Bahadur’s father, the common ancestor. Mukhtab Bahadur 
is the son of the maternal grandfather of the defendant’s mother. There- 
fore they are related as "sapindas” Cl23] to each other. The defendant 
is a “sapinda” of Mukhtab Bahadur, because he is within six degrees 
from the common ancestor,— w/3., Mukhtab Bahadur’s father; and 
Mukhtab Bahadur, of the defendant, because he is the son of defendant’s 
mother’s maternal grandfather. In order to determine whether a person 
is a “ sapinda ” of the prepositus within the meaning of the detiaition, it 
is necessary to see whether they are related as sapindas ” to each other, 
either directly through themselves or through their mothers and fathers. 
Take for example tlie following table for illustration : — 
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A is the coDDiDon ancestor : B. his son. is the prepositus. C, a 
daugliter oi A ; V, her daughter, both dead, i? is the son of B and has a 
son F. 

Now B and F aresapindas to each other, but not B and F. Although 
F is within six degrees from the common ancestor, yet B not being a 
descendant of the line of the maternal grand-father, either of F or of his 
father and mother, they are not sapindas to each other : but 2i being a 
sapindaof E through [129] his mother, they are sapindas of each other. 
The defendant stands in tbe same relation to Mukhtab Bahadur as E does 
to /i. Therefore, the question referred to us should be answered in the 
allirmativo. 
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PRIVY COUNCIL. 

Pbksent ; 

Sir J. W. Colvile, Sir B. Peacock, and Sir R. P. Collier. 

[On Appeal from the High Court of Judicature at Fort William in Bengal] 


Ramkrishna Das Surrowji (Plaintiff) y. Surfonnissa Begum 
AND OTHERS {Defendants). [27bh and 28th February, 1880.J 


Privy 
Council. 
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755^4 Ind. 

Attaclonent before Judgment ~~Civil Procedure Code (Act VUI of 1859), s. 240— 06;«- p.O.J. 

lion as to tion-compltance with requirements of s. 239 — Burden of Proof Cwtl 
Procedure Code (Act X of 1877), ss. 274, 276. 

A suit on a mortgage foreclosed under Reg. XV!I of 1806, s. 8, comprising 
property attached before the date of the mortgage under s. 81 and th^s following 
Lotions of Act VIII of 1859, was brought against the purchaser of the attached 
nropertv. which had been sold under the decree obtained by the attaching 
creditor. The defence was, that the mortgage falling within the provisions of 
s. 240 of the Act was void as against the attaching creditor and those claiming 
under him. For the mortgagee it was contended that the attachment - ould not 
prevail, it not having been proved athrmativelf that the requirements of s. 239 
Staling to the intimation of the attachment bad been complied with. 

Beld that this obiection to the validity of the attachment could not be raised 
for the first time on this appeal, even if it was not rather for the mortgagee, 
seeking to deprive the attaching creditor of his possession, to prove the non- 
observance ol the formalities in question. 

Semble.~A re attacbmont of property after decree does not imply an abandon- 
menc of an attachment obtained before decrc-o. 

Appeal from a decree of a Divisional Bench of the High Court, 

Bengal (24th November 1876), atlirmiog that of the District .ludge of the 
24-PargaDa3 (Idth September 1875). and dismissing the suit in which the 

appellant was plaintiff. „ , .• -..i t -d 

Id 1872. the respondent. Richard nondry, representing, with ,1. P. 

Hubbard, the firm of Anderson. Wallace, it Co. who liad carried on busi- 
ness in Calcutta as builders, brought a suit in the Court of the Subordinate 
Judge of the 24-Pargauas against [130] Suvfunmssa Begum, daughter 
and heir of Munshi Ba/.lur Rahim, deceased. The suit was to recover 
money due from her father’s estate for building done by the firm, and the 
plaintiffs caused an attaohmont before judgment to be issued, uncler s. 81 
of the then Code of Civil Procedure, upon lands and buildings at ^oa^ah, 
which had been part of his estate. Six months afterwards, in May 1873, 
Surfunnissa Begum, and her husband Mahomed Lhayed. executed to the 
appellant, Ramkrishna Das Surrowji. a mortgage of the same property 
In September 1873 Hendry and Hubbard obtained a decree, under which 
the same land and buildings were attached (the attachment before 
judgment remaining still in force), in order to a sale to satisfy Rs. 7.W0 due 
under the decree. A postponement by consent took place, and Hendry 
and Hubbard, in February 1874, not having obeyed an order to provide 
coats of fresh proclamations of sale, the proceedmgs in execution of decree 
were struck off on the 6th of tliat month. On the 11th of February 
1874 Hendrv and Hubbard, who had not been aware of the order to 
provide fresh costs, made their application for the restoration to the hie of 
iiho execution-proceedings, which was granted. Fresh proclamations of sale 
were issued, and in May 1874. the right, title, and mterost of Surfunnissa 
and her husband, as representing the deceased proprietor in the land and 
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buildings in quesbion, were sold in satisfaction of the decree, — Hendry and 
Hubbard becoming the purchasers. 

Meantime, in the previous January of the same year, on the petition of 
Ramknshna Das Surrowji, it had bean ordered that the mortgage should 
be notified at the time of the sale. And in February 1874 notice of the 
loroclosure of the mortgage under Reg. XVIT of 1816, s. 8, had been issued. 
Surf^unnissa Begum and her husband not disputing the foreclosure. In 
j 167o J. P. Hubbard transferred his interest in the purchase at theexecu* 
tion sale to Richard Hendry, who afterwards obtained possession. The 
1 . resent suit was brought by the mortgagee to obtaiu possession of the 
mortgaged land and houses. Surfunnissa Begum and her husband did 
nob appear, the respondent Richard Hendry alone defending the suit, 
which was, practically, to eject him. 

[l31] Tlio District Judge of the 24*Parganas dismissed the suit, hold* 
TT^ the mortgage was invalid. This decision was confirmed bv the 
High Court, which held, that any mortgage, or other alienation of the 
property, during the time that it was under the attachment issued before 
judgment, was inoperative and void as against tho person at whose instance 
the attachment issued ; that the attachment never had been removed, and 
tho property remained unaffected by this mortgage (so far as the person 
.Mi wliose suit the attachment issued), at the time it was attached and sold 
in execution of the decree: and that the attachment after decree never 
was removed at any time, for the striking off the execution case on default 
of p^^ying talabana left the atbachineDt exactly as ic was. 

Mr. n. V. Doyne and Mr. Herbert Coivell, for theappollant. 

Mr. Cowic^ Q. 0., and Mr. J, Graham, for tho respondents. 

l or the appellant it was argued that the original issue of the attach- 
ment Imd been irregular ; and principally, that the attachment had nob 
been shown to have been duly intimated according to the requirements 
of s. -dJ. lloforence was made to Indrochundcr babii v. Z?un/op(l). 

For tho respondents it was argued, that these objections could nob 
now he raised if Lhoy were over tenable. Tho proof of compliance with 
the recjuiremonts of s. 2:39 was not upon tho purchaser. Anund Loll Doss v. 
Jullodhnr ^haw {2) and Bank of Ticnynl v. Nundolall Doss (3) wore cited. 

At the conclusion of the arguments their Lordships’ ju<3gmenb was 
delivered by 

JUDGMENT. 

^ Silt J.W. ColviIjE. — In this case the appellant sued on a mortgage 
title, completed, as ho alleged, hy foreclosure under Reg. XVII of 1806, 

8. 8, to recover pcssossion of tho property in suit from tho respondent, 
who held it as purchaser at an oxecubion-sale in a suit against the mort- 
gagor. Tlie mortgage-deed was in the Imglish form, with a power of sale. 
Inasmuch as it [132] was sought to bo onforced in tho mofussil, tho pro- 
cedure proscribed by tho Rogulatiori has beon applied to it as if it were a 
mere byc-bil-ica/a, or deed of conditional sale. The suit is the ordinary 
suit, wiiich. iu such cases, tho mortgagee, wlio has foreclosed, ia obliged to 
bring in order to recover possession of tho mortgaged promises, with this 
difforonco only, viz., tliat it is brought against the purchaser under tbo 
execution 'Sale as woll as against the mortgagor, and that the former is 
the substantial defendant. 


(1) 10 W.R. 266 = 1 B.L.U. S.N., 20. (2) 14 M.I.A. 643 = 10B.L.R. 134. 

(3J 12 B.L.R. 600. 
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In such a suit the plaintiff has to make out his title to dispossess 
the other party, and any objection which can be taken either to the 
original mortgage title, or to the proceedings in foreclosure, may be taken. 

The respondent was one of a firm of builders who. in December 
sued one Surfunnissa Begum, as the daughter of Munshi Bazlur Raliim, 
and the representative of his estate by virtue of a certificate under Act 
XXVII of 1860, for the amount claimed as due to tliem, for work dcme 
partly in the lifetime of Bazlur Rahim and partly after his death. On 
the 10th of December 1872 they applied for and obt.nned, under ss. 84 
and 85 of the Civil Procedure Code, an attachment before judgment, in 
order to secure the property. Mr. Doyue took objection to the regularity 
of the issue of tliat attachment, complaining that there was no proof ot 
tlie proceedings which are enjoined by s. 81 and the subsequent sections 
having been adopted. But in their Lordships’ opinion, it must betaken 
that, as between Surfunnissa Begum and the plaintiffs in this former suit, 
there was a valid and subsisting attachment at the date of the execution 
of the mortgage, and that this is virtually admitted by the consent order 
of the 23rd January 1873, wliich was made when part of tlie property 
which liad been attaclied was released from the attachment on the pay- 
ment of part of the plaintiffs' demand, and it was arranged that the 
attachment sliould continue as to the iiarticular property, whicli is the 
subject of this litigation. 

In these circumstances Surfunnissa Begum, on the 20tli of May 
1873, executed tlie mortgage under which tlieplaintin claims ; and the 
principal question raised l>y this appeal is [133] whether that alienation 
of the property was not, by reason of the attachmont. null and void as 

against the attaching creditors and those dc''''U»« J 

decree in that suit was made on the 13 tli of September IS/J, and the 
proceedings in execution began on the IHtb of the same month ; audit 
has been suggested on the part of the appellant that, inasmucb as one of 
these proceedings consisted in an attacbinent after judgment, it must be 
presumed that the actual sale in execution proceeded under this suhsequent 
attachment, and that the resiiondent cannot claim the heneht of the 
• former attachmont. Lpon this point, the learned Judges of the High 
Court sav “ The attachment never was rcmoveil. and the property 
remained unaffecte.l by this mortgage (so far as the person at whoso 
suit the attachment issued! at, ihc time it was attached and 
sold in execution of the decree." Their Lordships must, therefore, 
assume that, although, where property has been attached befoie 
judgment, it is usual to ro-attach it after judgment, that pro- 
ceeding implies no abandonment of this first attachment, which 
gives the priority of lien. There is no trace here of any express abandon- 
ment. If this ho so, and there was. as their Lordships Ihmk there was. 
a valid and siihsisting attachment at the date of t ho mortgage, that ahona- 
tion. unless it can bo sbown not to fall within ll.e provisions of the 240th 
section, was null and void as against the attaching creditor am those 
who claim umler him. llonco. the detormmaMon of this appeal depends 
very much upr>n the point which has been mgemously raised and argued 
hv the learned counsel for the a,.|.ollant, ami particu arly by Mr. Cowell, 
it is said that s. 240 does not govern the case, for the following reasons : — 
Tliat section runs thus : “ After any attachment shall have been made by 
actual seizure or by written order as aforesaid and m the case of an 
attachment bv written order, after it shall have been duly intimated and 
made known in manner aforesaid, any private alienation of the property 
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attached, whetlier by sale, gift, or otherwise,” and so on, “ shaU be null and 
void. It IS contended that the words “ after it shall have been duly 
intimated and made known in manner aforesaid.” incorporate in the 
240tlL the provisions of the 239th section, which says." in the caseof 
U34J lands, houses, or other immoveable property, the written order shall 
he read aloud at some place on or adjacent to such lands, houses or other 
property, and shall be fixed up in some conspicuous part of the Court- 
-house ; and when the property is land or any interest in land, the written 
j order shall also he fixed up in tlie offices of the Collector of the Zilla in 
which the land may be situated.” Their Lordships entertain some doubt 
whellim;. under tlie circumstances of this case, it was nob rather for the 
plamtift, wlio was seeking to oust the defendant from possession, to prove 
the non-observance of the formalities in question, rather than for the 
defendant, who was m possession to prove affirmativelv that thev had been 
observed. However that may be. they are clearly of opinion that the 
point raised is one which cannot be taken liere upon appeal for the first 
tiiiie. It IS one which ought to have been taken in the Court below, 
and their l.ordsliips can find no trace of its having been so taken. 
No such trace is to he found in the judgments, or in the evidence, or in the 
reasons whicli are stated in tlie petition presented to tlie High Court for 
leave to appeal to Her Majesty in Council. On the contrary, tlie first of 
those reasons seems rather to assume tlie regularity of the attacliment, 
and to suggest that it had ceased to be a valid and subsisting attachment 
at the tune llie mortgage was made. It is in these words: " That their 
Lordships ought to have lield that, even if the said property was Icgallv 
attached lieforo judgment, sucli attachment had ceased to he a valid anil 
subsisting attachment under s. H5 of tlie .Act.” In the case which has 
liecn c\UK\ ~/ndrochiouler Bahoo v. Dunhp (D— it is clear from the judg- 
inent of Mr. Justice Maepherson. who is one of (he Judges who decided 
the present case, that (here it had been positively jiroved that those pro- 
ceedings wliicli were enjoined l>y the Act had not taken place. Tlieir 
Lordslnps think tins is clearly an objection which ought to liavo been 
taken in the Court below, ami not raised for the first time liere, because 
^ involves a ((uostiou of fact; and if it had been taken liefore the High 
Court and argued, the Judges of that Court might have directed 
a furtlier inquiry into the matter under the powers which its 
LI35J procedure gives them. Upon this record thev tliink the judgment 
ol tlie High Court was right, and will, therefore, humbly adviseHor 
- lajosty to allirm that judgment and to dismiss this appeal. The costs 
of this appeal will follow the result. 


Solicitors 

Solicitors 


Appeal di.'<}nissr(i. 

for tlic app«‘IIant : Messrs. Burrow and liot/ers. 
for tim respondent : Messrs. H^rentmore and Swinhoe. 


(1) 10 W.R. 2G5-1 B.L.R, S-N. 20. 
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1880 

JDIiY 31. 


Before Mr. Justice Pontifex and Mr. JusUce McDonnell. 


LALJEE SaHOY {Plaintiff) V. PAKEEB CHAND AND OTHERS 

{Defendants).* [21st July, 1830.] 

^indu Lnio -^dit'ikihara—Liability of Son to pay Father's Debts. 

Uoder Uw, according to the rulings of the Judicial Committee, the 

payment, even in the father's lifetime, of ail -intecodeot debt due by him. ia a 

pious duty on the part of the son, aud its discharge is, therefore, auch r. necessary 
purpue as to give validity to a sale or mortgage by the father as against his 
minor sons. Such antecedent debt means a debt antecedent to the transaction. 
vi^.. the sale or mortgage purporting to deal with the property. 

In a suit upon a mortgage by the father alone, where the sons are made parties, 
the decree would be good as against the sons, even though they may have been 
adult when the debt iassuroing it was not for immoral purposes) was incurred, 
and the whole property would be bound, notwithstanding verso 29, Chap. I. 
sec. i. and verse lO. Chap. I. sec. vi of the Mitakshara. 

In ro«poct of ancestril property the son is equally liable for his father’s debts, 
if mt iucurrod for immoral purposes, as for his own debts. The interest of an 
adult son. however, could not. ordinarily, be affected by a decree against the 
father alone. 

Whore however, an adult son, although neither an executant of the bond on 
which the suit was brought, nor a party to such suit, yet wis >hown to be 1136] 
himself liable for a large proportion of the auteccient debt due on the bond, and 
by his conduct had mule it apparent that he approved of and fully acquiesced in 
the sale of the whole ancestral pr.iperty. aod in-ireover that he alloweu the mort- 
gagee to take and rom via in pissossion for upwards of cloven years and to go to 

expense in paving off encumbrtneos on the estate.— it was. in a suit by the 
son to recover bis shvre of such anc-^tral property, hytl. that he was not entitled 
to succ'-ed. Under the cir.-umstaiices the s.m ought to have been made a party 
to the suit brought by the mortgagee. 

The principles laid down bv the Privy Cmncil. aod in the Full Bench case of 
Luchmun Das v Giridhur Chowdhry (U hy the High Court, discussed. 
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This was a suit foi- restoration to possession of a specified sliare of 
certain ancestral property claimed l.y the jilaintifT in virtue of his right as 

son and concurrent lieir under Mitakshara law. , , r.. , , 

The plaint inter alia, stated, that one Lala llurmundul Singh, the 
grandfather of tiie plaintilT, and father of the second defendant, died, leav- 
ing four sons ; that the second dofoudant. as one of such sons, succooded to 
a four-anna siiaro of the ancestral property ; and that the plaintill, as the 
son of tlic second defendant, hecaine, on his hirtli. entitled to a two-anna 
share of his father's property under Milaksliara law : that, on tlie Ith 
July 18G0 the first defendant obtained a decree on a mortgage bond, dated 
the 2nd January of the same vear. against the second defendant, direct- 
ing a sale of his sliare of Monza Kumeryawau ; that the fust defendant, 
at such sale, held on tlie 22nd December, himself purchased, and 

took possession of tlie whole four-anna share of the saul mouza. In the 
present suit (the plaint being filed on loth November 18o5). the plaintill 
sought to regain possession of a two-anna sliare of the said mouza. 

~ * AppcH trim Q-igmal Dacrce. No.l79 of 1879. against the ilecreo of Moulvi Maho- 
mad Syed Nurul riossaio. Khan J 3 ahadoor, Subordinate Judge of bbthabad. datod tho 
-3Ut March 1879. 


C 111—12 


(1 5 C. 855. 
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In his written statement the first defendant asserted, that the mort- 
gage-bond mentioned in the plaint, had been given by the second defend- 
ant as a security for the payment of antecedent debts ; that a portion of 
tins consideration was in respect of moneys due on previous decrees obtain- 
ed in suits in which the plaintiff, as well as his father, the second defend- 
ant. had been made parties ; that a further portion of tlie money so secured 
was borrowed by the second defendant to defray the expenses attendant 
upon tlie performance of the shrad ceremony of the plaintiff’s 

I I tliat no part of the debt incurred under the bond 

had been so incurred for an immoral purpose. The first defendant also 
contended tliat. under the Jlitaksliara law. tlie debt not being contracted 
lor an immoral purpose, the whole of the share of the ancestral property 
winch descended to the second defendant and the plaintiff was liable for 
the debt of the fatlier ; and further, that the plaintiff, hv his conduct at 
i was executed and the decree of the 4th of July 

1866 was obtained, must he taken to have acquiesced in the sale of the 

whole four-anna sluuc of the Mou;ca Kuineryawan, wliicli follow'ed upon 
the cu^creo. 

The Court of first instance found on the facts that the debt due on 
tlie inoitgage-hond, <lated the 2nd January 1806, was incurred to-' pay 
^alld and legal debts duo to the first defendant hv the second defendant, 
and to some extent, by the plaintiff himself : that there was nothing in 
the bond which exempted the sliare of the plaintiff from .sale under the 
decree : and that the plaintiff was aware of and acquiesced in the sale of 
le whole of the four-anna share of Mou/a Kuineryawan. For tliese 
reasons the Court dismissed the plaintiff’s suit. 

The plaintiff, thereupon, appealed to the High Court. 

Baboo //o'l/t Ckundcr B.imrjee and J^.ihoo Pcr^h'id for the 

upljellant. 

Baboo Mohesh Chundcr Chowdhnj. Baboo Chundcr Uadhub Ghose, 
aiul Baboo Abinush C/ifniJer baiicrjef*. lor the re^pomlents. 

.J UDGMENT. 

The ludginont of tlio Court (PoN'TIFKX and :McD().\ni-:i,l. J.J.) was 
(iolivore<l l)y 

1 o.vriM-.x, .1. - This appears to us to lie one of those fraudulent cases 
on the pait of a Mitaksiiara father and son, wdiich have led to the late 
fluctuating (leveioimieiits of Mitaksiiara law'. The case stood over in con- 
sequence of a similar point, at the time it came on. being bidore a Full 

Bencli. Lndiniitn Dass v. Giridhnr Cboirdhrif (i) and the argument was 
ilelayed till tlie decision of the Full Bench had been given. Now, 1 was a 
inouiher of tlie lull Bench on that occasion, and as I understand it, the 
L138J dooisum given liy tlie Full Bench in that case does not interfere 
witli the o|iinions expressed in tho juilgniont of myself and Mr. Justice 
McDonnell in the case of Piirsid JV/tm/a Sint/h v. Hcnooiu'in Sdhai/ (2J 
(wliicIi was one of t lie cases mentioned in the lleforotice to the Full Bench), 
except that it would seem, in consequence of tho rulings of the Privy 
Council, we arc hound to holtl tliat tho iiaymont, even in the fatlier’s life- 
time, of an antecedent didit due by liim is a pious duty on the part of the 
son : and its discharge is, therefore, such a necessary purpose as to give 
validity to a sale or mortgage by the father as against his minor sons (but 
not against his adult sons), whothor such antecedent debt does or does not 


(1) 5 C. 355. 


(2; 5 C. 845. 
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come within the woi'ds — **IC a calamity affecting the whole family requires 
it, or the support of the family renders it necessary, or indispensable 
duties, such as the obsequies of a father or the like, make it unavoidable ; 
always provided that the antecedent debt is not incurred for immoral 
purposes. It was, liowever, the opinion of the Full Bench, that the 
antecedent debt spoken of by the Priv>- Council means a debt antecedent to 
the transaction, viz., tho sale or mortgage purporting to deal with the 
property. 

But if the property is dealt with by a decree in a suit upon a mortgage ‘ 
by the father alone, to which suit the fatlier and sons are parties, it 
follows, from tho Privy Council decisions, that, as against tho sons, even 
tliough they may have been adult when the debt (assuming it was not for 
immoral purposes) was incurred, and notwithstanding verse 29, Chap. I, 
see. i. and verse 10, Chap. I, sec. vi, of the Mitakshara, the property 
would be bound ; not indeed hy virtue of the mortgage, but by virtue of 
the father’s debt antecedent to tho suit being enforceable against tho 
joint ancestral estate, and therefore against the mortgaged property as 
part of it. Strictly speaking, perhaps the suit should he in tho form of a 
.suit iqjon tho mortgage as against tho father, and upon the debt as an 
antecedent debt as against the interests of the sons in tho joint ancestral 
estate. But this would l>o merely matter of form; and the neglect to frame 
the suit accurately would, probably, not prevent the Ccnirt makirig a 
decree wliich would give the sons an opportunity of [139j I'edeniption. 
The result in fact seems to bo. that qua ancestral prouerty, the 
son is as eciually liable for his father s debts, if not incurred for 
immoral purposes, as for Ins own debts. Bub if tlie interests of an 
adult son were airecte<l by a decree against the fatlier alone, wliich. in 
our opinion, is not tlie law. the unreasonahlo consequonco might bo, tliat 
tlie son’s interest would be more liable for the payment of tlic father s 
debt than for the debt, and perhaps the prior debts, of the son. for no 
creditors of the son could touch his interest without suing liini. 

No doubt, previously to the Privy Council judgmeiu, it was consi- 
dered tliab tho pious dutv of paying the father’s debts did not arise until 
after bis decease. This resulted from what appears to have been consider- 
ed by the Privy Council a too litoral interpretation of the texts which 
applied to the subject, and which, for cooveoieoco’ sake, may bo referred 
to as to a great extent collected in Chap. V, sec. iv. of the Mayukha. 
But by the decisioos of tho Privy Council it has now been established, 
that it is a pious duty of the son to pay his father’s debts out of the 

ancestral estate even in tho father’s lifetime. 

Now, in the present case, a Mitakshara father mortgaged certain 
ancestral mohals for the purpose of securing the sum of Rs. 9,000. That 
sum of Rs. 9,000 was made up of three sums duo to the mortgagee on 
antecedent decrees, —viz., a sum of Rs. 2.o9S-3-8, due on a decieeoflOth 
December 1861 ; a sum of Rs. 822-0-6. due on another decree of the same 
date; and the sura of Rs. 5.18:3 9-4. due on a decree of 295h Novem- 
ber 1864 These three <lecroos made uo the sum of Rs. 8.601-3-6. 
The mortgagee agreed to civo up Rs. 201-3-6. but at the samo time 
advanced an additional sura of Rs. 600. thereby making up the whole 
sum of Rs. 9.000. Now, tho first two antecedent decrees which I have 
mentioned were against tho father alone ; but thoy wore decrees which 
have not been impeached, and which show that there were antece- 
dent debts duo from the father at the time of the execution of the 
mortgage bond. The third decree, of the 29th November 1864, was a 
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1880 decree on a bond given by the father and his son. the present plain- 
tiff, which decree had been obtained against the father and the pre* 
*pp„j. sent plaintiff. It is not attempted in this case to show Cl40l that 
*=hat decree was a fraudulent or improper decree. No steps were 
LATE even taken to set it aside ; and we must assume, therefore, that the 
Civil. was a valid debt against the father and the son ; and that 

whole sum of Rs. 9.000, alleged to be secured to 
■7 r T » o<T <^efendant by the father’s bond. was. at the date of such bond. 
/ a?, an antecedent debt due by the father, with the exception of Rs. 600 

advanced at the time. Now, that is so insignificant a proportion to the whole 
sum that, probably, it might be left out of account altogether. But as a 
matter of fact there is a recital in the bond that it was taken for the kariij 
ceremony of the grandfather of the present plaintiff; and we find by a 
statement in the plaint that the grandfather died just one month before 
the execution of the bond in question. We think, therefore, that we 
may safely assume that blie Rs. 600 was advanced to the father 
for a purpose which would be binding on the ancestral estate. Now, 
upon tills mortgage-bond the defendant, mortgagee, sued the father 
alone. He obtained a decree, the property was put up for sale, 

and the mortgagee purchased it. It is true that the decree was 

in the form in which decrees were then drawn, declaring that the right, 
title, and interest of the defendant should be sold. But there can be no 
doubt whatever upon the evidence in this case, that it was the belief of 

tho mortgagee, aft the time when he executed the decree, that he was 

selling and purchasing the whole 16 annas of the property hypothecated. 
Still, if there wore no other circumstances in this case, we should have 
been hound, on the principles to whicli I liave referred at the commence- 
ment of this judgment, to hold, that the son's interest would not be affect- 
ed by that <locree, he not having been a party to tho suit. But in reality 
we find that in this case there are very special circumstances. Nob only 
was bl )0 bond given, as to tho larger proportion of the amount secured, 
for a debt actually due by the son. but we find, upon the evidence, that 
tho son was present at the time of the execution of the bond ; and that 
ho was a con-sonting party to his father mortgaging this mehal. We 
also find, upon the evidence, that after the suit had hoen commenced 
by the mortgagee, and a decree obtained, tho son wont to the 
mortgagee and asked him to postpone tho execution of tho decree. [141] 
Moreover, wo find that the son allowed the mortgagee to purchase, 
and to enter into possession, and to hold possession of the 16 annas for 
nearly tweKe years, because tho purchase was made in December 1866, 
and this suit was not commenced until November 1878: and it is a 
noticeable circumstance that tho plaintiff has carefully absLainod from 
presenting liiinself as a witness. 

Bub the case does not rest thero aloue. for there is evidence bo show, 
and wo have !)een assured, that, after his purchase, the mortgagee paid off 
money-incumhrances upon this estate. In consequence of the son stand- 
ing hy and allowing the mortgage to ho made, allowing tiio mortgagee to 
believe that the mortgage would affect tliat whole 16 annas of the property, 
and afterwards allowing him to take possession under his purchase, bo 
continue such possession for a period of eleven years and upwards, and to 
discharge incumbrances on the estate, wo think it would be manifestly unfair 
and improper, under tiie circumstances, to allow the son in this suit to 
treat the purcliaso liy the mortgagee under his decree as if it did nob affect 
the SOD s interest at all. If these circumstances did not exist, we should 
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have said, as we have stated before, that the son being adult, and being 
no party to the mortgage or to the suit upon it, would not be bound by the 
decree ; and even under existing circumstances, we think that, properly, 
he ought to have been made a party to the suit. But the question now 
is, ought he to succeed in this suit? He has allowed nearly twelve years 
to expire before bringing the present suit : and when he brings the suit, 
be makes no offer whatever to pay off the sum that was secured by the « _ 

mortgage-bond, or the sums paid by the defendant in discharge of ® 
incumbrances on the estate. Now, we have shown that the son is ? C.L.R, 97. 
liable, at all events, so far as ancestral estate goes, which would in- 
clude this mortgaged property, to pay the antecedent debt of the father ; 
and the mortgagee would be entitled to enforce, in execution against 
this property, any decree he might get against the son for that antece- 
dent debt. We think it would be wholly unfair in this suit to 
give the plaiutifi a decree when ha has not offered in any way to 
pay off that debt and inasmuch as he stood by when the mortgage, 

[142] purporting to affect the whole 16 annas, was made, and allowed 
the defendant to take and hold unquestioned possession of the estate for 
more than eleven years, to deal as owner with the other incumbrances on 
this property by paying them off, and to be put to a very considerable 
expense in that way, we think that he ought not now to have even an 
opportuuity of redeeming the property. What we shall do, therefore, will 
be to alBrm the decree of the Court below and dismiss tbe plaintiff s suit. 

The appeal must, therefore, be dismissed with costs. 

Appeal dismissed. 
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APPELL.\TK CIVIL. 

Bcjorc Ur. Justice Morris and Mr. Justice Prinsep. 


KkisT0D.\SS KUNDOo and another (Defendants) v. Ramkant 
Roy CiloWDHUV (Plaintiff).* [10th June, 1880.] 

Practice-Joinder of Causes of Aclion— Civil Procedure Code {Act VIII of 1P59I. s. 7— 
Limitation Act ilX of sch. ii, art. Ih-Mortgaae Decree— Sale for Arrears 

of lievenue — Surplus Sale-ProceedH — Marshalling. 

A morb«a<jeo brouRhl a suit >iR>i>nsfc the mor*Biigor to hiiv« a df'claration of 
his lien over the inortf-agcd properties, and obtained a docreo. He aiierwards 
brovjRht another.suit against certain attaebing creditors of his morigaKor. to have 
a deul iratioo of his lien over cortam surplus moneys in the hands of the Collec- 
tor who previous to the iiistiluiion of the first suit, had sold certain of the 
mo’rf"agtd properties free of all in;“uinbra!ices for arre'\r« o( Government revemie. 
HeWrihit the second suit was not barred under Act VIII of 1859, 8. 7. 

Held also, that the mortgage decree declaring the lien over all the mortgaged 
properties covered the surplus sale. proceeds then in the hands of the Collector, 
because these moneys mu.st. between the mortgagee and aitaching creditors 
of the mortgagor, be' talcon to represent the mortgaged properties. 

Ileera Lai Chowdhry v. Janoheenath Mookerjee (1) followed. 

The doctrine of marshalling does not apply as between a mortgagee and 
attaching creditors of the mortgagor who hold mere money-decrees. 

• Appeal from Original Decree, No. 145 of 1878. against the decree of P. J. G. 
Campbell, Ksq., Officiating Additional Judge of Chittagong, dated the 20th February 
1878, 

/I) 16 W.R. 22-2. 
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The period of limiUtioD prescribed by art. 15, sch, H, Act IX of 1871, fora 
suit to set aside ao order of a Civil Court, does not apply where the order simply 
amounts to a declaration that the Court considers it has no jurisdiction to actio 
the proceeding before it. 

[R. 10 C L.J. 160 (177) ; 87 P. R. 1903; 1 Ind. Cas. 2G4 (278); 1 A.W.N. 22 ; Expl., 
5Ind. Cas. 70 (7i) = M C.W.N, 186 (189)-] ^ 

[143] The facts of this case were as follows : Oa November 3rdj 
187o, R'lm Suuder Sen and Ram Chunder Sen mortgaged cerkain properties 
. 396 to Gonesh Misser on a bond containing a condition for payment of princi- 
pal and interest within one year. The bond also contained the following 
stipulations : — 

We shall pay the Government revenue. If we do not pay the 
Government revenue, and if, in consequence, all or any of the mehals 
he sold by auction for realisation of the Government revenue, then you 
shall be competent to take the principal and interest that shall have been 
^^due to you from the CoUectorate from and out of the surplus sale- 
proceeds on the strength of tliis deed of conditional sale. Neitlier we 
^ nor our heirs sliall be competent to take any objection to it, and no 
^ objection, if taken, shall be legally valid. In case the proceeds of the 
^ sale of the mehals in mortgage do not cover the amount that shall have 
been clue to you on account of principal and interest, you shall be com- 
potent to realise the principal and interest by sale of our other properties, 
whether moveable or immoveable/* 

Shortly afterwards tlie mortgagors neglected to pay the Governn 30 ot 
revenue on nine of the mortgaged properties, which were accordingly sold, 
under Act XI of 1859, iroe from all incumbrances. 

The defendants in tlio present suit, who held money-decrees against 
the mortgagors, obtained orders from the Civil Court attaching the surplus 
sale-proceeils which remained as a deposit in the Collector's ofVice to the 
credit of the mortgagors, their debtors. 

On May 13bh, 187(>. tiie mortgagee applied to the Judge for an order 
releasing the surplus salo-prococds from these attachments, on the ground 
that they were liable to satisfy his mortgage, and bo asked to have evidence 
taken of his claim. The Judge lield, on the authority of the case of 
JJrojoitalh Mittcr (1), that he had no jurisdiction to determine the priority 
of chums to money in deposit in the Collector s Court, and he declined 
to take any proceedings on that uetitioo. The mortgacee then apulied to 
the Collector for payment of this money, [IM] but this application was 
also vojoctod, and an order was passed on tho IGth May 187G. tliat the 
luonoy coul<l not he paid to any person other than the inalik,” probably 
inoaninR tlio moriRagors. 

On January 9th. 1877, Gonesh Misser su«.'d tho mortRagors on liis 
mortRago iiond to recover tho inonoy duo thoroou, ” hy declaration of a 
lien ” on tlio mortgaged properties, or, if that were not sufliciont, from the 
other properties of the mortgacors ; and a decree was passed on uth 
February following, which doclare<J that the mortgaged properties stand 
subject to lien until the realization of tho money.” 

Application for execution of tliis decree was made on 6th April 1877, 
by sale of tho mortgaged properties, the nine properties which had been 
sold for arrears of revenue as already stated being excluded from this 
application, though they, with tho other properties, were entered in tho 
schedule attached to the decree. 
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Gocesh Misser, the original mortgagee, sold this debt, on 21st May 1880 
1877, 80 Ramkant Roy. He. as transferee judgment -creditor, attempted June 10. 
to attach the surplus sale-proceeds of these nine properties. Thereupon 
opposition was made by the present defendants, who had already obtained APPEL- 
orders of attachment, and the Judge, on 11th August 1877, declined to LATE 

take any action for the reasons recorded by his predecessor on 13th May OlVlL. 

1876, which have been already stated. Ramkant Roy, on 29th August 

1877, brought the present suit to set aside this order of the 11th of ® ^*2 = 

August, and to declare that the surplus sale-proceeds were subject to his 7 C.L.R. 396 
mortgage lien. 

Against the decree given to the plaintiff by the Additional Judge of 
Chittagong, two of the decree-holders, defendants, appealed. 

Mr. Bell (with him Baboo Clmnder 2dadhtib Ghose) for the appel- 
lants. — The limitation applicable to this case is .\ct IX of 1871, sch. ii, 
art. 15. The suit is, under that article, barred liy limitation. It is also 
barred under s. 7 of Act VIII of 1859: Moonahee Bnzloor Boheem 
V. Shwnsoonifisa Begum (1) and i^nm-[l45]/i»rry Mondul v. Mothoor- 
mohun Mondui (2). Even if the suit does lie, the Court will compel the 
mortgagee to go against the other mortgaged estates and leave the surplus 
proceeds to tho general creditors. 

Mr. P. O'Kinealy (with him Baboo Akhil Chundcr Sen) for the 
respondent. — Act IX of 1871. sch. ii, art. 15, does not apply hero, 
because the Court refused to pass any erder in the case, and because this 
is not a suit to set aside an order of the Civil Court : Koylasli Chnnder Paul 
Chowdhry v. PteonathBoy Chowdhry (.3). Nor is the suit barred under .Act 
VIII of 1859, 8. 7. because the subject-matter and the parties in both suits 
are different. Tho decree against the mortgaged properties covers the 
surplus proceeds in the hands of the Collector, which must be taken to 
represent tho properties themselves for all the purposes of the mortgage: 

TIeera Lttl Chon dhry v. Janokeennth Mookerjee (4); Maciiherson on Mort- 
gages, pp. 113. 234. The appellants are more general creditors, and tliore- 
fore the doctrine of marshalling does not apply. 

JUDGMENT. 

The judgment of the Court (Monnis and PlUNSi:t*, .TJ.), was deli- 
vered by 

Prinsep. J. (who, after stating the facts as above, continued) : — The 
first objection is. that the suit is barred by limitation, under art. 15 or 
art. 16, sch. ii. Act IX of 1871. hecauso it has not been instituted witliin 
one year from tlie order of the Judge, dated 13th May 1876, or that of the 
Collector, dated 10th idem, rejecting the mortgagee's applications. Wo 
have, however, no doubt that these articles do not apply, inasmuch as in 
neither case was there any order passed adverse to tho mortgagee’s right 
after any adjudication thereof. The orders passed simply amounted to a 
declaration, that neither the Judge nor tho Collector considered that he 
had jurisdiction to act. as desired. The general law of limitation for suits 
to establish a right would, therefore, apply to the present suit, and under 
that law the suit is not barred. 

[146] The main objection pressed on us by Mr. II. Bell, who 
appears as counsel for the appellants, is, that this suit is barred by 
8.7, Act VIII of 1859, because in his suit against the mortgagors, the 


(i) 11 M.I A. ^>rA. 
(3) 4 0. 610. 
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mortgagee, kDovving that these oioe properties had bees sold for arrears 
of revenue, did not apply to have the surplus sale-proceeds declared 
subject to bis mortgage lieo, but merely asked for and obtained a decree- 
against the mortgaged properties. Mr. Bell contends that, as the mort- 
gagee did not ask for all the relief to which he was entitled, he cannot 
now sue for the balance of bis claim : that the surplus sale-proceede 
are distinct from the mortgaged properties, which by the decree have 
been charged with the debt : and that, if he could not bring a second 
suit against the mortgagors, he cannot bring one against the present 
defendants, the creditors of the mortgagors who have obtained orders 
of attachment in execution of decrees held by them. He relies nrinci- 
pally on the case of Moonshte Buzloor Roheem v. Shumsoonissa Begum (1) 
and on Ramhurry Mondul v. MolUurniohun Mo^xdul (2), but the fallacy of 
this argument appears to us to lie in the fact that the judgment-debtors^ 
mortgagors, have not made, and indeed could not make, any opposition to 
the execution of the mortgage decree on the surplus sale-proceeds. The 
cause of action in the present suit is certainly distinct from that 
in the first suit. In that suit the mortgagee sought to establish his 
mortgage-debt and his lien on the mortgaged properties, and to obtain an 
order of the Court enforcing it. and the cause of action was the default of 
t)>e mortgagors to make payment within the stipulated time. The cause 
of action iu the present suit is the opposition of certain creditors to the 
satisfaction of the mortgage-decree out of money, which represents 
the balance due to the mortgagors after payment of Government revenue 
on nine of the mortgaged properties sold under Act XI of 1859, in conse- 
quence of their default. If tlie mortgagee had, in the suit to enforce- 
tho terms of tho' mortgage bond, attempted to obtain a Hen on this 
money, it would have been necessary either to make the present defend- 
ants parties to that suit, or to bring the present suit, hefors he [1*7] 
could obtain a decree binding on the present defendants. But in such 
a case the present defendants might reasonably complain that they 
were not concerned in the cause of action, the default of the mortgagors, 
that the claim to the money was one dependent entirely on the manner in 
whicli execution of the inortgago-docreo was taken out ; that, when this 
matter arose, Miey would he prepared to defend their rights, and that, 
therefore, they should he disuiissod from tlio suit. Such an objection 
would, in our opinion, ho irresistible. To use the words of their Lordships 
of the Privy Council in tho case already quoted : " The correct test is, 

whether the claim in the now suit is iu fact founded on a cause of act>on 
distinct from that which was the foundation of the former suit” (2). 
.Applyi!)g this test we have no doiihr, that tho causes of action in the two 
cases are distinct. 

Hut besides tliese gr.junds we arc of opinion that tho objection must 
fail for another reason. Iti the case of IL'cra Lnl Chon'd/ify v. Jauokecnath 
Mookerirr f4), tho. High Court (Norman. Otlg. C. J.. and L. S- Jackson, 
J.), (Ir‘cl:i'ed, that *’ it has hoon long settled by decisions from the time of 
tlie late Sudtler Court, in consonance with reason an.d justice, that when 
mortgaged lands arosolil for arrears of Govornmont revenue, not accrued 
tlirougti default of the mortgagee, any proceeds which may arise from the 
sale in excess of the arrears belong to the mortgagee, and he has a right 
of action for their recovery. It is clear in fact that the money, the 

(1) 11 M.I.A 6D1. SCO G03 A G03. (2) 20 W.R. 450. 

(3) 16 W.R. 222, 
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proceeds of sale, which had been substituted for the land mortgaged, 
became subject to the lieu to which the land which it represented was 
subject.” 

The Court, iu that case acting on this principle, required a creditor, 
who had, in execution of a money-decree against the mortgagor, attached 
such surplus sale-proceeds, to refund that money to the mortgagee. The 
case.s decided in the Sudder Court, to which reference has been made in 
this judgment, are quoted in Maopherson on Mortgages, 6th edition, p. 234. 

Taking the surplus sale-proceeds as representing the nine mortgaged 
estates which had been sold for arrears of revenue, the decree obtained by 
the mortgagee declaring his lien on them ri48] and other estates would 
be the same as declaring a lien on that money ; and as I have before 
pointed out, a declaration of a lien on that money expressly would not be 
binding against the present defendants, who would be entitled to show, if 
they could do so, that that money was not subject to any such lien, but 
had been rightly attached in satisfaction of their decrees. This, under the 
rule laid down in Brojonath Mitlcr's case (1), could not be determined 
except in a separate suit such as has now been brought. 

Mr. H. Bell next contends that, as a Court of Equity, we should 
compel the mortgagee to execute the decree first on the other mortgaged 
properties, but we can find no authority for such a course. The defendants 
are holders of ordinary money-decrees, and have no special claim on our 
consideration, such as bo require us co interfere with and limit the 
undoubted rights of the mortgagee. He has an easy way of realizing the 
money due to him. and he is entitled to take advantage of it. The 
defendants can proceed to execute their decrees against other properties. 
It is thrown out by Mr. Bell that those properties may be subject to 
other incumbrances. If that bo so. there is still more reason for our 
refusing to require the mortgagee, plaintiff, to proceed against these 
properties, for the defendants, creditors on no security, cannot ask to have 
the advantage of the prior mortgage held by the plaintiff, so as to enable 
them to obtain their money to the detriment of these incumbrancers, and 
more particularly without giving them an opportunity of resisting such an 
order. 

The appeal is, therefore, dismissed with costs. 

Appeal dismissed. 
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[149] APPELLATE CIVIL. 

Before Ulr. Justice Morris and Mr. Justice Prinsep. 

Kasheekishore Eoy Chowdhry [Plaintiff'^ v. Alip 
Mdndud and another {Defendants).* 

I22nd July. 1880.] 

Cu-sIiftJ’crs — Enh'incement— ‘Notice of Enhancement. 

Held, in a suit for enhancement by one eo-shirer, to which the other co-eh4rer 
was made a party, that one co sbarer in not competent to i^^ue a proper notice 
of enhancement without the consent of the other co-sharers previousiy 
obtained, though the rent has been paid to each co sharer separately. Under the 
ruling of the Full Bench, in the ca<e of Guni Mahom-’d v. Moran (1), he must 
first establish bis right to a separate contract to recover bis ceut separately on 
bis individual share. 

[R.. 68 P.L.R. 1901.] 

This wa*: a suit for arrears of rent at an enhanced rate, instituted on 
the 10th of .luly. 1875. The niaint stated that the nlaintiff and the 
second defendant, Bisseswari Chowdhranee, were the owners of a zemin- 
dary, in which the first defendant held a jote, the rent of which he paid to 
each co-sharer separately. Previously bo 1280 (1873). the plainbitT had 
granted his share to his wife, Hurrosoondari Debi. "under a talukdari 
settlement, to hold and enjoy the same during her lifetime." She died 
in the month of Pons 1281 (December. 1874). but in the year 1280, she bad 
directed a notice of enhancement to be served on the first defendant, and 
it was upon this notice that- the present suit was brought. The Court of 
first instanco held that the notice was invalid, and that one co-sbarer 
could nob sue alone for enhancement of rent. On anneal, this udgment 
was reversed, and tlie cause remanded for trial on tlie merits. The lower 
Court, on retrial, gave the plaintiff a decree. The d(>f-^n lanb appealed, 
and. on appeal, the judgment of the lower Court was reversed, and the 
suit oisojissed with costs on the authority of Guni Muhomerl v. Moran (l). 
Tlie nlaintiff then appealed to the High Court, 

[l50] Mr. A. M. Dose, Baboo Mohini Mohiin Roy, Baboo Rnshhehary 
Ghosc, and Baboo Grish Chundar, Chowdhry, for the appellant. 

Baboo Grija Sunker Mozootndar, for the rospondents. 

The following judgments were delivered : — 

.JUDGMENTS. 

PRINSKP, .7. (after shortly noticing other objections not material to 
this report, continued) ; — 

Mr. Bose has enderivoured to show that this suit does not fall within 
the terms of the case referred to the Full Bench ; and he argues that an 
expression of opinion which goes bevond that case is an obiter dictum, 
and is not binding on this Division Bench. 

It appears to me. however, that the judgment of the Full Bench is 
directly in point, and we are hound to apply it to tlie present case. The 

• A)>peal from Appellate Decree. No. 215 of 1879, against the decree of H. Beve- 
ridge. Es(j., Officiating Judge of Rungoiro, dated the 28th Oitobir, 1878, revereiDg the 
decree of Haboo Aubioash Cbundoc Mittor, First Muosif of Bogoorah, dated the 29tb 
May. 1877. 

(1) 4 C. 96. 
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case referred to the Full Bench was thus shated : “ Whether the ijaradar 1880 

of a co-sharer of an entire estate, who has for some time realized his rent’ July 22. 

separately in respect of his share, can sue to enhance the rent of that 

share separately without joiniDfi the other co-sharers of the tenure?” Appel- 
The judgment of the Full Bench declared, “that that question should be LATE 
answered in the negative.” It also declared that “the Rent Law does Civil 

nob contemplate the enhancement of a part of the entire rent, and the 

enhancement of the rent of a separate share is inconsistent with the ^ 
continuance of the lease of the entire tenure.” 7 C.L.R. 107. 

The grounds upon which the judgment of the Full Bench proceeded 
are thus stated : — 

“ The entire tenure was originally held by the tenant under all the 
co-sharers at an entire rent ; but by some arrangement amongst them- 
selves, consented to by the co-sharers on the one hand and by the tenant 
on the other, the latter had been in the habit of paying a portion of the 
rent to each co-sharer in respect of his separate share ; such arrange- 
ments are by no means unusual, and they may be evidenced either by 
direct proof or by usage from which their existence may be nresumed. 

Bub iu either case they are perfectly consistent with the continu-[lSl]aDce 
of the original lease of tlie entire tenure ; and the same consent of all the 
parties by which the arrangement was originally created may at any time 
put an end to it.” Although in accordance with the practice of this 
Court I have always followed this rule. I have done so, with an expre.^sion 
of my own opinion in dissent from it, hecauso it seems to me that the 
separate payment of rent bo each of several co-sharers constitutes a sepa- 
rate tenancy, so far as regards each of the landlords, which would entitle 
each, if not otherwise debarred, to claim an enhancoment of the rent 
payable to him separately. 

' Mr. Bose has referred to two cases, — one Troylochotaran Choivdhru v. 

Muthoora Dey (1), decided by Morgan and Shambhoo Nath Pundit, 

JJ., and the other decided by Peacock, C.J.. and Jackson, J. (2), which 
were not quoted in the argument before the Full Bench, and are in 
conflict with its judgment. .\n(i I have already on a previous occasion 
referred to these cases. 

A point, howovet, arises in the case now before us, which apparently 
was not considered by the Judges who formed the Full Bancli, and that 
is under wliat authority the notice of enhancement required by s. 14 of 
the Rent Law should be issued, where one of several co-sharers alone 
desires to enhance the rent of a tenant. Previous service of a notice of 
enhancement alone confers the right to suo for rent at an enlianced rate, 
and therefore, unless a proper notice has been served, no suit of the 
nature contemplated by the Full Bench could properly be brought. The 
enbancemeut must extend to the entire holding of the tenant, or this can 
be elTeoted only in tho presence of all the co-sharers. One sharer would 
not be competent to issue a notice of enhancement of tho rent of the entire 
tenure, nor could he, under the terms of tho judgment of the Full Bench, 
issue notice of enhancement of the rent due on his own particular share 
except with the consent of his co-sharers previously obtained. 

If that consent bo withheld, he cannot, as held by the Full Bench, 
put an end to the original contract or modify the terms [152] of the 
arrangement under which separate payments of particular shares of rent 
were made. 


(l) W. R. (1864) Act X Rul. 41. 
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Mr. Bose could not contend that, in the present suit in which plaintiff 
demands an enhanced rate on the particular share of rent due to him 
alone, the other co-sharer, who is joined as a defendant, would be entitled 
also to claim the same rate on her share, for the notice of enhancement 
served by the plaintiff on the defendant-tenant claims only the rate due^ 
on his own share, calculated on what would be due on the entire tenure. 
Plaintiff, as the proprietor of only a share, could alone not demand more. 

7 C L R i07 could not bring the present suit on the ground 

■assigned by the Full Bench to substitute a separata contract for rout at 
an enhanced rate on his share of the property, for the original contract 
still subsisting, under which rent was paid in one lump sum on the entire 
tenure. Ho must first establish his right to a separate contract to recover 
rent separately on bis individual share, ha will then be in a position to 
serve a notice of enhancement of that rent, and after that to sue to 
enforce his rights at the rates claimed. Until this is done, so long as 
any of his co-sharers refuse to join with him, the plaintiff cannot assert 
his rights separately. 

Morris, J. — I too am of opinion that, on the authority of the deci- 
sion of the Full Bench in the case referred to, this appeal must be dis- 
missed. Their Lordships, as I understand their judgment, considered 
that, without the rescission of the original contract in respect to the entire 
rent, for which purpose all the parties to ib must be before tho Court, a 
single sharer in a joint undivided tenure cannot sue to raise the rent of his 
share, even though hitherto, by an arrangement which has been concurred 
ID by all the contracting parties, he has been paid separately his quota of 
the stipulated rent. 

Hero tho judgment, as an expression of opinion of the Full Bench on 
tho point referred to it. may be said to end. But it by no means follows, 
as has been argued by Mr. Bose, that when, in a suit of this kind, a sharer 
has made his co-sharer a party, and so brought all the parties to the original 

Court, a frosli apportionment of the rent can at once be 
LlooJ made, anc) a now conlracr> ontored ioto io ths terms desirod by the 
siiaiei -plaintin. As justly observed by thoir Lordships ** if tho original 
lease of the entire tenure is cancelled, or put an end to by the consent of all 
the parties, tho co-sliarers and the tenant are at Jiherty to enter into any 
fresh contracts which the law allows." Here, under the Rent Law in force, 
one of the parties to the original contract, — namely, tho tenant, — can 
hardiv he said to be a consenting narty to its rescission. Kniiaocement of 
rent is a condition incidental to his tonuro of the land, but ho can fairly 
claim a strict fultilinent of all the requireineots of tho law before 
any onhaocemeot of rent can ho imposed upon him. Tho law. s. 14* 
]^eng. Act VIII of 186!), directs that no under-tenant shall be liable 
to psy any higher rent for tho land held by him unless a written 
notice^ shall bo served on him at a time and in a manner epecilied 
by orcior^ of tho Collector on the application of the uerson to whom 
the rent is payable. It seems to me, therefore, to follow as a necessary 
corollary of tho judgment of the Full Bench, that the person to whom 
the rent is payable is not the single sharer, the plaintiff in the suit, but 
all tho sharers in tlie tenure. If the original contract as to the ontire rent 
cannot ho broken and a now contract entered into without the presence 
of the co-sharers, this is so because tho tenure continues one and the same 
as a joint property, the only dinerenco between tlie new contract and the 
old being a modification in the amount of rent to be paid by the tenant. 
If, therefore, the rpnb of one sharer can only be raised by a re-adjjjstment 
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of the entire rent of the teourei then clearly the notice of enhancement 
prescribed by the Act is defective* if it be not served on the application of 
all the 00 ‘sbarers in the tenure. It is quite conceivable that a sharer in a 
joint undivided tenure may be unwilling to raise the share of the rent 
which has hitherto been paid to him separately, and yet object to his oo* 
sharer, in a suit brought for the purpose, raising his quota of rent in a 
certain proportion on bis share* 

Bub inasmuch as the re-adjustment of the rent to which he agrees 
does not affect the terms on which the tenant holds the tenure equally? 
from him and his co^sbarer, it is necessary, before [154] any such 
re-adjusbment of rent can be made, that be, as well as his co-sbarer, 
should sign the notice and apply to have it served upon the tenant. So 
again, in any fresh adjustment of the rent by which he desires to raise his 
quota of rent to the level of that of bis oo-sharer, such co-sbaror must, I 
conceive, join with him in the notice to be served on the tenant. No 
doubt, a new and separate tenancy is created by the new contractor lease, 
but from the very nature of the case the contracting parties continue the 
same, and the tenure remains as before, a joint undivided property. In 
this view the suic of the plaintiff must fail, because the notice of enhance- 
ment required by law has not been served on the tenant on the application 
of all the persons to whom the rent is payable. The appeal is dismissed 
^itb costs. 

Appeal dismissed. 

6 C. 154 = 7 C.L R. 158. 

APPELLATE CRIMINAL. 

Before Sir. Justice White awl Mr. Justice Field. 

Samsheue Khan and others u. The Empress."' [3lst July, 1B80.] 

Rict~Vnlfiw(ul Assembly’^ Culpable Boinicxde^ Fight between two conUndivg FactionSf 
each armed with Deadly Weapons — Penal Code (Act XLV of 18C0), s. 300, 
excep. 5* 

Where death results in a fii^bt between two bodies of men deliberately fighting 
together, a greater proportioa of the meti composing both sides being armed 
with deadly weapons, and it being further apparent from the evidence that the 
man slain wasau adult, and that no unfair advantage was takeu by the ono side 
or the other during the fight, the ofieace committed is culpable homicide, but 
does not amount to murder. 

[DiM.. 18 C. 185 <406).1 

The facts of this case sutliciently appear from the judgments. 

Mr. Wood and Mr. Jionnerjee (with them Babu NuLit Chuuder Sem, 
Babu Jogesh Chunder Boy, and Munshee Sirajul Islam), for the appellants. 
Babu Doorga Mohun Das, for the Crown. 

[166] The following judgments were delivered ; — 

JUDGMENTS. 

White, J. — This is an appeal against the conviction of the five 
appellants, named Shamshere Khan, alias Sirdar, .\b(lul Rohoman Moon- 
shee, Saheb Khan, Uasimuddi Meah, Fakiroollah Khan, for murder com- 
mitted in the course of a riot, for which oDence they have been severally 
transported for life. 

• Criminal Appeal, No. 403 of 1880. againai iha order of T, M. Kirkwood, Esq,, 
SeseioDs Judge of Myrneasiog, dated the ‘ilat April I860. 
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1880 The evidence extends to a very great, and in mv opinion a very 

July 31 . unnecessary, length. It is full of repetitions, and yet the inquiry in some 

important respects has not been as searching as it might have been. It 
APPEL- jg clear, however, that a very serious riot took place in a village called 
LATE Latshailalla. on the morning of the 17th January of this year, which 
Criminal, resulted in the wounding of one man and the death of another. Two of 
“T the shareholders of a portion of a share in the village, named Kurreem 

•7 r r R Mahomed, having quarrelled about their share, sold each 

TL.ii.K. 158. of them a fraction of his share to two rival ^amindars. Khan Saheb and 

Dwarkanath Roy, with the object of enlisting two powerful neighbours in 
the dispute. The purchase by Khan Saheb was taken in the name of hia 

son Hafiz. It would appear that Kurreem Sirdar, when he sold, was not 

in possession of his share and that Khan Saheb, shortly before the riot 
took place, bad been taking steps to get possession of the fractional part 
which he had bought, and for that purpose had erected a cutcberry on the 
land of the prisoner Fakiroollah. who is described ns a small talukdar in 
the village, and who had become a partisan of Khan Saheb. This step was 
followed very soon afterwards by the introduction of some lathials into 
Fakiroollah’s hari. On the morning of the 17th of January, Dost 
Mahomed also collected a number of persons in bis homestead. As to the 
origin of the riot, which took place on that morning between che two 
partisans, we think that the most reliable evidence is that of Nobi Bux, 
the constable, who had, some days previously, been denuted by the 
authoi itics to keep peace in the village, and who was on the spot whilst 
the riot was going on. From his evidence it appears, that Dost Mahomed 
and some of his party came down that morning to Fakiioollah’s bari ; 
that the constable, then seeing preparations being made on both sides, 
which led him to believe that a breach of the peace was imminent, 
[156] had a report drawn up, which he forwarded to the thannah, with 
a request that the Inspector of Police would attend, but before the Ins- 
pector could arrive, the two factions, with armed men on both sides, mot 
in conflict in a field of Dhanoo Sircar, just outside the borders of 
hukiroollah s bari. .\ftor a short fight, (lariboolla, who was one of Dost 
Mahomed’s party, was wounded in the stomach with a spear. Upon this 
Dost Mahomed's party fled eastward to a jack tree, about fifty yards off, 
pursued by Khan Sabeh’s party ; that there Dost Mahomed’s party were 
reinforced by some more partisans armed with spear and latties, when 
Khan Saheb’s party, in their turn, took to flight, but having fled about 
eighty yards, were rallied near some mangoo trees. The fight then 
recommenced, and very soon afterwards a man named Khoaz. who also 
belonged to Dost Mahomed’s party, was killed. A groat deal of argument 
lias boon addressed to us to show that. Khan Saheb’s party was a lawful 
assembly collected together for the defence of the cutcberry, which bad 
boon erected on FakirooUah's land. It may he that there was a motive of 
defence in collecting the party in the first instance, but judging them 
from their acta and conduct, and from what subseiiuently took place, 
wo think there can bo no reasonable doubt that they were originally 
asaemblcxl for purposes of offence as well as defence ; that the purpose was, 
by means of criminal force, to enable Khan Saheb to assert his right, or 
sunposed right, of collecting the rents of the share which he had bought; 
and that when, on the morning of the 17th, knowing that Dost Mahomed 
had collected a band of men to oppose them, and that he and some of his 
partisans had come down to Fakiroollah’s bari with hostile intentions 
against them, they issued armed from FakirooUah’s bari, they so issued 
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wibh a common object of 6ghting Dost Mahomed’s party. The evidence, 
no doubt, shows, that Dost Mahomed's party were in a manner the 
aggressors on that morning, and bad done acts for the express purpose of 
provoking Khan Saheb's party to come forth from Fakiroollah's bari, or 
which at least were calculated to provoke the latter; but on the other 
hand it is clear that Khan Saheb’s party were quite willing to accept any 
challenge from Dost Mahomed or his party. The members of the two 
assemblies, or a large portion of each side, were armed with deadly 

weapons, such as latties and spears, and on the side of Khan Saheb's 
party, at least there was a large number of professional fighting men. We 
look upon wliat took place, from the time that Khan Saheb's party issued 
from the bari until the death of Khoaz, as one continued tiglit, although 
it consisted of more than one scngo ; and wo think that it was in the prose- 
cution of the common object of fighting that Gariboollah was wounded 
and Kboaz killed. 

We have not now before us the persons who actually inflicted the 
grievous hurt on tlie one and the death-wound on the other, but before 
considering the extent to which the five prisoners are responsible for what 
occurred, we will slate the view that we take of the crimes committed by 
the wounding and killing. 

.^s regards the wounding of the man Gariboollah, we consider that 
that lias been proved most satisfactorily to he grievous hurt. The wound 
was a spear-wound, which penetrated the skin of the abdomen. It was 
a severe wound, and resulted in the man being, as the doctor proves, more 
than twenty days in hospital. But for the interposition of Providence, the 
man miglit have lost his life, for, if the spear liad entered the abdomen, it 
probably would have ended in death. 

With regard to tlie mao who was killed, we are of opinion that the 
ofience committed by killing him is culpable homicide, but does not 
amount to murder, inasmuch as Khoaz was an adult, and his death 
occurred in the course of a figlit between two bodies of men who were 
deliberately fighting together, both sides being armed, or a greater part 
of the men on both sides being armed, with latties or spears, wliich are 
deadly weapons, and no unfair advantage appearing upon the evidence 
to have liecn taken by tiie one side over the other in the course of the 
fight. 

On this point. I would refer to the case of The Queen v, Kukier 
Mather (1). decided on the 13tli November 1877 liy a Bench, of which I was 
a member. In that case I considered at some length what was the character 
of the offence where death was caused under circumstances similar to the 
present. I then held that the offence did not amount to murder, because it 
[158] came within the 5th exception to s. 300 of the Indian Penal Code. 
.After alluding to the difference between the English and Indian law on the 
subject as regards voluntary culpable homicide by consent, I said ; — “A 
man who, by concert with his adversary, goes out armed with a deadly 
weapon to tight that adversary who is also armed with a deadly weapon, 
must be aware that he runs the risk of losing his life ; and as he volun- 
tarily puts himself in that position, lie most be taken to consent to incur 
the risk. If this reasoning is correct as regards a pair of combatants, 
fighting by premeditation, it equally applies to the members of two riots 
or assemblies who agree to fight togetlier, and of whom some on each side 
are, to the knowledge of all the members, armed with deadly weapons.” 
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borne of the Judges of this Court entercaio a differoDt view from miDe(l) 
as bo the applicability of the 5th exception to a case of a premeditated 
fight for two reasons,— /?rsl, because the party who is killed does not 
intend to get himself killed if he can help it. But the language of the 
exception is not confined to the case where a man consents to suffer 
death, but extends bo the case where he consents to take the risk of death. 
Although it was Khoax’s intention to escape death if he could, yet he not 
the less ran the risk of death when as an armed man he joined in encounter- 
ing armed men, and he did this voluntarily, and therefore with his own 
consent. 


The second reason is, because sudden fight forms the subject of an 
express exception, namely, the 4tb exception. Hence it is argued thatthe 
Legislature could not have intended that premeditated fight was one of the 
cases prescribed for by the 5bh exception. This argument does not appear 
to me to be based upon a sound construction of the 5bb exception. Con- 
sent voluntarily given by an adult, implies in every case premeditation. 
In suttee, which, according to the universal opinion, falls within the 5th 
exception, the widow deliberately intends to die by burning, and the rela- 
tive who fires the funeral pyre, on which the widow mounts, deliberately 
and with the utmost premeditation, does an act with the intention that 
the widow shall be burned to death. There is nothing, therefore, in the 
L159] fact that the fight is premeditated, which ought to exclude it from the 
operation of the 5th exception. If, as I think, according to the common 
and natural meaning of the words, an armed man, who deliberately fights 
with another man whom he knows also to be armed, consents thereby to 
take the risk of death, why is the adversary who kills him to be excluded 
from the benefit of the oth'excopbion, because, by another exception the 
caso of a man who kills his adversary in the course of sudden fight is 
specially provided for. The circumstances under which a man slays his 
opponent in sudden fight are difTorent from those where he slays him in 
premeditated fight, aud if the Legislature intended that theoffence of both 
should i)e only culpable iiomicide, the intention would naturally be 
shown by the enactment of two distinct exceptions. Again, sudden fight 
is a distinction recognized by the Bnglish law of homicide, and the framers 
of the Code may easily be supposed to have for that occasion alone made 
sudden fight the subject of a distinct exceptioo, without imputing to them 
the intention thereby implied, by excluding from the 5th exception a case 
of premeditated fight, if it actually falls within the meaciing of the excep- 
tion. The sound construction to my mind is, that the 5th exception 
extends to all cases of death occasioned hy. or resulting from, premeditated 
acts, where the party killed takes the risk of the death with his own 
consent ; and that the 4th exceotion is an independent exception, applying 
to all cases of death occurring in the course of sudden and unpremeditated 
fight, and does not in any way bind the natural operation of the 5th 
exception. 

(The learned Judge then went into the evidence as to the share each 
of the prisoners had taken in the riot, and varied the order of the Sessions 
Judge.) 

The eouvictions and sentences passed hy the Sessions Judge will 
therefore he set aside, and the convictions and sentences which I have 
mentioned above will take their place. 


(1) See Empress v. Rohimuddin. 5 C. 31, 
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Field, J. — I oonour in the judgment which has just been delivered. 

I think thac it is very clear that, on the morning of tlio 17th, a consider- 
able number of armed latbials were collected in [160] the village on the 
part of Khan Saheb, and a considerable number on the part of Dost 

Mahomed. • -j ■ -i. 

What actually occurred was this : — The constable having paid a visit 

to Dost Mahomed’s bari, and having had i-eason to hoheve that a number 
of men were collected there, went over to Fakiroollah s bari, and theie 
found the same state of things. It appears that a number of Dost Maho- 
med’s people followed the constable, and took up a position on certain 
land belonging to one Dhunnoo Sircar, south of. and immediately adjoin- 
ing, the homestead land of Fakiroollah. When the constable, having had 
a report written, and having sent it to the thannah by Bhugwan Chowki- 
dar, came out ol the cutcherry recently erected ou Fakiroollah s land, 
south of his bari or homestead. Dost Mahomed represented to him that a 
number of armed men were collected within the homestead of Fakiroollah. 
and urged him (the constable) to arrest them. When the consrable hesi- 
tated to do so. Dost Mahomed called his own men to assist him m carry- 
ing out his expressed intention of doing so himself. It would appear 

either that a considerable number of Dost Mahomed’s men had remaineh 

behind at Dost Mahomed’s bari, or that Dost Mahomed had miscalculated 
the strength of Fakiroollah’s party. Be this as it may. Faknoollah’s 
people did not wait for Dost Mahomed's men to come on Fakiroollah s 
land but they took the initiative, and crossed the boundary line into the 
land of Dhunnoo Sircar, and there the riot commenced, and first took 

pl8lC0 

Under these circumstances I think it is impossible to say that Khan 
Saheb’s party wore a.ttiug on the defensive merely, or. in other words, 
were acting in the exercise of the rigiit of private defence of person or 
property. It is quite clear that both parties were armed, and both parties 
were prepared to fighr, an-l that a very trivial incident was suHicient to 
bring them into conflict. 1 think it is reasonable to say that, m entering 
upon that conflict, each party had for its object to fight for victory, 
and in doing so. knowingly and .lelioerately took upon itself the 
risks of the encounter : to this state of facts I agree that the 5th exception 
to 8 300 of the Penal Code is applicable, and I do not think it very 
material which party were, in the first instance, the actual aggressors, 
though this should be consi.Cl6l]dered in awarding the punishment. 
When a man. being one of an armed hand, and being himself armon with a 
deadly weapon, as there is evidence to shew ibat Khoaz. who was on this 
occasion killed, was arrne.l. takes part in a fight, and uses tiiat deadly 
weapon against his oppoi.oi.is, I think it is reasonable to say that ho wjis. 
within the 4bh clause of s. 300. committing an act winch he knew to he 
so imminently dangerous, that it must, in all probability, cause death or 
such bodilv injury as is likely to cause death ; and 1 ihmk furtner tliat he 
committed such act without any excuse for iDcurnng the risk of causing 
death or such injurv as has just been mentioned When ho and his 
party are opuose.l bv a number of persons similarly armed, and using 
their arms in a similar way. I think it is reasonahlo to say that such 
person, within the meaning of exception .•), takes the risk of death with 

his own consent. 

Order as to convtclioit and sentences varied. 
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APPELLATE CIVIL. 

Before Mr. Justice White and Mr. Justice Field. 


In the Matter of the Petition of Shrish Chundbr 
Mookhopadhva and another,'*' [2otb August, IbSO.j 

Order of Civil Court authorised Lease of Minor's Property— Act XL of 1858, a. 18. 

On an application uniier .s. 13 of Act XL of 1858 for leave to deal with the 
property of an iuftnt, the Civil Court is bound lo determine tbo question, 
whether the proposed mode of dealing with it would, if sanctioned, be for the 
benefit of such infant: and the petition .sh>uld coniain all the materials reason- 
ably required to enable the Court to decide that question. 

The decision of Garth. C. J., in Sikher Chund v. DulpuUy Singh (1), followed. 

This was an application by Nibumbini Debi, the mother and guardian 
of her two minor sons, for leave, under s. 18 of Act XL of 1858, to lease 
out certain lands, the property oi the infants. The Civil Court, on such 
application, made the following [162] order : — “ I decline to sanction the 
proposed lease : the guardian must acton her own responsibility." The 
applicant, thereupon, appealed to the High Court. 

Baboo TIem Chunder Banerjcc. Baboo Auhinash Chundcr Banerjee^ 
and Baboo Omakally Mookerjee, for the appellant. 


JUDGMENT. 

The judgment of the Court (White and Field, JJ.) was delivered 
by — 

White, J. — This is an appeal against the ordor of the Judge of the 
2-i-Pargaiias, declining to sanction a lease, which sanction was applied for 
by Nituiuhuii Debi. as guardian of her two infant sons, under s. 18 of Act 
XL of 1858. 

Tlie case was opened to us as one in which the Court bad refused to 
go into tlio «iuestioo of whether the proposed lease was for the advantage 
of the infants or nob ; but the order, when read, shows that the Judge merely 
declined to sanction the lease, and having regard to the materials that 
were put before him iu the petition, we cannot say that he was wrong. 

In applications under s. 18 the Court is bound to go into the question, 
whether or not tlie proposed sale is one which it is for the benefit of the 
infant that the guardian sliould be empowered to e.Kecuto. On this point 
we may adopt the language used by tlie present Chief Justice in Si/cher 
Chund V. iJulputty iiinijh (2), where he says: — "The Civil Court has now 
nob only the power, bub it is bound, as I consider, under that section, to 
enciuiro into the circumstances of each case, and to determine whether, as 
a matter of law and precedence, it is riglit tliat any proposed sale or 
niurtgagu of the minor's property should take placo." 

The petitiou iu tiio present case contaius a statement of the proposed 
lease on behalf of the iuiauts, and tfiac its execution is necessary in order 
to avert the disposal of the property by the creditors of the infants’ 
father ; but it is defective in not stating the amount of premium that is to 
be taken from the intended lessee, the amount of rent that is reserved by 


• Appeal from Order, No. 150 of 1830, Htjainsl tbc order ofJ.F. Srowoo, Eeq., 
OOiciatiuii Judge of tbo 21-PargauDas, dated the 'i7cb April 1880. 

(1) fi C. 3G;4. {a> 6 C. 363 at p. 381. 
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the patni lease, and the annual rent or pro&ts which are at present derived 
from the property proposed to be leased. 

[163] The petitioner, therefore, did not furnish the District Judge 
with all the naaterials which he reasonably required in order to enable 
him to form a correct opinion as to whether the lease was for the beneBt 
of the infants or not. 

We must dismiss the appeal, but at the same time we think it right 
to intimate that this dismissal will not prevent a second application from 
being made to the District Judge under s. 18, based upon further and 
better materials : and that if these materials shew that the granting of the 
proposed patni lease is for the benefit of the infants, the Court should give 
the necessary power to the guardian to make or join in the grant. In 
dealing with these materials, the Court will consider the allegation of the 
guardian that the granting of the patni lease is necessary to avert the 
disposal of the property by the creditors of the infants’ father. 
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CRIMINAL EERKRENCE. 

Bejore Air. J%istice Tottenham and Mr. Justice Maclean. 


The Empress v. Nistar Rauu.’*' 

[28th June, 1880.] 

Contagious Diseases AcUXIV of 18091, ss. 11. 21— Rules 13 and 27 passed under the 
Act—ilagislrate, Competeticii oj— Jurisdiction. 

Any woman dcsirou'? of cea.<<ine to carry on the buisincss of a common prosd- 
tute IS, under the provisions of the Indian Contagious Diseases Act, J868. 
absolutely entitled tj have her name removed from the register ; and any rule, 
or portion of a rule, purporting to have been framed under the provisions of that 
Act which places any obstacle ou the way of her doing so. is ultra vires and 
and therelore void. 

Where a woman is prosecuted before a Magistrate under's. 11 of Act XIV of 
1868, she is not precluded Irom pleading that she has ceased to bo a common 
prostitute, and tbat she has taken step?, under s. 21 and the rules framed theio- 
under, for the removal of her name from the register; and the Magistrate is 
competent to entertain such a dclence. 

In the matter of Lakhimani Uaur (1). approved. 

[164] This was a refereuce from the Presidency Magistrate for the 
Northern Division of Calcutta, in which it appeared that the defendant. 
Nistar Raur, was registered as a common prostitute under Act XIV of 
1868, and her name was still borne on the register, which was produced in 
evidence before the Magistrate. She was several times convicted and 
fined for failing to appear in due time for periodical medical examination, 
and her fifth and last conviction was on tho 23rd of March 1880. 

It would seem, however, from the records of the Police office, pro- 
duced in evidence, that, in February 1880, an application on behalf of 
Nistar was presented to the Deputy Commissioner of police, informing him 
that she had ceased to be a common prostitute, and was living under the 
protection of a certain individual, and praying that her name might be 
removed from the register. Tho application was rejected. Later on. a 

■ Criminal Reference. No. 106 of 1880, from B. L. Gupta, Esij., C.S., Presidency 
Magistrate of Calcutta, Northern Divi.sioii. dated the SOth May 1880. 

(1) 3 B.L.R. A. Cr. 70. 
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second application, on her behalf, claiming exemption on the same grounds, 
was presented to the Commissioner of Police by her attorney, Mr. Leslie, 
in person. A Police enquiry was ordered, and pending the result of such 
enquiry the woman presented herself for examination on one occasion. 
No orders on the petition were received for some time after this, and 
Mr. Leslie deposed that he made more than one attempt, but failed to obtain 
a hearing for his client. Upon this he intimated to the Commissioner 
that he would advise his client not to appear at her next examination, so 
■ • ■ ^ • that in case of a prosecution sIm might have an opportunity of contest- 

ing her rights before the Court. The result of these proceedings was the 
arrest of the woman by the Police without a warrant from any Magis- 
trate, and this prosecution under s. 11 of the Act. 


Criminal 

Refer- 

BNCK. 

6 C. 163 » 


The first question raised related to the legality of the arrest. The 
Police are expressly authori; 2 ed. by rule 27 of the Government rules, to 
arrest all registered women defaulting at the medical examination. But 
before the Magistrate it was contended that the rule itself, which purports 
to have been made under s. 11 of the Act XIV of 1868, was unautborixed 
by that .\ct, and was therefore ullra vires. 


The next question raised related to the jurisdiction of the Magistrate 
in the case, and to the validity of rule 13 passed [16Sl under s. 21 of 
the Act. Rule 13 provides that applications by women to have their names 
removed from the register should be made in writing to the Commissioner 
of Police, who, if satisfied, on enquiry, that the applicant has really 
ceased to practise as a prostitute. “ may cause her name to be removed 
from the register." Neither the Act nor the rules indicate any other 
mode by which a woman once registered may procure her exemption, 
and the rules provide no appeal from the Commissioner’s orders. It was 
contended, therefore, that the Commissioner’s orders were final, and the 
Magistrate had no jurisdiction to go into the question as to whether the 
woman had ceased to he a common prostitute. On the other hand it was 
contended, tliat s. 21 of the Act confers an absolute right on every registered 
woman to withdraw her name at her option from the register, and leaves 
it to tlio Government only to prescribe the procedure or mode by which 
she may do so : so chat as no vvoman’s name, not even that of a declared 
oomiiion prostitute, can be placed on the register against her will, or 
witlioiit liin* consent : so no woman’s name can continue on the roll after 
she has. in the manner proscribed by Government, applied for the removal 
of lier iviriie ; and bliat if a woman, after the removal of hor came from 
the book, still continues to carry on iho business of a common prostitute, 
tlio only coui se loft to the Police is to prosecute her for each repetition 
of the olTonce under s. 4 of the .\ct. It was. therefore, urged that rule 
13, investing the Commissioner of Police \vith a discretionary power to 
reject applications made under s. 21, was inconsistent with the real import 
of tliab section, and therefore null and void. The ruling of the High Court 
in hi the matter of Lakhinuiui liuur (1) was referred to. 

On tho evidence before him. tiiu Magistrate found, as a fact, that 
the accused liad ceased to he a common prostitute within the meaning of 
the Act ; and ho i.derred tl^o following «iuostionsof law for tho opinion of 
tho High Court under s. 240 of .-Vet IV of 1H77 : — 

l.s7 — Is rule 27 of the rules passed by tho Government of Bengal, 
under Act XIV of 1868. valid in law; and is a woman registered under 


(1) 3 B.L.R. A. Cr. 70. 
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that Aob legally liable to arrest by a Police [166] officer without a warrant, 
for omitting to attend at the periodical medical examination ? 

2nd — Is rule 13 of the said rules consistent with the Act, and can 
the Commissioner of Police, in his discretion, lawfully refuse to remove 
from the register the name of a woman who declares herself desirous of 
ceasing to practice as a common prostitute, and applies for such removal ? 

Zrd — In either case, is a registered woman, whose application to the 
Commissioner of Police for the removal of her name from the register has 
not met with success, precluded from pleading before the Magistrate, on a 
prosecution under s. 11 of the Act, that she is not, or has ceased to be, a 
common prostitute, and is the Magistrate competent to enquire iuto such 
a nlea ? 


1880 
JURE as. 

CRIMINATj 
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ENCE. 
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Mr. B. Allen and Mr. B. N. Miltra, for Nistar Raur. 


The following judgments were delivered ; — 


.JUDGMENTS. 

Maclean, J. — This is a reference made by one of the Presidency 
Magistrates of Calcutta, under s. 240, Act IV of 1877, submitting for the 
opinion of the Court throe questions of law arising out of a prosecution 
under Act XIV of 1868, s. 2. 

The first question raises a point which does not affect the case before 
the Magistrate, who tias to decide whether the person charged before him 
has committed the offence imputed. We think it unnecessary to express 
any opinion on this point. 

We think that, as every woman registered under the .\ct has an abso- 
lute right to have her name removed “ from the book," if she is desirous 
of ceasing to carry on the business of a common prostitute, any rule 
which raises any obstacle to the exercise of that right is not in accordauco 
with s. 21 of the Act. Part of the 13ch rule referred to by the Magistrate, 
commencing ' may postpone" and ending satisfied he,” appears to be 
ultra vires. We answer the second (juestion in the negative. 

The third question refers to the Magistrate’s competency to entertain 
a woman's plea that she is no longer lawfully retained on the register, 
and is therefore not liable to he punished for breach of the rules applicable 
to registered women. In our opinion, a woman prosecuted for an offence 
under s. 11 is not [167] precluded from pleading that she has ceased to 
carry on the business of a common prostitute; that she has taken the 
steps prescribed by s. 21 and the rules framed in accordance therewith to 
obtain the removal of her name from the register ; and that, if it is still 
retained there, it is retained contrary to law. This opinion is, wo think, 
supported by the authority of this Court in the case to which the Magistrate 
refers — In the matter of Lakhitnani Baur (1). It was tliere lield. that 
the Magistrate was bound to oni]uire into the plea tliat the woman before 
him had not been lawfully registered, because she had not consented to it ; 
and on the same principle, we think that, in the present case, it is the 
Magistrate's duty to determine whether or not the woman has been lawfully 
retained upon the register; and if not, whether she had, in fact, ceased to 
carry on the business of a common prostitute or not when the proceedings 
were taken against her. 

Tottenham, J. — I have no doubt that rule 27 is legal in authorizing 
arrest without warrant, but the Magistrate cannot go into this question. 
I think that rule 13 is beyond the scope of s. 21 of the Act in allowing 
the Commissioner of Police to retain a woman’s name on the register as 
long as it pleases him to do so. I road the law as leaving it at the option 

(l; 3 H.L.K. A, Cr. 70, 


109 



6 Cal. 168 


INDIAN DECIS[ONS, NJ5W SERIES 


[Yol. 


1880 

June 28. 

Criminal 

Refer- 

ence. 

6 C. 163^ 

7 C.L R. 197. 


of the woman to be put on the register and to remain on it. She comes 
off at her own peril, but tfiere is oo authority given by law for keeping her 
name ou the register against her will. 

I also think that a woman brought before the Magistrate for breach 
of rules under s. 11 of the .\et is entitled to plead that she has conformed 
to the procedure by Government under s. 23 of the Act ; that she is not 
a common prostitute; and that if she is still on the register, she is kept 
there against the law, and is not liable to be punished for neglectiog to 
attend for examination. The Magistrate, 1 think, should acauit her if he 
finds her plea to be true. 


6C. 168 = 7 C.L.R. 282. 

[168] APPELLATE CIVIL. 

Before Mr. Justice "White an I Mr. Justice Field. 


NuBBI Buksh [Judgnu-nt-debtor) o. Chasni [Decree-holder).* 

(11th August. 1880. J 

Appeal— Insoli'ency — lie/usal to grant A rplication to be declared Insoluenl —Code of Civil 
Procedure (^Ict X of 1877), as. 351. 588, cl. 17, 

An order refusing to grant an application to be made an insolvent, is appealable 
under cl. 17. s. 538 of the Code of Civil Procedure. 

Such an order must be considered to be one made under s. 351. 

Juggntjeebuyi Gooptoo v. Haro Coomnr Pal (!), dissented from. 

[Appl., 15 A. 8 = 12 A.W.N. 140; 10 M. 179 (182).] 

The facts relevant to this report sutliciently appear in the judgnaents 
of the Court. 

Baboo Aushootosh Dhur and Munsheo Serajul Islam, for the appellant. 

Ml’. II. Hell Jifid Mr. Trevelt/an (with them Baboo Bnma Churn 
Bancrjcc. Baboo Ankhil Chunder Sen and Baboo Jugi/ut Chunder Banerjee), 
for the respondent. 

Tho judgments of tlie Court (White and Field, JJ.) were as 
follows : — 

■lUIKlMENTS. 

WhU'E, .T. — This is an appeal against an order of tho Officiating 
Judge of Dace i. rofusinq an apolication. on behalf of Nubbi Buksb Bepari. 
to bo doclareil an insolvent under s. 351 of the Code of Civil Procedure. 

A preliminary objection is taken, that the auoeil does not lie : first, 
on tlie ground that tho order being one of refusal is not made under s. 351 : 
and ser.iindh/, because, if made uinioc that section, no appeal lies against 
an order of I’ofusal, but only against an order granting tho application. 

Section 588, c). 17. of tlio Code gives an anneal against an order 
under a. 351 in those words — “orders in insolvencv matters [169] under 
8. 351." Now. as regards tho first objection. 1 think that tho order under 
appeal, although one of refusal, wis made under s. 351. Tliis is the only 
section under which the District Court can deal with an application by an 
insolvent judginent-dohtor to be marie an insolvent. Neither that section, 
nor any other section in tho chapter, expressly authorizes the Court to 

• Appeal from Order, No. 93 of 1330, ag linst tin order of R. P. R.impini, Esq-. 
OfTiciating Julge of Dacca, dated the 29tb March 1930. 

(1) 5 0. 719. 
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refuse the application ; but from tho language of the 351st section as well 
as from the nature of the case, it is obvious that the Court has such 
power, for s. 351 directs that the Court may. if satisfied as to certain 
particulars, declare the applicant to be an insolvent, which implies that, 
if not so satisfied, the Court may refuse the application. It appears to 
me to follow from these data that an order refusing an application is as 
much made under s. 351 as an order granting an application, unless the 
former order can be supposed to be made under no section of the Code, 
which could not, I apprehend, be seriously contended. 

Taking the order to be made under s. 351, the second objection can- 
not, in my opinion, prevail against the natural meaning of the words 
used in cl. 17 of s. 583. The words “orders in insolvency matters under 
s. 351 ” are wide enough to embrace any order made under that section, 
whatever its nature may he; and an order made by a Court in the course 
of disposing of an application is not the less the order of tlie Court because 
it refuses the application. Where the Legislature intended to confine 
the right of appeal to one species of order, it has used clear and appropriate 
words, as for instance, in cl. 27 of s. 588. whore an appeal is only given 
in respect of orders of refusal under s. 558. This question has been the 
subject of decision by more than one Bench of this Court. In the earlier 
decision — Mumlaz Hos^icin v. lirij ^^ohun Thakoor (1)— the objection 
was disallowed. Mr. Justice Jackson, who pronounced the judgment of 
the Court, says: — “It appears to us that the term ‘ insolvency matter’ 
is purposely wiJa so as to inclu'le any «iuescion arising out of the exercise 
of the functions entrusted to the Courts under the section specified.” 
That decision, and tho reasons upon which it is founded, commend them- 
selves to our judgment. Tlio second decision was passed about a year and 
[i70] a quarter afterwards— jMtf</u/y<;6//nGoop/oo v. Haro Coomar Pal (2). 
In this decision the objection prevailed, bub I am unable to gather from 
the report the precise ground upon which it was allowed to do so. It is 
to be observed that tlie earlier decision of Mr. Justice Jackson and 
Mr. Justice McDonell was not cited. Under these circumstances I think 
that wo are at liberty to act upon that authority, which appears to us 
to be most in conformity with the true construction of ci. 17, s. 588. 

Por these reasons, we are of ojiinion that an appeal lies to this Court 
against the order refusing to declare Nubbi Buksh an insolvent. 

(The learned .liulgo then went into the evidence in the case and 
dismissed the aoueal on tho merits.) 

FirlD, J. —In this case a preliminary objoebion has been made that 
no apoeal will lie. In other words, it is contended, that an order refusing 
to declare a por.son an insolvent doe.s nob come within the meaning of tlie 
words “ orders in insolvency matters under s. 351 ” in cl._^ 17. s. 5RS of 
the Code of Civil Procedure. Section 351 is as follows If tho Court 

is satisfied that. &a the Court may declare him ” U.c.. the anolicanb) 

“ to be an insolvent.” Tliis section contains no ox[>rass provision em- 
powering the Court to refuse an application made by a judgment-debtor 
asking bo be declared an insolvent, and I may add that no such express 
provision is to be found in any other section of the Code. The question 
then arises, under what section does the Court make an order refusing to 
declare a person to he an insolv’ent. That it has power to make this 
order there can be no doubt. 


(1) 4 C. 888. 
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It appears to me that. albhouRh the provisions of a. 351, in their 
express language, empower the Court to make an affirmative order only, 
yet, by necessary implication, they must be understood to give the Court 
the further power to make a negative order.-— i.c., an order refusing to 
declare the applicant to be an insolvent; and that an order refusing to 
declare an applicant to be an insolvent is, therefore, made under s. 351. 
If cl. 8 of s. 588. read with s. 103 of the Code, — cl. 9 of s. 588. with 
s. 108.— cl. 7 of s. 688. with s. Ill, -cl. 19 of s. 533, with s. 370,— [171] 
cl. 20 of s. 588, with s. 371,— cl. 21 of s. 588. with s. 372, — and cl. 27 of 
s. 588, with ss. 658 and 560, — it will be abundantly manifest (more lespeoially 
as regards ss. 371, 558 and 560) that orders refusing to grant applications 
under certain sections of the Code are understood to be made under those 
particular sections which expressly confer the power only of granting 
applications, and do not contain express words authorizing the Court to 
to make orders refusing such applications. I think further that this inter- 
pretation is supported by the construction put by their Lordships of the 
Privy Council upoD the 7th section of the Registration Act in the case of 
Beasut Hossein v. Hadjec AbdooUnh (1). 

I concur in the judgment which has just been delivered on the merits. 

Appeal dismissed. 


6 C 171 (F.B.) = 6 C.L.R. 439=3 Shoras L.R. 132. 

FDLL BENCH. 

Bi’fore Sir Richard Garth, Ki., Chief Justice, Mr. Justice Jackson, 

Mr. Justice Pontifex. Mr. Justice Morris, awl Mr. Justice Mitter. 

Gdj.I.\ Lall {Defendant) V. Fatteh LaLL {Piiintiff}.* [1st June, 1880]. 

Evidence Act il o! 1872),*S5» 13, 40, 41. 43 — in Eviienct of not 

inter partes.*' 

P^rGAKTH. C. J., JaCKSOS, POMTIKBX and MORUIS, JJ, (MiTTER, J*. 
difeiscnting). — A former judgmoot, which not a juigmeot in rem, nor odc 
rditiu^ to matters of a public nature, is not admissible in ovidonce in a eubse- 
quent suit, either as a res judicataf or proof of the particular point which it 
d**cidcH, unless between the same parties or those claiming under them. 

lo a suit botween A and 5, the question was. whether C or D wts the hoir of 
//. If C was the heir of //, then A was entitled t3 succeed ; otherwise not. 
The same question had been raised in a former suit brsu^ht bfiC against 
and decided against A ; and this former judgment wis admitted in evidence in 
the suit between A and 13. aod dealt with by the Courts b3low as conclusive 
evidence against A upon the point eo decided. 

Held (MiTTEU, J., dissenting! that the former judgment was notadmts«ibIe as 
evidence in the suit between A and D either as a triustetion *' under s. 13, or 
as ** a fact under s. 11. or under .any other sectiou of the BviJence Act. 

[P.. 4 A. 02 (OGl^l A.W.N. 137: 110.502(6061; 12 0. 237(2001: 13 0.35 2(357); 
11 M. IIG 1123) ; 12 A. 1 (43) ; Appl.. ll C.L R 523 i530i ; R , 6 0. 935 (993) ; 
25 0. 522 (531); 10 B. 439 (441); 15 0. 233 (235i ; 21 B. 501 (599i«2 Bom* 
L.R. 386 (393j ; 0 C.W.N, 403 (414): 56 P.R. 1906; D.. 12 M 9(13): 10 A, 
686 (586) *8 A.W.N. 242 : 15 M. 19 (23) ; 18 M. 73 (77) ; 23 0. 693 (697). 

[1723 This was a suit to recover possession of cerbaio property, the 
ultimate determination of which suit in favour of the plaintift depended 
on the admission in avideoco of a certain judemenb in a former suit, to 
which the present plaintiff was no party, but in which the present defend- 
ant was tliG plaintiff. Tlio question as bo whether this judgment should 

* Foil Beach on Special Appeal, No. 2307 of 1876. 

(I) L.R. 3 I. A. 221 (226, 22G)«*2 0 131 (137). 
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have been a(3mitted in evidence was referred by GaRTH, C. J., and 
MiTTER, J., to a Full Bench in the terms of the following order : — 

Garth, C. J. — This special appeal depends upon a question of law, 
which we think should be referred to a Full Bench. 

It was admitted on both sides in the lower Courts, that if Sham 
Behari Lall survived Mussummat Sheo Bucham Koer, then the plaintitf 
was the nearest heir of Bhichuk Lall, and as such was entitled to succeed ; 
but if. on the other hand. Mussummat Sheo Bucham Koer survived him, 
then he was not so entitled. 

In the Court of first instance, the plaintiff relied upon a judgment in 
a former suit, dated the 26th of .Tune 1876. in which the question was 
raised between Gujja Lall. the present defendant (who was the plaintiff 
in that suibl, aod Janki Singh and others {the defendants in that suit), 
whether Gujja Lall or Sham Behari Tjall was the nearest heir of Bhichuk 
Lall. It was decided in that suit that Sham Behari Lall was the nearest 
heir of Bhichuk Lall. In this suit it was contended by the defendant in 
both the lower Courts, that the judgment in the former suit could not he 
used as evidence in this suit, because the oresent plaintiff was no party to 
the former proceedings : while the plaintiff, on the other hand, contended 
that the former judgment was admissible in evidence under s. 13 of the 
Evidence Act. as being a transaction by which the right claimed in this 
suit by the plaintiff was assorted and denied. Both the Courts considered 
the judgment admissible in evidence, and upon the strength of it decided 
in the plaintiffs favour. 

It has now been contended before us on special appeal, that ttie 
lower Courts were wrong in admitting the former judgment as evidence 
in this case, and upon this one point the snecial appeal <]ouends. 

[173] It has been decided by this Court In several cases, three of 
which are reported in 23 W. R., pages 162, 293, and 311. that decrees 
in suits between third parties are admissihlo in evidence under a. 13 of 
the Evidence .Act, whilst in other cases in this Court such evidence has 
been constantly rejected. 

Tile (juestion, therefore, referred to the Full Bench is, whether, 
under s. 13. or any other section of the Evidence Act, the judgment in the 
former suit, which was admitted and acted upon as evidence in this suit, 
was legally admissible? 

Mr. M. Ghosd (with him Baboo J»np.sh Chundcr Dcy). for the 
appellant. — The status of heirship was really determined in the former 
suit betwee-o the defendant in the presont suit and a stranger. It was not 
intended that the words “ existence of a right or custom," used in s. 13 
of the Evidence Act, should include any and every right. The Evidence 
Act did nob alter what was the previous law on the subject, — viz., the 
English law. lb was intended by tliis section to include the class of cases 
such as right of ferries and roiuL, and all c.ases in which judgments inter 
(ilids arc admissible. .Ml tiiat. s. 13 of the Act has done, is to adopt Sir 
Barnes Peacock's judgment in Kiinhi/n Lall v. liadha Churn (l). [Gauth, 
C. .1. — The rule in England onlv auplios to public rights.] It will prob- 
ably bo contended by tne other side that under s. 43, the judgment is 
admissible. Before the Evi<ieneo .A(;t was passed, such judgments were not 
admissible in evidence, and it. was nob the intention of blie framers of the 
Act to make any alteration. Clause 1 of s. .12 also shows that the right 
or custom must bo a public right or custom. I contend that the word 
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“ right ” means a right of a public character or of a (7ua5i-public character. 
Under s. 13 this judgment is not evidence. The cases on which the other 
side relies are Neamut AH v, Gooroo Doss (l) and Gutte Koiburto v. Bhukut 
Koiburto (2), but the judgments there appear to be inter partes. The case 
of Hunsa Koer v. Sheo Gobind Raoot (3) was the case of an ex parte decree, 
and that was held as admissible in [174] evidence “ qiuxntum valeat.” 
Nara7iji Bhikkabhai v. Dipaumed (4) points out that such judgments as 
tlie one in question are at best not conclusive evidence; see also Jogendro 
Deb Roy Kut v. Funindro Deb Roy Kut (5), in which the decision of the 
Pull Bench in the case of Kanhy a Lall v. Radha Churn (6) is adopted. 
There are also cases since the passing of the Evidence Act, in which judg- 
ments inter partes have been rejected. [GaRTH, 0. J. — Section 91 of 
Yol. I of Taylor on Evidence {7tb ed.) lays down “ that such judgments 
are not admissible, except by way of demurrer or estoppel.”] 

Baboo 2dohesh Chander Choicdhry, for the respondent. — Although 
the present plaintiff was no party to the judgment in question, yet the 
defendant was ; and the Evidence Act did not intend to exclude as evid- 
ence all judgments which do not come under s. 40. The case of Lala 
Ranglal v. Dccnarayan Tewary (7) points out that such a judgment as 
the present is admissible. 

The opinion of the Full Bench was as follows ; — 


OPINIONS. 

jVIitter, j. — I n this case 1 have the misfortune to differ from his 
Lordship the Chief Justice and my other colleagues. But the importance 
of the question referred to the Full Bench, and the fact that the majority 
of the decided cases on the point are in favour of the view I take, I appre- 
hend, justify mo in stating fully tbe grounds of the conclusion at which I 
have arrived. 

Sections 40 to 43 of the Evidence Act deal with tbe subject of rele- 
vancy of judgments, orders, or decrees of Court. Section 40 provides that 
the existence of a judgment, decree, or order is a relevant fact, if it by 
law has the effect of preventing any Court from taking cognizance of a 
suit or of holding a trial. Section 41 deals witb what arc usually called 
judgments in rent : and by s. 42 judgments relating to matters of a pub- 
lic nature are declared relevant, whether between tbe same parties or not. 
Tlien s. 43 provides that “ judgments, orders, or [175] decrees, other 
than those mentioned in ss. 40. 41. and 42, ai*e irrelevant, unless the 
fact that sucii a judgment, order, or decree existed is relevant under 
some other provision of tliis Act.” 

It is clear that the judgment mentioned in the order of reference 
is not relevant under ss. 40 to 42. Therefore the question that we have 
to determine is, whether or not it is relevant under some other provision 
of the I'lvidoDco Act, so as to bring it within the proviso of s. 43. 

1 am of opinion that it is relevant both under ss. 11 and 13. I shall 

deal witli the question of its relevancy under s. 13 first. That section 

provides : — 

” When the question is as to the existence of any right or custom, the 
following facts are relevant: — 

(0 22 W.R. 365. (2» Id. 457. (3) 24 W.R. 431. 

(4) 3 B. 3. (5) U M.I.A. 367 = 11 B.L.B. 244. 

(6) B.L.K. Sop. Vol. 662 = 7 W.R. 338. il (7) 6 B.L.R. 69. 
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(а) Any transaction by ^vhioh the right or ouatom in question was 
created, claimed, modified, recognized, asserted, or denied, or which was 
inconsistent with its existence. 

(б) Particular instances in which the right or custom was claimed, 
recognized, or exercised, or in which its exercise was disputed, asserted, or 
departed from." 

The existence of a right to some immoveable property is in question 
in this case. That right was asserted and recognized in a previous proceed- 
ing of a Court of Justice, and it seems to me that it would not he^ 
unwarrantably straining the language of the section in question to say, that 
tliat proceeding was " a transaction ’’ within the meaning of s. 13 ; because 
the word " transaction ” in its largest sense means “ that which is done.” 

If the words " transaction ” and ‘‘ right ” be not construed in this 
way, judgments, decrees, and orders which were, before the passing of the 
Evidence Act, considered conclusive, and which now, according to the law 
of evidence as administered in England, are considered, when not pleaded 
as estoppel, cogent evidence, would be excluded. Take for example the 
following illustration : — A brings a suit against B for enhancement of rent. 

B sets up a mukurrari potta in defence. A Court of competent jurisdic- 
tion finds the potta to be genuine, and dismisses the suit. After the lapse 
of several years. B sells his right to C, and A then ejects the latter forcibly. 
Thereupon [176] C brings a suit against A to recover possession of the 
land covered by the mukurrari potta. A denies the mukurrari right, 
and alleges that B was a tenant-at-will. Before the Evidence Act was 
passed, the former judgment would have been conclusive evidence of 
B's mukurrari; see Soorjomonce Daije.e v. Suddamind Mohapattcr (1) and 
Krishna Behari Hoy v. Brojeswar Chotodkranee (2). According to the 
law of evidonco as at present administered in England, it would equally 
be considered conclusive, and, if not conclusive, at least as cogent, 
evidence, in the subsequent suit. See Taylor on Evidence, section 1497. 

Was it intended by the Evidonco Act to declare such judgment as 
this irrelevant ? But it would be irrelevant, unless it be relevant either 
under s. 11 or s. 13. It is not relevant, under s. 40, because its existence 
does not bylaw prevent the Court from ” taking cognizance of the second 
suit.” In the second suit it is tho plaintiff who would seek to use it as 
relevant evidence, and it is apparent that he would nob rely upon it to bar 
the cognizance of his own suit. It may be said that, under s. 13 of the 
present Procedure Code, the existence of the first judgment would prevent 
the Court from holding a trial of the issue as to the mukurrari right of 
B, and would therefore he relevant under s. 40. Supposing that tho word 
“ trial ” in the section in question refers not only to a criminal trial, bub 
also to a "trial” of an issue in a civil suit, the judgment in question 
would nob bave been relevant under this section before the present 
Procedure Code was passed, because, under s. 2 of Act VIII of 1859, it 
would nob have prevented any Court from holding a trial of the issue as to 
the mukurrari title in tlie second suit. Then again, suppose in the second 
suit the judgment in (juestion was nob produced at or before tho trial, 
and evidence bearing upon this issue was allowed to be adduced. Then 
suppose at a later stage of the case, the plaintiff produced the judgment in 
question and satisfied the Court, tliat, in the exercise of its discretionary 
power, it ought to receive it. Under tliese circumstances, I appreiiond it 
would not bo admissible under s. 40 of the Evidence Act. I)ecau8e its 


(1) 12 B.L.R. 301. 


(2) L.R. 2 I. A. 283 = 1 C. 144. 


1880 

^JPNE 1. 

Full 

Bench. 

6 C. 171 
(P.B.) = 
G.L.R. 439 
= 3 Shome 
L.R. 132. 


115 



INDIAN DECISIONS, NEW SERIES 


6 Cal. 177 


[Yol. 


1880 
June i. 

Fuel 

Bench. 

8 C. 171 

(P B.) = 

6 C.L.R. 439 
=3 Shome 
L.R 132. 


existence would and could nob at that stage [177] of the ease prevent the 
Court; from holding a trial of the issue regarding B's mukurrari title. 

The judgment in question then, at least in some oases, not being 
admissible under s. 40, and it being evident that it is not admissible under 
ss. 41 and 42, it would be excluded altogether, unless its existence be 
relevant under some other nrovision of the Act. Bub if we construe the 
words “transaction” and “ right” in s. 13 in their largest sense, it would 
be relevant under that section. 

Bub it has been said that the law of evidence as administered in Fog* 
land, was the law of evidence in force in this country before the Evidence 
Act was passed; that the judgment of the description mentioned in the 
order of reference is and was nob admissible under English law ; and that 
if the Legislature intended bo alter the law in this respect, it would have 
done so by a more clear and express provision than what is contained 
either in s. 11 or s. 13. 

Bub I apprehend that the law of evidence as administered in England 
was not, in its integrity, the law in force iu this country before the pass- 
ing of the Evidence Act. The statutory nrovision on this subject was 
contained in bbe second paragraph of s. 24 of Act VI of 1871, which is 
to the following effect: In oases not provided for by the former part of 
this section or by any other law for the tims being in force, the Court 
shall act aecordinc to justice, equity, aud good conscience.'' This is only 
a re-enactment of the provision of s. 15 of Regulation III of 1793. 
Therefore, so far as the legislacive enactments go, there is no foundation 
for this proposition. 

Upon an examin.ition of the decided cases on the subject, it would 
be found to bo equally untenable. 

Tlie question was fullv discussed by Mr. .Tustice Markby in Doorqa 
Doss Roy Chowihry v. Norendro Coom'ir Dutt Choxvdhry (1), and he 
came to the conclusion that tlie rule of English law was not applicable 
“in all its strictness'' to mofussil Courts in this country. I may as 
well cite hero the observation of the .Judicial Committee upon this point 
in the [178] case of Unide R ijaha Roje Boium-irauze Bahadur v. Pcxn- 
viasawtyiii Venkntadry A’a/'rfoo (2) : — 

With regard to the adrnissibiliry of evidence in the native Courts 
in India, wo think biiat no strict rule can be pj-escrihed. However highly 
wo may value the rules of ovidenco as acknowledged and carried out in 
our own Courts, we cannot think that tbos«i rules could he applied with 
tlie same strictness to the reception of evidence before the native Courts 
in the Ivist Indies, wliero ibis perfectly manifest, the practitioners and the 
.ludges have nob tiiat intimate acquaintance with the principles which 
govern tlie rocoption of ovidenco in our own tribunals ; wo must look to 
tbeir practice : we must look to blio essential justice of the case, and not 
hastily reject any eviilouce, because it may nob lie accordant with our 
owu practice. We must endeavour, as far as the materials will allow us. 
having received tlio evidence, to ascertain wliat woiglit ought properly to 
l»e ascribed to it ; and more especially where we find that ib l^as been the 
piiictico of the Caurt to receive documentary evidence without the strict 
proof wliich luiglib here be considered nocossary : indeed, tlie consequence 
of so iloing would inevitably bo, if the strict rule were adhered to, to 
reject the most impoitanb evidence not only in this ease, but almost in 
every other.” 


{l» C W.R. 232. 


yij 7 M.I.A. 129 (137). 
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Id another case (1) the Judicial Committee observed that *' the native 
•Courts of India in receiving evidence do not proceed according to the 
technical rules adopted in Sngland, and they would, by their usual practice, 
admit a copy of a public document authenticated by the signature of the 
proper officer, as pri»ia /ac?e evidence, subject to further enquiry if it 
were disputed.” 

Tliare is, therefore, no foundation for the proposition that, before the 
passing of the Evidence Act, the law of evidence as administered in Eng- 
land was applied with all its technical strictness to mofussil Courts in 
this country. On the other hand, they were guided by their own practice, 
which was to a great extent moulded on princiules of substantial justice. 

[179] Acting upon this principle, the Courts in this country, before 
the passing of the Evidence Act, always held that judgments of the 
description mentioned in the order of reference were admissible in evidence. 
See Doorga Doss Roy Choxodhry v. Norcndro Coomar DxUt Choivdhry (2) 
and Lala Ranylal v. Deonarayan Teivary (3). In this latter case, speak- 
ing of a judgment of the description mentioned in the order of reference, 
Mr. Justice D. N. Mitter says : — ” That decisions like the one under our 
consideration have been frequently admitted in our Courts as evidence, is, 
I believe, a proposition beyond all dispute, and I do not see any reason 
why we should depart from this practice merely because it is opposed to 
the English law of evidence.” Tlie observation of Mr. Taylor in s. 149o 
shows that, in his opinion also, the propriety of this rule of English law 
is questionable. 

The law of evidence as administered in England was not, therof.nre, in 
its integrity, the law in force in the mofussil Courts of this country, and 
according to the practice of these Courts before the passing of tlio 
Evidence Act, decisions like the one under consideration were admitted in 
evidence. It seems to me that we ought not to come to the conclusion 
that this rule oi law. founded as it was on a long practice of the mofussil 
Courts, was altered by the Evidence Act. unless that was clearly made 
out by the provisions of the Act itself. 

Then, again, if we do nob construe s. 13 in the way I have suggested 
above, the result would he, that a class of judicial proceedings, which were 
always considered as furnishing cogent evidence on the question of posses- 
sion, would bo excluded. I refer to awards under Act IV of 1840, and the 
corresponding sections of the Criminal Procedure Code. They have been 
invariably acted upon as alTordiug valuable evidence of possession, even 
after the passing of the Evidence Act. They would nob bo relevant: under 
s. 40, because, apart from otiior grounds, a proceeding under .\ct IV of 
1840, before a Magistrate cannot ho called “a suit” within the meaning 
of a. 13 of the Civil Procedure Code. Then if these awards are not 
admissible either under s. 11 or s. 13. they would not be role-[l80]vant 
at all. I would hesitate to come to the conclusion that the Evidence .\ct 
Was intended to exclude this class of evidence, unless it was made out as 


6 


clearly as possible from its provisions. 

Then it has been said that, in s. 13 of the Evidence Act, the Legisla- 
ture intended to refer to incorporeal rights only because, in other parts of 
the Act, for example in ss. 32 and 48, where the same word occurs in 
conjunction with the word “ custom,” it has been used in that sense. In 


the first place, it is by no means clear that ss. 32 and 48 deal only with 
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iocorpoveal rights. It is not impossible to cocoeive of a corporeal right 
being of a public or general nature. It is true that, in the generality of 
cases, such rights are incorporeal, but it is by no means confined to that 
class only. Then in the nest place, the word “ right " is qualified by the 
word “ public” in cl. 4, s. 32, and by the word “ general ” in s. 48.. 
There is no such qualification in s. 13. 

Moreover, no reasonable ground can be suggested for tbe necessity of 
restricting the meaning of tbe word “ right” in s. 13 to tbe class " incor- 
poreal.” The contention of the appellant doss not go to tbs extent of 
limiting tbe section to incorporeal rights of a public nature only. In that 
case, no doubt, it could be explained upon the ground that such a con- 
struction would have the ellect of assimilating the provisions of the 
Evidence Act to tbe rule of English law on this subject. But tbe contention 
that tbe section in question refers only to incorporeal rights, whether of 
a public or private nature, does not seem to me to be warranted by any 
general principle. It is difficult to suggest a reason which would justify 
the existence of a distinction between tbe rules applicable to tbe proof of 
corporeal and incorporeal rights, respectively, whether of a public or of a 
private nature. Why should the transaction of tne nature described in 
s. 13 be relevant when A claims a right of way over a piece of land held 
and owned by B, and not so when he claims tbe land itself, appears to 
me inexplicable. It seems to me that the distinction would be arbitrary. 
I may as well here state a special coosideration which leads me to think 
that the Legislature, by the use of the word " transaction,” intended 
to include proceedings of Courts also. Is it at all [I8l] reasonable to 
suppose that a mere assertion of a right by a person setting it up (whether 
that right is corporeal or incorporeal, it is quite immaterial for tbe purposes 
of this argument) would be admissible as evidence, and not the recognition 
of it ))>’ a Court of .Justice? Certainly it seams to mo to be highly 
improijable that that was the intention of the Legislature. 

For these reasons I am of opinion that the judgment mentioned in 
the order of rcferouce is relevant under s. 13 of tlie Evidence Act. 

Then, as regards its admissibility under s. 11, it has been said that a 
judgment is not a fact as defined in the Act itself. It is true that the 
reasons of a decision cannot bo called ” facta ” within the meaning of the 
Evidence Act; but the result of a particular judgment, i.e., whether it is 
favourable or unfavourable to a particular party, is, it sooius to me, a fact 
as defined in that Act. 

illustration {d) of s. 43 is as follows : — “ A has obtained a decree for 
the possession of land against B \ C, B s son, murders A in consequence. 

The existence of the judgment is relevant as showing motive for 
a crime.” 

Now, the decree referred to in the illustration can only be relevant 
uuder ss. 7, 8 or 11. In all these sections I find the word used is 
" fact.” consequently it follows that tlie word “ fact,” as defined in the 
Act itself, includes “ decrees and judgments.” Besides, the definition 
itself is comorolionsive enough to include them. 

If, therefore, the word “ fact,” as defined in the Evidence Act. is 
comprehensive enough to include decrees and judgments, then it seems to 
me that tlie judgment mentioned in the order of reference would be' 
relevant, because it having recognised the right of the plaintiff to the 
present suit, by itself and in connection with tbe circumstance that it' 
was so recognised, notwithstanding the evidence adduced by tbe defen- 
dant, makes the existence of tho fact in issue in this suit highly probable. 
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Again, it may be said that if we are to admit the judgment under 1880 
consideration as evidence, we must also hold that a [182] judgment to June 1. 

which the person against whom it is sought to be used was not a party. 

would also be admissible, because the sections in question make no FULL 
distinction between these two classes of judgments. It is true that that BENCH. 

would bo the consequence, but ordinarily no weight should be attached to 

a judgment between other parties. A similar objectioo may bo urged ® 
against the rule of English law, by which, in matters of public interest, (F.B.)=* 
such as a claim of highway, evidence of reputation from any one is® C.L.R. 439 
receivable (see s. 545 of Taylor on Evidence). For example, in a claim of Shorae 
a highway alleged to be existing in an obscure village in the district of 
Nuddea, evidence of reoutation of an inhabitant of Benares, evidently not 
possessing any information on the subject, would be receivable. But what 
weight would be attached to his testimony? Similarly, when a judgment 
would be sought to 1)6 used against a person who was not a party to it, 
ordinarily no weight ought to bo attached to it. I say ordinarily, because 
there might bo special circumstances which might gi\e to it a weight 
which it otherwise would not liave. For instance, if it bo proved that a 
particular person, although not formally a party to a previous proceeding, 
was yet substantially represented in it, because the whole control of that 
proceeding was in his hands, it would be just and reasonable to allow to 
the previous judgment some weight in that case. It seems to me that the 
Legislature, in enacting these sections, have followed out the principle 
which was laid down by the Judicial Coinruittoc in the case already cited, 
viz., to leave to a Court of Justice in each particular instance to assign 
the proper weight and value to a previous judgment that might ho produced 
as evidence in a cause. 

I %vould, therefore, answer the question in the aflirtnabive. 

PoNTlPKX, J.— In considering the rules of evidence it is necessary to 
look to the ro;isO!i of the inittor. With respect to judgments inlr.r partes, 
it would bo unreasonable that a person who has proved his case once 
against his opponent, who had a full opportunity of rebutting it, should 
be compelled a second time to adduce his proofs against the same opponent. 

Otherwise there would obviously ba no end to litigation. 

[183] But it is by no means unreasonable that a person who has 
never before been put to tho trouble and expense of adducing his proofs, 
should be treated in the same way as if his oppouout had suffered no 
adverse judgment in any otlier proceeding. 

The same opportunities of proof are open as wore open to the success- 
ful litigant in the first proceedinc. Why should a stranger to that 
proceeding 1)0 excused from furuishitjg evidence in the ordinary course? 

In matters of public right tho new party to the second proceeding, as 
one of the public, has been virtually a narly to tho former proceeding, and 
therefore he is properly exouseci 

Tne observations of tho Privy C>iincil. quoted hv Mr. Justice Mittor, 
seem to mo to refer more to matter.s oi form than bo m itters of substance, 
and to apply to tho manner in wiiich a c is-j should ba treabad by the final 
tribunal after having p.issed fchrougii all its stages. 

But the matter we l)ave to deal vvith is essentially one of substance 
and not of form, and in giving our judgment we shall be laying down the 
principle on vvhicb a case ought to be tried in its earliost stage. 

The reason of the matter being, as it appears to mo, against the 
admission in evidence of a judgment not inter paries, I think wo ought 
nob bo give a fio.al construction to ss. 11 and 13 of the Evidence Act, which 
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construction would also, as pointed out in the judgment of the Chief 
Justice which I have had the opportunity of seeing, make ss. 40 — 43 sur* 
plusage. 

I remain of opinion chat the judgment in question in this reference 
is neither a fact” within the meaning of s. 11, nor a “transaction” within 
the meaning of s. 13. 

•Jackson. J. — In ray opinion the previous judgment was not ad- 
missible as evidence in this case. 

In order to a conclusion on this point, it seems to me a relevant fact 
that the Indian Evidence Act, 1872, was passed by the Legislature of this 
country under the direction of a skilled lawyer, for the espress purpose of 
consolidating, defining, and amending the law of evidence in India ; that 
the construction of the Act is marked by careful and methodical [184] 
arrangennent : and that many of the more important expressions used in 
it are plainly interpreted. 

It would be wholly inconsistent with the plan of such an enactment 
that a specific rule contained in one part of it should at the same time be 
contained in or Reducible from one or more other rxiles relating apnarently 
to topics quite distinct, which rules should be at the same time so express- 
ed as to include not merely the specific rule in question, but also matters 
which that rule taken by itself would specifically exclude. 

If we are to accept the argument for the respondent in this case, a 
judgment becomes relevant not only as a judgment, but also as a transac- 
tion. and again as a fact. If this he so. it is not very easy to see why the 
framers of the .\ct should have taken the trouble to frame the elaborate 
provisions wliich follow*. 


On the other hand, when in a law prepared for such a purpose, and 
under such circumstances, wo find a group of several sections prefaced by 
the title ” .ludgmonts of Courts of Justice when relevant,” that seems to 
me a good reason for thinking that, as far as the .\ct goes, the relevancy 
of any particular judgment, is to he allowed or disallowed with reference 
to those sections. 

But admitting, for the sake of argument, that the Act could have been 
drawn in so loose and unskilful a fashion, I proceed to consider w’hether 
the judgment in (juestion cati bo a'lmitted as a transaction or as a fact. 

Tlio kind of transaction relied on is that mentioned in s. 13, “ where 
the question is as to the existence of any right or custom.” It seems to 
me as clear as anything can bo. that tlie “ right ” here spoken of is some- 
thing quite distinct from ownership. How can it possibly bo said, when 
the qtieshion between plaintiff and defendant is which of them is entitled 
to a thing, that the question relates to the existence of a right. That some 
one has a right to the property is undoubted. The question is, to whom 
it belongs. What is roforroH to in the section cited is evidently a right 
which attaches either to some property or to .status: in short, incorporeal 
rights, which though transmissihle, are not tangible or objects of the 
bodily senses. To this [l85] interpretation, the object, the particular 
facts selected, and the illustrations to the section, all seem to me to 
conduce. 

Hut. in addition. I cannot look upon the description of a judgment 
of a Court of .Justice as a transaction otherwise than as a misuse of 
language: nor can any of the verbs which must come in to complete the 
relevancy of such transaction be properly used in respect of judgments. 

A transaction, as the derivation denotes, is something which has 
been concluded between persons by a cross or reciprocal action as it were. 
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whereas the judgment of a Court is something imposed by the authority 
of the tribunal. Sut the Court neither creates, claims, modi6es, recog- 
nises, asserts, nor denies a right or custom. It determines for or against. 
Consequently, in every point of view from which this section can be 
looked at, it seems to me wholly inapplicable to the case. 

But then it is said that the judgment is a fact, and a relevant fact 
under s. 11. 

No doubt, everything which baa been called into being bv some- 
agency or other, is, in the widest sense, a fact ; and in a certain sense, it° 
may be said that a judgment is a fact within the meaning of s. 3 of the 
Evidence Act, and facts are relevant when connected with another fact in 
any of the ways referred to in connection with relevancy. 

Now, if wo strip a judgment of the peculiar character of authority 
given to it by s. 40 et seq., all that it amounts to is this, that A and B 
were before Z, who is a Judge on a particular day, and that Z formed a 
particular opinion on a subject as to which A and B were at issue. This, 
according to the argument, makes it highly probable that -V, a different 
Judge, should come to the same conclusion upon a similar dispute between 
A and C. 

That tile Legislature should have intended to give that sort of efficacy 
to the judgments of the Courts, I sliould have much difficulty in believing, 
even if the words otherwise suggested the construction which, in my 
opinion, they do not. 

I have had the opuortunity of reading the judgment which the Chief 
Justice proposes to deliver, as well as cIih observations of my brother 
PoDtifex, in both of which 1 generally l 186] concur, and for the reasons 
there stateiJ, and those which I have shortly given, I consider the evidence 
inadmissible. 

Garth, C. J. — I am of opinion that the former judgment was nob 
admissible as evidence iu this suit. 

It was contended, in the first place, that it was admissible under 
8. 13 of the Evidence Act, as being a “ transaction,” in which the right in 
question iu the preseub suit was claimed and recognised. 

I consider that the former judgment %va3 nob a ” transaction.” and 
that the right claimed in this suit is not “a right” within tlie meaning 
of s. 13. 


A transaction, in the ordinary sense of the word, is some business or 
dealing which is carried on or transacted between two or more persons. 
If the parties to a suit wore to adjust their differences in! -r sc. the adjust- 
ment would be a transaction ; and by a somewhat straiDe<l use of the 
word, the proceedings in a suit might also be called “ transactions hub 
to say that the decision of a Court of Justice is a transaction, appears to 


me a misapplication of the term. 

Then again as to the meaning of tho word “ right ” in this section. 

It is argued by the respondent’s counsel, that it means any right 
which can possibly be made tho subject of a suit : hut if this were its true 
meaning, the provisions of the saetibn would necessarily apply to all 
suits, because the plaintiff in every suit claims a right of some kind, the 
•existence of which forms the ground of his claim. Surely, this view is 
inconsistent with the first sentence of the section, because that sentence 


seems very plainly intended to confine its operation to a particular class of 
suits, viz., those in which "* a question as to the existence of some right or 
-oustom ” is raised. 
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It may be difficult, perhaps, to define precisely the scope of the word 
“ right,” but I think it was here intended to include those pronerties only of 
anincorporeal nature, which in legal phraseology or generally called “rights,”' 
more especially, as it is used in conjunction with the word “custom.” It 
is certainly used in that sense in subsequent parts of the [l87] Act 
(see s. 48 and sul)-section 4 of s. 32), which deal with matters of public 
or general “ right or custom and in s. 13 the word is probably intended 
to include both public or private rights of that nature. The “ right of 
fishery ” mentioned in the illustration is a right which may be either 
public or private, according to circumstances. 

That the ex))ressioo is used in this limited sense is shown also, as it' 
seems to me, by the words with which it is associated. The right men- 
tioned in the section is one which can be “created or exercised,” which 
expressions are perfectly appropriate whoa speaking of an incorporeal right, 
but would bo wholly inapplicable to the word “right” when used in its 
more extended sense. It would be quite correct to speak of the creation 
or the exorcise of a right of way or of a franchise, but no lawyer would 
think of saying that a right to a chattel or to damages had been “created 
or exercised.” 

I consider therefore in the first place, that the judgment in the former 
suit is nob a “transaction” within the meaning of s. 13 ; and in the next 
place, that if it were, it does not relate to the sort of right which is 
intended by the section. 

But then it is argued that if the former judgment was not admissible 
under s. 13, it was so under s. 11, as being a “ fact.” which, either by 
itself or taken in connection with other facts, makes the case set up by the 
defendant improbable. 

No doubt, the former judgment decided that the present defendant 
was not entitled to the right which he claims in this suit, but the question 
is, wiiethor that decision can be properly considered as a fact. If it can, 
then all judgments or decisions of a Court of Justice, whatever may be 
their nature, and whoever may be the parties co tliem. would, be equally 
admissilde under s. 11, so long as they contained an adjudication, which 
is adverse to the claim of either party in a subsequent civil suit. Thus a 
decision by a tliird class Magistrate in a criminal proceeding, with reference 
to the possession of land or other pronerty, would be a'lmissible as 
evidence in a civil suit between third parties, who were not represented in 
that proceeding, provided only that the decision of the Magistrate was 
adverse bo tlie claim of either party to the suit. .-Vs for instance, if the 
[188] Magistrate decided that X was in possession of certain property, 
)iis decision would be admissible in a subsequent civil suit between A and 
B, whore lioth claimed the same property, in order bo show the impro- 
bability tliat, at the time of the Magistrate's decision, the property belonged 
either to .\ or B. 

It is said that, in this particular case, the defendant, against whom 
tho former judgment is sought to bs used, was the plaintiff in blia former 
suit, and liad therefore ample opportunity in that sait of contradicting the 
ovidonco that was brought against him. But s. 11 makes no exception in 
favour of that or any other class of cases. If a previous adverse judgment 
is admissible in a civil suit under that section, it matters nob what may 
have been the nature of tho previous proceeding, nor who may have been 
tho parties to it. 

I consider that an adjudication or opinion expressed in a judgment, 
is not properly speaking, “a fact,” and certainly not a fact witbia 
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the tQeaoing of s. 11. The delivery or existence of the judgmeot itself 
may be a fact, but the decision which the judgment contains is no more 
a fact than an opinion expressed by any ocher person, who is not 
exercising judicial functions. Thus if an opinion were given by the Legal 
Member of Council in answer to a question by the Government, or by 
a person skilled in any art or science with regard to some matter especially 
within his own province, that opinion, as it seems ,to me, would be quite 
as much a fact, and as admissible in evidence under s. 11. as the decision 
of a Judge upon a question which it was his duty to determine. 

But, apart from these considerations, which arise out of the particular 
language of ss. 11 and 13. I think that, upon far higher and more sub- 
stantial grounds, it is plain that the Legislature could never have intended 
to allow that wholesale departure from the English law upon this subject, 
which the respondent’s connection would involve, and that they certainly 
never intended to effect that departure by means of ss. 11 and 13 which 
professedly do not relate to judgments at all. 

I suppose it must begenerally acknowledged, that, with some fewoxcep- 
tioQS, the Indian Evidence Act was intended to and did in fact, consolidate 
the English law of evidence. 

[l89] The ditTerent chapters of the Act deal seriatim with the relevancy 
and consequent admissibility of the ditTerent kinds of evideoce, and upon 
this principle, ss. 5 to IG deal with the admissibility of facts, whilst 
ss. 40 to 40 deal expressly with judgments ; — and I cannot help thinking, 
with all deference to the opinions of those learned Judges who have ex- 
pressed a contrary opinion, that if it had been really the intention of the 
Legislature to depart cutirely from tlio English rule, and to make a very 
large class of judgments admissible hare, which had never been admissible 
before the Act. either in England or in tliis country, they would have 
expressed their intention more plainly, by means of suitable provisious 
introduced into that portion of the Act which deals exclusively with 
judgments. 

If there is one rule of law which is better known and approved than 
another, as being founded upon bho most mtuifest justice and good sense, 
it is this ; that (except in the case of juugmenCiS fjt rc»i and judgments 
relating to matters of a public nature, which are governed by a dilTerenb 
principle) no man ought to be bound by tho doci.sion of a Court of Justico. 
unless he or those under whom lie claims were parties to the proceedings 
in which it was given. 

Bub if the construction wwiich the respondent would put upon s. 13 
is the correct one, any judgment of a competent Court, founded upon any 
conceivable right, would bo evidence in any subsequent suit relating to 
the existence of the same riglit, altbougii the parties to tho two suits 
might be altogether differeut. .\nd it is argued, moreover, that this radical 
change in the law of evidence has been brought about, nob by any direct 
enactment upon the subject of judgments, but by treating judgments as 
transactions" uiuler s. 13 and giving to the words transaction" and 
‘‘right’’ in that section what appears to me to bo an incorrect interpreta- 
tion. And with all due respect to the learned Judges who have adopted 
this view, I would add, that tho mi.stake (as I consider it) Into which 
they have fallen, bas arisen, in great measure, from an erroneous supposi- 
tion that, under ss. 40 to 13 the English law upon the subject of 
judgments has been imperfectly enacted, and that, in order bo give it its 
full scope, it is necessary to have recourse to ss. 11 and 13. Thus 

it has been considered, that s. 40 only makes former decrees admissible 
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■when they have the effect of preventing a Court of Justice from taking 
cognizance of a suit, that is, from dealing with a suit in its entirety, and 
that the words holding a trial ” must necessarily refer to criminal 
proceedings only. 

This construction of s. 40 would, of course, confine its operation very 
materially. For example, in the case of a suit for three years' rent, if a 
former decree had decided against the claim as regards the first year’s rent 
only, that decree would by law be a bar to the suit as regards that one 
years I'ent. But in the view which has been taken of the section, the 
decree, though a bar to the second suit pro tanto, would not be admissible 
in evidence under that section; because it would not prevent the Court 
from taking cognizance of the whole suit but only of a part of it. 

So again, if. in answer to a suit, some ground of defence were set up, 
wiiich had been decided against the defendant in a former judgment between 
the same parties, that judgment, although, undoubtedly, a legal bar to the 
defence set up. would not be admissible under s. 40: because it would not 
prevent the Court from taking cognizance of the suit, hut only of a defence 
setup to it. liut surely it could never have been the intention of the 
Legislature to confine the effect of s. 40 in this way. to let in as relevant 
evidence under that section one portion of a class of judgments which 
operate by law as estoppels, and to leave another portion of the same 
class of judgments which operate equally as estoppels to be admissible as 
“ transactions " under some other section of the .Act. 

It is true that s. 40 might have been more clearly worded. It has, 
in fact, nnich the same defect as s. 2 of Act VIII of 1S59, which was 
pointed out by the Privy Council in the case of Soorjomonce Dayee v. 
Siiddaniind Slohnpatter (l). But I cannot doubt that it was intended to 
include all judgments which by law operate to prevent a Court, whether 
civil or criminal, from taking cognizance of a suit, or trying any particular 
issue. Tlie words “holding a trial” are amply largo [lOl] enough to admit 
of this construction : and it is not because in some other Act the words 
” liolding a trial” may have boon construed to refer to criminal trial only, 
that wo ought to confine tlieir moaning in the same way in s. 40 of the 
Lviuence Act. 


If this view is riglit, it disposes, as it seems to mo, of the only real 
ditliculty suggested hy tlio rospondeut ; and it will be found that many of 
tho judgments which, in the cases cited to us in argument, have been 
hold by learned .Judges to ho admissible under s. 13 only, wore really 
admissible under s. 40. Thus, in tho case put by tny learned brother 
Mr. Justice Mittor in his judgment of inukurrari pobta, the former 
judgment would, undoubtedly, be admis3il)le under s. 40, and would have 
the effect of prohibiting the Court from trying the same issue a secoud 
time. So in tho case of Naraiiji Bhikhabhai v. Dipaumed (2), decided 
by Sir Michael Westropp and Mr. Justice Melvill. I entirely agree in the 
conclusion arrived at by those learned Judges, because I consider that 
tho former decrees wore clearly admissible under s. 40, and were conclusive 
between the parties as to the existence of the plaintiff’s right at the time 
when those decrees were passed. 

Section 40, in my opinion, admits as evidence all judgments inter 
jicirtcs wl)ich would operate as res judicata in a second suit. Section 41 
admits judgments in rein as evidence in all subseiiuent suits where the 
existence of tho right is in issue, whether )>etweeo the same parties or not. 


(l) 12 B.L.R. 304. 


(2) 3 B. 3. 
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And 8. 42 adnsits all judgments not as res judicata, but as evidenoe, 
although they may not be between the same parties, provided they relate 
to matters of a public nature relevant to the enquiry. 

Putting this construction upon these three sections, it will be found 
that they do really embody the English law as to the admissibility of 
judgments as it existed at the time when the Indian Act was passed ; and 
it would be strange, indeed, if having taken the pains to condne by these 
sections the admissibility of judgments to those oases where they would 
be admissible by English law, the framers of the Act had, by[l92] another 
and a previous section, disregarded the English law entirely, and had 
admitted as evidence all judgments, whether between the same parties or 
not, which related to the same subject-matter. 

It is obvious that, if the construction which the respondent's counsel 
would put upon s. 13 is right, there would be no necessity for ss. 40, 41 
and 42 at all. Those sections would then only tend bo mislead, because 
the judgments which are made admissible under them would all be 
equally admissible as " transactions" under s. 13, and nob only those, but 
an infinite variety of other judgments which had never before been admis- 
sible either in tins country or in England. And it is difficult to conceive 
why. under s. 42, judgments though not between the same parties should 
be declared admissible so long as they related to matters of a public nature, 
if those very same judgments had already been made admissible under 
8. 13. whether they related to matters of a nublic nature or not. 

Bub then it is said, that s. 43 expressly contemplates cases Id which 
judgments would be admissible under other sections of the Act. which are 
nob admissible under ss. 40, 41 or 42. This is quite true. But thou I 
take it, that the cases so comtempiated by s. 43 are those where a judg- 
ment is used nob as res judicata, or as evidence more or less binding upon 
an opponent by reason of bho adjudication which it contains (haoause 
judgments of that kind had already been dealt witn under one or other of 
the immediately preceding sections). Bub tho cases referred to in s. 43 
are such, I conceive, as the section itself illustratos : vis., when the 
fact of any particular judgment having been given is a matter to bo proved 
in the case. As for instance, if .1 sued B for slander, in sayiug that he 
had been convicted of forgery, and B justified upon the ground tliab tho 
alleged slander was true, the conviction of .4 for forgery would be a 
fact to bo proved by B like any other fact in the case, and ouite irrespec- 
tive of wiietlier A liad boo») actually guilty of the forgorv or not. This. I 
conceive, would bo one of the niunv cases alluded to in s. 43. 

Then, again, it wa.s argued, that, in this country, tho rules of evidence 
in bbo inofussil, especially as to tho admissibility [193] of former decrees, 
were never so strict as in Englarid ; ainl in support of that contention 
several cases were cited to us decided hy Mr, .Justice Dwarkauath Mitter 
and oblier eminent .Judges of this Court; ami we wore referred to certain 
observations made by their fiordships of tho Privy Council to tho same 
etTect (1). But tho-Je cases, it niiist bo borne in mind, occurred tnany years 
ago, at tho time wlieu tho practice in tin- mofu.ssil in this respect was very 
lax and before tho Bvidonce .\ct was passo'l ; and the observations of the 
Privy Council wore made, as I humbly conceive, not as anproving of tliis 
laxity of practice, but ratlinr as excusing it. upon tho ground that tho 
mofussil Courts v’ero not at chat time so suthciontly acquainted with our 


(1) See 7 M.I.A. at p. 137 ; and 9 M.I.A at p. 90. 
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Ftiglish rules of evidence as to be able to observe them with anything like 
accuracy. 

I conceive that one great object of the Evidence Act was to pre- 
vent this laxity, and to introduce a more correct and uniform rule of 
practice than had previously prevailed : and if that Act can now be made 
the means, as I trust it will, of preventing the mischief which too fre- 
quently occurs, of decrees between third parties being improperly admit- 
ted as evidence in mofussil Courts, it will prove a very valuable aid to the 
administration of justice. I consider that the reception of loose evidence 
of that kind is especially dangerous in a country like this, where unhappily 
decrees are so often collusively obtained for no other purpose than to make 
them evidence in future suits between third parties. 

It was argued that, instead of binding the Courts of the country by 
the strict rules of evidence, it would he more desirable, and was in fact 
the intention of the Evidence Act, to render all decrees admissible in 
evidence *' as facts ” or '* transactions, ” leaving it to the discretion of 
the Courts to attribute to each judgment its due weight. But to my 
thinking this liberty of action would be extremely unsafe: and I cer- 
tainly am not surprised to find, that the Legislature here were unwill- 
ing to leave to the subordinate Courts in this country a discretion, 
whicii it has not been thought safe or right to entrust to English Judges. 

[194] I am, therefore, of opinion that the former judgment was not 
admissible in the present suit ; and as the majority of this Court or of that 
opinion, the caso must go back to the Court below to be decided upon the 
other evidence. 

The appellant will he entitled to his costs in this Court ; and those of 
the Court below will follow the result of the suit. 

Morris. J. — I agree with tlie Chief Justice in holding that the 
former judgment was not admissible as evidence in the present suit. 


6 C. 194 = 6 C.L.R. 573. 

APPELLATE CIVIL. 

Before: Mr. Jii^tice Poutifex ami Mr. Justice McDonell. 


MULLICK AhmhI) JiUMMA alias Tktur (Decree-holder) v. 
Mahomed Syhd (One of the Jufhjinent-de.btors).* [9th June. 18S0.J 

Limilaiion Act iXV of 1R77). sch. it, art. lld—Kzecution of Joint Decree against two 
or more DeleHd(^nlSs 

In a FuU for po:«‘»ession of lain! brouqhfc by A against B, C, and Z), a decree 
was passed on the 14th of April 1874 for possession and costs against B, C, and 
D jointly. This decree was aft.#»rwards reversed on an appeal by B, who alone 
eliiiincd'tbo property. A then preferred a special appeal lo the High Court, and 
on the 20tb Juno 1877 tbedeoision of the Judge was reversed, and the decree ol 
the Court of first instance restored. 

On tho 30th December 1878. A applied to cho Court of first instance forexeca 
tion lo ii^suo against C and D for tho costs specified in the decree passed on tuc 
14lh April 1874, C and D successfully objected in tho Court of first instance 
•ind tho lower Appellate Court, that more than three years having elapsed since 
the date of the decree, tho decree for costs could not bo executed, tho ap^ication 
for execution being b.^rred by art. 179 of 

appeal to the High Courts that, inasmuch as B s appeal had relat ed to the yfhcio 

• Appeal from Appollnte Order. No. 31 of 1880. aqainst the order of G. E- Porter 
Ecq-. OniciatiuR JudRC of Gya. dated tbe 14ih October 1879. aflitmmg that of the 
Subordinate Judge of that district, dated the 12tb :^Iay 1877. 
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case, and the decree obtained by him dismissing the suit would, if not reversed, 
have deprived A of bis right to any costs at all, A, upon succeeding in getting the 
original decree restored upon special appeal to the High Oourt, was entitled to 
eseoQto such restored decree at any time within three years of the order of the 
High Court. 

(Rel., on 8 A, 673 (676) = 6 A.W.N. 237 ; AppL, 13 A. 1 (6) = 10 A.W.N. 207* R., 22 
B. 600 (607) ; D*, 16 C. 598 (602).] 

[195] The appellant brought a suit against Mahomed Syed, the pre- 
sent respondent, and two other persons, for possession of certain land ; g 
and a decree was, on the 14th April 1874, made therein against the° 
three defendants jointly, with costs. One of them alone appealed to the 
Judge of Gya from that decision, claiming possession of the whole of the 
property. The Judge of Gya reversed the decree of the first Court : but 
on special aopoal to the High Court preferred by the present appellant, 
the decision of the Judge was set aside, and the decree of the Court of 
first instance, of 14th April 1874, was restored. 

On the 30th December 1878, the decree-holder applied for execution 
of the decree of 14th April 1874, against Mahomed Syed, one of the 
defendants who had not appealed from that decree. 

The Subordinate Judge of Gya held, that the decree of lifch April 
1874 not having been appealed against by Mahomed Syed was final as 
between him and his decree-holder, and as the application for execution 
was made more than three years from the date of the decree, it was 
barred by lapse of time. 

♦ On appeal, the Judge of Gya upheld this decision, on the ground that 

the fact that an appeal was preferred by one of the defendants will not 
prevent limitation running in favour of the others against the execution 
of the decree, ” in support of which he referred to the ease of TTvr 
Proshdd Hoy v. Ennyet Ilosscin (l). From this decision the decree-holder 
appealed to the High Court. 

Mr. Saytdel for the appellant. 

No one for the respondent. 

JUDGMENT. 

The judgment of the Court (PoNTll’EX and McDoNEl.L, JJ.) was 
delivered by 

PoNTU-'KX, J. — In this case there seems to have been a decree for 
possession witli costs against three defendants. Inasmuch as possession 
was claimed by only one of tlie defendants, that defendant alone appealed 
and was successful before the Judge. But the plaintiff appealed to this 
Court, and obtained a decree restoring the decision of the first Court. 
The Judge in the [196] Court below has relied on the case of Bur 
Proshad Hoy v. EnayaL Bossein (1). in which it was held that an appeal 
by one defendant did not prevent time from running for the purpose of 
executing the decree against the non-appealing defendants. 

The reason why in that case it was held that limitation would apply, 
was because the appeal there was on the part only of a ten-pie shareholder 
•of the property, leaving the decree capable of execution against the 
remainder of tlie property, which could not be atfected by the result of 
that appeal. But in the present case the appeal of the one defendant 
related to the whole case of the plaintitf, and ho was successful in getting 
the suit dismissed by the lower Appellate Court, which would have 
deprived the plaintiff of his right to any costs at all. In special appeal 
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(1) 2 C.L.R. 471. 

127 



6 Cal. 197 INDIAN DECISIONS, NEW SERIES EYoU 


1880 

June 9. 

Appel- 

late 

Civil. 

6 C. 194 = 


the plainti6f succeeded in getting the Judge’s decree reversed ; and there- 
fore the otigioal decree for costs was restored. 

We oven'ule the orders of the Court below, and declare the plaintiff 
entitled to proceed with the execution of bis decree for costs against the 
respondent. 

The appeal is allowed with costs. 

Appeal allowed. 


6.C.L.R. 573. 
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APPELLATE CIVIL. 


Before Mr. Justice Morris and Mr. Justice Prinsep. 


KONARAM GaONBDRAH {Vlaintiff) V. Da,\TOARAM Thakoor 
AND ANOTHER {Defendants).* [28th June, 1880.] 

Right of Ocoupancy in Assam — Act X of 1859, s. 6— Government Ryot. 

A Governmcat ryot c.ao acquire a right ol occupaocy to respect of lauds culti- 
vated by him uoder the rent law in force iu Assam. 

This was a suit for the recovery of possession of one biga and one 
cotta of land situate in Assam. 

The plaint alleged, inter alia, that a portion of the land in dispute 
had been held by the plaintiff’s father in 1860 : that [197] these lands 
were measured in the year 1863, and found to be in extent three cottas 
and six beebas ; and that a potba of these lands was granted to the 
plaintiff’s father by the Government in that year. In the year 1875, 
one Malai Decree relinquished his holding, and on tbe application of the 
plaintiff, those lauds were leased to him by the Government, the lands 
comprising his original holding and those now leased to him being incor- 
porated iu a single potta, the extent of the lands so included being the 
one biga and one cotta of laud, tho subject of the present suit. In the 
following year certain lands, including the lands now in dispute, were 
transferred as the debutter lands of the Bhoirobi Temple: and the first 
defendant, the presiding priest of the temple, leased the olaintiff’s land to 
tho second defendant, who thereupon ousted tho plaintiff from tho posses- 
sion of these lands. 

Tho clefondants contended, tliat the lands in dispute had always been 
debucter lands appertaining to the temple: that the second defendant had 
been in possession of these lands either through himself or bis ancestors 
for a long period. 

Tho Court of first instance found that the laud in dispute at tho time 
of the potta granted in J870 was klieriijee or Government rent-paying land : 
that in respect of throe cottas and six fiechas of such land, it having been 
held by the plaintiff for upwards of twelve years as a Government ryot, a 
viglit of occupancy liad accrued to him ; and that in resnect of the romain- 
ing portiou of sucli land, tho nlaintifl ha<l proved his right to the possession 
of tiie saim*. The lower Appellate Court was of opinion that, under Act 
X of 1859, a. 6 (the law still in force in Assam), no right of occupancy 
could accrue to a ryot holding lands under the Government, and th at tbe 

• Appeal from Appellate Decree, No. 1378 of 1879, against tho decree of Colonel 
A. K. Comber, Deputy Commissiouer and Subordinate JudRO of Durranc, dated tn 
‘ilst of April 1879, reversing the decree of K. N. Burroon, Esq.. Munsif and Extra 
Assistant Commissioner of Tojporc, dated the 13th December 1878. 
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lands having been transferred to the Bhoirobi Temple, the plaintiff, being 
in the position of a mere tenaQt*at-will, oould be legally ousted by the 
defendants, and thereupon set aside the judgment of the Court below. 

The plaintiff appealed bo the High Court. 

Baboo Doorga Mohun Dass for the appellant. 

The respondents were unrepresented. 

JUDGMENT. 

[198] The judgment of the Court (Morris and Prinsbp, JJ.), so far 
as is material to this report, was as follows and was delivered by 

Morris. J. — We are unable to assent to the proposition laid do%vn 
by the lower Appellate Court in this case, that a Government ryot cannot 
acquire a right of occupancy in lands cultivated by him under the Rent 
Law in force in Assam. The law in force in Assam is, as we understand. 
Act X of 1859. and it is in operation without any reservation : conse- 
quently, under s. 6, a tenant contracting with the Government can 
certainly acquire a right of occupancy. The Government is nob in the 
position of a proprietor holding laud khamar, nijjoto, or seer in the entire 
province. As iu the other settled provinces of Bengal, it gives out the 
land in settlement ryotiwar, and neither under the settlement, nor under 
the law, is the rvot prevented from acquiring, after twelve years, a right 
of occupancy. The case must, therefore, be remanded to the lower Court 
for retrial. It will bo necessary, as the lower Appellate Court has not 
expressed any opinion on the finding of the first Court on the p unt. to 
determine %vh6ther. in respect of the two plots of land held by him. the 

plaintiff has a right of occupancy 

The case is, tlierefore, remanded, in order that the Court below may 
come to a finding on this question of the right of occupancy. Costs will 
abide the event. 

Cane remanded. 


6 C. 198.^6 C.L.R. S88»3 Shonie L.R. 158. 

APPELLATE CIVIL. 

Before Sir Richard Garth. Kt., Chief Justice, and Mr. Justice Mitter. 


Chottoo Misseu {one of the Defendants) v. Jemaii Misser and 

{Plaintiffs).* [19th July, 1880. J 

Hindu Law — &’utl to set aside — Alienation by Hindu Widow — Suit to restrain Hindu 
Widow from committing Waste — Contingent Reversionary Interest. 

Persons having a contingonl reversionary interest in Unds, expectant on the 
death of a Hindu widow, though they cannot sue for a declaration of title to the 
lands as against third persons, may sue as presumptive heirs to set aside [1991 
alienations of the property made by the widow, upon the ground of there being no 
legal necessity for such alienations, or to restrain her from committing waste. 

Unless such .suits could bo brought, it might be impossible, if the widow lived 
to a great ago, to bring evidence after her death to prove that there was no legal 
necessity for the alienations. Nor would it ho possible to prevent the widow from 
committing irremediable mischief to the estate. 


• Appeal from Appellate Decree, No. 359 of 1879, against the decree of Baboo Kali- 
pcosuno Mookorjee, Additional Subordinate Judge of S.irau, dated the 9th December 
1878. reversing the decree of Baboo Birj Mohun Per^had, Munsif of Parsa, dated the 
13th of March 1877. 
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This was a suit for declaration of the plaintiffs’ right as reversionary 
heirs over certain land inherited bv the defendant No. 1. a Hindu widow, 
as heir of her deceased husband Pertab Misser ; to set aside an alienation 
made bv her of a portion of the land to the defendant No. 2, as having 
been made without any legal necessity ; and to restrain her from commit- 
ting waste of the properties in her possession. 

The defendant contended, that the alienation in question was made 
for legal and necessarv purposes. The lower Court, without going into 
the question of necessity, dismissed the suit, on the ground that the plain- 
tiffs, though presumptively the heirs of Pertab Misser, had no right to set 
aside the mortgage during the widow’s lifetime, because their interest in 
the property was only contingent upon their surviving her. The lower 
Appellate Court reversed his decision, holding, that the plaintiffs could 
not obtain a declaration of their reversionary rights, as their interest was 
contingent; that there was no legal necessity for the mortgage: bub that 
the plaintiffs were entitled to a decree declaring the mortgage invalid against 
them after the widow’s death, in case they should survive her. From this 
decision the second defendant appealed to the High Court. 

Baboo Ilari Mohun Chticker butty, for the appellant. 

Mr. M. L. Sanrial and Mr. G. Gregory, for the respondents. 


JUDGMENT. 

The jiidgmeot of tlie Court (Garth, C.J.. and Mitter, J.) was 
delivered by 

Garth. C. J. (who. after shortly stating the facts, continued): — In 
this Court, it has been argued bv the apnellant, that, according to the 
rule laid down by the Privy Council in the [200] Shivaganga case {Katha- 
ma Natchiar v. Dorasinga Te.ver) (l) the plaintiffs were nob entitled to the 
decree which the lower Court has given them : that their interest being 
only contingent, the Court could make no declaration of title in their 
favour ; and that the decree which thev have obtained is not one which can 
give them any consequential relief in this or any other suit. 

It appears to me. however, that this is one of that class of cases which 
are referred to in the Shivagunga case (l) as being exceptions to the 
general rule, which is there laid down. In page 191 of the judgment, 
their Lordships allude to suits brought against Hindu widows by presump- 
tive reversioners to restrain waste and the like, as being “ suits of a very 
special class, wliich have been entertained by the Courts c.v necessitate 
rei.” Thev oxnrossly say. tlmt. in such oases, the reversioner cannot get a 
declaration of bis own title as against third parsons; hut he is permitted 
to sue as the presumptive heir, because, unle.ss he were allowed to bring 
such a suit, there would he no means of preventing the widow from doing 
perhaps irremodialile mischief to the estate. And suits like the nrosent, it 
seems to me, come clearly within the nrincinlo of tl^at exception. 

It was held by the Privy Council in the case of Tiiakonrn.in Sahib v. 

Luff (2), that suits of this kind would lie “upon the ground of 
the necessity that the contingent reversioner may be under, of protecting 
his contingent interest." 

Unless such a suit could be brought, it might be impossible, if the 
widow lived to a great age. to bring evidence after her death to prove that 
there was no legal nocessitv for alienations which she mav have made 
wlieo a young woman : and it is for this reason, — namely, the orobabihcy 

(1) L.R. 2 I. A. 109. (2) 11 M.I.A. 389 = 7 W.R.P.C. 25. 
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of failure of ovidenoe through lapse of time, — that the right to bring these 
fluits has baeo constantly uoheld by this Court ; see Gobindviani Dasi v. 
Shdmlfil Bysak (l), Ldllo, Chii,itHr NaTain v. Woowci KoonioaTee (2), Behury 
Lall yfoh\invar V. Madho hall Shir Gyawal (3), Kanii-{.20i2kka Prasad 
Roy V. S. HI. Jagadamba Dasi (4). I think, therefore, that the lower Appel- 
late Court was quite right, and that this aupeal should be dismissed with 
costs. 

Appeal dismissed. 

6 C. 201=7 C.L.R. 79. 

APPELLATE CIVIL. 

Before HIr. Justice White and HIr. Justice. Field. 


Hubuo Pershad Roy Chowdhry {Judgment-debtor) v. Bhe Pendro 
Narain Dupt and others {Decree-holders).*'' i23rd June. 1880.] 

Sigh Court, \ppeal Side — Jurisdiction to execute Decrees— Civil Procedure Code(4etX 
of 1877), s. 649 — Limiialion Act {IX of 1871), soh. ii, art. 167. 

Although the High Court io its Appellato Side does not. as a general rule, 
execute its own decrees or orders, yet this circumstance in no way affects the 
vitality of its jurisdiction in this respect, and it cannot therefore be included 
among Courts which b.tve ceased to have jurisdiction to execute decrees as 
specified under s. 640 of the C>de o( Civil Procedure. 

The period of limitation within which application must be made for execution 
of an order for costs passed by the High Court when rejecting a petition tor 
leave to appeal to the Privy Council, is that specified in sch. ii art 167 of 
Act IX of 1871 (5). 

Babu Bhobany Churn Dutt, for the appellant. 

Babu Gooroo Dass Banerjcc, for the respondents. 

The facts of this case sutficiently auoear in the judgment of the Court 
'(White and Field, JJ.) which was delivered by 

JUDGMENT. 

White, J. — This is an appeal against an order of the Subordinate 
Judge of the 24-PargaQas, dated the 13th of October 1879. 

It appears that the High Court, on thelbh of August 1876, upon the 
application of Hurro Pershad Roy Chowdhry for leave to lodge an appeal 
in the Privy Council, dismissed the application, and directed him to pay 
to the respondents before [202] us Rs. 50 as costs. Bub the order was 
silent as to the Court which should compel the payment of the costs, in 
case Hurro Porshad would not pay them. 

The respondents, when the costs were nob paid, applied for the exe- 
cution of the order to the Court of the Subordinate Judge of the 24-Par- 
ganas. The suit had been originally instituted in that Court, bub had 
been called up by the District Judge for trial in bis own Court ; and his 
was therefore the Court which passed the decree. 

Two objections were taken before the Subordinate Judge, which have 
been renewed before us on this appeal. Tno first is, that the execution of 
the order was barred. 

* Appeal from Order, No- 16 of 1880, ag-vinst the order of Baboo Krishna Mohun 
J^Iookorjee, Second Subordinate Judge of the •24-Parg4nas, dated the 13tb October 1879 
(1) B.L.R. Sup. Vol. 48 = W.R. Sp. No. 165. (2) 8 W.R, 273. 

(8) 13 B.L.R. 222 = 21 W.R. 430. (4) 6 B.L.R. 608. 

(5) Cf. Sch. ii. art. 179. Act XV of 1877. 
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We are of opinion that the lower Court has dealt properly with this 
objection. The period of limitation applicable to the execution of the 
order is three years from its date. It clearly falls under art. 167 of the 
Limitation Act, which prescribes the period for the execution of “ an order 
of any Civil Court not provided for by art. 169.” Article 169 relates to 
the execution of orders on the Original Side of the High Court, and is 
therefore out of the question. 

The second objection is, that the Subordinate Judge bad no jurisdic- 
tion to execute the order. 

The Subordinate Judge considers that he has jurisdiction under s. 649 
of the Code, which provides, amongst other things, that “ where the Court 
which passed the decree has ceased to exist or to have jurisdiction to 
execute it,” the decree may be executed by a Court which would have 
jurisdiction to try the suit in which the decree was passed.” The Sub- 
ordinate Judge considers that that section applies to orders as well as 
decrees, and treats the High Court as a Court which bad either ceased to 
exist or to have jurisdiction to execute the order. 

Whether the section applies to an order like the one before us, it is 
not necessary to decide now, for it is clear that the High Court does not 
fall within the description of a Court which has either ceased to exist, or 
ceased to have jurisdiction to execute its own order. It is true that the 
High Court, on its Appellate Side, does not, as a general rule, execute its 
own decrees or orders, but directs them to be executed by one or other of 
the Mofussil [203] Courts subordinate to its jurisdiction. But this 
circumstance does not affect the vitality of its jurisdiction any more than 
it aSects the fact of its actual existence. 

The decision, therefore, of the Subordinate .Tudge. which proceeds on 
the applicability of s. 649 to the case before him, is, in our opinion, 

erroneous. , 

That being so. and there being no other section in the Code under 
which the order of the Subordinate Judge can be upheld, we must allow 
this appeal, and set aside the order with costs. 

Appeal allowed. 


6 C. 203 = 7 C.L.R. 61. 

APP15LLATB CIVIL. 

Before Mr. Justice White and Mr. Justice Field. 


UURROSOONDARY DAS3EE AND ANOTHER (Judgment-dcbtop) V 
JUGORUNDHOO DOTT AND OTHERS {Decree-koldcrs). ' 

L28th June, 1880.] 


Application for Execution of Decree— Res judicata. • 

An order refusing iin application to execute a decree is not an adjucUca ion 
within the rule of res judicata. 

Dtlhi and London Dank v. Orchard (1) followed. 

CHotF.. HC.W N. 114 (115)=3 Ind. Gas. 47 : F., 9 C. 65 (67) ; 15 A. .84 (98)-l3 
A.W.N. 36 (41).] - - - 


• ADDealfromAppollatcOrder, No. 68 of 1880, againat the order of B. 

Ssq OirEtinTjadg? of Dacca, dated the 27th November 1879. afruming thoorier 
Uaboo Jodoo Nauth Dass. Munsif of Moonsheegunge, dated the 2Jrd May 187 . , 

(1) 3 C. 47 = L.R. 4 I.A. 127. ! 
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Baboo Akhil Chiinder Sein and Baboo Kashce Kant Sein, for the appel- 1 88ff 
lants. June 28. 

Baboo Bimgski Dhur Sein, for the respondents. 

The facts of this case sufficiently appear in the judgment of the Court Appbi^- 
(White and FIELD, JJ.) which was delivered by LATE 

JUDGMENT. Civil. 

White, J. — This was an appeal against an order of the District 

Judge of Dacca, dismissing an appsal which the appellants before us had 8 ®. 203« 
preferred against an order passed bv the Munsif of Moonsheegunge on the ^ 

23rd of May 1879. 

On the 8th of July 1878 the appellants bad procured the reversal of 
an order by which the Munsif had directed execution to issue for the 
possession of certain land under a decree [2043 obtained by the respondents. 

Tbe reversal was procured on the ground that execution was barred. In- 
asmuch as before the reversal was obtained, tbe respondents had been 
put in possession of the land by the first Court, it became necessary for 
the appellants to apply, and they accordingly applied on the 23rd of May 
1879. to be restored to possession. In consequence, however, of certain 
prior proceedings that had taken place (to which I shall presently refer), 
the Munsif simply made an order that a notice should be served on the 
opposite party,— that is. the respondents. — directing them to give up 
possession ; which order the District Judge has confirmed on appeal. 

The prior proceedings alluded to are these : Very shortly after the 
appellants obtained the reversal of the order for the execution, they, on 
tbe 6th of November 1878. made a similar application to the one that was 
made in May 1879, - namely, to be restored to possession of the land. 

The Munsif on that occasion, instead of making the order merely directed 
as he did on the 23rd May 1879, that a notice should bo given calling 
upon the respondents to give up possession. His reason for making the 
order in that limited form was, that he could find no section in the Civil 
Code which directed that, when a decree which had been executed is 
reversed, restitution should be made, or which provided any machinery 
for effecting the restitution. The reason is altogether insufiicient. There 
was no occasion to resort to any section of tlje Code in order that a first 
Court may give effect to the order of an .\ppellate Court reversing its 
own order. It has full authority, and is moreover bound, to execute the 
order of tbe .Appellate Court ; and if. before the reversal, anything has 
been done under its own order, it has full authority, and is moreover 
bound, to undo what has been so done, and to put tbe parties back into 
precisely the same position as they stood in before its own order was 
made. No appeal was preferred by the anpellants against tbe Munsif’s 
order of the Gth of November 1878 : but after waiting some time and not 
getting possession, they again applied to the Munsif to bo put into posses- 
sion. Tbe Munsif refused that application (the ground on which he did 
so is not stated) ; but on that occasion the appellants did appeal to Mr. 

Dickens, the then Judge of Dacca. [205] Mr. Dickens dismissed the 
appeal, on the ground that it was out of time, but at the same time made 
some observations which the present .Judge of Dacca thinks that the 
appellants misunderstood, and which were that the proper course for the 
appellants to adopt was to apply to have effect given to the order of the 
6th November 1878. 

The present Judge of Dacca is of opinion that the suggestion made in 
Mr. Dickens’ order when he dismissed the appeal, was a suggestion that 
the proper way of carrying out the order of the Gth November was to 
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direct the issue and service of the notice mentioned in the order. He has 
accordingly, in that view of the case, dismissed the appeal, which was 
preferred to him against the order of the 23rd of May 1879 ; and he fur- 
ther states that, in consequence of the order of the 6tb November 1878 
not having been appealed against by the appellants, it must be accepted 
as final and binding in the matter, and that whether it is right or wrong, 
it is now res judicata. 

It is not necessary to consider what Mr. Dickens meant when he 
made the suggestion referred to, because whatever might have been bis 
intention, the appellants, in May 1879, made a fresh application to he put 
in possession of the property, which, in our opinion, ought to have been 
granted, unless the order of the 6th of November is properly held to have 
tbQ eSect of a, res jtidicata. It is not clear that the several applications 
ought to be treated as distinct applications to be restored to possession, 
rather than as one continued application ; but, taking them as distinct 
applications, they were in substance applications for the execution of the 
Appellate Court's decree. It has been held by the Privy Council in Delhi 
and London Bank V. Orchard (1), that the refusal of an application to 
execute a decree is not a bar to a second application being made for the 
execution of the same decree. The precise ground upon which their Lord- 
ships' decision proceeded is not stated. Possibly, it may have been that 
the refusal of the application was not to be considered as an adjudication 
on the point. But whatever their reasons may be, the case that I have 
cited is a clear authority, that the application which the appellants made 
on the 23rd May 1879 is [2063 net barred by the refusal either of their 
application on theCth of November 1878, or of their intermediate appli- 
cations between that date and the 23rd of May. 

We have been referred to a case (appeal from Appellate Order, No. 
169 of 1878). in which my brother l^licter and myself held, that a question 
decided in the course of prior execution proceedings was deemed res 
judicata, and could not bo raised again in subsequent proceedings. But 
that was a very different case from the present. There the question was 
as to the construction of a decree ; it was raised by the judgment-debtor 
a second time after it had on a previous application for execution been 
decided in favour of the judgment-creditor, and after the judgment-debtor 
had preferred an appeal against the decision, but bad not thought fit to 
prosecute it. 

Tho orders of both the lower Courts must be set aside, and we make 
the following order, that the appellants be I'estorcd to the possession of the 
property of which the respondents were put in possession under the order 
for execution, which has been reversed. 

Appeal allowed. 


fl) 3C. 47 = L.R. 4 I. A. 127. 
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APPELLATE CIVIL. 

Before Mr. -Justice Jackson and Mr. Justice Tottenham. 

Koylash Chundek Koosari and another (two of the Defendants) v. 

Ram Lall Nag (Phiintii).- [20th May. 1880.] 

Appeal from Appellate Deertes — Appellant <iissatisjied with Findings in Judgment — 
Civ%l Proctaure Code lAct X of 1877), s$. 540 and 664. 

An appellant, who has obtained a decree setting aside the decision of the 
Court of first instance, is not entitled to a further appeal to the High Court, on 
the ground that be is dissatisfied with some of ibc findings recorded in the 
judgment of the lower Appellate Court, an appeal from an appellate decree 
under s, 584 being strictly restricted to matters coulained in the decree alone. 

[R., 56 P.R. 1904=84 P.L.R. 1904 ; A.W.N. (1908), 211 (214) = 4 M.L.T. 172 (178).] 
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In this suit the material facts are as follows: — One Prosonuo Chander 
Cbowdhry, tofjether with other co-sbarers in an estate, [207] created 
a sub-taluk in favour of Bishto Diitt and Kamal Dutt, who in turn, created 
further sub-tenancies in favour oi certain parties reoreseuted hy the inter- 
veners in the present suit. Prosonno Chunder Chowdhry brought on bis 
own bolialf a suit at.'ainst the sub-talukdars Bishto Dutt and Kama! Dutt 
for rent, and having obtained a decree, sold the right, title, and interest 
of the jungment-debtors in the sub-taluk. The plaintiff, the purchaser 
at that sale, instituted Che present suit for tlie recovery of rent from the 
ryot-defendants holding lands within the said suh taluk, contending that 
such rent was directly payable to the plainfiiT, [je being a purchaser who 
obtained his land free of incumbrances. The holders of the various under- 
tenancies in the taluk intervened in this suit, on the ground that the 
plaintiff’s purchiise did not pass the land fr.ie of incumbrances, and that 
such intervenors were entitled to receive the rent from the ryot-defendants. 
They also raised the further question, whetlier the plaintiflF, as a fractional 
shareholder, was entitled to bring a separate suit for his share of the rent. 

The Court of first instance was of opinion that tlie intervonor-defend- 
ants were estopped from raising these contentions by a decree in a 
previous suit brought by the plaintiff for the recovery of rent from a ryot 
occupying lands in the same taluk, and in which suit some of the present 
mtervenor-defendants had similarly intervened, and thereupon gave the 
plaintiff a decree. 

The lower Appellate Court coincided in opinion with the Court of 
first instance, that the previous decree was a res judicata in respect of the 
coutenrion that the purchase of the plaintiff was one free from incum- 
brauees ; but that such previous decree did not touch the second conten- 
tion raised by the defendants. On this point the Court found that the 
plaintiff, as a fractional share-holder, was not entitled to bring a separate 
suit for the recovery of his share of the rent, and reversed the judgment 
of the Court below. The decree embodying this decision of the lower 
Appellate Court simply stated that the order of the lower Court had been 
set aside, and the appeal affirmed with costs. 


• Appeal from Appellate Deorecs. Nos. 1776 »nd 1777 of 1879. against the decree of 
A.C Brett Esq Judge of Jessore. dated the 26th Juno 1879, reversing the decree of 
Baboo Monmotbonath Chattorjec, First Mon.sif of Bageerbat, dated the 16th 
December 1878. 
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JUDGMENT. 

The judgment; of the Court (JACKSON and TOTTENHAM. JJ.) was 
delivered by 

Jackson, J. — Id this case, after the questions raised in appeal had 
been fully argued by Baboo Mohiny Mohun Roy. it was brought to our 
notice by Baboo Hreenath Dass, on the part of the resooodent, that in 
this case the defendants before us are not entitled to apneai, inasnauoh as, 
under s. 584, as under s. 540, of the Code of Civil Procedure, an appeal 
lies only as against the decrees of the subordinate Courts. The words in 
8. 540 are, “ from the decrees or from any part ot the decrees.” and the 
last mentioned expression is not to be found in s. 584. The contention 
of the respondent’s vakil is, that the defendants in these cases, who have 
obtained the benefit of the decree of the Court below, by which the suits 
are dismissed are not entitled to come up here in appeal by reason of a 
particular expression or 6oding contained in the judgment, against which 
the Code does not allow an appeal. It aopears to us that, in regard to 
8. 584. that undoubtedly is so. It no doubt frequently happens that, in 
cases before the Court of first instance, the defendant is enabled to set up 
various picas, and by succeeding ou one or other of those pleas he may 
defeat the plaintiff : as for instance in a suit for rent at an enhanced 
rate, the plaintiff may, after contest, succeed in sliowing that the defend- 
ant’s tenure is liable to enhancement, but he may fail to prove either 
that ho served sufficient notice, or that the particular rent was claimable, 
or for some other cause the suit may ultimately fail. In such a case it 
apnears to me that the plaintiff ought to take care that the decree sets 
out a declaration of the Court as to [209] that part of the case on which 
he succeeds, because, when that is done, the defendant has an opportunity, 
under s. 540. to apneai against that part of the decree which is prejudicial 
to his interest. Where that has not been done, where the decree of the 
Courtis simply one dismissing the suit, there I apprehend the defendant 
is not entitled to appeal ; hut of course the question will afterwards arise 
whether tho plaintiff, where the decree is in such terms, is entitled 
to the henetit of any expression favourable to him which may occur in 
tlie judgniont upon which the decree is founded. This of course will be a 
question which may hereafter be of groat importance with reference to the 
terms of s. 13,oxnl.ii (1). We express no opinion on that point at present. 
Wo dismiss this appeal, bub, under the circumstances, svithout costs. 

Appeals dismissed. 


The intervenor-defendants, being dissatisfied with the reason upon 
which the lower Appellate Court bad reversed the deci-[20838ioQ of the 
Court below, appealed to the High Court, on the ground that the lower 
Appellate Court had erred in finding that the plea of res judicata raised 
by the plaintiff was, for cbo reasons stated, a valid objection to the 
suit. 

Baboo Mokinii J/o/iMn Roy and Baboo Rash Behari Ghose, for the 
appellants. 

Baboo Srceiiath Dass and Baboo Troylokonath Milter, for the respon- 
dent. 


(1) See iVtamur Khar. v. Phadu Duldia, C C. 319. 
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APPELLATE CIVIL. 

Before Mr. Justice Jackson and Mr. Justice Totienham. 

Uggrakant Chowdhry a\I) others iPlaintitfs) v. HURRO 
Chunder Shickd.ar ani> others {Defendants).'* 

[29th April, 1880.] 

Evidence— Documents uptoards of Thirty years old — Proof of— Evidence Act II of 187‘i), 
5. 90. 

A Court is not bound to accept as geuuiue the signature on a document upwards 
of thirty years oM, oven though it be produced from proper custody. Before 
accepting such document as proof of title, the Court must satisfy itself that the 
person who purports to have affixed bis signature to the document was a person 
who at the time was entitled to grant such a document. 

IR., 20 R. 1 (5) ; 27 B. 45 2 (4611=5 Bom, L.R. 144 (147) ; 16 C.W.N. 567= 15 C.L.J. 
220=13 Ind. Cas. 606.] 

This was a suit for tlie recovery of possession of certain lands and 
for setting aside an alleged iniras ijara potta set up by the defendants. 
The defendants did not question the plaiiititf’s taluqdari right ; thev, 
however, contended that they liad for some considerable time been holding 
the lands in dispute as part and parcel of lands granted them by the 
plaintiffs under a miras potta. tlated the25tli October 1774. 

[210] Both the lower Courts gave decrees dismissing the suit. 

On appeal to the High Court the case was remanded to the lower Court, 
the learned Judges (Jackson and McDONELL, JJ.) being of opinion that, 
under the circumstances of the case, it lay upon the defendants in the 
first instance to prove the miras tenure set up by them, or a possession 
of the disputed lands adverse to that of the plaintitl's for upwards of twelve 
years. 

On remand the defendants produced certain documentary evidence 
in support of their case, viz., the iniras potta and certain receipts for rent 
alleged to have been received from the plaintiff's ancestors hy the defend- 
ants' ancestors as mirasdars ; and the Court was of opinion that these 
documents, being professedly more than thirty years old, and therefore not 
requiring any atte.station, were receivable in evidence, and on such 
dooumentarv evidence found that the defendants had established their 
claim. 

The plaintiffs apnoaled to the High Court. 

Bahoo Doonja Mohun Das for the appellants. 

Baboo Srinalh Das and Baboo Gyanendro yiath Das for the respon- 
dents. 

JUDGMENT. 

The judgment of the C'ourt (Jackson and Totteniia.M, .JJ.) was 
delivered by 

Jackson,.]. — W e find ourselves obliged very reluctantly to order a 
second remand in this case. The order with wbicli the case was sent 
baok to tlie lower Appellate Court in January 1879 was sufliciontly 
precise. The Judge, on the case going back, appears to have done that 
which was perhaps not ai>so)uteIy open to him, viz., to admit fresh 

• 7ppeal"f^in Appollare IJecreo, No. 2486 of 1879, against tho decree of J. R. 
Hallett Esq Judge of Furreedpore. dated tho -iyth July 1879, affirming tho decree of 
Baboo Mohim’a Ghose, Mun.sif of Madariporc, dated the 20th November 1876. 
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evidence, and the plaintiffs contend that, owing to the manner in which 
that was done, they were pub at a certain disadvantage. However 
that may be. the Judge, we hnd, refused credit to the witnesses whom 
the defendants called to prove that the ulaintiffs had knowledge of 
their claim to the miras tenure, and he relies altogether upon certain 
documents which the defendants have put in. He says : — " It remains 
to be seen what the documentary evidence shows. The potba certainly 
does HOC show bv itself that tho[2ll] plaintiffs knew for more than 
twelve years of the title set up hy defendants. There is nothing to 
show that it came to their notice before 18fi6, which is only ten 
sears before the institution of the present suit in tite Miinsif’s Court. 
As bo its genuineness. I see no reason to doubt that.” Now a pobta which 
is an instrument uurportiog to confer on the defendants an absolute right 
to liold land for ever at a fixed rate is a very important instrument, and 
a Judge does nob discharge himself of his duty in regard to that when he 
simply looks at it and says he sees no reason bo doubt the instrurrenb. 
Tliis IS a matter of which the proof lay wholly upon the defeudants, anti 
they liad bo satisfy the Court that this was a genuine valid instrument. The 
provision of the Evidence .\cr. which relates to documents of thirty years 
of age i-» one which requires great care in its application, esuecially in this 
country. It would be very serious indeed for persons owning land if the 
mere production of an instrument purporting to ho thirty years old 
absolutely eiUitles the person producing it to a decision that it is a 
genuine valid in-trument. .\\\ that s. 90 says is : — “Where any docu- 
ment purporting or proved to be thirty years old, is (iroducod from 
any custody which the Court in the particular case considers proper, the 
Court may presume that the signature and every other part of such 
document which purports to he in the handwriting of any particular 
person is in that person's handwriting;” that is to say, if in this case the 
Court w.is salistiod as bo the production of this instrument from what it 
consiijored to ho proper custody, it would not he hound to presume that 
blie signature attached to it was in the handwriting of tho person wliose 
handwriting it purported to bo; and still, much would he left haforo the 
defonibvnts woubl be onbitled to the honofibof that instrument as establish- 
ing tlioir title. They would have to show tliat the person whose hand- 
writing the signature was. was a person entitled to grant such a document. 
And i'l like manner, as to tho dakhillas. the Tuilgo says : “ I see no reason 
to (loul)t tlie g«*nuineness of those upwards of thirty years old, of wliich no 
attestation is rci]nirod." Hero again, the utmost that the Court would bo 
enliflMc] trt (iivisuino and tii it it would only do with considerable .aaution. is 
that [212] they wore signo«l bv the person whoso signature hlmv purported 
to bear. It would still remain to bo shown tliat the person signing was 
authorized to sign, and that his signature bound tlio plaintills. In these 
circumstances the Judge says ; — “ Tlie plaintiffs producing no evidence at 
all. 1 consider tliat the potta is genuioo, and that the receipts admitted are 
gonuino, and f consider that between them they prove both tlio validity of 
the claim sab up by defendants, and tho plaintiffs' knowledge of it for more 
tlian twelve years prior to suit.” This, as I liavo already said, was a case 
in wliioli tlio hip’den of proof as regards this i-ssuo lay upon the defendants. 
They ’vero bound to prove the case. The lower .\ppellate Court had 
nob sullicient materials before it for coming to the conclusion either that 
tlio potta was genuine, or tliat blie receipts, if gonuino. were bimliog on the 
plaintilfs. Ibis said no doubt that this potta had been already pub in 
ovidonen in a previous suit between the parties in the year 186G, and the 
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respondents rely upon the result of that suit as being a decision in their 
favour that they had a valid miras tenure. It appears to us that the decision 
is far from going that length. The potta put in by the defendants was 
in answer to a suit by the plaintiffs claimine enhanced rent, and the result 
of the suit was that the plaintiffs failed to obtain the enhanced rent ; but, 
although the respondents' pleader read to us such parts of the decision as 
he thought fit, we find nothing in it like a decision, still less a conclusive 
decision, between the parties that tlie plaintiffs had a valid luiras. Under 
these circumstances, we think the case must go back. Of course it may 
be that the defendants may fail to make out a valid miras tenure, and yet 
the plaintiffs may not be entitled to a decree, because the defendants may 
ha bolding this land under such a tenure that they are not liable to bo 
ousted, possibly at all, at any rate without sufficient notice. These points 
will have to be considered by the Court when it disposes of the question 
of miras. No application being made before us for leave to admit tresh 
evidence, the case must be disposed of on the evidence as it stands. The 
costs of this appeal will abide the result. 
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Case remanded. 


6 C. 213 (P C.) = 6 C.L.R. 533=3 Shome L R 215 = 3 Suth P.C J. 773 = 

4 Sar. P.C.Jf. 161=4 Ind. Jur. 419. 

[213] TRIVV COUNCIL. 

Phesk.nt : 

Sir J . W. Coh'ilf, Sir li. Peacock, S/r M. E. Smith njid 

Sir R. Collier. 

[On Appeal from the liiuh Court of Judicature at Fort William, in 

lieiujal. 1 


Ganesh Lal Tkw.vui {Representative of the Decree-holders) v. 

SHAMNARAIN AND OTHERS {licprescntatives of the J udffment-debtors). 

[I2tb and 13th .\pril. 1880.] 

Procedure Code [Act VIH of ISjJi, s. i't f —Certificate of Sate — Me^ne Profits. 

The posscjaion, with mesn«! profits, of land comprised in a zar i-peshf;i lease of 
the year 1851. was docroel to th“ ziir-i pi-'.b(?iilars in 1850; and litigation as to 
their rights under the lease was carried on till 1874, when, after their deaths, it 
ended in favour of their representative*.. In 18G9. one of the parties lo that litiga- 
tion obtained a decree for money aga'ii-t tlie zur-i-peshgidars : and in 1874. in 
execution of this decree, all the right, title, ann inf-rest of the representatives 
of the latter, in the lease of 1851, was sold to a third party. 

Held (reversing the decision of the High Courtl. that the right to the mesne 
profits awarded bv the decree of I860 did not pass by the sale, but remained iu 
the ropreseotativcb. 

Appeal from a decree of the High Court of Bengal. 2ltli August 
1876, affirming a decree of the Subordinate Judge of the Sarun District, 
1st March 187(5. 

In December 1851, Perlilad Sen, Raja of Ramnagar, to secure 
Rs. 49,453, executed a zur-i-peshgi lease of certain mouzas. including 
Kukurha, to Maddan Mohan Tewari and Kalipershad Towari, whom the 
present appellant represented. The decisions against which this appeal 
was presented disposed of the petition of the present appellant, dated 
18tb Juno 1875. to execute, so far as related to wasilat, or mesne profits. 
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a decree obtained by the lessees abovenamed on the ^nd of June 1860 upon 
tbe zur-i-pesbgi lease “ for possession of Mouza Kukurba, together with 
mesne profits, principal with interest, from the Fasli year 1262 (1855) to 
the date of delivery of possession.” On objections filed by the present 
respondents, the question was raised, whether mesne profits were still 
claimable by the appellant, |a sale having taken place in 1874, in execu-C214l 
tton of a decree of 1869, against the zur>i>peshgidars, the lessees above- 
named. comprising whatever right, title, and interest the then judgment- 
debtors had in the zur-i*pesbgi lease. 

The facts out of which this question arose are stated in their Lord- 
ships’ judgment. 

The Subordinate Judge of tbe Sarun District, on the 1st March 1876, 
allowed tlie objection, because, as he stated, “their right as zur-i-pehgidars 
had passed from tbe decree-holders.” This judgment was confirmed on 
appeal bo the High Court on the 24th August 1876. 

The ropresoDbative of the zur-i-peshgidars appealed bo the Privy 
Council. 

ilr. li. V. Doyne for the appellant. 

Mr. (J. W. Arathoon for blio respondents. 

For the appellant it was argued that his right to recover mesne profits 
up to the date of the sale was <hstinct from a right to recover possession 
of the mouza, which also was the subject of the decree of 1860. The 
certiiiciite of sale shovved that this distinebion existed. The right to 
recover mesne profits withhold by those against wlioin the decree of 1860 
was made, did not nass to a purchaser under words transferring only the 
right under tlio zur-i-peshgi lease. 

b’or the responrlenbs it was maintained that there having been an 
execution-sale of all the right, title, and interest of the appellant in 1874, 
no interest was loft for him to bake in execution of the decree of 1860. 

.‘\t the conclusion of the arguments their Lonlships' judgment was 
delivered by 

Jl'lXiMFNT. 

Sir M. E. Smith. — This was an application by Ganesh Lai Tewari, 
bho apuoll.ant, as tbe roprosentative of Maddan ^lohan Tewari and Kali- 
pershad Tewari, who liad ubtainud a decree against the respondents, to 
execute that docroo so far as relates to the recovery of the mesne profits 
of a mouza called Kukurlia awarded by it. Tlio judgment is dated the 2nd 
of Juno 1880. and was tlio rosuit of an action which bad been brought 
[2163 by the Towaris against the predecessors of the respondents. The 
facts aresliortly these; Perhiad Sen, who was the Raja of Ramnagar, 
executed, on tlie 23rd J)eceml>er 1801, a zur-i-peshgi mortgage to the 
Towaris of certain inouzas, including Mouza Kukurha, for a sum of 
Ks. I'J.loJ. Shortly after tlio mortgage, one Binda Lall, the predecessor 
of tlio rospondents, sot up a moktirrari lease of Mouza Kukurha, which, as 
ho afVirined. had boon granteii to him by tbe Raja prior to the zur-i-peshgi 
mortgage. The suit was brought by bho Towaris bo sot aside that mokurrari, 
on tlie gi oiiiid that it w'as colour.ihle and put forward by Binda Lall in collu- 
sion wiiii tho Raja to defeat tho zur-i-peshgi. so far as related to Mouza 
Kukurba. Tho judgment of the 2nd .June 1800, tho execution of which is in 
question, states that tho claim was for the recovoi y of “ the entire 16 annas 
of Mouza Kukurha, the property let out in zur i-poshgi lease, on the basis 
of a zui -i-|iosligi lease dated 23rd December 1851.” The decree was, that 
tlie plaintiffs do recover possession of tho entire 16 annas of bhe mouza. and 
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that the mokurrari potta be set aside. Then there is this award with 
reference to mesne profits. “That the amount of mesne profits from 1262 
Fasli to the date of recovery of possession, with interest on the principal 
amount of each year from the following year up to date of realisation, be 
awarded to the plaintifis from the defendant Binds Lall. This was the 
decree of the Principal Suddcr Amin. There was an anneal from it to the 
High Court, and ultimately an appeal from the High Court to this coun- 
try ; and those appeals went on concurrently with another litigation which 
was initiated by the Raja to set aside the zur-i-peshgi lease altogether, on 
the ground that it had been improperly obtained : and in this litigation 
also there was a series of appeals, ending in an appeal heard before this 
Committee — Kalceperftdtl Tcivari v. Lalla Bnida Lai (l). In the result 
the Raja failed in this suit : and the Tewaris succeeded in theirs, main- 
taining the decree of the 2ncl June 1860, on which the present execution- 
proceedings are founded. 

Prior, however, to any proceedings taken to execute this [216] decree, 
the Raja obtained a judgmenU for some debt against the Tewaris, and in 
tbe suit in which he obtained that judgment, he. by the usual proceedings 
attached and sold their interest in the zur-i-p«Khgi lease. The purcliaser 
under that sale was his own Rani, and it. is said that she purchased 
benarai for him. However that may he. no question now arises as to 
the validity of that purcliase. It must bo taken that the Rani pur- 
chased what she professed to have purchased under that decree. The 
single question in the case is. whether the mesne profits awarded by the 
decree of the 2nd June 1800 passed by that sale. 

We have nothing on this record hut the certificate of sale. The 
preliminary proceedings do not appear. Tlie certificate of sale i.s as 
follows : — ■■ And a jjetition being put in for the sale of his estate, a sale 
notification was issued pursuant to an order of this Court, and tbe estate 


aforesaid publicly sold at auction on the 7th December 1874 A. D. 
Whatever title, right, and concern the )udgmont-dobtor had in the said 
estate have been purchased hv Mussamat- Maiiarani Hind Hasini Dehi, 
inhabitant and proprietor ofRamnagar. Parganna Majhwa, for Rs. ly.-'iDO. 
and she has deposited the entire consi<leration money. Therefore this 
certificate is granted to Maharani Hind Hasini Dobi, the auction-purcliasor 
of the estate aforesaid. an<l it is hereby proclaimed that wliatevor title, right, 
and concern the said judginon^-dohtor had in the estate aforesaid have 
become extinct from the 7th December 1874. the date of sale, and vested 
in Maharani Bind Hasini Dehi. the auction-purchaser. Hereafter this 
certificate will he considered as a valid deed in respect of transfer of the 
right, title, and interest of the judgmout-dobtor.” Then tfiere is thi.s 
description of wliat is >old. “The right and title under tlio original deed 
of 7 .ur-i-peshgi lease, dated the 2:lrd Deoeinuor IHul. for Rs. 42,153 in 
respect of 15 moa/.as.— naming them, ami including Kukurha. It may ho 
observed that the purchase-mopey is only Rs. 15.500 ffifteon thousand five 
hundred) aud the zur-i-poshgi was given to secure a sum of Rs. 42,453. 
Upon the application made by the appellant for tlio execution of the decree 
of 18G0 so far as it awarded mesne profits, tlie respondents, who represent 
the Judgment [217] dcl)tor. Himia f.all. set up this sale as an answer, con- 
tending that the right to the mesne profits had passed l)y virtue of it to the 
Rani the auction-purchaser. Hut tlie decree which had boon obtained by 
the Tewaris was not sold, and presumably was nob attached ; what was sold 
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is tliafc which appears on the oerbificate, aaraelv. the right aad title uoder 
the deed of zar-i-peshgi, and the right of bh^ jadgmenb-dehtor is declared 
bo !)ava become extinct only from the7ch December 1S74. This being all 
that was sold, their L^rdshtps think that the right to the mesne profits 
under the decree was nob the subject of sale. It was no more the subject 
of sale than any profits of the estate which the mortgagee had received 
prior to that sale would have been. The title to the mesne profits is 
derived from the decree. The defendants in that suit were wrong-doers, 
and the action was brought by the mortgagee against them as wrong-doers. 
The right to the mesne profits, therefore, depends wholly upon the decree; 
and it the decree had been sold, the purchaser, as assignee of the decree, 
would, no doubt, have been entitled to them. The High Court have based 
their judgment on the erroneous assumption that the rights under the decree 
were sold. Their Lordships think that is not the effect of the sale. The 
Higli Court refers to the judgment of the Subordinate Judge. The Judges 
say : The Subordinate Judge has held that the decree cannot be executed, 
and that all the rights of the judgmsnt-croditor in that decree have been 
transferred to the purchaser of the zur-i-neshgi rights, including the right 
to exeoioe the decree obtained originally by the appellant before us.” 
Then thoir own judgment is : We also think with him, buat the wnole of 
the rights of the decree- holder (aupellant before usj under the decree 
which he obtained have passed, with the zur-i-peshgi rights on which the 
decree was based, to the purchaser of those rights.” Their Lordships 
think that this is an orroneous view of the sale. If it had been meant 
to attach and sell the decree, that might have been done. What was 
done was to soli the existing rights of the iudgtnent-debtors under the 
zur-i-neshgi. 

For these reasons their Lordshin? think the judgments of both the 
Courts l>elow arc wrong. They will, therefore, humbly advise Her Majesty 
to rovorso thorn, and to remit the case with [218] a declaration that the 
aopollant is entitled bo oxeciir.e the d-»^ro9 of the iJnd June 1860 for the 
inosno profits uu to the 7th December 1874, the date of the sale to the 
Maharani. with interest, and is also entitled to blie c.osbs of the proceedings 
in both the C )urts in India. Tiio aop^l! int will aUo h ive the costs of 
this anpeal. 

Appeal allowed. 

ooHctr.or for the appellant : Messrs. Wrcntinorc and Sioinhoc. 

Solicitor for the respondents : Mr. T. L. \Viho7i, 
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PRIVY COUNCIL. 

PRESBNT : 

Sir J. W. Colvile, Sir B. Peacock. Sir M. E. Smith and Sir R. P. Collier. 
[On appeal from the Court of the Commi^Hioncr of Pyzabadx Oudh.^ 


Drkv Bijai Sing [Defendant) v. (iOlML Dat Panday {Plaintiff). 

l4th and obh December, 1879] 

Under-proty^ifitary PAyht in Oudh — S€ttle»>i^nt Ci^'c^ilrir Order. ^Olh Jn^iuarp 1861 — 
Oudh Sub-Settlement Act ^XZF’/ cf ISGGi — Biri Sankxlp and Kh 2 i^ltu/it Sankalp 
(1) — Limitation, 

A provision in thfl Chief Commissioner'e Circular Order of 39th January 1861 
in effect deolarCH. that. to found a rlHim to a bjrt tenure in Oudh, possession must 
be shown to baveexi^t^d in 1855. the year before annexation. This was assumed, 
for the purposes of this decision, to have had the force of Uw at the time when 
the Financial Commissioner ruled, in Circular Orders 5 and 6 of 5th June 1868, 
that ** a cHimant who cannot nrove possession of bis sankalp boldine in 1262-63 
Fasli (1854<55) has no .sfnndi in Court.'' Whether rightly treated by the 
Oudh Courts as an enactment of limitation, or rather to be considered as a 
di'^ability affecting title, this orovision waj repealed by the effect of Acts XVI of 
18G5. s. 5, and Xltl of 1866. s. 1: the suit of a birtiah becoming thereuoon 
oo<tniztb1e. notwi^’.hstanding that be might not have b>en in possession in 1655. 

[219] The words of limitation in the Circular Order apply to all birt tenures, 
in ;lu ling tlio^o that are leftn^d sankalp. when tbe latter are in the nature 
of birts. 

Rules T and II in th^^ schedule of the Oudh Sub^Settlement Act, XXVI of 
1H66. held not to exclude the plaintiff, be having shown that he. and those 
through whom bo claimed, did not. in the words of those rules, bold tbe land 
through privilege, ct by favour of * tbe talukdar,* but held by an under-proprie- 
t^ry right, under contract * pucka ' with some degree of continuousness. since 
the village came into tbe taluka.’* 

Appeal from the order of the Commissioner of the Fyzabad Divi- 
sion. 18bli March 1874, aflirrning the decree of the Assistant Commissioner 
of Gonda. 2lst December 1875, certified for anneal bv the order of the 
Judicial Commissioner of Oudh, 10th August 1875. 

Tbe plaintifT sued in 1870 in the Court of the Settlement Ollicer 
of Gonda, during the progress of a regular settlement, to establish his claim 
to the under-prourietary right in villages forming an iIa(]uaof the Bulram- 
pur estates, as his hirt /.aminJari, granted by the defendant’s ancestors to 
his predecessors (as lie alleged), and hold by them aoil him down to the 
year 1258 Fasli (1850-51). when he was forcibly ejected. 

The defence was, that the plaintitf's family had been no more than 
tikadars or lessees. The Settlement Officer, making an exception as to 
two villages, called Datrangawa and Parsa and half, of a third village, called 
Lakhawa. part of this anpollant’s taluqa of Bulrampur. which he reserved 
for a separate investigation, finding that they were sankalp.” dismissed 

(1) rne-iHS a er.tnt or on lowtocnt to ^nv person for his maintenance or for 

reli(;ious and charitable object?. It also signifies proprietary right, whether acquired 
by purchase, inheritance, or grant, heritable and transferable, subject to payment of 

revenue either to Government or to the raja or zemindar, when not soccially exempt. 

Sankalpa means a tenure hold under a grant or bequest. Sankalp birt is a religious 
grant to a Brahmin, and held at first rent-free, but latterly subject to a small pay- 
ment. Khmhuat sankalp moans a sank ilp hold as a favour, not as of right. — Wilson’s 
Glossary. Rep note. 
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the claim as to the rest of the ilaqua. Afterwards the question as to these 
two villages and-a-half was disposed of. and the claim to them was dis- 
missed, on the ground that the plaintiff admitted dispossession in the year 
125b FasH (1851 — 52). The Settlement Officer, referring to the Financial 
Commissioner’s Rulings V and VI. dated 5bh June 1868, held, that “ the 
settlement ruling lays down as a sine qua non that in claims to birt and 
sankalp the claimant must prove possession in 1262-63 Fasli (1854-55).” 

On appeal to the Commissioner of Pyjiabad this decision was reversed, 
the Commissioner holdinc that, since the passing of .\ct XXXII of 1871 
(the Oudh Civil Courts Act), such ^220] suits were permitted with regard 
only to the general law of limitation. 

On this remand a decree was made in favour of the plaintiff that he 
was entitled to the under-proprietary right in the two and-a-half villages 
as ” sankalp. ” on payment of the Government demand, together with a 
malikana of ten per cent, to the Raja. 

This was upheld by the Commissioner, who was of opinon that the 
plaintiff had nroved a sankalp “intermediate title.” 

The .Judicial Commissioner, on the application of the defendant, 
granted a certificate permitting an appeal to Her Majesty iu Council, 
observing as follows : — “ A distinction has alw.ivs been made between birts 
ptirchased and birts granted bv lavour without valuable consideration. Tlie 
Financial Cotnmissioner'c Rulings V and VI of ofch .June 1868 apply to 
both sankalp and birt by favour, and they are ordered to be similarly dealt 
with.” He then quoted Ruling V, wliich, is set f<-)rth in their Lordships’ 
judgment, adding that it seemed that tlie rulings were in no wav affected 
by Act XXXII of 1871, •'The Oudh Civil Courts Act. 1871.” 

Mr. Doijno and Mr. J. R. IT. Arathocn for the appellant. 

The respondent did not appear. 

It was poirited out that .Act XVI of 1865, s. 5. with which was to 
he read .Act XIII of 1866. roo'^ilod the rules of limitation relating to 
under-tenures previously iu force. But it was contended tuat the question 
Was not one moroly of the limitation of a class of suits, hut one of title. 
Tiie rules in the schedule of Act XXVI of 1866. “ The Oudh Sub-Settle- 
ment Act,” were referred to. 

•HDGMENT. 


Their Lordships' judgment was delivore<i by 

Sir U. P. CoI/LIKK. — In thi.s case the plaintiff made a claim to a 
sotbloment in virtue of his under-proprietary right, wuich he describes 
as that of a ” birt zemindar, ■' in twenty-eight villages; hut that claim 
lias now been reduced to a claim in respect of two villages and half of 
a third. It was at first dismissed by tlie Settlomont Officer, on the 
[22l3 grouiul that, inasmuch as the plaintiff did not prove that ho had 
boon in possession in 1262 ami 1263 Fasli — in other words, in the year 
IH j-'j. the year l)oforc the annexation of Oudh — his claim could not be 
crUertaioed. The Commissioner of Oudh not heinc satisfied with the 
decision on this ground, remanded the case : and tipon remand, first the 
Settlomont Officer, and secondly the Commissioner, found that the 
plaint ill was entitled to the right ho claimed, which is sometimes described 
as a ” birt sankalp ” right, sometimes as a" sankalp ” right (oomo kinds of 
sankalp hoing almost identical witfi l.hab of birt, some being different from 
it), and ati uodor-soCtlemouo was liocre^d to him. The .Judicial Commis- 
sioner. in pursuance of a power wliich he jiossessod, allowed an appeal to 
this Board upon a point of law which he states to ho, whether para. 5 of 
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Raliug V of the Financial Commissioner, which he sets out, was or was not 
correct. The ruling is in these terras : ’’ In the investigation of this and 

all oases of the same nature it must be remembered that the extension of 
the term of limitation made by Act XVI of I860 is founded only on the 
agreement of the talukdars, and does not apply to tenures originating in 
favour. A claimant who cannot prove possession of his sankalp holding in 
1262-63 Fasli, has no loculi sta7idi in Court.” This ruling appears to be 
based upon a circular of 1861, which their Lordships will assume to have 
had at the time the force of law. The passages in that circular on which 
the ruling is supposed to be founded are principally these : The first sec- 
tion enacts, "Though the settlement recently concluded with the talukdars 
has been declared final and perpetual, subject only to revision of assess- 
ment, it has at the same time been provided that the rights of the under- 
proprietors, or parties holding intermediate interest in the land betweeu the 
talukdar and the ryot, shall be maintained, as these rights existed in 
1855.” Then follows s. 24 which relates to birt tenures, and is in these 
terms: ” Where the birtiah lias lost possession, there is no more to be 
said. We are not to restore it to him. But the Chief Commissioner is clearly 
of opinion that the birtialis who are found in direct engagement with the 
State at annexation, or who have [222] uninterruptedly held whole 
villages on the terms of their pottas under the talukdars, must be 
maintained in tiie full onjoymont of their rights in subordination to 
the talukdars.” Tlien come other sections which illustrate the meaning 
of birt. Section 25 says: "The meaning of the term ‘birt’ is a ‘ ces- 
sion.’ It was the purchase of the proprietary rights subordinate to 
the talukdar on certain conditions as to payment of rent, svhich were 
held to he binding, though undoubtedly often violated by superior 
power.” Section 26 runs thus : ” Instructions are also required regarding 
the treatment of sankalp at settlement. Some sankalp is of much 
the same nature as birt. and therefor© will iie governed by the same 
rules; but it differs so far from ‘ bai-birt ’ that it is a condition of 
the former tenure tliat the talukdar can redeem it at any time by 
repaying the purchase-money. The option of availing himself of this 
condition should be afforded him at settlement. Other ‘ Sankalp,’ that 
which is styled ‘ kushust.’ and is usually given to Brahmins and 
Pundits, is a pure maafi tenure given by the talukdar. and will be treated 
like other rent-freo giants by talukdars.” The latter words refer us back, 
to 8. 20, which is in those terms : " Tliose birts conferred by favour, or 

' regatte ’ birts, as they are styled, in contra-distinction to the former, or 
' bai-birts.’ are not birts in tiioir essential characteristics, but are identical 
with the rent-free giants made by talukdars, and therefore liable to re- 
sumption by tliom at regular sottlemont. when the Government will take 
its full share of the rental, as has already boon explained in para. 14 of 
the maafi rules.” 

Their Lordships observe that the ruling referred to by the .Judicial 
Commissioner draws a distinction in reference to the application of the 
term of limitation (as it is called) to birt tenures and to tenures in the 
nature of sankaln, which are to some ex'ent different fiom birt tenures, and 
are assumed to ho held at the option of the talukdar ; but their Lordships 
find no such distinction in the circular of 1361. The words treated as 
words of limitation in s. 24 apply to all birt tenures. If a sankalp ho a 
birt tenure, thev applv to it; if it ho not a birt tenure, they do not apply 
to it. and it follows [223] that thero is no term of limitation in the circular 
order applicable to oaukalps. But it must bo assumed for tbo present 

115 


1879 

Dec. 5. 

Privy 

Council. 

6 C. 218 
(P.C.) = 6 
C.L.R. 

7 I.A..,17 = 8 
Shome L.R. 
168 = 4 Sar. 
P.C.J. 117 = 
3 Suth. 
P.C.J. 718 = 
Raflque aod 
JackBon’s 
P.C. No. 62 = 
4 Ind. JuF. 
144. 



1879 

Dec. 5. 

Privy 

Council. 

6 C. 218 
(P.C.)=6 
C.L.R. 146» 
7 I A. 17*.3 
Shorae L R. 
168 = 4 Bar. 
P.C.J. 117 = 
3 Suth. 

P C J. 716 = 
Raflque and 
Jackaon'8 
P.C. No. 62 = 
4 Ind. Jur. 
144. 


6 Cal. 224 indi.\n decisions, new series [Yol. 

purpose that this is a sankalp to which the term of limitation, as it is 
called, applies; that is to say, that it is a sankalo of the nature of a birt, 
which seems to be the effect of all the holdings in this case. 

Sections 1 and 24 enact in effect that if a birtiah is out of possession 
in the year 1855. his claim cannot be recognized. They are not, in the 
technical sense, enactments of limitation, though their effect is in some 
respects the same, viz., to prevent the owner of a birt tenure being heard to 
support his claim; and they appear to be treated as enactments of limitation 
by the authorities in Oudh. and to some extent by the legislature itself. 
We then come to a statute. No. XVI of 1865. which is entitled "An 
Act to remove doubts as to the jurisdiction of the Revenue Courts in 
the Province of Oudi).” Section 5 is in these terms: “ No suit relating 
to any under tenure wiiich shall he cognisable in any Revenue Court 
under this .■\ct” — and claims of this kind come under that category — 
'shall he d6l>arro*l from a hearmi* under the rules relating to the limit- 
ation ol suits in force in the Province of OutJh. if tlie cause of action shall 
have arisen on or after the 13th day of February. 1844,” that is. twelve 
years before the annexation of Oudli, which occui red on the 13th February, 
1856. Act XIII of 1860 followed, which is very much in part materia. 
Tiie Isb section, after re-enacting in almost the same words the provisions 
of the 5th section of the former Act, goes on to say : " And any suit or 
appeal relating to any tenure, and cognisable as aforesaid, which may 
have l)een rejected or dismissed upon the ground that the suit was barred 
under tlio said rules, may he revived and heard on tho merits if the cause 
of suit, shall have arisen on or after such day.” iliat day being the I36h 
Februarv 1844. It appears to tlieir Lordship-; thaf, whether the provision 
in cl^e Cliief Commissioner's circular onier referred to be considered a 
provision of limitation or nor, i( was in effect repealed by bliese statutes, 
and that the suit of a l)iitiah became cogoisaljie, notwithstanding that he 
may not have been in possession in 1855. Tnerefore, as far as any objec- 
tion could [224'] he raised on tho question of limitation, their Lordships 
aro of opinion tiiat these two statutes are an answer to it. 

Hut it has lieen contended tiiac tlie disability which it is said the 
plaintiff 1 diors under to prove his title, is not in effect a disability under a 
Statute of Limitations. I)ut a disability aifocting tlie title itself. Act No. 
XXVI of 1H6G is relied upon for tiiis purpose. It is entitled " An Act to 
legalise the rules made by tlie Cliief Commissioner of Oudh for the better 
doCorinii)at ion oi' certain claims of suhordinato proprietors in that Province;' 
and it enacts, ' Whereas certain rules liave been made by the Chief 
Cointni'.sioner of Oudli for tho bettor determination of certain claims by 
persoTis |)r)ssessed of subordinate rights oi property in tile territories subject 
to Ins administration ; an i wlieroas it is expedient that such rules shall 
liave the force of law, it is hereby eiiacterl as follows ; — 1. — The rules for 
determining tho can<iitiocis to wiiich persons possessed of subordinate 
1 iglits of property to taluqas in the territories subject to the adoiinistratiOQ 
of tlie Cliief CommiHsionor of Oudh shall he entitled to obtain a sub- 
sobtleinont of lands, villages, or .^uh-divisions thereof which they lield under 
tilukdars on or before tho 13tfh tlav of Fohruary. IS.jG, and for determining 
tho amount.'; payable to the lalukdars by such suliordinate pronrietors, 
wliicli rules were made by tho said Chief Commissioner, sanctioned by the, 
Governor-Gonoral of loilia in Council, and published in the Gazette of 
Indui lorSeoromher 1st, 1866, a.iiil which are republished in the schedule 
to this .\ct, are liereljy declared to liave tlie force of law.” 

ft has Ikicii contended that the rules which have the force of law 
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under this schedule bar the plaintiff’s claim. The chief reliance has been 
placed upon ss. 1 and 2. The first section is to the effect that — “ The ex- 
tension of the term of limitation for the hearing of claims to under-pro- 
pnefary rights in land, makes of itself no alteration in the principles here- 
to observed in the recognition of a right to sub settlement. ” Rule 2 goes 
on to say. When no rights are proved to have been exercised or enjoyed 
by an under-proprietor during the period of limitation, hevond the 
possession of certain lands as seor or nankar, no sub-settlement can be 
made. But the [223] claimants will ha entitled, in accordance with the 
rules contained in the circular orders which have hitherto been in force 
in Oudh upon the subject, to tlie recognition of a pronrietaiy right in 
such lands. ’ That does not. apply to this case. “ To entitle the claimant 
to obtam a sub-settlemeut. he must show that he possesses an under- 
proprietary right in the lands of which tlie sub-settlement is claimed, and 
that such right has lieen kept alive over the whole area claimed within 
the period ol limitation.” So far it appears to their Lordships that the 
finding of the Courts is in favour of the plaintiff. He must betaken to have 
kept alive his rights until ho was ousted in the year 1851, which their 
Lordships find upon the evidence was the time when he was ejected by the 
Rajah. Then follow those words, on which reliance has been placed: 
” He must also show tliab he, either by himself, or by some other person or 
persons from whom he has inherited, has. by virtue of bis under-proprie- 
tary right, and not merely through privilege granted on account of service 
or by favour of the balukdar, held such lands under contract (pucca), with 
some tlegroe of contiiuiousness since the village came into the taluka ; ” 
and the next section explains wliab is meant by ” some degree of 
concinuousness ” It lias been argued that, inasmuch as tliis is a saukaip 
tenure of the kusliu>.t description, and held merely by favour, and not as of 
riglit, tiio plaintiff' is excluded liy the above words. Tijcir Lordships are 
of opinion, however, that ho is not excluded ; they adopt the findings 
of fact of the different Courts. Tlie claim of tlio plaintilf is treated in the 
first place by the Settlement Cfficor, wlio originally disraissotl it on the 
grounds wbhdi have been stated, as a claim not to ” kushusc,” but to *' l)irt 
sankalp.” The judgment of the first Court upon remand is to this effect ; 
“I consider it proved that there were five sankalp villages hold by the 
plaintiff’s familv ; that about Fasll ” (it is agreed that that sliould 

stand 1258 Fasli) ” tfiey lost possession when Jafiunath executed the 
conaitional dco<hof-sa!e. There is proof thac tlie plaintiff’ lield his sliaro 
separately, from the delondant's own written note on the wajihularz 
presented by Jadunatb. and as the defendant neglects to produce the deed, 
there is no evidence to show that .Jadunatli did or could legally convov 
the rights of Gopal id.ilt ; that tlio ll ijah had no right to [226] eject 
him in 1856 Fasli, and lie is now entitled to regain possession and to liold 
as an under-proprietor.” That decision is confirmeii by the Com- 
tnissioner, Mr. Capper. 

It appears to blieir Lordsliips tliat tlio effect of the finding is, that 
the plaintiff dill hold, not merely in tlio words of llio section, ” through 
privilege granted on aecount of services or liy favour of the taliikdar.” but 
by an under-proprietary right, which is ilistingtiislied from a holding 
through privilege or favour : that he was entitled to hold, uot merely 
during the will of the taluk lar. to wiiieU the latter part of the section ap- 
pears to point, but ni inoiciioi ■ and their Lordships aro of opinion that 
from the length of liis holding, which appears to be cunsidoralile, and 
the circumstances, wiiicli have been found in th© case, it may fairly bo 
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inferred that he held " pucka.” or under contract, or at all events under 
an arrangement from which a contract might be inferred. That being 
so, their Lordships are of opinion that he is not excluded by the words 
which have been read, from the right of coming before the Court and 
proving his case. 

It has not been seriously disputed that, if this be so, he has held 
with that degree of continuousness which is required by the Act. 

For these reasons their Lordships are of opinion that the decision 
appealed against is right, and they will humbly advise Her Majesty that 
the judgment of the Commissioner be affirmed. 

Appeal dismissed. 


P.C.J. 117 = 
3 Suth 
P.C.J. 715 = 
Raflque and 
JackaoD'8 
P.C. No. 62 = 
4 Ind. Jur, 
144. 


Solicitors for the appellant : Messrs. Young, Jackson, and Beard, 


6C. 227 = 7 G. L.R. 49. 

[227] SMALL CAUSE COURT REFERENCE. 

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice 

Ponlifex. 


Mackillican V. The Compagnik Des Messageries Maricimes 
De France.'' Il9th. 20th & 23rd July. 1880.] 

Daihnent—Pa%ieni]er's Luggage— Ticket -Conditions endorsed— Negligence— Registra- 
tion of Luggage— Common Carriers— Foreign Steam Shit) Comoanv -Contraet Act 
{/A 0/ 1872). s- 151. f i' y 

In a tuit for d^imagcs for loss of passenger's luggage by the wreck of » ship 
belonging to a foreign company, it appe.irod that the plaiotifi bad received a 
ticket in the French language, which on its face stated that it ought to be signed 
by the passenger, and that it was issued subject to certain eondilions on the back. 
These eondilions, among other things, siatod that the company would not be 
respoii'.ible for loss or d.imaeo arising from accidents or risks of the sea; that 
the ticket was delivered subject to the eoiiditioos that certain articles of a 
specificvl nature Bhoald bo mad-> ihn subject of a speci.il declar.ation. in default of 
which the company would not be liable ; that the company would not be answer- 
able for unrogistofcd luggage ; and that luggage might be insured at any of the 
company s offices. It was not stated where registr.ilion of luggage might be 
tacetc-d Tho ticket was not signed by the plainlifl. Tbo plaintiff ullegcd that 
be did rmt understand the French language, and that tho conditions had not been 
explained to him by any person. 

Held, that tho company being a foreign compiny were not common carriers ; 

that tho plaintiff was bcund by the clauses and conditions on the back of the 
passago-ticket ; 

th.«t none of the conditions had the effect of coiioving the company from the 
consequences of ihcirown ncgligonco ; 

tint*., in order to establish a defence upnn the ground that tho plaintiff’s lug- 
gage was no' rogistcrcl, it w-is necessary for tho defend ints to prove, not only 
that the ptainliff w.is bound by tho c jii.litKiiis, but also that tbev were ready 
and willing to register tbo plaintiff's luggage, and that tho plaintiff did not in 
fact register it; 

Ibat us the c'Uilr.ict w is m »do in Calcutta, the defendants wore bound by tbo 
provision.s of s. 151 of tho Iniliin Contract Act. 

[Not F.. 28 M. 100: R , 32 M. 95 (120) = 18 M.L.J. 497 (5J0)-1 M.L T. 110 (128).] 

This w.as a «iiib for ilamages for loss of luggage. On the 17bh Juno. 

1877, tho Stoamor Meikong, liolongiiig to tlio ilefondant com-[228]pany, 


* Case .st.itcd for ihe opinion of tho High Court under s. 7 of Act XXVI of 1864 
by 11. Millult, E::']., First Judge of tbo Cilculi.i Court of Small Cau^v:,. 
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by which the plaiotifiT was a passeDf:>er, was wrecked off Cape Guardafui, 
aod the plaintiff’s luggage was lost. The plaintiff sued the company as 
common carriers, alleging that the loss was caused by unskilful navigation, 
and by the negligence of the oflicers and crew of the vessel. The passage- 
ticket, which was in the French language, stated the name of the vessel, 
the name of the captain, the time of departure, the place of departure, 
and the place for which the passenger was booked, aod also the amount 
of passage-money received. Towards the top of the ticket, in a con- 
spicuous position, the following words were printed in red letters : " This 

ticket, in order to be available, ought to lie signed by tlie passenger bo 
whom it is delivered and at the foot of the ticket the following 
words, also in red letters, were printed : “ I, the undersigned passenger, 
accept this passage-ticket subject to the clauses and conditions printed 
on the back.” The material clauses and conditions were as follows : — 

“The company is not responsible for losses or damages arising from 
accidents or risks of the sea, or from any other fortuitous cause.” 

Passage-tickets are delivered subject to the conditions thereon.” 

Specie, jewellery, and precious articles should be made the objectof 
a special declaration; in default the passengers will he without remedy 
against the company." 

“ The company will not be answerable for unregistered luggage.” 

“ The company will not bo answerable for delays or damages which 
luggage may sustain ; but luggage may be assured against maritime risks, 
by means of a moderate premium by virtue of the floating policies of the 
company. This assurance may be effected in all the offices of the com- 
pany.” 

The olaintiff ilid not sign the ticket, and he stated that he did not 
understand the French language, and that the clauses and conditions on 
the ticket had not been explained to him. The learned First Judge of the 
Calcutta Small Cause Court found that tlie captain of the steamer failed 
to exercise that amount of care that a prudent man would, under similar 
circumstances, have done : that the plaintiff was not bound by the [229] 
clauses and conditions on the back of the passage-ticket ; that, if ha was so 
hound, the defendant-company had not shown that they were absolved 
from liability by moans of such conditions ; that the defendant-company 
were not common carriers ; ami tliat they were subject to the provisions of 
a. 151 of the Indian Contract .-^ct. lie further found, that the plaintiff had 
proved his damages, and. contingent upon the opinion of the High Court, 
gave the plaintiff a decree for the whole amount claimed. 

The following were the <|UOBtions submitted : — 

(i) _Are the clofondant-coinpany common carriers? 

(ii) Is the pliintifT bound by the clauses and conditions at the back 

of the passage-ticket? 

(iii) Could the (lefendant-company, bv express contract, or by special 

acceptance of conditions as to the terms unon which it was prepared to 
carry passengers and their luggage, protect itself from liability for loss 
resulting from its negligence? 

(jv) Has it done so in this case? i.e., are the conditions wide enough 

to include loss resulting from negligence, and is the plaintiff bound by 
such negligence? 

(v) Whether it lay on the companv. under all circumstances, to 

prove substantively that it had provide<l machinery for the registration of 
passenger's luggage ? 
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(vi) — Under the eircumsfcances set out, does the defeodant-company 
come under the provisions of s. 151 of the Indian Contract Act, 1872 ? 

(vii) ~rf the defendant-company come uoder the provisions of s. 151 
of tile Indian Contract .Act, 1872. are such provisions absolute, or can the 
defendant-company protect itself from liability for negligence by special 
contract ? 

Mr. Slokoe, for the plaintiff. 

Mr. Hill, for the defendants. 

Mr. !^tokoc. The only question is. whetlier the defendant-company 
is discharged from liability by the terms of the passage-ticket. In the case 
of Tanbman v. The Pacific Sleant Navigation Co. (1), which was relied 
upon on the other side [230] in the Court below, as showing that 
conditions of the nature of tliese would relieve a company from liability 
for negliiience, the words were much wider The condition there was, that 
the coinuany would not be liable under any circumstances whatever.” 
LPon'TIFL.x, J. — Is not the case within s. 151 of the Contract Act ? Have 
not the company taken as much care of the goods bailed to them as a man 
of ordinary prudence would of his own goods?] Our case is. that the company 
were guilty of negligence. The effect of this section is to prevent bailees 
from contracting themselves out of liability for negligence. [PONTIPEX, J. — 
Is a steamship company a bailee of goods which remain in their owner’s 
possession .■*] Yes, the loss was occasioned by an act entirely beyond the 
plaintiffs control. In Cohen v. The South- i'Jastern Railway Co. (2), the 
ticket given to the plaintiff contained a proviso, that tlie company would in 
no case be responsible for damages to luggage to a greater extent than 
£6 : and it was hold, that the condition was void by reason of s. 7 of 17 
and 18 Viet, c. 31, and s. 16 of 31 and 32 Viet., c. 119, and that the 
defendants were liable for loss to a greater extent than £6 caused by the 
negligence of their servants. In Ilcndemon v. Stevenson (3) the ticket 
contained, on the back of it, an intimation that the company would 
not 1)0 liable for losses of any kind, or from any cause. It was proved 
that the plaintiff did not look at the ticket, and that his attention 
Was not callod to the intimation, and the House of Lor<ls helii. that the 
plaintiff was not bound by it. It has been decided by the Bombay High 
Court that carriers are governed bv s. 151 of the Contract Act — Kuverji 
TuUidns V. The Great Indian Peninmla Railway Co., (4) and Iswardas 
Golahchnud v. The Great Indian Peninsula Railway Co. (5). [GaRTH, 
C. J. — This contract is to be performed on the high seas. Is there 
not any Carriers' .\ct which wonhl apply?] It was assumed that, 
according to the Peninsular and Oriental Co. v. Shand (6), the con- 
tract was to ho governed by the law of the place where it was 
entered into. [PoNXIPEX. J. — The plaintiff did not sign tl)e ticket ; can 
[231] ho ho said to liave complied with the conditions?] No. and even 
if tl)o contract was completed, s. 151 prevents the defendants from con- 
tracting thomselvoH out of their liability. It is against public policy to 
allow carriers to protect bhomselvos from the consequences of their own 
neglect. Tiie defendants point out wliero insurances may be effected, but 
they do not point out where a passenger is to register luggage, and tlie Court 
will not assume that toe plaintiff was aware of the place. It is doubtful 
wliother the defendants ai‘6 common carriei's. If they are. they are insur- 
ers, and tlioy may protect themselves from liability by special contract — 


(l) 20 L T. N.S 704. 
(S) L. R. 2 So. App. 470. 
(5) 3 B. 120. 


(2) L. R. 2 Exoh. D. 253. 

(4) 3 B. 109. 

(6) 3 Mooco’3 P. C. (N. S-) 272. 
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The Dxiero (1). But where the cooditions imposed by a common carrier 
are capable of two constructions, the Court will lean to that construc- 
tion which will prevent the carrier from contracting himself out of bis 
liability — Phillips v. Clark (2) and Grill v. General Iron Screw Colliery 
Co. (3). The defendants are in this dilemma. If they are common carriers, 
they are insurers, and liable for damages however caused, and they will not 
be allowed to contract themselves out of their liability for negligence, unless 
they expressly say that they will not be liable, and that is assented to by 
the other party to the contract. If they are not common carriers, then 
they come under the Contract Act, and under s. 151 cannot relieve them- 
selves from the duty of taking as much care of the goods bailed to them as 
a man of ordinary prudence would take of bis own property. The con- 
tents of the ticket should have been explained to the passenger. [GaUTII, 
C.<T. — Why should not the defendants be able to coutract themselves out 
of their liability under s. 10?) It would be an unlawful act. [Garth, 
C.J. — Sucli a contract is not " forbidden by law ” under s. 23; there is 
nothing in s. 151 to “ forbid " it.) I contend that on the effect of s. 152 
it would defeat the provisions of the Act. Section 152 gives the bailee 
power to affect his special liability by special contract. lie may contract 
to incur a greater liability, but not a less. 

Mr. Hill. — It has been contended that s. 151 of the Contract Act 
oasts a duty on bailees of goods which they cannot contract [232] them- 
selves out of. But the cases of Kuverji TiiL-iidas v. The Great Indian 
Peninsula Railivay Co. (4) and Iswardas Golahchand v. The Great Indian 
Peninsula liailwnj Co. (5) do not go so far as that. Tlie question refer- 
red in the first case was. whether the defendants could rely on the 
provisions of s. 152 as protecting themsoives from liability in respect of 
goods carried by tljem for reward, anil ail that tlio High Court say is. that 
the Carriers Act does not apply : that railway compariics are governed by 
the Contract .\(it ; and that they come under s. 151 ; and the Court hold, 
that they do not come under the higher burden imposed on common 
carriers. Section 1 of the Contract Act provides that nothing in the Act 
shall affect the provisions of any Sta-ute. Act, or Regulation not thereby 
expressly repealed, nor any usage or on>tom of trade, nor any inci- 
dent of any contract not inconsistent witli the movisions of the Act. 
There is nothing in the Act to prevent parties to a contract of 
bailment importing into the contract a provision exempting the bailee 
from liability. Freedom of contract is not fettered otherwise than as 
provided in Chap. II. The case does not come within any of the 
provisoes contained in ss. 10 and 23. Section 150 provides that if 
goods are bailed for hire, the bailor shall be responsible for any 
damages arising from faults in the goods bailed, whether he was or 
was not aware of the existence of such faults. But suppose /f 
goes to D, and savs,— “ Send mo your carringe for hire ": and B says. — 
“There aredefects in it. but I will not Ix! responsible for any damages 
and .4 takes the carriage and sutfors damage ; would not tho contract be 
a good defence to an action ? contract hy a bailee contracting himself 
out of liabilitv cannot be sal'i to ha oppose! to public policy. The 
cases of Phillips v. C/.iri (2) and (hill v. General Iron Screw Colliery 
Co. (3) are English cases, and I suhinit that English law does not apply 
to a French comoany. Prior to the Railwav and Canal Traffic Acts, 

(2) •> O.B.N. S. isn 
(n i B. 109. 
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(3) L.R. 3 C. P. 470. 
(6) 3 B. 120. 


151 



1880 
July 23. 

Small 

Cause 

Court 

Refer- 

ence. 

6 C. 227 = 
7C.L.R. 49 


6 Cal. 233 INDIAN DECISIONS, NEW SERIES [Yol. 

conditions very similar to those in this case were held to cover loss 
by negligence- v. North Staffordshire Railway Co. (1). Before 
the Carriers Act, 11 Geo. IV and 1 Wm. IV, c. 68, carriers [233] 
used to limit their liabilitv by public notice — Carr v. Lancashire 
Yorkshire Railway Co. (2). and they also bad some power of imposing 
conditions on their common law liability by special acceptance without 
the assent of the customer to those conditions — McManus v. Lancashire 
and Yorkshire Railioay Co. (3), or by snecial notice — Walker v. York and 
North Midland Railway Co. (4). The plaintiff must have known that 
the ticket contained the terras upon which the defendants contracted 
with him. It cannot be said that the omission by the defendants to 
require the plaintiff to sign the ticket amounted to a waiver of the condi- 
tions in the ticket. The question is, has the carrier given notice of the 
conditions upon which he will carry the passenger ? If he has, that is, 
sufficient to discharge him — Zum v. South Eastern Railioay Co. (5) and 
Van Toll v. South-Eastern Railway Co. (6). In Harris v. The Great 
Western Railway Co. (7) the plaintiff deposited luggage with the company 
to he kept in the cloak-room of the company, and received a ticket, 
which on the face of it referred to conditions at the back which limited 
the company's liability. It was held (the Court having power to draw 
infer 0 nce.s) that the luggage must he taken to have beon deposited subject 
to the conditions on the back of the ticket, and that the company was 
protected. The principle which applies to that case applies equally to 
this. In Parker v. South-Eastern Railway Co. (8) the facts were similar 
to those in Harris v. The Great Western Railway Co. (7). Two questions 
were left to the jury — (i) Did the plaintiff read, or was he aware 
of. the special conditions upon which the articles were deposited? 
(ii) Was the plaintiff, under the circumstances, under any obligation, 
in the exercise of reasonable and proper caution, to read or make him- 
self aware of the conditions'.' Both questions were answered in the 
negative, and the Court, having no oowor to draw inferences, followed 
Henderson v. Sicucu.sou (9), on the ground that the conditions had not been 
[234] assented to, and held that the company was liable. The case was 
appealed, and a new trial was directed on the ground of misdirection, 
inasmuch as the plaintiff could be under no obligation to read the condi- 
tions ; and that the second question left to the jury ought to have been 
whether tho company did that which was reasonably sufficient to give 
the plaintiff notice of tho conditions. This last case entrenches still 
further on Henderson v. Stevenson (9j. 

Mr. Stoknr was nob called upon to reply. 

OPINION. 

Tho opinion of tho Court (Garth, C. J., and Pontifex, J.) was 
delivered by 

Garth, C.J. — We think that the questions referred to us should he 
answered as follows : — 

(i) — Tlia defendants, being a Fronch company, are certainly not 
common carriers in the ordinary English sense of the word. 

(ii) — We consider blmt blie plaintiff was bound by the clauses aud 
conditions on the back of the passago-ticket. 

(1) in II.L.C. 473. (2) 7 Ex. 707. l.'J) 4 H. and N. 327. 

M) 2 E. and B. 750. L.R. 4 Q. B. 5:i9. (C) 12 C.B. (N.B.) 75. 

(7) L.R. 1 g.B.D. .515. (8) L.R. I C.P.D. 018 = 011 app.. 2 Id., 410. 

(0) L. R. 2 Se. App. 470. 
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Although he may Dob understand French, he was a man of business 
oonbraoting with a French company, whose tickets he knew very well 
were written in the French language. He had ample time and means to 
get the ticket explained and translated to him before he went on board; 
and it very plainly disclosed upon the face of it that the conditions 
endorsed were those upon which the defendants agreed to carry him. We 
think, therefore, that he was bound by those conditions. 

The case of Hendemun v. Stevenson (1) has been relied upon as show- 
ing, that if the plainbitf was nob actually aware of the contents of the 
conditions, he could nob be bound by them ; bub that case is not in point. 
There the ticket which the plaintitf received did not disclose upon the 
face of it that there were any conditions on the back , and it was found, as 
a fact, that the plaintiff was not aware of any such conditions. 

Here the fact that there were conditions was plainly disclosed upon 
both sides of the ticket, and it was the plaintiff’s own fault if he did nob 
make himself acquainted with them. We think [235] that the principle 
of Parker v. The South Eastern Railway Co. (2) and the observations of 
Lord Justice Bramwell in that case are directly applicable to the pre- 
sent. 

It was contended also, that the conditions were not binding upon 
the plaintiff, because be did not sign the ticket : but we think that the 
clause as to the passenger's signature was inserted for the benefit of the 
company, and that they had a riglit to waive it if they thought fit. 

(iii) — We do not consider it necessaiy to answer this question. 

(iv) — We are of opinion that none of the conditions have the effect 
of relieving the company from tlie consequences of their own negligence, 
the existence of which has been found in the case submitted for our opinion. 

(v) — We think that, in order bo establish a defence, upon the ground 
that the plaintiff’s luggage was not registered, it was necessary for the 
defendants to prove, not only that tlie plaintiff was bound by the condi- 
tions. but also that they (the defendants) were ready and willing to 
register the plaintiff’s luggage, and that he (the plaintiff) did not in fact 
register it. So far as wo can see, they have failed to establish both these 
points. It has not been shown that, on the one hand, they were ready 
to register the luggage, nor on the other, that he did not in fact register it. 

(vi) — Wo thick that, as the contract was made in Calcutta, the 
defendants were bound by the provisions of s. 101 of the Indian Contract 
Act. 

(vii) Wo de nob consider it necessary to answer this question. 

Tbe judgment, therefore, that has been entered for the plaintiff will 

stand, and the defendants must pay the costs of this reference. 

Attorneys for tbe plaintiff : ^tossrs. ^Vatkius and Watkins, 

Attorney for the defendants ; Mr. Orr. 


(1) L.R 2 80 . App. 470. 


(2) L R. 1 C.P.D. G18 = on app., 2 Id. 416. 
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[236] SMALL CAUSE COURT REFERENCE. 

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Miller. 

ShumshER Ally {Defendant) v. KdrKUT Shah {Plaintiff).*'' 

[19bh July. 1880.] 

iexo—Neio trial^Mo/nsiil Synall Cause Court Act {XI of 1865), s. 21— Civil 
Procedure Code (Act X of 1877). s. 024. 

A Judgo of a Mofussil Small Cause Court has jurisdiction to direct a new trial 
of a case iricd by bis predcc<fSior, s. 21 of Act XI of J865 not having been 
repealed by the Civil Procedure Code, 1877. 

Per G.4RTH. C J. — The Judge, however, in dealings with applications for new 
trial under s. 21 , should have regar.l to the rule laid down in s, 624 of the Code 
of Civil Procedure. 

This was an application made to the Olficiating Judpe of the Sealdah 
Small Cause Court, under s. 21 of Act XI of 1865, for a new trial of a 
case, which had been decreed in favour of the plaintiff by Mr. Rylaod, 
the permanent .Judge of the Court. Tlie plaintiff contended, alia, 

that, under s. G24 of the Code of Civil Procedure, no application could be 
made to the Olhciating Judgo for a nevv trial. The plaintiff contended 
that tlio sections in the Civil Procedure Code relating to reviews, which 
are made apDlioal>le to Courts of Small Causes, had virtually repealed 
s. 21 of Act \I of 1865. and that at any rate no new trial could be granted 
bv a Small Cause Court Judge of a case tried by his predecessor unless 
upon thegroumi of some clerical error in the proceedings, or the discovery 
of some new and important matter or evidence. 

Bahoo Saroda Churn Mdter, for the plaintilf. 

I^Iunshee Scrajool Islam, for the defendant. 

Tne following judgments wore dolivorod : — 

JUDGMENTS. 

Garth, C. J. — As s. 21 of .\cb XI of lbG5 has not been repealed or 
affected by the Civil Procedure Code, 1877, I am of opinion [237] that the 
provisions of that section are still in force with regard to applications for 
a new trial, and that they are not direcily controlled in their operation by 
s. 624 of the Civil Procedure Code. 

That the two procedures (vf*., the one for a new trial, and the other for 
review] are both still in force, has virtually been decided by Mr. Justice 
■Tackson anrl Mr. .lustico Totleuham in the Small Cause Court Reference, 
Nos. 09 and 70 of 1879. 

.\t the same time I think it right to add that, having regard to the 
nature of the question referred to us. in my opinion any Small Cause Court 
.Judge, in dealing with applications for a now trial under s. 21. is bound 
to observe and respect the manifest intontion of s. 624, which is indeed 
only an enactment by the Legislature of tho rule which bad been previously 
laid down by this Court as a guide to the Judges of Subordinate Courts 
when dealing on review with their predecessors' judgments ; see Ellen v. 
Bashce.r (1) and Roif Mvtjhroj v. Dtejoy Golind Burrai (2). 

* Reference No. 1*2 of I8S0. from Baboo Bolorain MuUick, B.L., OSioiatiog 
Judge of the Small Cause Court at Sealdah, dated the 8tb May, 1880. 

(IJ I C. 184. (9) 1 C. 197. 
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It IS to my mind manifestly improper for one Judge to review, or 1880 
grant a new trial of, a case decided by his predecessor, where the alleged July 19. 
error consists in the determination of some question of law or fact upon — 
which the one Judge has only tho same materials and the same means of Small 

forming a satisfactory conclusion as the other. OaU8E 

I think that it would be quite as indecent under such circumstances COURT 
for one Small Cause Court Judge to reverse a decision of his predecessor, ■dd-uc'o 
as It would be for one Division Bench of a High Court consisting of two 
J udges. to reverse the decision of another Divison Bench of the same Court, ENCE. 
also consisting of two Judges. g C~M6- 

Our attention was directed during tho argument to a case decided g c L R 549 

by the Privy Council in the year 1876— Uosseinw. Hadjee Abdul- 
lah (l) : but the point now under consiileration was not discussed or even 
alluded to in that case. 

The question there arose whether one District Judge bad jurisdiction 
to review the decision of his predecessor for any cmsa other than some 
positive and apparent error of law. or the [238] discovery of new evidence; 
and their Lordships state in their judgmeut that, looking to the extreme 
generality of the terms used in ss. 37G to 378 of Act VIII of 1859, they 
were not prepared to say that one Judge had absolutely no jurisdiction bo 
review the decision of his predecessor, wlienever the parties failed to show 
that there was some positive error of law in the former judgment or new 
evidence to be brought forward. 

That case was decided upon the language of the Civil Procedure Code 
of 1859, which differs in some respects from that of the new Code, and in 
which, notably, there was no provision similar to that in s. 624. 

This section seems to me to declare very plainly what the views of 
the Legislature are upon the point now under discussion. 

It is very probable that, at the time when these review sections of 
the Civil P-ocedure Code were passed, the operation of section 21 of the 
Act of 1865 did not receive sufficient attention. 

As Small Cause Court cases in this country are tried, both as regards 
law and fact, by the Judge alone, it is difficult to conceive any reasons 
which would justify a new trial which wouH not also afford good grounds 
for a review ; and if so, the princinle, if not tho actual provisions, of s. 624 
ought to be applicable to new trials as well as to reviews. 

Although, therefore, in this instance, the Small Cause Court Judge 
has jurisdiction, under the circumstances, to entertain the application 
for a new trial. I think that, in tho exorcise of that jurisdiction, be should 
be guided by the considerations to which I have referred. 

Mitter, J. — I am also of opinion that tho present Officiating Judge 
of the Court of Small Causes at Seahlah has jurisdiction to entertain an 
application for a new trial. As to the grounds upon which he should 
grant a new trial in the ease out of which this reference has arisen, I 
express no opinion, as tliat is not one of the questions referred to us. 


(1) i C. 13I=L.R. 3 I. A. 321. 
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[239] APPELLATE CIVIL. 

Before Mr. Justice Morris and Mr. Justice Prinsep. 

Civil. Almas Banee and others {Plaintiffs) v. MAHOiiED Ruja 

6 claa* OTHERS {Defendants). 

6C.L.R. S53 [10th June, 1880.] 

■ Limitation Act [XV of 1877). s. 25. sch. ii. art. CG—Bond. 

advaoced should be repaid on 

the 30th Pous 1-283 B. S.. and it so happened that in the year 1283, the month 
of Pous cons'sted only of twenty-nine days (the 29tb Pous. answering to the 12th 
January, 1877). held, that a suit brought on the 13th January 1880 was in time, 

£F.. 17 M. 61 ; R., 24C. 382 (3841.] 

This was a reference made to the High Court under s. 617 of Act X 
of 1877. 

The plaintiff brought a suit on the 1st March 1286 B.S. (correspond- 
mg with 1.3bh January. 1880) to recover a sum of monev advanced to the 
defendant, secured by a bond dated the IGth Kartio, 1283 B.S., the due 
date of re-payment of the advance under the bond being stated to be the 
30tb Pous. 1283 B.S. 

^ It so happened that, in the year 1233 B. S., the month of Pous con- 
sisted only of twenty-nine days, the last day of the month corresponding 
with the 12th January, 1877. 

plaintiff contended that, as there was no 30bh Pous in the vear 
1283, his suit was in time if brought on the Ist Magh 1283. 

The defendant contended, that the suit was barred by limitation, it 
not having been brought on or before the 29th Pous. 1283, corresponding 
with 12th January, 1877. 

The Munsif held, that the parties evidently intended that the bond 
should be payable on the last day of the month of Pous 1283, irrespective of 
the number of days the month should consist of. and that therefore, the suit 
was barred ; but, at the request of the plaintiff, he referred the case for the 
opinion of the High Court. 

[240] The opiniou of the Court (Morris and Prinsep. JJ.) was as 
follows : — 

OPINION. 

Morris, J . — This is a case referred by the Sudder Munsif of Sudharam, 
under s. C17 of the Code of Civil Procedure, raising the Question of the 
date of paymeut fixed in a bond as governing the application of the law 
of limitation. 

The date for payment of the money due under the bond is entered 
in it as the 30th Pous 1283. The month of Pous varies, sometimes con- 
taining twouty-nine and sometimes thirty days. In the year 1283 the 
month of Pous contained only twenty-nine days, and the 29th, or the last 
day of Pous, corresponded with the 12bh January. 1877. 

The present suit, to realize the money due on this bond, was brought 
on the 13th of January, 1880, and the point submitted to us is, whether 
the suit lias lioon brought within throe years from the date on which the 
money became payable. 

* Civil Reference, No. C of 1830, from Baboo Karunamoy Banerjeo, B. L.. Sudder 
Munaif of Budbaraui, iu the Di.strict of Noakhally, dated the 2Gth February, 1880. 
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The Munsif states as his opinion, that “ the parties never intended 
that the day of re-payment should be in the month of Magh. By (30th 
Pous) the parties aocording to the custom of the country, evidently 
intended the last day of the month of Pous, 1283, irrespective of the number 
of days the month should consist of.” 

This is, rio doubt, one mode of intei'preting this term of the contract. 
At the same time we think that, when tlie bond, by its terms, gives 
expressly thirty days from the commencement of Pous as the limit of pay- 
ment, the period of limitation applicable to a suit brought to enforce 
paynient should be reckoned from sucli thirtieth day. Both parties, at 
the time of execution of the bond, understood that there were thirty days 
in Pous of that year, and so made the thirtieth day the limit day of the 
term of payment. There is nothing in their conduct, or in the terms of 
the agreement, from which it can he inferred that they intended the 29th 
of Pous to be the limit. We are not aware that the custom of the coun- 
try is as stated by the lower Court, nor does it appear that it was estab- 
lished in evidence in the present case. Consequently, the present conten- 
tion of the obligor is. in our opinion, in direct opposition to this the original 
understanding between the parties. The obligor, as it seems to us, wishes to 
[241] evade, by this plea of limitation, the payment of a just debt and to 
act contrary to the expressed intentions of the parties at the time of enter- 
ing into the contract. 

Accordingly, we are of opinion that this suit is not barred by limita- 
tion. 


6 C. 24t (P.C.)=8 C.L.R. 391 = 3 S ith P.C.J. 760 = 4 Sar. P.C J. 156 = 

4 Ind. Jur. 418. 

PRIVY COUNCIL. 

Present : 

Sir J. IV. Colvilc, Sir B. Peacock, Sir .1/. E. Smith and Sir R. P. Collier. 

[On Appeal from the High Court at Fort William in Bengal in 4 C. 

132 = 2 C.L.R. 455= 1 Shome L.R. 232. j 


GouRCH.\ndra Rai {Defendant) v. Protapchandra Dass 

(Plaintiff). [5th March, 1«80.] 

Principal and Surelg—Oivinfj Time — Inlereit vaid »>i advance— Discharge of Surety — 
Accommodation .Acceptor — Contract Act {IX of 1872J, s. 135. 

Tho drawer of hundis paid advance interest to the bolder to obtain time which 
he did obtain, for piymont after dne date Hell, tb it the liability of an aecocn- 
modation acceptor of the hundis depended on whether ho knew of and consented 
to this arrangement 

Held, on the merits, that he knew of, and conse ilcd to advance interest being 
taken. 

Apph.AL from a decree of a Divi.sional Bench of the High Court of 
Bengal, dated Ibtti May. 1878, rcver.siug, so far as it allectod this appel- 
lant, a decree of tho Suboidiiiato Judge of Dacca, dated 11th September 
1876. 

The facts of the case and judgment appealed from are reported in tb© 
Xndian Law Reports, 1 Cal. 132. 

Mr. Cowie, Q. C.. and Mr. Do'jne, for tlie appellant, argued, that tho 
plaintiff had failed to prove tliat such an assent had been obtaimjd from 
the surety as was coutomplaLed in the proviso coutained iu the 135Lh 
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section of the Indian Contract Act, 1872, which was the law governing 
this case, and that, therefore, the surety had been discharged. 

ilr. Leith, Q. C., and Mr. Graham, for the respondent, were not called 
upon. 

JUDGMENT. 

Their Lordships’ judgment was delivered by 

' pOLViLB.— Accepting the facts found by both the 
*1 7- ^oi-dsiiips agree with the High Court that 

the liability of the appellant, as accommodation acceptor of the hundis 
depends on the answer to be given to the question whether he knew of. 

. and consented to. the advance interest being taken. The High Court has 
answered the question in tlie affirmative, and their Lordships entirely 
agree I n that conclusion. Monohur Laha s evidence alone is sufficient to 
establish the fact that the defendant did know of, and consent to, the 
payment of the advance interest : and he was a witness called by the 
appellant. Nor do their Lordships think that the testimony of the wit- 
ncsses adduced by the plaintitt' is tliough c.Kception may be taken to parts 
ot It, altogctlier inconsistent, as has been argued, with that of Monohur 
Laha. Ihat winch relates to a conversation between the plaintiff 
and defendant m the billiard-room of the former, upon which there 
was no cross-examination, is quite consistent with all tliat Monohur 
Laha has deposed to. Again, the probabilities of the case appear to their 
Lordships to be all in favour of the conclusion of the High Court. Pogose, 
the drawer of the hundis and the party primarily liable upon them, was 
absent from his place of business ; his affairs were evidently in a very 
shaky conaition : and although it was possible that when he came back 
again he might be able to make some anangement for the payment of the 
hundis, he had no present means of meeting them. In these circuni- 
stances it is liardly conc<‘ivable tliatthe plaintiff would enter into a trans- 
action the cflect of which would be to relieve the only solvent party from 
liability upon the liundis. On the other hand, it was imich to the interest 
of the defendant to take the chance of the re-establi,shment of Pogose's credit. 

to assent to such an arrangement as was actually made. 

Their Lordships, therefore, will luinihly advise Her Majesty to affirm 
the judgment of the High Court, and to dismiss this appeal with costs. 

Appeal dismis.’^cd. 

Agent for the appellant ; Mr. T. L. Wilson. 

.\gents for the icsjiondent ; Messrs. Watkins and Latte>/. 
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[243] PRIVY COUNCIL. 

Present : 

Sir J. IV. Coloih, Sir B. Peacock, Sir M. E. Smith, and Sir 

R. P. Collier. 

[On Appeal from the High Court, Bengal.] 


Grishchunder Chcckkhbutty and another. Guardians 
OF Dwarkanatii Chuokkrbutty, a Minor {Defendants) v. 

JIBANESWARI DEBJA, MOTHER AND GUARDIAN OF IvAILAS 
Chunder CHUCKERBUTTY {Plainiitf). 

AND 

Grishchunder Cuuckerbutty, Guardian of Dwarkanath 

CHUCKEKIiUTTY. A MINOR { Di ' f . mdant ) V . BiSESWARI DEBIA, 

Mother .vnd Guardian of Puosunno Kumar Chuckkhbutty 

{Plaintiff). [4ih May, 1880.] 

Sale tu EzecxUion of the ** riqht, title, nn I interest of a Judijnient^Debtor in a partly 
executed Decree — Possession of land attached under Reg. V 0/ 1805, s. 26 — Right 
of Purchaser. 

A decree of tbc ve^r ISIS aw^irdcfi to persons, aftdi^rard:^ repn'$eated by the 
respondents, the possession of a moiety of a tahik. which had been since 18S7, and 
remained till 1866, under ait'ichtucnt by the Collector in virtueof an order made 
under Reg. V of 1812. Tbo Court which granted the decree, intending to execute 
it, approved the proccclinRs of an Amin purporting to put the dccree-holdors 
into cooatrucDve possession of a certaio number of mouzas of the taluk. 

In 1850, the appellant, in ox»jcuiion of a decree for money obtained by them 
against the respondents, purchased at a sale ain)ngst other things ** their right, 
title, aud intorost in the decree of 1841. field, thit po$:>cssior] of tlie mou^a 
having been delivered, so far as it rould bo delivered, considering ibo attaebmcni 
to which tiluk containing these mnuzas was subi^^ct. the decree of 1848 had 
been so far cxeout *d : and that wh.it wis acquired by the apocUants at the exccu- 
tion sato was only the uiiexccuied portion of the decree of 1843. 

Appeals, on leave obtained, fiom dccioesof the High Court of Bengal, 
dated 12th Juno 1878, allirming decrco.s of the Subordinate Judge of 
Mymensing, dated 4th January 187o, so far as they were adverse to the 
defendants, appellants. Tlie suits were originally dismissed by the Court of 
first instance, on the ground of liniitation (14ih Juno 1873) ; but, on appeal 
to the High Court, liaving been reniando<l for trial, as being not l)arred by 
limitation, they were tried and decided in favour oJ the plaintitls, against 
the appellants — decisions which were u})licld in the High Court. 

[244] The same question was raised by both appeals, oiz., whether the 
entire rights of the respondents, and of those whom they represented. 
Under a decree, dated 11th Xoveinbor 1843, of tiie Court of the Principal 
Suddor Amin of Mymensing. had been purchased in 18o0 on behalf of the 
predecessors in estate of the appellants, or only such portion of that decree 
as then remained unexecuted ; it being contended by the respondents that, 
at the date of the sale, the decree had been parth executed. 

Mr. Cowte, Q. C.. and Mr. J. Graham. Q. C., lor the appellants. 

The respondents did not appear. 

The facts of the case are stated in the judgment of their Lordships, 
which was delivei'ed by 
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JUDGMENT. 

Sir R. P. Collier. — This case was reduced during the argument 
to a point of law, which becomes intelligible upon the statement of a few 
facts. 

Brojo Kislior and Ram Kishor were brothers, joint in estate, of 
%%hom Ram Kishor died sometime before 1835, leaving two sons, Ram 
Kumar and Nobo Kumar. In the year 1835 an estate, consisting of an 
8-anna share in a taluk, called Newaz Ali, and belonging to one Abdul 
Samad, was bought in the name of Ram Kumar, but with the joint funds 
of the family. Brojo Kishor died in 1836, having shortly before his death, 
separated from the other branch of the family. He left two widows, each 
of whom adopted a son, one adopted son being Ishan Chunder and the 
other lilohesli Chunder. Upon, or sometime after, the death of Brojo 
Kishor, Ram Kumar set up an exclusive title to tlie purchased estate ; and 
the representatives of Brojo Kislior, who at that time were the adopted sons, 
in the year 1839, brought a suit against Ram Kumar and his brother Nobo 
Kumar, for the purpose of having tlieir title declared and obtaining pos- 
session of Brojo Kishor’s moiety of tliis property, and obtained a decree 
awarding to them tliat possession on the 11th November 1843. Both the 
plaintiffs in that suit afterwards died, ishan Chunder being now represented 
by liis widow Jibaneswari, the respondent in one of these appeals, and 
[245]Moliesh Chunder by liis adoptive mother Biseswari, the respondent 
in the other appeal. After their death, and in or about 1848, the represen- 
tatives of Ram Kishor obtained a decree against the two last-named 
widows, as the then representatives of Brojo Kishor, in respect of a money 
demand against Brojo Kishor. Tliey proceeded to the execution of that 
decree. The usual notice and proclamation of sale wore made, and on 
16th Juh’, 1850 tlic appellants brought, in pursuance of the usual pro- 
clamation, among other things, the right, title and interest of the judg' 
ment-debtors in the decree of the 11th November, 1843. The question in 
tlie cause is, what passed by the sale of that decree ? 

It is necessary to state that, in the year 1837, the whole taluk of 
Newaz .\li. wtiich was subject to a number of disputed claims, was attach- 
ed liy an order of the Civil Court, and remained in tlio possession of an 
ollicer of the Collector until the year 1866. But, notwithstanding this, 
the Court, in)on the representatives of Brojo Kislior outaining their decree 
in Novomlier, 1813, attempted to give the decree-holders, at all events, 
constructive possession of a certain number of the mouzas, part of 
their sliaro of tlie purchased estate, and for that purpose deputed an .\min 
to ascertain what belonged to tlioni. The .\min made a lengthened in- 
vestigation, and, aftor hearing both parties, and going over the ground, 
he marked out by slicks and po^ts certain lands which, according 
to liis view, tlie decree-holders were entitled to, and he gave them, 
or professed to give them, possession of those lands ; and he also 
required the l yots to sign kabuliats witli respect to tiiese lands. These 
inoceedings came before the Coma, and wore atiproved by the Court. 

It is undoubted. Lliorcforc, that the Court intended to deliver possession 
as far as it could, and boliovod tliat it had tlie right to deliver possession 
effectual for the e.vocution of tho decree to the dccrcc-lioldors of a certain 
number of mouzas. The question is. whetlier tlio representatives of Ram 
Kislior, buying the decree on tho 16th of July 1350, bought with it those 
mouzas with respect to which it had been executed in tho manner 
described, or only so much of the iiroporty to which it relates with respect 
to which it remained unexecuted 
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[ 246 ] The attachment continued until 1866, when it was discharged. 1880 
Thereupon Jihaneswari brought her suit for the purpose of obtaining May 4 

possession of her share of those mouzas of which, as she alleged, posses- ’ 

sion had been given in execution of the decree of the 11th November, PRIVY 
184d. Biseswari also brought a suit for the purpose of obtaining her Council. 

share of the same mouzas. These suits involve the same question, and 

the same judgment applies to both of them. TJie defendants alleged their ® ® 243 
right to the whole of that which had been bought of Abdul Samad. 

The first Court in India found in favour of the plaintiffs in the two suits C-L.R. 420* 
with respect to the greater part of the property. That decision was ^ Shome 
affirmed bv the High Court, upon the grounds on which it was given, the 2^0* 
main ground of both decisions being that, in point of fact, possession * ®*‘'- 
was delivered of the mouzas in question before the sale of the 16th*^®“2 Suth. 
August. 1850. as far as it could be delivered, considering the Government P C-4.776** 
attachment to which the whole taluk was subject, and that the delivery * 
of the possession, such as it was, was effectual to execute the decree. 

Their Lordships have felt some difficulty about this case; but on the 
best consideration they are able to give it, they do not see their way to 
reversing the decision of the High Court. It has been contended, with 
a good deal of force, that no actual possession could have been given 
while the whole taluk was under attachment. At the same time, the 
Court appear to have undertaken to execute the decree, to give such 
possession as could be given, and to have adopted proceedings which thev 
deemed proper for that purpose, and possession has |been given in the 
mauner described of the mouzas now in question. That being so, the 
question is, what was sold by the description of “ the right and interest 
of the judgmenb-Jehtors in the ilecreo V" Was it that of which possession 
had been given in the manner descrilied. or was it only of that portion of 
the decree which remained bo he executed ? Their Lordships, on the 
whole, think it must be taken that what was put up for sale, what was 
intended and what was understood to ho sol«l, must liave been the 
unexecuted portion only of the decree. Under those circumstances, 
although the case is not unattended with difficulty, their Lordships will 
humbly advise Her .Maiesby that the deci [247] sion of the Iligli Court be 
affirmed. Inasmuch as tlie respondents have not appeared by counsel, 
there, %vill be no costs of this appeal. 

Appeal dismissed. 

Solicitors lor tlie apnellants : Messrs. llufAii/ts and Lattey. 

Solicitor for the respondents : Mr. T L. Wilson. 


6 C. 247 = 3 Shome L.R. Crl, F.3I=7C,L.R. 74. 

A P 1' L A T !•! C R LM 1 N A L. 

Drfore Mr. Jnslice White and Mr. Justice Field. 


GogCN CllUNDKK GliOSH 


TflU Ji.MI'HRSS. [10th .July. 1880.] 


Evidence, Admissibility uf udijment in Ci' il tsuil out of tohich Criminnl 2*roseciilion 
arises. 

In .1 suit by A AR.iitisl the obligors of .i boD«l. tbi; Court held, for the reasons 
staled »n its judgment, that the sigoature-s of the obligors wore not gouuine, and 
directed the pro-iecution of A on a charge of forgery. On tho trial of A before 


* Criminal Appeal, No. li-i of 1880, against the ocUers of W. H. l-agc, Es-q., 
■Officiating Additional bes-^ions Judge of tho i!l-P.irgan»s, dated tho lOth June, 1680. 
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jur.v, this judgment of the Civil Court wis pu'. in evidence on behalf of the pro- 
secution. and its contents commented on by the Sessions Judge in his charge to 
the jury. ^ 

Held, that this judgment had been illegally admitted. 

[Cons., 23 C. 610 (618).] 

Ml-. 31. Gho^e and Baboo Bykant 3inth Dass for Che accused. 

The facts of this case sufficiently appear in the judgment of the Court 
(White and Field, JJ.), which was delivered by — 

JUDGMENT. 

White, J.— This was an appeal by the prisoner Gogun Chunder Ghose 
agaiu'^t a conviction under s. 471 of the Code and a sentence of 6 v 0 
years’ rigorous imprisonment. 

The cireumstances out of which the prosecution arose are these : 
The piisoDor had brought a suit against Basheeram Mundlo and bis two 
brothers, Babooram Mundla and Dharani DhurMundle. for the recovery 
of 726 rupees, being the amount of principal and interest due upon a 
kistibaD(]i. oi' bond, alleged to bavo been executed in favov of tbe prisoaet 
by the three brothers. 

£248] The Munsif found that the bond had been executed by oue 
of the tliree, Dbaraui Dhur, but dismissed the suit, because he %va 9 of 
opinion that the signature of the other tvvo defendants, Dasheei'am and 
Bahoorain, were forged ; and ho entertained so strong an opinion upon 
tliis point that bo directed this prosecution, which we are now considoring, 
to bo instituted against the prisoner for forging the kistibandi, and using 
it as genuine knowing it to be forged. 

The case lias been tried by a jury, anil they have come to a unaoi- 
nious verdict that the prisoner is guilty of using this bond knosving it to 
be forged, and in answer to a question they said that they found the 
signatures of Basheeram and BabooiMin to be forged, but tbe signature of 
].)liarani Diiur to bo genuiue. At tlie trial, the judgment of the Muosif in 
the Civil suit, altiiough objected to on the part of the urisouor, was put in 
evidence by the nrosecnlion, and read out to tiie jury, and the substance 
of blio judgment was also referred to by the Sessions Judge in his charge 
to the jury. 

The ground of the apuoal is that tliis judgment was improoerly admit* 
ted as evidonco, and that eliminatiug tlio jinJgmenb there is not suHicioot 
ovidniu?»5 to jusiaiy the venlict. Tliore can l)o no doubt the judgment was 
irnproDoi ly ri?ceivod. TochnicalK it was inaiJmissihlo. becauae it was not 
hrlwenn f he same partio'^. tlio present jiurties tofjhnicaily being tbe Queen- 
Ihufitoss on the one hajid, and the prisoner on the otiior, an<l the respec- 
tive parties in the civil suit being the prisoner and the throe defendants ; 
and tui t/ionnoro, it was not admissible ou the substantial ground that tlia 
i.'sno'i HI the civil and criaiinal suit were not i<lontical, and that the burden 
of proof rnstc<i in each case on dilleront shoulders. It was not necessary 
(or l.ln* Munsil in the civil suit to liini more thati tliab the execution of tbe 
bond by tile three defeiiciancs was not provutl. Wlieu tlie Munsif 
W(Hit inrtlM?r and pronounced the bond a lorgery, atni directed a prosecu- 
tion, it was not a decision on the question of forgery, liut merely aa opi- 
nion wliich, aitnough ho was onlitletl to give expression bo it, ought no 
nioi «* 1,0 liave hnnii put in m i.hiuce on the pro*^iMit <diargo than the opinion 
of :» M igi*>Lrate who commits a prisoner to take hjs trial upon a criminal 
ch?j rge. 
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[249] The Judge, in bis sumooing up, draws the abteutioD of the jury 
to this judgmeot and to the Munsif's opinion contained in it, and uses 
the following words: “The Munsif believed that one of the brothers, 
Dharaui, execubei) the document, and that the other names were added 
afterwards hy the prisoner, or with his knowledge, and with a dishonest 
intent. Whether this or whether all three names are forgeries, the offence 
is the same. It is true that the Judge, later on. sa\s to the jury — 
You are nob in any way bound by the tindingof the Munsif and that 
be also, still later on, draws their attention to the fact that in the civil 
suit the onus probandi was on the prisoner, whereas at the trial of forgerj' 
the onus was on the prosecution. But inasmuch as neither the judgment 
nor the Munsif's opinion were evidence, the .fudge, if he referred to them 
at all, ought to have told the jury nob merely that they were not bound 
by them, but that it was their duty to dismiss them altogether from their 
mind. We have next to consider wlietlier. independently of the objec- 
tionable evidence, there is sudicienb evidence to justify the verdict of the 
jury. 

(The learned Judge then proceeded to consider the other evidence in 
the case, and ultimately arrived at the opinion that, independently of the 
Munsif’s judgment, there was not suflicient ovidonee which, even if 
believed, pointed with reasonable certainty to the guilt of the accused, 
and tlierefore made an order of aciiuittul.] 

Conviction set aside. 


6 C. 249 = 6 C.L.R. 567. 

AFPKLl.ATH CIVIB. 

Before .!/»•. Justice Pontifex and Mr. Justice McDoncU. 


A.iooimiva BershaI) and oteirus { Plaintiffs ) v . Gung\ Pkrseiad 

AND AN(>TE^i;i{ (Defendants). flOth June, IHHO.] 

Appeal against nrdt'r rejecltnn I’lainl—T'lainl insufficientlv Stamped — Court Feis Act 
(VIII of 1B70», s. 1-2, para. 1 ; sched. ti. die. n. art. 17. 7)arl tii — Civil Procedure 
Code (Act X 0 / 1877). -s. 1. HI. '* Decree. ' 

All appeal li<*3 an order rejertiti" a plaint of the ground of ifs being 

insiiflicii'iitly stampci.). 

[F., H :\r. ir,<) ; ir. I c. Una iwr, = in C L J. :17,‘>(.377) : AppI , 11 A. 0’ <9:i) = p A.W.N 
•280: in II. H.. 1-2 C.L.R. Hsfl.yU; JH H. I'^O <190): 4 A. 27 VUl = 1 

A.W N. 1-21 ; 17 C.W.N. IP C.L..J. :i71 (874)= IG I.G. 575.] 


[250] Tin-; pi-iint in thii ca^e was declared liy the Court to he in- 
sulliciontlv St, anipe i under sch<-d. ii. div. li. art. 17, part iii of the Court 
Fees .\ct, and the f.l.'.inrilts fading to allix tlie aiJilitional stamp.-^, the 
plaint \\:is rejectoil. 

From lliis deoj-ion tlio plaintiffs aj, pealed. 

Jiahu Tariich Xndi Sen for tlie appellants. 

liubu llurij Midiiin ('hitekri iiuttij for the respoiidoiits. 

.!( IXiMMXT. 

The jiidgmont of the Cour^. ( !’o.\-n l^K \ and M< Donell. .J.T.) was 

delivered hv 

•Appeal from order. No. 04 of IHs.) acainst order of Roy Mutadoen’ Bahadur 
Subordinate Judge of Gaj.-i, dated the 2J-t Novomler 1.S7U. 
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PONTIPEX, J. — We agree with the Court below that the plaint was 
insufficiently stamped under art. 17 of the Court Fees Act, cl. 3. 

Preliminary objections were taken to the appeal, on the ground 
that the order of the lower Court was final under s. 12 of the Court Fees 
Act. which enacts that “ every questionVelating to valuation for the purpose 
of determining the amount of any fee chargeable under this chapter on a 
plaint or memorandum of appeal shall be decided by the Court in which 
such plaint or memorandum, as the case may he, is filed, and such 
decision shall he final as between the parties to the suit.” 

Bub of 8. 588 of the Civil Procedure Code, as it originally stood, 
cl. (c) provided that an order under s. 54, cl. (6) — being such an order as the 
present is — should be appealable, thereby removing the finality declared by 
8. 12 of the Court Fees Act. 

A second preliminary objection taken was that, although by s. 588, 
cl. (6). an appeal was given in respect of rejection of plaints under s. 54, 
cl. (5), yet, under s. 588 as amended, no appeal is now given. But then, 
on behalf of the appellants it was urged, that, under the definition of 
“ decree ” in the amended Code, an order rejecting a plaint is within the 
definition. Similarly, the new definition of “decree ’ also includes 
questions under s. 244, which were made appealable by cl. O') of s. 588 
as it originally stood, but which arc omitted in s. 588 as amended. 

We think though the amended s. 586 applies, only to appeals from 
orders directing that the plaint shall be amended, and not to rejection of 
a plaint, yet the amended definition of the word C^Sl] “ decree” shows 
that an appeal lies in the present case. Hut, although an appeal lies, we 
are of oi)inion that the decision of the lower Court is correct, The 
appeal will, therefore, bo dismissed with costs. 

Appeal dismissed. 


6 C. 251 = 7 C.L.R. 92. 

APl^ELHATB CIVIL. 

lieforc Mr. Justice Mitier and Mr. Justice Maclean. 


KllioMNA OoWAL.V {Dc/endant) v. BUDOLOO KlIA.N {Plaintiff).* 

(8th July. 1880.] 

Arfct/ra<»o»i— Cit’if Procedtire Code i.4ct X of 1877‘, Chap. XTXvii—Kabuliat, Suxtfor-^ 
under Act X 0 / ISSli* 

NotwithstiindiiiR that ch.ap. xxxvii of hv.i X of 1877 (in rofereneo to arbitration) 
does not refer speemlly to suits brought under Act X of 1659. yot* if both parties 
to a «uit for a kabuliai brought under the latter Act agree to refer the mattera 
ill dispute between them to certain arbitratorH named by them, and file a joint 
petiiioo in the Court of the Deputy Collector, stating that they bad so agreed, 
and praying that the case may be referred to such arbitrators, noithof of IhetD 
will to. afterwards at Ubortv to object to a decree made, embodying tbo award of 
the arbitrators, on the ground that the reforenco to arbitration was irregular, 
and not warranted by any of the provisions of Act X of 1877. 

When a case has been so referred, the arbitrators are at liberty to dotormioo 
what appc'ars to them to bo a fair and equitable rate of reut. and notwithstanding 
the amount hO found is le^s than that demanded by the plaiutiB in his plaiot. 
the Court out of which the reference issued is not at liberty on that ground to 


• Appeal from Appellate Decree. No. 2055 of 1«79, against the decree of R. Towew, 
Kfio. Ofliciating Judicial Commissioner of Obota Nagporo, dated the l3th June 18^ 
reversing the decree of Baboo llurihur Churn Lall, Deputy Collector of Chatra. dated 
the 8th November 1878. 
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dismiss tbo suit, but is b^und to order the defeadant (with the alternative o{ 
eviction) to oKecute a kahuliab in favour of the plaintiff, engaging himself lo 
pay rent to the plaintiff at the rate determined by the arbitrators to be fair and 
equitable. 

The plaintiff ia this case, Budoloo Khan, sued the defendant, 
Khamna Gowala, who was bis tenant, in the Court of the Deputy Collec- 
tor of l];hatra, to obtain a k ibuliat at an enhanced rate of rent for the land 
held under him. It appeared that the defendant had been previously paying 
rent at the rate of Rs. 8 per annum. The rent demanded by the plaintiff 
in his plaint was [2S2] Rs. 21-1-5. When the case came on to be heard 
before the Daputy Collector, both parties agreed to refer all matters in 
dispute between them to certain arbitrators named by them, and filed a 
joint petition, praying that the case might be referred to such arbitrators. 
The Deputy Collector made the order prayed for. 

The arbitrators came to the conclusion that Rs. 15 per annum was 
the fair and equitable rent payable by the defendant to tbe plaintiff, and 
their award was that the defendant should execute a kabuliat in favour of 
the plaintiff, engaging himself to pay rent in future at that rate. 

On the award being returned to tbe Deputy Collector, the defendant 
objected, first, that there was no provision in .\ct X of 1877, empowering 
a Civil Court to refer to arbitration a suit of this description. — namely, a 
suit brought under Act X of 1859 : and, secondly, that the arbitrators 
having found the fair and equitable rent for the land held by the defendant 
under the plaintiff to ha Rs. 15 per annum, and not Rs. 21-15, as claimed 
by the plaintiff' in his plaint, the Court was not at liberty to order the 
defendant to give a kabuliat at the rent allowed by the arbitrators, but 
was bound to ilismiss the suit of tbe plaintiff' with costs. In support of 
this contention the case of Gogon Manji v. Kdshishwari/ Debi (1) was 
relied upon. Tlio Deputy Collector dismissed the suit with costs upon 
both grounds. 

Upon appeal to the officiating -ludicial Commissioner of Chota Nag- 
pore, the decision of the Deputy Commissioner was reversed with costs, 
and a decree passed, ordering the defendant to execute a kabuliat as direct- 
ed by the award of the arbitrators. Against this decree the defendant 
appealed to blie High Court. 

Baboo Jogp.tuh'i Ckumhr Dcij for tiie appellant. 

Mr. Sandel for the respondent. 

Baboo Jognndr'i Chunder Deij — The judgment of the lower Court of 
Appeal is wrong, because tlio Code of Civil Procedure, in chap, xxxvii, con- 
tains no provisions empowering any Civil Court to refer to arbitration any 
case instituted under Act X of 18-59, and the reason for this is obvious. 
These cases are of a [253] special character, they aie suits between 
opulent, or com narativolv opulent landlords, who are able to command the 
assistance of the best professional skill and experience on the one hand, and 
needy, ignorant and defenceless ryots, usually without the means of 
securing similar assistance, on the other. It is true that, in other suits, 
the rich and blm poor apeoar freipientlv as autaaonistic parties ; but while 
in all other suits this is an accident, in this particular class of suits it is an 
almost invariable rule. It would not, therefore, he rash to assume that, 
while the Ljgislatuie intondelto nerrait or.linarv cases to bo referred, 
with the consent of parties, to the determination of non-professional arbi- 
trators, it deliberately omitted to extend that permission to the large 
and important class of cases in which the knowledge, experience. 

(l»3C. 498. 
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and humanity of its own officers mifjbt be the only shield between 
the weak and tne strong. Dhc oppressor aod the oppressed. As 
to the other point,— namely, whether upon its aopearing from the 

=i‘*hibrators that the rate of rent demanded by the 
phuotia m his plaint was exorbitant and excessive, and not what they 
found to be the fair and equital.le rental, the Court of first instance was 
6C 251= ^^'smissing tne nliintiffs suit, - 1 .submit that this has been 

7CLS 92 CrOffon Manji v. Ku shishioiinj Dabi (l) and 

9^- rrouim Moh,xmr.i V. As, nut AH Khan (2). It is true that in all other suits 
in the mofussil if a plaintiff has claimed a larger sum than is ultimately 
tound to lie r‘'allv duo to him, a decree is passed in his favour for such sum', 
and he al^o gets his co^ts for the amount decreed to him: hut that is 
because ordinary casus differ, as I have already observed, from the class of 
suits which includes the case now before the C^urb; and also because it 
IS provulod hv s. Id of .Act X of 1859. that “ no rvot who holds land 
without a written ougapement shall be liable to pay any higher rent for 
such land than the rent payable for the previous years, unless a written 
notice has been served on such ryot in or ho'ore the luonlh of Choit, 
specifying tho rent to whicli he will he subject for tiie ensuing year ” In 
tho orcsHiit case no notice was served on the defendant informing him that 
he would he required to pay [254] at the rata of Rs. 15 for tho ensuing 
year li any notice was in fact served upon him. it was a nofico that he 
would he ivquired to pay at tho rate of Hs. 21-15. Had the chum made 
upon bun been for Rs. lo only, oerbans he would not have resisted it. 
.‘\eain s. ,) oi the same Act provides that “ the tender to any ryot of a 
po.lah. such ns the ryot is entitled to receive, shall be held to entitle the 
person to whom tho rent is payable to receive a kahulian from such ryot.” 
ino tender of .such a potlah as the ryn/ is entitled to receive, which in the 
presont woiiM ho a pottah stating rhe rent reserved to ha Rs. 15 per 
annum, appears, t horoforc. to he a condition precedent to the right to 

doman.i a kahuliat ; but no such tender was m ule before tho institution of 
this suit. 

Mr. S.iede/Usc the respondent. — Hv the general law of the land, all 
parties to dispute-- aro entit-hal to refer anv matters in dispute between 
them to arbiti-iiion : and tlioro is nothing either m .\ct X of 1877 or io 
anv other Act of the Legislature which makes the fact, that a suit under 
Act X of 18...') IS pending between them sufficient to .leprivo thorn of this 
light. .\s to tho -scootui point, if the suhinission to arbitration he ruled 
to hiivo heon a goo<l submission, as it is submitted it is. then it follows 
tl.at both parties vohinfaiily agreed that the arbitrators should decide all 
matters in dispute hotwoen them in that suit. Tlio matters in dispute 
wore not meredy what was the proper rent to lie assessed on the land, the 
rent of which tho phiiniifl claimod to enliauce, l.ut every other matter of 
defence wliicli the defendant might urge ; and the last, but not tho least 
in iinportanco. was whether tho plaintifl was entitled to receive from the 
defun<lant a kahuliat for rent at tho rate which tliey should come to the 
conclusion was a fair rate, or whether his suit should be dismissed. The 
award therefore ought to bo upheld. 

JUDGMKNT. 

Tho lu.lgmont of tho Court (Mitteh and Maclean, J.J.) was 
delivered by 


(i> :J C. -iy8 
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Mitter, J. The plainbiff, who is the respondeat in this Court, 
-brought this suit for a kabuliat against the defendant, appellant, in the 
Court of the Deputy Collector ofChatra, in the Manbbum District, on 3rd 
June, 1878, and on 7th August following, both plaintitf and defendant 
filed a joint petition before [255] tne Deputy Collector, stating that they 
bad agreed to refer the matters in dispute to certain arbitrators. 

These arbitators, accordingly, delivered their award on 8th November, 
and it was sent in to tlie Deputy Collector. He, however, rejected it, as he 
considered that it was at variance with the decision in the case of Goqon 
il/ti/i/f v. Knshishwiii'y Dcbi (1/, as it awarded a lower rate of rent than was 
claimed in the plaint. He, therefore, dismissed the suit. The lower Appel- 
late Court, however, after discussing the legality of a reference to arbitration 
in a suit under Act X of 1859 (as to which he decided that such a refer- 
ence could be legally made), and finding that there were no valid objections 
to the proceedings of the arbitrators, reversed the decree of the Deputy 
Collector, and passed a decree in terms of the award. 

In this Court it is contended that tlie reference to arbitration 
was null and void, as the chapter of the Ci\il Procedure Code relating 
to reference to arbitration is not applicable to suits under Act X of 1859. 

It is quite true that that part of the Civil Procedure Code does not 
apply, and the lower .Apoellate Court was in error in relying upon two 
cases reported in the N.W.P. Reports as authorities. We have refer- 
red to those cases, and find tliat they are basoil upon an Act (No. XIV of 
1863). which was only applicable to the N.W.P. 

Rut we think that, on other ground.s, wo can uphold the decision of 
the lower .-Vppollate Court. Irrespective of any Code of Procedure, persons 
are at liberty to refer any matter in dispute to arbitration, and any award 
made under such circumstance may bo enforced by a suit brought for that 
purpose. It has also been held by this Court that parties, who have a 
suit pending in Court, mav submit the subject-matter of that suit to 
arbitration, see Th'ikoor Doss Roy v. Hurry Dnss Roy (2) and the same 
law has l)oon laid down in Bombay, see IlarivuUibndas KaUiandns v. 
Uiamchaiul Manekchand (3). We see no reason why this principle should 
not be applied to a suit in Court under .Act X of 1859. At any rata, if 
there was any [256] irregularity in the reference to arbitration at the 
request of both the parties, we think, on the authority of Puna Bihec. v. 
Khocli Diiksli (-1) it is one which the respondent cannot be allowed to 
object to in appeal. 

No valid grounds for setting aside the award of the arbitrators have 
been shown to us. Wo, therefore, allirm the decree of the lower 
Appellate Court, and dismiss this appeal with costs. 

Appeal dismissed. 


a) 3 0 -198. 
(3) 4 B. 1. 


(-2) W.E. 1864, Mis. Rul. 21. 
(41 22 W. R. 396. 
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FULL BENCH. 

Before Sir Richard Garth, Kt., Chief Justice. Mr. Justice Jackson 
Mr. JusUce Morris, Mr. Justic^i^ and Mr. Jusilce To^n^^ri. 

DMA ,y. Kali Komdl Mozumdab and 

oiHERS {Defendants):- [21st June. 1880.] 

»/ Son ,0 Botaiiooo oj ndoptiv, 

v" cA»„A„„a 

■ D C- 518 (530) ; R„ 17 A. 294 

aXSn but 3ubordmat0 Judge as to the question of 

he?rro'p^i::,3?;rrj::^,'re“app‘:ar 

The olamtitr appealed to the High Court. 

. t the hearing, the loarneJ Judges (MoUHls and Piitn^pp TT ) 

he heinc Property by right of inheritance. 
Mozumdar. ^ oi the deceased Mokund Nath 

V Belm, authority of the case of Mornn Moee Debeah 

in thn familv t (l), that the plaintifT has no right of inheritance 

dolivL^S^hv Sh?l;'L ’‘v°'.’u o i" '•'■•‘t case was 

and Roberts. JJ. ^ Pundit, J., and was concurred in by Levingo 

Dph.^^ V 'r"'*’ 'r, to the case of Puddo Kumaree 

M Vr? uorenorted case. 

lnSll.« 4 ?';r ^hese cases: Rlitter. J., 

son dno- ’^'^oecossiii y, and declined to consider, whether an adopted 
fal .o , succeed to the relatives of the adoptive mother. But 

- tsoti .ind ^^cDo^o^. JJ., expressed their opinion, that, ‘according to the 

dated made by Mr. Jastico Morris and Mr. Justice Prinsep, 

tho decree of I u 1 If !?’ Appellate Decree. No. 1248 of 1878. against 

8lt*b M'kv 1K7H * ® t. Ls<i, OlTictatmg Additional Judge of Rajsbaye, dated tbo 

Subordin;!! Nundo Coomar Bose Roy Bahadur. Second 

ttariofUMiatc Judge oi ih>%t district, dated the 20th December, 1877 

(1) W.R. 8p. No. Pil. (2) 7 M.H.C.R. 245. ' ' (3)5 0.615. 
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interpretatioD of the Hindu law prevailing in Bengal, an adopted son takes 
by inheritance from the relatives on the maternal side of bis father by 
adoption, in the same manner as a son begotten would take.' And in the 
latter case, the same two learned Judges laid down the proposition 
broadly that ' the adopted son succeeds in all respects as the natural born 
son does, both on the maternal and paternal sides.' 

“ We think, therefore, that this question, — whether an adopted son _ 

takes by inheritance from the relatives of his adoptive mother — should be.j 
referred for the decision of a Full Bench. 

[2S8] Not only are the judgments of this Court in conflict on the 
point, but the subject is one of great importance to tbe Hindu community.” 

Baboo Srecnnth Dass (with him Baboo Mokiny Mohnn Rai and Baboo 
Giirudas Bancrjee) for the appellant. — Can the adopted son of the sister of 
tbe deceased present funeral oblations to the deceased? If an adopted 
son is a sapinda, then be would ha entitled to inherit. Section 3, paras. 

16 k 17 of the Datcaka Chandrika lays down, that the adopted son 
presents oblations only to the ancestor of his adoptive mother. My 
contention is, that the son is the heir of the adoptive mother’s rela- 
tives — Sutherland s Synopsis, head 4. p. 219. .\s to the status of an 

adopted son, see Sec. 1. v. 3, Dattaka Chandrika. and Sec. 5, v. 24. 

The adopted son takes the whole estate of brothers and other kinsmen 
if no natural son exists: see also Sec. 3, vv. 25 & 27. As to right of a 
sister's adopted son to inherit:, see 2 Macnaghten’s Hindu Law, p. 88. 

Gimya Mm v. Ktshen Kishore Chowdhry (1) decides, that an adopted son 
is not entitled to succeed to the estate of his adoptive mother ; but see the 
remarks on this case made in 1 Macnaghteu, 78. The case of Gunqa 
Persiid Roil V. Briiessuree C•/^o«’df^ra^n (2) is a converse case to the present 
deciding that the relatives of the adoptive mother succeed to the estate of 
the adopted son. Tara Mohnn Bhutlacharjec v. Kripa Moyee Dabia (3) 
decides that an adopted son succeeds lineally and collaterally. The other 
side will roly on Chan. X of the Dayabhaga. s. 8. and say that, if a person 
does not come within the first six classes as there laid down, he can only 
succeed to the estate of his father. In Puddo Kiunaree Dcbp.e v. Jumtut 
Kishore Acharjee (4) it was held that an adopted son falls witliin the first 
six classes mentioned in Chap. X. Chinnarama Knslna Apyar v. 

Minatclu Ammnl (rj) refers to the right of an adopted son to succeed 
to the estate of the relatives of the adoptive mother ; and follows the 
case of Moran Moce Dcheah v. B>'joy KrtslUo Gossamer. (G). The case of 
[2S9] Sham Knar v. Gaya Din 17) decides the point I am arguing for m 
my favour .According to Menu an adopted son is included in the first six 
classes and that being so. whatever right a natural son has. the adopted 
son has also. As to succession of an adopted son ex parle viaterna, sea 

Mayne's Hindu Law. 13G 144. -a i. r/' 

' Bahoo Mohiini Mohan Roy on the same side. -Section G. vv. oO to 56 

of the Dattaka Chandrika lays down that the rule regarding the paternal 

is equallv applical»ie to the maternal grandsire of an adopted son The 

adopted son succeeds to the estate of a sapinda kinsman, and if be is a 

sapinda. we are entitled to succeed. . ^ . rr m ^ n 

Baboo Oopal Lull Mitter (with him Bahoo Hevi thunder Banrrjee 

and Baboo GopalChandrr Sircar) for the respondents -The highest posi- 
KA nn iwlonted son is that given in the Mitakshara. Chap. IX, 


tion given to an adopte* 

(ll3Scl. Rop. 1^3. 

(4) 5 C. 615. 


(-2) S. D. A. laS'J. 1001. 
(5) 7 M. il. C. R 215. 
(7) 1 A. 255. 
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V. 158 : — “ Although an adopted son may form one of the first six classes 
enumerated in Menu, yet he is not to have the same advantages as a 
natural son. In Chap. IX. vv. 185-187, cognates are not mentioned. 
All the persons mentioned are members of the same family— Mitakshara, 
Chap. XI. s. 1, p. 14. (Garth, C.J. — What is there to show that the 
nrinciple of the text you have just read does not apply to an adopted son?] 
He is not a bIoo<l relation. Chapter XI. s. 6 of the Dayabhaga treats 
of blood relations, and paras. -27 and 28 go to show that a father’s 
daughter’s son cannot mean father's daughter’s adopted son. Mitakshara, 
Chap. II. s. 11, p. 9; Mayne on Hindu Law and Osage, p, 135 ; Daya- 
bagha, Chap. X. pp. 7 A 8 : and 1 Strange, p. 95, were also referred to. 

The following judgments were delivered by the Full Bench : — 

JUDGMENTS. 

Mitter, I — 1 think tliat the question referred to u.s should be 
answered in the allirmative. An adopted son. according to Hindu law, 
takr-s hy inheritance from the relatives of his iidoptivo mother in the 
same way as a legitimate son. 

.•'.ccording to Hindu law, an adopted son occu|)ies the same position, 
anil has the same riglits and privileges in the [260] family of the adopter 
as the legitimate son, except in a few specified instances, which have been 
cleaily and carefully noted and detinod by writers on the suhiect of adop- 
tion. The theory of adoption denoods unon the principle of a complete 
severance of the child adopted from the family in which ho is horn, both 
in respect to the paternal and the maternal line, and Ids complete substi- 
tution into file ndoptor's family, as if he were born m it. 

Kanda Bandita. in the Dattaka Mimansa. See. VI, Paras. 50. 51, 
and 52, after la\ing down that the ancestors of the adoptive mother are 
the maternal ancestors of the adopted son, on tho authority of certain 
Kishis mentioned ttierein, in para. 53, supports that opinion thus upon 
goneral grounds: — .And tliis even is proper. The adopted son. as substitute 
for tho legitimate son. being tho agent of rites performed by a legitimate 
son, it follows that ho is the performer of funeral repasts, the objects of 
which are tho mani'S in honour of whom a legitimate son performs such 
* dillerenco relation to the father and tho other sires 

of the adopter obtains.” Tlio original of this passage is more clear upon 
this point. A nioro faitliful translation of it would im as follows : — 
” For without dillerenco relation to the father's family, Ac., obtains." 
Tlio author horn, quite irrespective of the chapter and verso of die Kishis 
wliom lie cjuotes in paras. 51 and 52, supports his position on general 
grounds, and says that there is no ditlorence between an adopted son and 
a legitimate son in respect of his rolatiousbip to his adoptive “father’s 
family, Ac . " whicli words, evidently, according to tho author, indicate his 
(the adopted son’s) relationship to the ancestors of the adoptive mother. 

The cases in which there is a dilloronce are all accurately detinod both 
in tho Dattaka Cliandrika and tho Dattaka Mimansa. It would not have 
boon Mocessary to define accurately the points of differouce, if in all other 
respects the position of an adojitod sou had not been exactly similar to 
that of a logitimato son. 

Apart from tlie goneral ground, there is a clear and express text in the 
Dattaka Mimansa. which is cited below. [261] showing that a child, after 
adoption, is not only completely severed from his own father's family, 
hut also from his own matoriial grandfather's family ; and that he, by 
suhslitubion, becomes conuocted with his adoptive father and mothers 
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family, as if they were his natural parents : '* The forefathers of the 

adoptive mother only are also the maternal grandsires of sons given, 
and the rest, for the rule regarding the paternal is equally apolicable 
to the maternal grandsires (of adopted sons)” — Dattaka Mimansa, 
Sec. VI, page 50. 

This case is governed by the authorities of the Bengal School, and it 
is DOW settled that the law of inheritance in this school is based sub- 
stantially unon the theory of spiritual benetita. See the Full Bench case, 
of Guru Gobind Sliaha Moudnl v. Anand Lai Gho'ie Mozuindar (1). 

There is abundant authority, both in the Dattaka Chandrika and the 
Dattaka Mimansa. to establish that an adopted son confers on the father 
of the adoptive mother the same spiritual benefits which a legitimate son 
does. Soenking of the Parvana rite (tlie rite which is chiefly taken into 
consideration on the question of spiritual benefit), the author of the 
Dattaka Chandrika, in uara. 17. Sec. III. says: — “But the absolutely 
adopted son presents oblations to the father and the otlier ancestors of 
his adoptive mother only.” 

On this subject the author of the Dattaka Mimansa says: — ".As 
for what is said l)y Ilemadri, that the nrecopt enjoining the performance 
of a funeral repast, in honour of the maternal grandfather, refers to tl)e 
natural maternal grandfather : that is inaccurate, for it is at variance 
with the passage — ’ of him who has given awav his son. tlm obsequies 
fail. ’ Nor is tlio capacity of the maternal grandsires as givers wanting, 
for hv reason of their atlording tlieir assent to tlio gift (as appears from 
this passage, having ‘ convetied his kindred, Ac.’) they also are parties 
to the same. Besides, by this passage the funeral cake follows the 
family and estate' — the family and estate are declared to he the cause 
of performing tlio funeral reuast : and tim estate of the maternal grand- 
father also, like that of the father, lapses [262] from the son given. His 
incapacity to perform a funeral repast in honour of his original maternal 
grandfatlier is properly declared” — Dattaka Mimansa, Sec. VI, p. 51. 

“ Accordingly Hemadri himself, from not hoing satisfied with that (just 
stated), has advance 1 the other position. ‘In the aamo manner, as for 
the secondary father, a funeral repast must ho performed in honour of 
the secondary in;i.ternal gr.mdfathnr, and the rest Dattaka Mimansa, 
Sec. VI. para. 52. 

It is, therefore, clear that the adopted son confers the same spiritual 
benefit upon the relatives of liis adoptive mother as a legitimate son does, 
and that he is cut oil from the inheritance of the relatives of his original 
mother. That being so, it woulil accord with the ilictates of natural 
justice, as well as with the principles upon which the law of inheritance 
in the Bengal School is bused, to hold, that an adopte 1 son succeeds to 
the property of the relatives of his adoptive mother m the same way as a 

legitimate son. . i , vt , 

In para 51 Sec. VI of the Dattaka Mimansa quoted above. Nanda 

Pandita citing the text of Menu— “the funeral cake follows the family 

and estate ■■—says — ' that the family and estate are declared to he the 

cause of performing tho funeral repast ; and he argues from it “ that the 
estate of the maternal grandfather also, hko that of the father, lapses 
from the son given ” Exactly Mio same process of reasoning leads to the 
conclusion that tho adopted son. losing his right of inheritance in tho 
family of his original father and maternal grirndfather. acquires similar 
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rights io the family of his adoptive father and maternal grandfather, 
because the family estate is declared to bo the cause of performing the 
funeral repast. The adopted son is, as shown above, bound to perform 
the funeral repast in honour of the manes of his adoptive mother’s ances- 
tors. Therefore, the cause of this obligation, viz., the right to inherit 
their estate, must follow. 

In the Dattaka Obandrika, the right of the adopted son to take by 
inheritance from the relatives of his adoptive mother is declared in dear- 
words. After referring to certain contradictory texts of the ancient 
Rishis upon this subject, the author proceeds to reconcile them thus : — 

[263] “In the same manner the doctrine of one holy saint, that the 
son given is an heir to kinsmen, and that of another, that he is not such 
heir, are to be reconciled by referring to the distinction of his being endued 
with good qualities or otherwise. By reason of succeeding to the estate 
of sapinda kinsmen, as well as to that of the father, he is (argued by the 
one to he) heir bo kinsmen ; and on account of the particle ' only ’ io tbe 
phrase of the father only ’ (occurring in the passage subjoined) from 
inheriting merely of the father, he is (argued by the other not to be) such 
heir. Of these the first six are heirs to kinsmen : the other six of the 
father only ” — Dattaka Chaodrika, Sec. V, para. 22. “ And thus (the objec- 
tion of) variation from the son given being enumerated higher and lower 
in the order of inheritance, and so forth by different holy saints respect- 
ively, is obviated by the distinction as to his qualities, good and 
bad” — Ibid., para. 2.3. “Therefore by the same relationship of brother and 
so forth, in virtue of which the real legitimate son would succeed to the 
estate of a brother or other kinsmen, where such son may not exist (the 
adopted son), bakes the whole estate even ” — Ibid., para. 24. Tbe words 
other kinsmen ” in para. 24 clearly indicate kinsmen, because in 

para. 22 tbe author expressly says, that, '' by reason of succeeding bo the 
estate of sapind.i. kinsmen, as well as bo that of the father, he is (argued 
l)y the one to bo) heir to kinsmen." 

Now. if the l)rothor of the adoptive mother be a sapinda kinsman of 
the adopted son. then tliere cannot be any doubt that, according to this 
express authority, the latter inherits to the estate of the former. 

\ccording to the author of the Dayabhaga, the leading authority in 
the Bengal school, there cannot be any doubt that a maternal uncle is 
a sapinda of liis sister's son. This is clearly laid down in para. 19, Sec. 
VI of Chap. XI of the Dayabhaga. Tlie translation of tliis passage, as 
made bv Mr. Colehrooka, with great deference to him seams not to be 
strictlv accurate. The correct rondering of this passage is as follows : — 

' Therefore a kinsman, whether sprung from the family (of the deceased), 
tliough of different male descent, as his own daughter's son or his father's 
daughter's son. or sprung from a [264] different family, as his maternal 
uticle or the like, being allied by a common funeral cake ipind) on 
account of their presenting offerings to throe ancestors in the paternal 
and the maternal family of the deceased owner, is a sapinda.” 

Therefore, as a legitimate son, being a sapinda of his maternal uncle, 
takes by inboritance from bbe latter, so does an aiopted son inherit the 
estate of liis maternal uncle by adoption, under the express words of 
para. 24 cited above. 

Bub it has li-jen contended on behalf of the respondent, that, though 
tlie autlior of the Dayabhaga has, by an extension of the definition of the 
word sapind't. included in that class persons sprung from a different 
family and uonnocboJ by a common pind. yet. according to its ordinary 
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Bignifioatioo, as uodorstood by bhe maiority of the Hindu lawyers, it is 
limited to agnates or persons connected with the deceased through an 
unbroken line of male descent. It is true that many Hindu lawyers use 
■the word scipindo, in this restricted sense, and it seems to me that the 
whole strength of the case on behalf of the respondent lies in this 
contention. We have, therefore, to determine in what sense the word 
Sdpinda is used both in the Dattaka Chandrika as well as in the Dattaka 
Mimansa. 

In Sec. I, para. 1, the author of the Dattaka Chandrika after laying"^ 
down, on the authority of Saunaka, " that the adoption of a son by any 
Brahmin must be made from among sapindas” says in para. 11, “that, by 
the use of the word sapbida in its general sense, it is meant from such, 
both of the same or a different family.” Similarly, in the Dattaka 
Mimansa (Sec. XI, para. 3), the same text of Saunaka being cited, the 
following observation is made: — “From amongst sapindas” that is, 
amongst such kinsmen extending to the seventh degree inclusive : and the 
term being used in its general sense, it follows — from among such kinsmen 
belonging to the same or a different general family igotra ) — Dattaka 
Mimansa, Sec. XI, para. 3. 

Tliese passages leave no room for doubt tliat both bhe Dattaka Chan- 
drika and the Dattaka Mimansa held that, according to the general sense 
of bhe term sapinda, it would include both agnates and cognates related 
by a common oblation- 

[265] It is clear, bberefore, that, according to the authority of both 
these treatises on the law of adoption, which treatises have been always 
accepted throughout India as conclusive on questions relating to it, an 
adopted son takes by inheritance from the relatives of his adopted mother. 

The learned pleaders on behalf of the respondent relied upon the 
authority of the Dayabhaga, and on a certain gloss of Kulluka Bbatta on 
a particular passage of Menu, defining the rights of an adopted son. 
Exactly the same contention %vas raised before a Division Bench of this 
Court in the case of Puddo Kumaroe I>bce v. Juggiit Kishore Acharjee (1), 
where a somewhat similar question was under consideration. In my 
judgment in that case I have fully given my reasons for overruling it. 

It is, therefore, unnecessary here to repeat the same grounds. 

Therefore it is clear to me. that, upon the original works on Hindu 
Law. the weight of authority preponderates in favor of the contention 
that an adopted son succeeds to the estate of the relatives of his adoptive 
mother in the same way as a legitimate son. 

Of the European text-writers, the opinion of Sir T. Strange and Mr. 
Sutherland are in favour of the adopted son’s right. In Maonaghten’s 
Hindu Law, page 78. Vol. I. the contrary view is expressed on the autho- 
rity of bhe case of Ganqa Myn v. Khhen Kishorc Chowdhry (2). But this 
decision, as I shall presently show, is nob any authority upon the point 
under consideration. 

There are very fow decided cases boarnig upon the question referred 
to US The earliest case upon the subject is to bo found in Maonaghten’s 
Hindu Law Vol. II. pago 88. The decision there was in favour of the right 
of the adopted son. In a foot-note to that case. Mr. Macnaghten appar- 
ently approved of the Pundit’s opinion uuon which the decision was based. 

The case of Gunga Mya v. Kishen Kishorc Chowdhry (2), upon which 
the opinion of Mr. Macnagbton referred to above is based—, is, as already 
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stated. Dot a decision in point. There one of two brothers died, leaving 
him surviving a widow and a daughter. In respect of his share the 
daughter, after the death of the [266] widow, sued the surviving brother, 
wiio set up a gift made by the widow in accordance with an alleged 
direction left by the deceased. The daughter also alleged {most un- 
necessarily for the purposes of that case), that she had received from 
her husband authority to adopt, which she bad not till then exercised. 
One of the questions referred to the Pandit was. whether, after the death 
of the daughter, her adopted son, should she leave one, would succeed to 
the property of her father. The Pandit answered this question in the 
negative. But, as it did nob actually arise in that case, aod as the right 
of the daughter to succeed to her father’s estate was unquestionable, the 
Court, oil tiuding the alleged gift not established, passed a decree in her 
favour witliout expressing any opinion on the question of the adopted son's 
right. Mr. Macnaghten was, therefore, mistaken in supposing that this 
case decided that an adopted son cannot succeed to the estate of bis 
adoptive mother's relatives. 

In Oun<ia Pershad Itoy v. Brijcasitree Chowdhrnhi (1), the converse 
of the case before us arose. The question in that case was whether the 
hrotliei’s son of the adoptive mother could succeed to the property left by 
his father's sister's adopted son. Upon the Pandit's opinion taken in 
that case, it was decided that he could. The case of Guuija Mya (2) seems 
to have been cited, hut it was considered to be not in point. 

Then comes the case of Moriin Moee DebcaJi v. Bejoy Kriskto Gossd' 
vice {'■}} upon which the respondent's pleaders strongly rely. There the very 
question referred to us distinctly arose, and was decided against the right 
of the adopbe<l son. Tlie texts of tlie Dattaka Chandrika and the Dattaka 
^^llnansa. exbracceii above were nob citeil. The learnetl .Tiulgns wore of 
opinion chat the case of Gmuin Pnr.shad Roy (l) was not in point and 
hii.se<i their decisions m.iiuly upon the autiiority of Ouih/n Myfi v. 
Knihrn KiHhnrt'. Choirdliry (2). This latter docision, as already shown, 
is nob an aiithcribv upou the point, and it seems to me rliat although in 
(Inu'ja Pcrslutd Rm/ v. BrijcNsuree Chnw-\2^l'\>ihriii)i (l), converse 
question arose, that case vn'lualty doci<ied tlio point now under our 
consi<ler:ition. If A is ostahlishocl to bo the maternal grandfather of 
B, it follows as a matter of course that B is related to .1 as his daughter’s 
son The case of Gnmia Pcrsluid Roy v. Brijesstiree. Chotcdhrahi (1) 
ill ctTecb established tliac an ailoptod son is related to the rulatives 
of his adoiitivj mobiier as a son actually born of her. H tlie relation- 
ship is ostalylislied. the rights aiul privileges wliich the law of inheritance 
atbaolie.'' to it follow as a matter of course. Tlie learned Judges in the case 
of Monin Moee Debcnh v. Brjoy Kfishto Goss'Dner (3b (I say with duo 
tluh roiico t<j Ihifir fipinion. wore wrong, botii in relying upon Giinija d/.Vti 
V. Hishrii Ki-^horr ChoiniUri/ (2) in support of their decision, as well as in 
distingiji''bii.g I lie ease ot fz/o/'/n /’<rv/i/u/ Roy v. Bfi /■‘s'nii'i'i: Clioicdhyainil) 
from the one under thoir con.sidoratiou. The Madias Iligli Court, m 
the caMJ ot Cliinnuriiiiiii h'rislnu Ai/i/’tr V. Miuafehi Atiiuiol (4) followed 
the riding in Moruu Mot’c D'Jjcah v. Bejoy Kridito (ion-id ni-’c (3) although 
tiio leariitM Judges who decided that case wore of oiiinion that that ruling 
was opp.-jseii to thn law as laid down in the Dattaka ^^im^nsa On the 
oLh-.-i liaiid a I'uU Bench of the .Mlahahad High Court, in the recent case 
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of Sham Kuar v. Gaya. Din (1). refused to follow it, and laid down the law 
in favour of the adopted son’s rights. These are all the cases upon the 
point referred to us. and it seems to me that the weight of authority 
preponderates in favour of the proposition that an adopted son. according 
to the true interpretation of the Hindu law prevailing in Bengal, takes by 
inheritance from the relatives of his adoptive mother. 

The judgments of the lower Courts, will, therefore, be reversed, and 
the plaintiff will he entitled to the share which he claims in the property 
mentioned in the plaint, with costs in all the Courts. 

Garth. C. J. — I think that the weight of authority is strongly in 
favour of the views expressed by my brother, Hitter, in his [268] learned 
and exhaustive judgment ; and 1 have groat satisfaction in answering the 
question referred to us in conformity with what appears to me the 
manifest justice of the case. 

Jackson, Morris aud Tottenham, J.I. — We concur. 
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Onus ^tK-yhfiwd'x — MorUjage-Bond— Proof of Execution and Bona tides 0 / Transaction 

Evidence ^Recital in Instrument. 


Where a claim is made uodor an alleged mortgage against a bonnftde purcliasor 
for value, and the defendant puis in issue the gonuincoess of the transHclion, 
the onus is upon the phintin of proving pruna facie the bona fides, as well as 
the actual execution, oi the mortgage ; and if the Court discredits the plaintiO's 
witnesses as regards the bona /vies of the transaction, it is at liberty to dismiss 
the suit, altbougb the defendant gives no substantial evidence of fraud. 

A re^iral in a deed or other instrument is in some cases conclusive^ and in all 
cases evidence as against the parties who make it. and it is of more or I«hs weight 
or more or Ic.^^s conclusive against ibrin according lo circumstances. It is a 
statement deliberalely made by those parties, whicb, like any other statement, 
is always ©vidcuco against the persons who make ii« i5ut it is no more evidence 
as against third persons than any other statement would be. 

Chowdrp Debu I'ersad v. Chovdrp Dotvlui Singh explained. 

Radhajiath Banerjee v. Jod’onath Si> gh (3) doubted. 


[Doubted. 11 A.L J. Til (ii2l ; Appl. 17 A. 42S^IA A.W N. U'3 : K.. 1 C.P.h.R. r/) 
(Gif; 13 1 (li; r, C.W.N. 103; 6 0.C. Hc24f;^5 C L.J. (53(G68); 13 Ind. 

Cus 120 = lo C li J. 7* 17 C W.N. 108; 17 fM. J 173 fl7G| K'i lud. Cn.s G98; 
G C.L.J. G69 ((;gIj = 3 M.L T. 38; Expl , 5 C.W.N. 103 ; 6 C.L.J. (C5H) ; 
6(J.C. 18 (24f.] 


This was a cush roferreti to fiAKTil, C.J., as a third Juiige, under 
S. o75 of tlio Civil I’locodnro Codt*, t!ie two Judges who heard the special 
appeal havintj on a point of law. TI 10 facts sulliciontly ujipoar 

from the jiulcnjon^s. 

[269] Jiuhoo Cnihiot C'lunn IJ w for tho appellant. 

Ihihoo Kaii Moltou and Huhun Bh<fohifu Mohnn Ihtss for tho 
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Jackson, J. — Id this o&se I have the misfortune to differ in opinion 
from D3y learned colleague, and as the difference relates to a point of 
law, the appeal will have to be referred, under s. 575 of the Code of Civil 
Procedure, to one or more of the other Judges of the Court. My view 
of the case is this : The plaintiff, who is described as peshakar, which 
I take it, means a woman of ill-fame, sues to recover the sum of Bs. 625 as 
principal, and Rs. 406-10 annas as interest, amounting in all to Bs. 1,031*10 
annas by the sale, — firstly, of certain property which she alleges to 
have been mortgaged to her in a registered instrument by the defendant 
Hur Soondui'i as collateral security, and which property has since been 
conveyed by HurSoonduri to the other defendant. Budhanuddi Chowdhry, 
who appears to be in possession of the same. 

Hur Soonduri, the alleged borrower and mortgagor, put in no written 
statement, bub she was examined as a witness in the cause on the plain- 
tifl's side. 

The plaintiff put in the instrument of mortgage, which purported to 
have been executed on the part of Ilur Soonduri by one Nobin Cbunder, 
who is admitted to be her son, and who appears to have acted under a 
general power of attorney on her behalf. The mortgage-bond was register- 
ed. and it recites the payment of the advance of Rs. 625 in full 

Ilur Soonduri fully acknowledged, when examined as a witness, the 
payment of the money, and swore that slio had mortgaged the property to 
tlio plaintiff. Nobin Chunder appears to have been cited both by the 
plaintiif and the defendant as a wibuess ; at all events, a summons on the 
side of the defendant was shown to us. and appears to have been served, 
and it is also shown that the plaintift' applied for and obtained from the 
Court an order for the prosecution of Nobin on account of bis failure to 
attend upon summons. 

It may ho taken as admitted that the second defeudant did [270J 
receive a conveyance, of this property as from Ilur Soonduri, and that 
conveyance, it appears, was also executed by the same Nobin Chunder, 
who likewise received the money. 

In tho written statement, which was nut in by the Chowdhry defen- 
dant, he broadly assorted that tho plaintilT’a claim w’as wholly false, and 
tiiat tho bond upon which she roHod was collusive and fraudulent ; that 
there had been no payment or receipt of money under the bond, and that 
Nohin Cbunder had got the bond executed beforehand for fraudulent 
purposes. Ho fclion sot out the fact of his own purchase, and recited cer- 
tain other mortgages previously made by Hur Soonduri, which debts, he 
said, had been paid olif with tho money taken from him. He urged that 
ho liad no notice of tlio aliogod mortgage : that ho had purchased the 
pronorty in conse(juenco of its being situated near his own house, and for 
that reason ha»l paid a higher price than the market-value for it; and in 
conclusion he made certain allegations regarding an intrigue Iretween Hur 
Soonduri’s son. Nobin, an<l a person called Soudaminee, whose mother, he 
said the plaiutiiV was. 

I observe with groat regret, regard l)eing had to the circumstances of 
the case, tliat the Subordinate .Judge should have pormibbod this written 
sbatomont, containing most important allegations, and in the last paragraph 
containing statements of a scandalous nature, to be filed by the defendant 
under tho verification of the raokhtear; and this fact becomes the more 
significant, when wo see this defendant in the sequel has abstained from 
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the witness box and giving an account of the facts within his 
knowledge relating to the purchase of this property 

The defendant does not say that the intrigue between Nobin and 
Soundamioee commenced before, or that his knowledge of that intrieue 
was subsequent to. his purchase through Nobio's agency. ^ 

totheewnMnn^'^f plaintiff swore 

to the execution of this instrument and to the advance of Ks 625 The 

defendant Hur Soonduri also deposed to the like effect, and the witnesses 

three m number, speak to the execution of the bond and the passing 
or consineratiOD. ^ 

In seems to me clear on general principles, and on the autho- 
ntj of the judgment of the Privy Counoil in Chowdry Dcby Persad y 
(^mvdry Doiolut Sinij {1) and with reference to the case of Radhanath 
Banerjce y. Jodoo,uitfi Smyh (2), decided by Mr. Justice Markby and 
myself, that, under such circumstances, tne plaintiff having put in a duly 
executed and registered mortgage-deed. cooDaioiag a recital of payments 
having also sworn herself to the payment of the money— and her testimony 
1 do not 6nd has been anywhere discredited — it lav upon the defendant 
who pleaded that the mortgage was i/uila tide, to prove such mala Jidcs 
The Subordinate Judge appears to have disbelieved Hur Soonduri for 
some reason or other. He appears also to have given little credit to the 
witnesses who gave formal proof of the execution of the mortgage-deed 
and Dhe passing of the consideration, hut he says nothing of the testimony 
of the plaintiff herself. He remarks neon the absence of Nobio Cliuoder • 
but. on the authority of the cases to whicn I iiave referred, he considers' 

T do, that it lay upon the defendant to give oroof of the mala fides 
asserted, and ho therefore felt himself bound to give judgment for the 
plaintiff. 


Tlie District Judge on appeal took tlie opposite view. His judgment 
is not very clear; hut be says; “The cjuostion then to decide is whether 
on such evidence’’ (having proviousiv spoken of the evidence) “it can l)e 
held that the bond was genuine or that any consideration passoil between 
the parties. I think it is impossible to uphold the genuineness of tfio bond ” 
Now, the genuineness of the bond was not really in issue. “Even the lower 
Court,’’ he goes on. “ only finds on the fir.st issue for plaiutiH, relying on 
the rulings of the High Court and the I’rivy Council, but I do not think 
this ruling can he so interpreted. Such admissions and such recitals are 
only evidence when they are believed to bo good. But when, as in the 
present instance, the lower Court discredits Hur Soonduri’s evidence in 
loto. it is diflicult to see how he can accept that evidence as proving the 
bon.l. I hold then that, on the Subordinate Jiulgo's own argumout. 
plaintiff’s case cannot stand on the bond or on the plea of consi<loration 
having passed.” 

[272] Now. in onlcr to examine how far that judgment is corroot. I 
wish to consider what the plaintiff in the ease could have done. The 
parties to the transaction are herself and Ffur Soonduri. She has sworn 
that she had paid the money, and she has not been discredited. Hur 
Soonduri has also sworn to the like effect : but both the Judges appear to 
consider that she cannot 1)6 believed. But. in the first place, Hur Soonduri 
Was a really superfluous witness, and in the no.xt place, it is clear that 
the person with whom the transaction actually occurred was Nobin 
Chundor. The plaintiff does all she can to secure Nobin’s evidence, but 
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Nobin refuses bo apuear. It is clear there was no affirmative case 
on the other side on which the Courts below could rely, because the 
only witness referred to on the side of the defendant, m the judgment 
of the Court below, by name, is Radhanath Cbuckerbutty, and be, 

1 find is unable on oath to deny the bona _fu1e$ of the disputed bond. 
There is nothioR therefore to displace the affirmative evidence Riven 
on the side of the plaintiff, and as I have already said the plaintiff 
herself gave her oath, and neither of the Courts says that oath is false. 
In that state of the case it seems to me there was no grmind. no judicial 
basis on which the Courts below could refuse the plaintiff a verdict. Of 
course, if a particular fact is in issue, and evidence is given on one side in 
the affirmative, and on the other side in the negative, it is open to the 
Court of first instance, and also to the Court of anneal, to accept the one 
version or the other ; hut here the evidence is all on one side, and where, 
as held by the .ludicial CominittBe of Privy Council, there is pnnui facie 
proof of the fact contained in the recital in the instrument, it anpears to 
me that the Courts below are not justified, and the lower AopMlate Court 
in the case, was not warranted, in throwing out the case of the 
merely upon grounds of suspicion. Let us assume for a 
plainulV’s case was true. She has started it by her own oath. She then 
calls her vendor Ilur Soondnri. Ilur Seonduri’s interest is gone. Be 
it the plaintiff, or he it the other defendant, who has '|®nuired it. Hur 
Soonduri has none. Either she herself or her son is clearly tainted with a 
fraud and, under these circumstances, sho gives evidence m support ot 
the piaintitl scase, but in such a manner that the Courts j® 

[273] to believe in its truth. Is the plaintiff to he affected h% tl^^^s . 
t,he plaintiffs true case to he thrown out because of the , 

Ilur Soonduri or of her son? It seems to me. it clearly cannot. But if the 
plaintiff's case is untrue, it must bo shown to be untrue by positive evid 
oncron the shle of th„ .lofonaant. U starts «,th 

There is the solemnly registered bond which has 

that recital the plaintiff is entitled to roly. In addition to that 
X,. a fuantity'of other evioenee, an.l it wouM be extremely uc ush 
to me to throw out her case because of a tamt id the a . 
coininc from Vho side of her vendor, who is undoubtedlv ^ 

direction or the other by fraud. I think, therefore, that. 

ciimstunces of this case, the lower Appellat^i /’^‘dernint being given 

for reversing the judgment of the Court below that of 

in accordance witli the evidence, an.l in accordance with the author > 

previous decisions. McDonell to 

I understand tno difference between me an-l .f 

refer .nerely to tho powers of this Court in w ,'ie not 

that tiro MUostiop boro is s more , "''i ’ dl^'toTuBStion of 

cupul.le of .loslil.C ; I'Ot 15 appears to ipo tliat this .s .i aen 4 

law. which may he thus concisely stated , 

The Plaintiff having, m 

prnnu and defendant 

acknowloflgod on the register.^ of fraud, which he does 

having impugned that instrument to of plaintiff’s 

her own mortgage so differ from inv learned colleague, 

but f^Jblur^-epiiu :r:Jn:;Sero with the fower Appeffute 
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Court. In this case, undeniably the bond had been executed and register- 
ed. and if the plaintiff had left the case there, the onus, under the rulings 
cited by ray learned brother, would have been on the defendant to prove 
the boiui [274] Mes cf the bond. But the plaintiff was not satisfied to 
stop here. Besides showiop that the hood had been executed, she adduced 
witnesses to prove toe bond. These witnesses the .Judge, for reasons 
given in his judgment, disbelieves ; and can we say that he should have 
believed those witnesses, or that he has committed an error in law in 
disbelieving them, witnout ourselves reading and weighing the evidence, 
which we have no right to do in special anneal, more esoecially as it has 
not been shown that the lower Appellate Court has misread or misinter- 
preted the evidence in any way? In this view. I think that the plaintiff 
is not entitled to a decree, and should therefore dismiss the appeal with 
costs. 

Garth, C. J. — The learned Judges of the Division Bench (Mr. 
Justice Jackson and Mr. Justice McDonell) having differed in opinion 
upon a point of law, it has become my duty as a third Judge (under s. 575 
of the Civil Procedure Code) to decide this case. 

The pleader.s on both sides have been asked wJiether thev wished to 
argue it again ; but, as they have declined to do so. I proceed to decide 
the question from the paper-book, witli the advantage of having before me 
the judgments of my learned brothers. 

The plaintiff appears to be a woman of ill-fame, and she sues to 
enforce a registered mortgage-bond against the property in question, which 
was given to her, as she alleges, by the defendant No. 1, on the J.4th of 
Jeit 1282 B.S. (27th of May 1875). The sum said bo have been the con- 
sideration for this bond was Rs. 825. and the principal and intere.sb 
due upon it atnountetl, when the suit was brought, to Rs. 1,031-10. 

The defendant No. 1 has put in no written statement, bub has given 
evidence in the plaintiff’s favour. The defendant No. 2 is the real defend- 
ant in the suit, having purchased tlie property from the defendant No. 1 
Under a kobala, dated bl»e 7bh of Bhadro 1283 B.S. (22Dd August 1876), 
for a sum of Rs. 4,300. 

No attempt was made in tho Courts below to contest the validity of 
the purchase by the defendant No. 2. There is no [276] doubt of his 
having honestly bought the property, and given a full price for it. The 
real and only question was. vvhetlior the mortgage to the plaintiff was a 
bona fide transaction, and valid as against the defendant No. 2. 

The Isb issue was framed to raise this question, viz . — Is the bond in 
dispute a boyia tide engagement or is it fraudulent? 

The way in which this question has been dealt with in the Court 
below, and the wav in which it ought to ho dealt with as a matter of law, 
has formed the main ground of tho difference of opinion between tho Court 
below and the two learned Judges of this Court. 

Tho Court of first instance found that the bond was duly executed 
Bind registered ; and tlio bond itself contained a recital, that tho consider- 
a-tion-rnoney was duly paid. The Subordinate .Judge appears to have 
considered, not only that tliero were circumstances whicli induced a grave 
suspicion as to the burtn tides of tho bond, hut ho mentions several facts, 
which, as it seems to mo. ought to have weighed very strongly upon the 
mind of any reasonable man in deciding whether the transaction was a 
real and honest one. 

One of those is that Nobin, tho son of the defendant No. 1, who is 
said bo have acted for hor under a power of attornoy in the execution of 
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the bona and carrying out the transaction, was not called as a fitness. 

His absence was certainly a very pregnant circumstance. He bad not 
only acted for his mother in this and other matters of business, but ^e also 
notably acted for her in effecting the sale to the defendant No. 2. At the 
time of that sale a list of the mortgages upon this very property was 
given by Nohin to the defendant No. 2. in which the mortgage m question 
did not appear. Nobin. therefore, when the honesty of the transaction 
was called in question, was an all-important witness. If the money was 
really paid, he was the person who received it. If the transaction was 
bona fide, be could have proved it to be so ; and he was probably the only 
person who could and should have explained the fact that the mortgage 
io question was not entered in tho list of mortgages given to the defendant 

Moreover, the Subordinate; Judge finds that Nobin was a lover [276] 
of the plaintiff’s daughter, and bad boon seen at the plaintifls house 
since the institution of the suit ; and again, he is shown to have been 
.amod as a lesatee under her will. Nobin. therefore ousht, ■ 

to have been called as a witness for the plaintiff, and Nobin did “ot “naUe 
his appearance. But his mother, the defendant No. 1. was f 

tho Subordinate Judge say.s that from the very tenor o her ‘^eposition^ 
she spoke of whai she had been tanaht io speak for the benefit of the 
plaintiff, and displayed utter ignorance or loss of memory on “8“°^ ^ 
points, upon which she was cross-examined. lie evideotlj 
tliat she had been tutored by Nobin. and that her evidonco was 

From those and other circumstances which ho mentions, the bun 

ordinate Judge seems to have felt great doubt as to the ^ 
trans iction. But he found for the plaintiff aup uentlv upon th s ^ro'in ^ 
•The execution and duo registration of the bond was proved, a ■ 
hand contained a recital that tho coosideration-iuonov had been pii > 
tho mortgagee to the mortgagor. This rectal-according to ^wo ruhngs 
of tho Privy Council and this Court. Chowdr.j Debu 
D'urfnt Snin (1) and RaAhanufh liancrjcc v. Jodoonath hnujh U' 
Suiiordinato Judge considered to ho prima /«cc evidence <>1 
l,;u-ing been really paid, and coupled with the evidence of 
registration, ho thought it estubhshod a prima facie ease ^ ^ 
and as the defondaut had given no countor-ovidouce of frau<l eliut t m 
pniH./ fiaue case, ho considered himself liouud (more especially having 

regard to tho aliove rulings) to find for the plamMlI. j 

The District Judge took a differonb view. Ho considered ti a . as t 
bonalidesoi the bond was <iuostioned, the onus o proving - t w^s 
valid transaction as against the defendant No. 2 nuen he 
and taking tho whole of the Pl-'^tilfs enndence ni o co.w^ 

found tliat little or no weight ought to he bond not being 

bond : and lie dismisse.l tho suit upon the ground that thn hood not 

a bona fide transaction was void as against Uie defendant ^ -• 

luthis Court, Mr. .lustico . Jackson had 

tali ju hy ll.o Court of first iustauoe, oousi. oriuR that -‘S ‘ the 

Court I, ad no ripht to iotorturo witl. tho lower Court s .lecs.on. 
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It appears Co rao that the first question for consideration in point of 
law is, on whom the onus of proof lay; and I think that, having regard to 
the case on both sides, and to the form of the first issue, the onus of prov- 
ing prfma /acie that the transaction was valid as against the defendant 
No. 2 lay upon the plaintiff. 

The due execution of the bond is one thing, the bona fidcs and validity 
of it as against subsequent purchasers is another. But when, as in this 
case, tlie defendant puts the plaintiff to proof of the validity of the bond 
generally as against him (the defendant No. 2) the plaintiff is bound to 
prove prinui facie both the due execution of the bond and the bona fidcs 
of the transaction. 

But then it is said that the execution being proved, che bona tides is 
also proved prima facie by the plaintiff’s own evidence as well as by the 
recital in the bond ; and great weight has been attached (in deference to 
the authorities above cited) to che recital. 

But it seems to me chat the effect of the recital, as well as the decision 
of the Privy Council in Choiodry Deby Persad v. Chotedry Doivlut Sing (1), 
has been misunderstood. 

A recital in a deed or other inscrument is no doubt in some cases 
conclusive, and in all cases evidence, ns against the parties who make it ; 
and it is of more or less weight, or more or loss conclusive, against them 
according co circumstances. It is a statement deliberately made by those 
parties, which, like any other statement, is always evidence again.st the 
persons who make it. Hut it is no more evidence as against third persons 
than any other statement would he. 

Now, in the Privv Council judgment referred to. the (juostion 
[278] arose with regard to a recital made in a ruffanama, or deed of com- 
promise, that a particular sum of money, which was the consideration for 
the compromise had been paid by one of the parties to the other, and 
the question whether that sum had really been paid, was raised in the 
suit as hcticeen the parties to the instrument. It was contemled tiiar. the 
recital was conclusive evidence of payment, but it was held by the Privy 
Council that, though not conclusive, it was undoubtedly some evidence 
of the payment, but evidence which might bo explained and rebutted ; 
and it was accordingly proved and decided in that case that the payment 
had not been made. 

In the case of lindhanath Banerjce v. Jodoonath Singh (2), the facts 
are not very accurately stated. It may bo that there were circumstances 
which made the recital evidence in that case, but it would certainly seem 
that the recital was admitted in evidence as against third parties, who 
were in no way privv to the deed ; and. if so, the propriety of the deci- 
sion seems to me extremely doubtful. 

Id this case, tlm only way in which, as far as I can see, the recital 
in the bond could possibly be made evidence against the defendant No. 2, 
was this ; He no doubt claimed under the dofondant No. 1. and he claimed 
the very property which vvas professedly mortgaged by his vendor, conse- 
quently the recital was a statement made with reference to that property 
by the person under whom he claimed, and therefore it was admissible in 
evidence as against him. 

But then, in a case of this kind, the weight to be attributed to the 
recital would depend ontirolv upon the other evidence of the 6on<i /icZes 
of the bond. If the plaintiff’s evidence did not satisfy the Court that the 

(1) 3 M.I.A. 347. (2) ^ W.R. 441. 
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trausactioD itself was honest and bona fide, the fact that the parties to the 
fraud had stated in the bond that the consideration was truly paid would, 
as it seems to me. be entitled to little or to no weight. 

It was contended on the part of the appellant that, if part of the 
plaintiff’s evidence was sufficient to establish a prma /ac/e case, it was 
incumbent upon the defendant to prove a substantive case of fraud 
by evidence of his own. But the answer to [279] this is that, though 
some of the plaintiff’s evidence, taken by itself, might have amounted to 
prinia facie proof in ber favour, still looking to the whole of her evidence, 
and to tbe circumstances of the case generally, there was ample ground 
to justify the lower Court in disbelieving ber evidence and dismissing 
the suit. 

If it were always necessary under such circumstances for creditors 
and others, impeaching transactions of this kind, to give substantive 
evidence of fraud, they would often be placed in a hopelessly unfair posi- 
tion. They, generally speaking, have no means of unravelling the fraud, 
or of enquiring into the nature of the transaction, until they came into 
Court, and they are then generally driven to rely upon the skill of their 
counsel and the astuteness and good sense of the Judge. 

In this case I consider that there were ample grounds in point of 
law to justify the finding of the Court below, and I therefore concur with 
Mr. Justice McDonell in dismissing the appeal with costs. 


Appeal disviinsed. 


6 C. 279 = 7 C.L.R. 385. 

APPELLATE CRIMINAL. 

Before Sir Richard Garth, Kt., Chief Jnattce, and Mr. Justice Tottenham. 
Nook Bux Kazi and others v. The Empress. [20tli July, 1880.] 

Evidence Act (/ of 1872), $s. 30. 138 — Con/es<ion— Admission — ExamxAntion of Wiinessis 
— Judge — Penal Code {Act XLV of J8C0). 114, 149, and 302. 

A priRoncr. charged, toj^etbor with others, with boin(; a ircmbcr of an unla'^* 
fol a.sscmbly, mado a statemeot before the Conimtttin^ Magif^trate implicating 
his fellow prisoners and another person. Ho subsequently withdrew this state* 
moot, and made another, in which be endeavoured to exculpate bimselh 

Held, that this statement was not evidence against the other prisoners under 
s. liO of the Evidence Act. It was not a confession, nor did it amount to any 
admission by tbe prisoner that he was guilty in any degree of the ofTcnco charged ; 
but it was simply an endeavour on bis part to explain his own presence on tbe 
occasion in such a manner as to exculpate Himself, and any mention made by 
hitii in such a statement of other persons [2693 having been engaged in the 
riot, was aUogothor irrelevant, and not evidence against them. 

At :i trial before a Sessions Court, the Judge, on the oxamioationon-chief of 
the wiincescs for the prosecution being finished, questioned tbe witne.sses at 
considerable length upon the points to which he must h.avc known that the cross- 
examination would certainly and properly be directed. 

Held, that such a course of procedure was irregular, and opposed to the pro- 
visions of s. 138 of tbe Evidcoco Act. 

It is not tbe province of the Court to examine the witnesses, unless the 
picadors on cither side have omitted to put some material question or questions ; 
and the Court should, as a general rule, leave the witnesses to the ploadors to be 
dc^lt with as laid down in s. 13S of the Act. 

[R., 27 M. 271 (277) = 2 Weir 804 <808).] 

• Crimiual Reference. No. 39. on Appeal No. 302 of 1880, against the order of 

T. M. Kirkwood. Esq., Sessions Judge of Myinenaing, dated the 21st May 1880. 
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Five persons. Jamir Mundle, Taiyab. Rabiullah. Noor Bux Kazi, and 18*0 
^agbu, were charged with being taembers of a body of men, some hundred July 20. 
in number, who, at the instigation of one Amiruddin Khan, on the Ist — 
February 18fl0. armed with spears and clubs, went to take possession of Appel- 

certain lands in Mouza Kumarpur. It was alleged that one Kalu Shaikh LATE 

(who w^as not before the Court) had speared one Kobin Sircar, who had CRIMINAL. 

opposed the entrance of the mob on his lauds, and Jamir Mundle was 

charged with having struck him on the head with a lati, from which injuries ® ® 

Kobin died. It was further charged that, at the same time. Taiyab 
slightly wounded with a spear one Rez i Mahomed, a cousin of Kobin. and 
that Noor Bux Kazi (unarmed) and Rahiullah. and Daghu (armed with 
deadly weapons) were all present at the time, as leaders of the rioters. 

The four accused firstly mentioned pleaded an nlibi Daghu, who was 
arrested on the 5th February, stated before the Committing Magistrate 
that he went to Kumarpur with a body of armed men. and that Kalu, 

Jau)ir Mundle, Taiyah, and Noor Bux were amongst the party. On the 

24th Februarv, hofore tlie Sessions .ludgn, he. however, repudiated this 

statement, and said tlmt he was forced to acoompaiiy the other armed men. 
but that ho only did so as far as Husbetuii (a place adjoining Kumarpur), 
where he escaped, and that he did not see Noor Bux, Rabiullaii or Jamir 
Mundle, as he did not go to Kumarpur. 

The Sessions Judge, differing from the assessors, foutjd that [281] 

Noor Bux, Jamir Mundle. and Taiyal) " were momhers of an unlawful 
assembly in the jirosecur.ion of a common object, in which murder was 
committed by Kalu, which offence tlu-y know to be likely to be com- 
mitted. and tl )0 commission of whjch offence they, being present, actually 
abetted and that they had, therefore, committed an offence under ss. 114 
and 149, read with s. 302 of the Penal Code. But concurring with one 
assessor, he found that Daghu and Ralmillah were guilty of rioting armed 
with tieadly weapons, and had committed an offence under s. 148 of the 
Penal Code. 

He. therefore, sentenced the two latter to three years’ rigorous 
im[irisonment, and the threw former to death. 

Tile case was refi'rred to the High Court in the usual way for con- 
firmation of the sentence of death, and Noor ifux Kazi, Jamir Mundle, 
and Tniyal) preferred an appeal from that sentence. 

Mr. Jticknoti and Munsliee /s/n7/i,for theappellants. — The state- 

ment made l>y Daghu before tlie Committing Magistrate cannot bo .said to 
bo a confession such as is mentioned in s. 30 of the Kvldence Act. In 
order to implicate the prisoners Daghu must have implicated himself. 

Tiiis he did not do. Daghu could not he convicted on his own statement 
alone, neither can tlie prisoners on Daphu’s statement. Moreover, the 
statement was withdrawn at tiie Sessions Court. (Gauth, C. .1. — It is 
surely evidence against tliom, if it amounts to a confession bv liim that 
he was a member of an unlawful assembly ; it is certainly a confession 
that he WHS present with Amiruddin’a men. I To render the statement a 
confession under s. 30. it must appear that the confession implicates the 
confessing person substantially to tlie same extent as It implicates the 
person against whom it is used — Thr. Qiipcn v. lielat Ah see also The 
Queen v. Mohea Biswas (2). There is a difference between an admission and a 
confession. The confession must he somothiog on which the Court could 
act without further evidence. [G.\RTI[, C. J. —If the statement is admissible 


(1) 10 B.L.R. 453. 
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for the purpose of showing that Noor Bux was oresent, may we not connect 
[232] that with the other evidence '? If the Court were satisfied with the 
identity of the prisoners, would that not be sufficient ?] The case of 
Reqiiia Amrita Gocinda direct answer. It is there laid down 

that if an abettor of a crime is, on account of his presence at its commis- 
sion, to be charged as a nrincipal.his abetment must continue down to the 
time of the commission of theofifence. At any time before that event he 
may change his mind, and withdraw from the abetment. What is the 
meaning to he attached to the words “ the Court may take into considera- 
tion ” in s. 30 ? There is no proof that the statement was not made behind 
the back of Noor Bux. It was made on the 6th February, and Noor Bux 
was only arrested on that diy, and the witnesses for the prosecution are 
near relatives of the deceased. As to the case against Taiyab there is no 
suggestion tliat he was present and committed the murder. Section 149 
of the Penal Code was never intended to refer to a charge of murder; see 
the case of The Queen v. Sabed Ali (2). 

No one appeared for the Crown. 


JUDGMENT. 

The judgment of the Court (Garth, C. J., and Tottenh.vM, J.) was 
delivered by 

Garth, C. J. (who, after stating the facts, proceeded to deal with 
the evidence against each prisoner iodividuallv, and with regard to the 
statement made by Dagliu before the Committing Magistrate as affecting 
Noor Bux, observed^: — 

The Judge also attaches some weight to what he calls tlie original 
confession made by one of the prisoners named Daghu (who has been 
convicted under s. 148, Penal Code) to the Coinmittiug Magistrate, in 
which he mentions Noor Bux Kajji as present. It is our duty to poin4 
out to tho Judge that this statement of Daghu’s, which we have read, is 
no sorb of evidence against Noor Bux oven under s. 30 of the Evidence 
Act, for it is not a confession : it does not amount to any admission 
by Daghu liimsolf, that ho was guilty in any degree of tlio offence 
charged ; but it is simply an eruieavour on his part to explain his own 
presence on the occasion in such a tninnur as to exculpate [283] 
himself. .Vny tnention made by him in such a statement of other 
persons having been engaged in tho riot, is altogether irrelevant, and is 
not evidence against them either under s. 30 or otherwise. 

(The learned Chief Justice then went into tlio further evidence, and 
finding, with regard to Noor Bux. that there was not sulticioot evidence 
of his having been present at all, ordered the conviction as regards him to 
beset aside. With respect to biio other two appellants, the Chief Justice 
found that they were members of the unlawful assembly, bub there was 
not suHicintu evidence to show that the object of the assembly was the 
murder of Kobin ; nor that they, as leaders of the assembly, openly incited 
the others to cause his tloath. and therefore they ouglit not to bo found 
guilty of naurrier, but only of rioting under s. 148 of the Penal Code. The 
learned Chief Justice then concluded as follows) : — 

Wo think it right to point out to tho Sessions Judge that the course 
which ho adopted in the examination of tho witnesses for the prosecution 
was irregular, opposed to the provisions of s. 133 of the Evidence Act, and 
not fair to the prisoners. 

II) 10 B.H.C, 490. (2i 11 B.L.R. 347. 
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NVe tiod that, on the exammatioD-io-chief being finished, the Judge 1880 
questioned almost all the witnesses at considerable length upon the very Jult 20. 

points to which he must have known that the cross-examination would cer- 

tamly and properly be directed. The result of this, of course, was to Appel- 
reuder the cross examination by the prisoner's pleaders to a great extent LATE 
inefieotivo, by assisting the witnesses to explain away, in anticipation, the CRIMINAL. 

point wliich might have alTorded nropev ground for useful cross-exaniina- 

tion. 6 0.279= 

It is not the province of the Court to examine the witnesses, unless^ C.L R. 385. 
the pleaders on either side liave omitted to put some material question or 
questions ; and the Court should, as a general rule, leave the witnesses 
to tlie pleaders to be dealt with as laid down iu s. 138 of the Act. The 
Judge's power to put questions under s. IGo is certainly not intended to 
be used in tiie manner which wo have had occasion to notice iu the pre- 
sent case. 


6 C. 284 = 7 C.L.R. 94. 

[284] APPELL.\TE CIVIL. 

Before Mr. Ju'iticc MUtcr and Mr. Justice Maclean. 


.\SMAN Singh {IHaintiff) v. Dookg.v Roy and others {Defendants).'^' 

[14th July. 1880.J 

appeal in cases cognizable by a Small Cauee CourC-^Ciril Procedure Code (Act X of 
1877), s. 58G, 

A was tbe proprieior ol oioc aooas of a mouza, li and bis family of one auoa, 
and C and others of tbo remaining six aninis. D and bis family having occupiod 
and enjoyed, to tbo exclusion of their co sbarebolders, tifty.four bighas of the 
mouza, failed to pay any rent in respect of such occupation. A instituted a suit 
against them (making C and tbe other holders of tbe six-annas share dofondaots 
to tbo suit) to recover the .sum of Rs. 412*8 as tbe sum justly due to him after 
making all proper deductions, including as well tho .share of tbe rent of tbe fifty- 
four bighas to wbicb tbe six-annas shareholders vvero entitled, as aNo tbe share 
which B and his family were entitled to retain as proprietors of a ooe anna 
share. Held, that tbe facts showed an implied contract on tho part of B and 
bis family to pay to their co shareholders whatever, upon taking an account, 
should appeit to be due to them ; and that, inasmuch as tho total amount 
sought to be recovered in tho suit by A did not exceed 500 rupees, the suit was 
one which might have boon brought in a Small Causo Court, and therefore the 
pUintifl had no right of second appeal tu the High Court under s. 68G of the 
Code of Civil Procedure. 

The plaintitT in this suib was the owner of an undivided nine-annas 
shave of mouza Ishakpore, in Pergana Mulk. in tho district of Bhagalpore. 
The nine first defendants, who in tho pleadings wore styled first party 
defendants, were members of a joint Hindu family, and the joint owners 
of an undivided one-anna share in the same property. The remaining 
defendants, styled tho second party defendants, were the joint owners 
of the remaining six-annas share. Mouza Ishakpore comprised upwards 
of three hundred bighas of land, out of which the proprietors kept by 
mutual arrangement thirty-two bighas as [285] khoodkast in their own 

* Appeal from Appellate Decree, No. fiG7 of 1879, against tho decree of Moulvia 
Hafiz ADcliil Kurim Khan Bahadur, First Subordinate Judge of Bhagalpore, dated the 
22nd February 1879, modifying tbe decree of Moulvie Mahomed Noral Hosscin, Munsif 
of Begoogherai, dated tbe 19th December 1878. 
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1880 haods. These thirty-two bigbas were apportioned between the pro- 
JuLY u. prietois according to their respective shares, the plaintifl' taking eigbt- 
een bighas as a nine-anna shareholder, the first party defendants two 
Appel- bighas, and the second party defendants twelve bighas. The remainder 
LATE of the mou/ca was let our. co cultivating ryots, and the first party defend- 
OlVlL Auts. in addition to the two bighas kept in their hands as khoodkast 

under the above arrangement, separately as betAveen them and the nine- 

6 C. 284= anna and six-anna shareholders, but jointly as among themselves, occupied 
7 C.L.R, 94. and cultivate.! fifty-four bighas on the mouza as ordinary tenants. The 
plaintilf, it appeared, had. for some time, with the consent of his co- 
proprietors. been collecting t!ie rents on behalf of all concerned. Previous 
to tho iostitutioo of the present suit, the ulainbiff had instituted a suit 
against tho first party defendants, on the basis of a ivasilbaki account, to 
reimver from them the rent due in respect of their occupation of the fifty- 
four bighas during the years 1281. 1282, 1283, and 1284 (1874 — 1877) and 
obtained a <lecre6 in the Court of first instance, which was afterwards re- 
versed upon appeal, on the ground that tho relation of landlord and tenant 
did nob exist between the parties to the suit, and that the plaintiff was 
bound to frame his suit so as to claim whatever was due to him upon an 
account taken between him and his co-ownets. 

Tlio plaintiff, accordingly, instituted the uresent suit against the first 
party defendants, niaking the secon«l party defendants also parties, and 
asked for a decree for the sum of Rs. 412-8, against the first party 
defendants, as bile sura due to him. on the footing that tho fair I’entof the 
land kield !iy bliem was Rs. 3 per higha, after deducting the share of the 
second party doioodants in respect of tho occupation by them of the said 
fifty-four higlias of land. 

The first pirty defendants pleaded, inter alia, that the rate at which 
tile pliiintilV claimed to a'soss vent upon tlio land occupied by them was 
excessive. 

The plaintiff obtained a decree in tho Court of first instance, which, 
oti appeal, was modified, on the ground that the plaintiff had not shown 
that Ks. 3 per iiigha was the fair root assessable [286] on the lands 
occupicil by tho first party defendants, and that therefore tho plaintiff was 
ouiv entitled to Mm amount whicli would have been due to liim if those 
lands ha.l been assessed at Re. 1 per higha. 

.\gauist tills decree the nlainbilT apoealeil to tho High Court. 

Mr. .1/. L. Sawlel, for the appellant. 

Ha boo Cliioiiler Mndhuh G/iosc. for tlie rospondonts. 

iSahoo Chunder M-idhnh Ghosc took a viroliminary objeccion that the 
suit being to rocovoi a sum not exceeding Rs. 500, and being also of a 
nature cognizable in a Court of Small Causes, aud there having been an 
appeal already, a second appeal was barred hv s. 580 of Act X of 187 • 
Stills wldtdi are cognizalile by Courts of Small Causes are defined by s. 
of Act XI of 1805. That a suit, of this description is cognizable m a 
Court of Small Causes bas boon decided in Uie following cases 
MdIiuii Hull V. Kht'Uro Monce Doaste (1), Siinkio' Lull Pntluck (ryawa v. 
Mnsanniul Jbtm Kalcc Dhnniui (2). Jooijnl Kishorc. Hoy v. Haghoonain 
Seal (3), and Dychukee Xiinduu Sen v, Mudhoo Mully Goopla (4A in 
the last case, whieli was a suit to recover from tho defendants a balance 
claimed bo ho duo on account of rents of the jilainbiff s zemindaries 


(IM2 W.li. :i72. 
(M) W VV.H 4. 
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collected bub not accounted for by the father of the defendants. Mao- 
pherson J expressed an opinion that such a suit " is none the less July u. 
cognizable by the Small Cause Court, because it may have been necessary 
to go into the accounts of both parties to see whether the amount claimed ^PPEL- 
IS leally due or not. Section 6 contemplates the possibility of having bo LATK 

examine accounts between the parties, for it says,— " the following are ClVlL. 

the suits cognizable hy Courts of Small Causes, namely, claims for money 

due on bond or other contract, when the debt does not exceed in amount ® 
or value the sum of fi\e hundred rupees, xuhether on balance of account ^®*^-**- 
or otherwise : the only balance of account excepted being a balance 
of partnership account, unless the balance shall have been struck 
[287] by the parties or their agents." See also the case of Buldeo Sing 
V. Ramsurun Lull (l). 


Mr. M. Tj. Sandct, for the appellant, distinguished the cases cited for 
the respondents, and contended tliat none of them supported the proposi- 
tion that one of several co-partners, co-owners, or co-proprietors can 
bring a suit in a Court of Small Causes to adjust the account between 
him and his co-uartners. co-owners, or co-proprietors, or to recover an 
amount to he found duo to him upon the taking or aojustment ot such 
account. A suit tor an account is not a suit wtiich can be entertained by 
a Small Cause Court ; Shnrrnt Chnmler Kur v. Rani Suxikur Siirmah (2), 
Krishna Kinkur Ron v. Madhxib L'hundcr Chiickerbutty It is sub- 

mitted that the only rule to be adopted is this : a suit for an account 
only, a suit between partners for an account, a suit between persons who 
have had mutual dealings for an account, and a suit between co-owners 
or co-proprietors for an account, canuot be l)rought in a Small Cause 
Court : but where a defendant has entered into a contract, express or 
implied, to pay to, or to hold to the use of the plaintiff, money received 
by him, then a Small Cause Court may entertain the suit, notwitbstamling 
that it may bo necessary to go into an account to ascertain tlie exact sum 
due. 


JUDGMENT. 

Tlie judgment of the Court (MiTTEK and Maclean, JJ.) was deli- 
vered by 

MittEH. J. — The plaintiff seeks to recover from the first party 
defendants the sum of Rs. 412-8 under tiie following circumstances. 

The plaintiff is tno owner of nine annas of Mouza Ishakoore. and the 
defendants, first and second parties, of one anna and .six annas resuoc- 
tively. The plaintiff is in charge of the collection of the rent of the mouza 
from the tenants. There are thirty-two highas of khoodkast land.s, which 
have beeu distributed amongst the proprietors in proportion of two highas 
per anna, for which im rent is realisable 

[288] Over and above their proportionate share of tlie khoudkast 
lands, the defeivlants first, puty cultivated fiftv-four high.as in the years 

1261,' 1282. 128:1. and 1284. The plaintiff brought a suit, under Beng. 
Act VllI of I8f»y. to recover rent for tfiose years on account of these 
lands from tne defendants first parr,y. and obtained a decree in the 
Court of first instance. Bub on appeal the suit was dismissed on the 
ground that tiiere di-1 nob exist the rel.itionship of landlord and tenant 
between the parties, and that its frame was misconceived, inasmuch as 
the plaintiff could pot recover anvttiing without an adjustment of account. 

(1) 25 W.B- -in. to 'V ft (3) 21 W.B, 2‘^3. 
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between the shareholders regarding the pro6ts of the mouza. The plain* 
tiff has, accordingly, brought this suit, alleging tbac on an adjustment of 
accounts of the probes of the mouza, he is entitled to recover the sum 
claimed. Tuis being the nature of the suit, a preliminary objection has 
been taken to the hearing of this second appeal, on the ground that the 
suit was one of a nature cognizable by a Court of Small Causes. The 
appellant’s pleader, on tlie other hand, urges, brst, — that a Court of Small 
Causes, under s. G of Act XI of 1865, has no jurisdiction to try a case in 
which accounts have bo be taken ; and. secondly, that under the first 
proviso of the section in question, such a Court is nob competent to bake 
cognizance of the present suit. Several cases have been cited in support 
of their respective contentions: — ShurriU Chxouhr Kur v. Ram Sunkur 
Surmah (l), lluro Mohun Roy v. Khettro Monee Dossee (2), Sunkur Lall 
Pattuck Gyawal v. Miissamut Ram Kalee Dhamin (3), Krishna Kinkiir Roij 
V. Madhuh Chunder Chiickcrhutty (-1), Jooyul Kishur Roy v. BuqhoowUh 
Seal (5), Dyebukee Numliin Sen v. Mudhoo Mutly Gupta (6), and Buldeo 
Sinq v. Ram Surun Lall (7). 

Havinii regard to the provisions of s. 6. Act XI of 1865. and 
to the authorities cited liafore us, we think the prohminavv objection 
taken must prevail. The suit is substantially one in which one of 
tiio joint owners of a iiiouza seeks to recover, to [289] the extent 
of his shaio, profits of the mouza from a co-sharer, who has apnropriated 
the same in excess of liis own share. Such a claim as tnis is evidently 
based unon an implied contract which exists between the joint owners 
of a zoniindai y or other landed prouerty, and by which one co-sharer 
binds himstilf to make good to the others any profits which ho may have 
anr/roDiiatod in excess of his own proper share : Sunknr Lall Pnttiick 
(hfitiral V. Miissnnitit Ram Knlec. Dhamin (3). 

Tlie contention that a Court of Small Causes is not competent to take 


cognizance of any case in which an account is to he taken is. we think, 
unton. ihle. If it wore valid, there would have been no necessity for the 
proviso upon which trie lo.irnod pleader for the aopeilant relies in the 
alternalive. See also Dehukee Ninilini Sen v. Mud/iao Mnlty Goopln (G). 
We are also of opinion that llio present suit cannot be considered to be 
" on a hiilanoo of partuorsiiiu account,” in tlie sense in wiiich these woi’ds 
have l)non used in the first proviso of s. G of Act XI of 1865. The word 
” piirLiier>iiip " here, it sisnns to us. refers to tiio relation which subsists 
botweoii certain poisons a.s defined in s. 23‘J of the Contract Act. The 
appoa.l must, tliorofore, be dismissed with costs. 


Appeal dismissed. 


(2) 12 W.R. 372. 
15) 20 W.R. 4. 


(1) 10 W R. 214. 
(4) 21 W.R. 283. 
(7) 25 W.R. 234. 
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APPELLATE CIVIL. 

Before Mr. Justice Morris aiid Mr. Justice Prinsep. 


Mokundo Lall Roy {Di fendanl) v. Bykunt Nath Roy (Plaintiff).* 

[lOtli Sepcemher, 1880.) 


Sindu Law — Liheriiance — Adopted Son. 

Aa iiloDted son is not precladeJ frim iuheriting tho e3t.%te of one related m 

lineally, altbou^b at a di^ttuct oi more ch^n three generitions from the common * 

ancestor. 

[R., (19l2r M.W.N. 790 (805)* U M.L.T. 245 = 23 M.L.J. 79.] 

[290] The plaintili'. wi )0 was the adooted sou of one Brojo Nath 
Roy. sued to recover possession of certain properties as heir of one Gour 
Kishore Roy. Ir. apoeirod that Brojo Nath’s father was the third cousin 
of Gour Kishore Rjv. 

Baboo Srrennth Dass and Baboo Gumdas Banerjcc, for the appellant. 

Baboo Moliiiiij Mohun Roy and Baboo Rash Behary Ghose, for the 
respondent. 

JUDGMENT. 

The judgment of the Court (Morris and Prinsbp. JJ.) was deliver- 
ed bv 

Prinsep, J. — The only point raised by the defendant, special 
appellant before us, is. that, by reason of his being an adopted, and not a 
naturally begotten, son of Brojo Nath Roy, tho plaintid i.s no heir to Gour 
Kishore under Ilimln lavv. an adopted son not heintj recognized as a 
sakulyn or samanodakn. nor is entitled to ifiberit if he be not a sapinda or 
related within tfireo degrees from tlie common ancestor. 

The general principle i* very clearly laid down in the Dattaka 
Mimansa, s. 0, para. 53 : — 

“ Without (iifference. relation to tho father and other sires of the 
adopter obtains in the same manner a.s relation to tho general family, tlie 
family deity, and f-imily rules of that person ; the term ‘ son’ is used with- 
out restriction in tlieso and otlior passages. 

Unless, therefore, wo found some authority clearly le.stricting the 
rights of inlieritance on the part of an adopted .son, and <Jeclariug that they 
are something loss than those of tho naturally begotten son, we cerfainly 
should make no ilistinction between them. There is a distinction dec- 
lared by Hindu law whore a naturally begotten son inherits jointly witli 
a son previously adopted, Imt wo can find no express autliority for limiting 
the rights of aii adopted son to inherit to the ostatoof one related lineally 
by moro than three generations from tho common ancestor. The point 

seems never to have l)eon raiseil before in our Courts, but we observe that 
the judgment of this Court in the case of Tara Mohuu Bhattacharjee v. 
[291] . 1 /oyt’c I>r5crt (1) admits tlio rights of an adopted son to one 

more distantly related to l)inj. 

We, thoroforo, dismiss tlie appeal with costs (2J. 

Appeal dtsini.s.sed. 


• Apueil from App^ilao- l>ecr.f.-. No. ry. 
.jti.J-'.' fd R.ij-bahvi'. d »te I tbol7tli 
.on Ko>"ulash Cbiindor Mook.‘rji-e. Subor 


Baboo 

Sept^’inbcr 107H. 

a) 0 W.R. 423. 

(2) See l:n{fhuhnfianti Das'i 
Debee v. Juggat Kishore Achurjee, 
Mozumdar , C C* 


No. -OSU of 1S79, Hgawi-t the decree of T. T. aIIcd, 
Dccctnb-r 1378. confirming tbu dcciec of 
din.ato .Jiidpc of that district, dated the 1 1 th 


V. Sarlhu Churn Lnan. I G. 425; Puddo Kumftree 
C. niy : and Vma Siinkcr MoHro v. Kali Komul 
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APPELLATE CIVIL. 

Before Mr. Justice White and Mr. Justice Field. 

AIUTTY Ram Sahoo (Defendant) v. MOHI Lall Roy (Plaintiff).'^ 

[13bh September, 1880.] 

7 C.L.R, Jurisdiction-- Right of Way^How far findvig of Magistrate thereon binding on Civil 
= 3 Sheri) e Court — Code of Criminal Procedure (Act Z of 1872), ss. 621, 523, 530— Estoppel. 

L.R. 254. A Civil Court cot compeieot to set a^idetbe order of a Magistrate made 

under e. 521 of the Code o( Criminil Procedure, oo the ground that such order was 
m^de without jorisdictiou because the land io respect of which the order was 
made is private property, and not a thoroughfare or public place. A Civil Court 
can, however, irtespcctivo of ao order made under s. 521 by a Magistrate, try 
the question, whether the land which formed the subject of such order is private 
property, aud not a thoroughfare or public place, as between the parties to such 
suit and those who claim under them. 

Per Field, J. — A person who, oq receipt of an order made by a Magistrate 
under s. 521 of the Code of Criminal Procedure, declaring the STistence of aright 
of way over such person's lands, demands, under s, 523 of the same Code, the 
appointment of a jury to try whether such order was reasonable, is not by such 
action estopped from afterw.irds bringing a suit in a Civil Court, seeking to estab- 
lish bis right to the exclusive enjoyment of the same lands. 

[Dies., 14 C. GO (Q2i ; F., 15 C. 460 (470) : R.. 15 C. 564 (671).] 

This was a suit in which the plaintiff sought for a declaration of 
bis riglit to the exclusive enjoyment of two plots of land. In respect of 
the first plot, the piaintifT alleged that it was homestead laod, which had 
long ))oon in his exclusive jiossession ; that the defendant, hy falsely ciaim* 
iDg a right of wav over tiie said plot, had obtained an order to that eflect 
frotn t he Magistrate [292] under s. otil of the Code of Criminal Procedure. 
Tho plaintifl prayetl for a djcroo setting asifie the Magistrate’s order, and 
for Ills restoiaiioi) tn the exclusive possession of the land in dispute. At 
the time of trio ju^licial enquiry instituteil liy the Magistrate, it was shown 
in blio present suit that trie plaintilT had availed himself of the opportunity 
given him under the Criminal Procedure Code to insist upon the appoint- 
ment of a jury under s. o23 of that Code to consider whether the order 
made hy the Magistrate was a reasonable aud proper order, and that the 
jury had c. >ntirmod the order of tlie Magistrate in this respect. 

Tho Court of tirst instarice found on the facts that the right of way 
claimed hv the defend mt lK;.d only been exercised upon sufferance oo the 
part of tlie olaintilT, and was not of sullicientlv ancient date to warrant the 
establishment of a prescriptive right ; thrit the claim ma<]o by the defend- 
ant was in rosnect or a private, n'>t a pul)Iic. right of way ; and that the 
Magistrate therehire was acting ultra vires in adjudicating upon the matter 
at all. For this reason, tho Court set aside the order of tlio Magistrate 
as made witliout jurisdiction, and on tho facts gave the plaintiff a decree, 
ostahlishing his right to tluj exclusive enjoyiuont of the latids io suit. 

Toe Snliordiuato Judge, for substantially the sama roasoos, confirmed 
tlio decision of tho lower Court. 

Tho doftnnlant anooalod to tho High Court. 

• App»>.il from AppeUiite No. 1535 ol 1879, the docrc* of Baboa 

SrceiiUii Kiy, Suhjrdinatc Jinlgc oi llioghly. dated tho 2(>th May 1879, afTirming the 
<loA:ri\Q of Baboo Si^i'hiblic HI ij Mookerjoe, Second Munsif of Mobierakha. dated the 3cu 
June 1H7S. 
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Baboo Umbika Churn Bose and Baboo Bhowany Churn Dutt, for the 
appellant. 

Baboo Joy Gobiml Shome and Baboo Knlly Churn Boner jee, for the 
respondenc. 

The Court (White and Field. JJ.) delivered the followins judg- 
ments : — 

JUDGMENTS. 

Field, T. — In this case the plaintiff sued to recover possession 0(7 
two plots of land. As to the second plot I see no reason to interfere with 
the decree of the Munsif. confirmed by the Subordinate Judge, which 
declares the plaintiff entitled to half this plot, and directs that the earth 
thrown upon such half, in [293] excavating defendant’s tank, bo removed. 
Clearly there is no ground of interference on second appeal. 

The main contention is in respect of plot No. 1. Itappears that, in 
respect of this plot, the defendant made an application to the Magistrate ; 
and the Magistrate, dealing with this application as a case under s. 521 
of the Code of Criminal Proceiiuro, made an order directing the plaintiff, 
who had closed a certain path over this piece of land, to remove the 
fence put up for the purpose of barring the right of way, and to leave the 
path open. 

The plaintiff now substantially contends that this order of the Magis- 
trate was made without jurisdiction, inasmuch as the path or the land over 
which it runs was not a thoroughfare or public place within the meaning 
of s. 521, Code of Criminal Procedure : and the Magistrate had therefore 
no power to make the order just mentioned. Ue further contends that 
the land is his private property, and that the defendant has no right of 
way over it. He tlurefore asks that the order of the Magistrate may he 
set-aside, and that he may he declared entitled to the unobstructed poases- 
sion of this plot of land. 

Two questions are thus raised for deci.sion, viz.\ — (i) Is it competent 
to a Civil Court to sot aside the Magistrate's order made under s. 521, 
Code of Criminal Procedure, on the ground that such order was made 
without jurisdiction, inasmuch as tlie land is private pronerty. and nob a 
thoroughfare or public place'.' (ii) Is it competent to the Civil Court, 
irrespective of that order, to trv the question whether the land is private 
property, and not a thoroughfare or public place, and to make a decree 
accordingly which, if the land is found to be private property, will have 
the effect of barring any similar order hy a Magistrate hereafter? It may 
be observed that the order made hy the Magistrate has been obeyed, and 
may be said to bo snonb. There is no suggestion that that order took the 
form of a uorpetual injunction. 

It has IjGon contended on the part of the defendant that both those 
questions are concluded hy tlio authority of the case of Rooke v. Penri 
tall Coal Co. (1). In that case an order had been made apparently 
under s. 308 of the old Code of [294] Criminal Procedure : aiui -Jackson, 

J,, saifi It seems to me quite clear that fclie Civil Court lias no juris" 
diction to call directiv in nnestiutB the urourioty of such an order. The 
plaintiff may have civil rmlus which lie may possihiv lie enabled to 
enforce in other ways ; but it seems to mo <|uito clear that a Civil Court 
is nob compotoub to declare a ro id, wliicli has been opened by the order of 
the Magistrate, to ho no pulihc thoroughfare, and to direct that it be 


(1) H.L.U.A.C. 305 = 11 W.R. 434. 
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closed by the assistance of the officers of the Court.” And Markby, J., 
said : — “ In this case, however, an order has been made by the Civil 
Court, declaring that a road, which is claimed to be a public road, shall 
be stopped. That appears to me to be an order which, under any state 
of circumstances, the Civil Court has no power to make.” I have 
referred to the original papers of this appeal, and I think that the question 
whether an order made under s. 308 of the old Code (which corresponds 
with s. 521 of the new Code), directing the removal of an obstruction 
or nuisance from a thoroughfare or public place, is conclusive as to the 
locus being a thoroughfare or public place, was not directly raised or 
decided in that case. The plaintiff there sued to have two roads closed, 
which he alleged that the defendant had made over his land in accordance 
with an order of a Magistrate. This order was, doubtless, made under 
s. 308 of the old Criminal Procedure Code. Ono of these roads was a cart- 
road, and the other a footpath. The Munsif raised and tried the issue 
whether these roads had been used by the public or not. He found 
substantially that the cart-road was not a public road, and the defendant 
had no right to use it. and that the footpath was a public thoroughfare 
used by the public, and defendant was, therefore, entitled to use it ; and he 
made a decree accordingly. This decree was confirmed by the Subordinate 
Judge, who regarded the suit as a suit to set aside tlie orders of the 
Magistrate. In the gi’ounds of appeal to the High Court no question was 
raised as bo the jurisdiction of tlie Civil Court to entertain the sui^b, 
hut at the liearing a question of jurisdiction did arise. Jackson, J.. 
said : — ” Tho eround of special appeal, which seems to us to arise in chis 
case, wliich has not been taken in tho uetition of special appeal, but which 
wo iiavo allowotl to bo taken, is that the order made by the Civil Court m 
this case is ono which it was not [295] competent to make. I think 
tho order ma<lo is clearly beyond tho competency of tho Civil C-onrt. 
Tlio defendant, it seems, has obtained an order from the Magistrate, 
wliicli I prosumo was under tho 30Sth section of tiie Code of Crimma 
Procoduio. doelaving the road in question to bo a public thoroughfare, and 
ordering it bo l)o kept open. It seems to mo <iitile clear that the Civil Court 
ha.\ no jurisdiction to call directly in (fucstwn the propriety of such an 
order." The languago which follows appears to embrace a broader pro- 
position ; )*ut having regard to the facts of tho case, bo tlio view o lo 
Subordinate Juige, and to tho language just quoted, I think it clear that 
tho suit was regarded as a suit brought for the puruoso of "calling directly 
in uiu.'stion tho Magistrate’s order. ’’ 3uoii a suit, no doubt, could no o 
onterLainod. if the application made to tho M.igistrate set forth a case 
within his jurisdiction under s. 308 of the old Code, and ho had exercisoQ 
jurisdiction accordingly. The cases of Shun IXiss v. llhola 
The Oueen v. Janokccnalh HhuUncharjcc (2) show that a r^Iapsbrate is 
not cnfildcd to interfere when a place is not a thoroughfare or public place. 
i)ut is private grounii. 

It is .juito possible to sur)uose a case in whicli there was a cojitenUon 
hofoio the Magistrate as to whether the place was public or private. 
M.i^istrato would have to decide this question in order bo 
whether ho ought or ought not to oxerciso jurisdiction. I take it tna 
honn /n/c -lecision of bbo point would bo conclusive 

oMlor made under s. 308 of the old. or s. 521 of tho now, Code, if that o ‘i 
were called directly in question in the Civil Court, on^o ground th 

l‘l\ 2 W.R. Cr. Rul. 3C. 


(1) 1 W.R. 3‘21. 
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was made without jurisdictioo, inasmuch as the place was not a thorough- 
faie or publio place. It may be observed that what these sections give 
the Magistrate jurisdictiou to do is to remove an obstructioD or nuisance 
from a thoroughfare or public place. There is no jurisdiction to declare 
a place to he a thoroughfare or public, unless it be incidentallv, for the 
purpose of the order : no jurisdictioo to make such a declaration, which 
shall he binding for the future. 

In the case of The Queen v. Bolton (1). in which a rule for a 

[296] certiorari was made absolute. Lord Denman. C. J.. said : — "Two*^ 
points were made in supoort of the order : the /irs/. that the proceedings 
all being regular on the face of them, and disclosing a case within the 
jurisdicr.ion of the Magistrates, this Court could not look at affidavits lor 
the purnose of impeaching their decision : the secoruJ, that even if those 
affidavits were looked at. the case would bo found to be one of conflicting 
evidence, in which there was much to support the conclusion to which the 
Magistrates had come, and that this Court would not disturb that conclu- 
sion. even if it might have been disposed to have decided ditTerently had 
the matter originally come before it. 

“ Tim first of these is a point of much importance, because of very 
general apulioation: bub the principle unon whioli it turns is very simple ; 
the difficulty is always found in anplying it. The ease bo he suuuosed is 
one like tlio present, in which the Csgislature has trusted the original, it 
may be (as here) the final, jurisdiction on the merits to the Magistrates 
below : in which this Court has no jurisdiction as to the merits, either 
originally or on aonoai. -Ml that wo can thou (Jo. when their decision is 
complained of, is to see that the case was one within their jurisdiction, 
and that their proceedings on the fa(5o of tuom are regular and according 
to law. I’jvon if their decision should upon the merits he unwise or 
uojusb. on those grounds wo cannot reverse it. So far, wo believe, was nob 
disputed; but as the imiuiry is opon, ex concessis, to seo whether tlie cjiso 
was within the jurisdiction of tlio Magistrates, it is contoiidod that affidavits 
are recoivahlo for the purpose of showing tliat they acted without jurisdic- 
tion, and this is, no doulit. true, taken literally: cho Mayislratos cannot, 
as it is often said, give themsolvos jurisdiction merely by their own 
affirmation of it. liub it is obvious that this may have two senses : in 
the one it is true ; in tlie other on sound principle, and on the best con- 
sidered aubnoritv, it will tie found untrue. Where i.lio chargo lai<l before 
the Magistrate, as stated in tlio information, does not amount in law bo 
tlie ol'fenco over wiiich the Statute gives him jurisdiction, his finding 
the party guilty by ids conviction in the very terms of the 
Statute would nob avail to give him jurisillebion. The conviction 
would ho ba'i on the face of the proceedings, all being roturuod 

[297] before us. Or. if tiio charge being really insufficient, ho had 
misstated it in drawing up the proceedings, so '.hat thwy would annear to 
be regular, it would bo dearly coiupetenb bo tun defendant to .show to us 
by aliidavits what the real ciiarge was, and that appearing to have lioou 
insufficient, we should ijuash the conviction. In both these cases a 
chargo has l)e»Jii proseiued to the ^[agistrat 0 over widcli he had no 
jurisdiction ; he had no right to untcu tain the ({uestion, or commence an 
inquiry into the merits, and his |.(roc<,ieding to a conclusion will nob 
give him jurisdiction. I^ut as in tin-. latter case wo cannot get at the 
want of jurisdiction li'ir, hv a,tlidavits, of necessity we must I'Gcoivo 
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1880 them. It will be observed, however, that here we receive them, not to 

SEP. 13. show that the Magistrate has come to a wrong conclusion, but that he 
never ought to have begun the inquiry. In this sense, therefore, and for 
Appel- purpose, it is true chat affidavits are receivable. 

LATE “ But where a charge has been well laid before a Magistrate, on its 

Civil. face, bringing itself within his jurisdiction, ho is bound to commence the 

inquiry ; iu so doing be. undoubtedly, acts within his jurisdiction : but in 

6 C 291 =* course of the enquiry, evidence being offered for and against the charge, 
7 C.L.R. 433{;|;,g proper, or it may be the irresistible, conclusion to be drawn may be 
«3 Shome that the offence has not been committed, and so that the case in one 
L.R. 254. sense was not within the jurisdiction. Now, to receive affidavits for the 
purpose of showing this, is clearly in effect to show that the Magistrate’s 
decision was wrong if he affirms the charge, and not to show that be 
acted without jurisdiction ; for they would admit that, in every stage of 
the inquiry up to the conclusion, he could not but have proceeded, 
and that, if he bad come to a different conclusion, his judgment of 
acquittal would have been a binding judgment, and barred another pro- 
ceeding for the same offence. Upon principle, therefore, affidavits cannot 
be received under such circumstances. The question of jurisdiction does 
not depond on the truth or falsohood of tlio charge, but upon its nature: 
it is dutorininablo on tlio cotiunencoraent, not at blie conclusion, of the 
inquiry ; and affidavits, to ho rocoivablo, must ho directed to what 
appears at the former stage, and not to the facts disclosed in the progress 
of the inquiry. 

[298] " We will cite only two authorities in support of this reasoning. 
The former that of Brittainv. Kinnaird (1), and tlio admirable judgment 
of Richardson. at page 442. arc too well known to make it necessary 
to state them at length. There, in the case of a conviction under the 
Buinhoat .Vet, it was asked, sliall the Magistrate, liy calling a seventy-four 
gun ship a boat, give himself jurisdiction and preclutle inquiry ? 
learned .Judge gavfj the answer — ' wliether tlie vessel were a boat or no 
was a fact on which the Magistrate was to Hocido : and tiio fallacy lies in 
assuming that the f(tcl which the Magistrate Inis to .locido is that which 
constitutes liis jurisdiction.’ .\nd it is obvious tliat if it were, whenever an 
action were broug.ht against a Magistrate for issuing his waiTaiit upon his 
conviction, in order to show liis jurisdiction, witliout wiiich he would 
have no defonco. lie would he bound to prove the facts on which 
his conviction proceeded. The second case is a recent decision in the 
Common Pleas of Cave v. ^{oulUanl (2), which wo cite only for the rule, 
which seems to us very clearly and satisfactorily laid down by the Lord 
Chief Justice ; — ‘ There can bo no doubt but that if a Magistrate commit a 
narty clian/ed before him in a case where he has no jurisdiction, he 13 
iiablo to an action of trespass. But if tho charge bo of an offence over 
which, if the offence charged be true tnfact, the Magistrate has jurisdiction, 
the Iffauislrale's jurisdiction cannot be made to depend upon the truth or false- 
hood of the. facts or upon the evidence beinu sufficient or insufficient to 
establish the corpus dclicit brought under investigation. Tliese cases were 
hotli of them actions of trespass against the Magistrate convicting, but 
they are autliorities uot on that account tho loss in point on the presen 
occasion. . . , 

. “ Wo conclude, therefore, that tlie inquiry before us must be limite 

to.tliis. whether tlie Magistrates had jurisdiction to inquire and determine, 


U) 1 Brod. & Bing, 432.2 


(2) 1 :\Ian. & Gr. 267. 
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supposiog the facts alleged in the information to be true ; for it has not been 
contended that there was any irregularity on the face of their proceedings ” 

The marginal note to Brittain v. Kinnaird (1) is:— “In trespass 
against a Magistrate for taking and detaining a vessel, a conviction by the 
defendant under the Bumboat Act, no defect [299] appearing on the face 
of the conviction, is conclusive evidence that tlie vessel in question is a boat 
within the meaning of the Act, and properly condemned. In an action 
against a Magistrate, a conviction by him, if no defect appear on the face 
of it, is conclusive evidence of the facts contained therein.” In the 7 
judgment of Richardson. J.. to which Lord Denman refers, it is said ; — 

‘ Whether the vessel in question were a boat or no, was a fact on which 
the Magistrate was to decide. If a fact, decided as this has been, might 
be questioned in a civil suit, the Magistrate would never be safe in his 
jurisdiction. Suppose a conviction under the Game Laws for having 
partridges in possession, could the I\I.agistrato, in an action of trespass, 
be called on to show that the bird in question was really a partridge? and 
yet it might as well ho urged in that case that the Magistrate had no juris- 
diction unless the bird were a partridge, as it may be urged in the present 
case that he has none unless the machine be a boat. So in the case of 
a conviction for keeping clogs for the destruction of game, without being 
duly qualified to do so : after the conviction had found that the offender 
kept a dog of that description, could he in a civil action be allowed to 
dispute the truth of the conviction? In a <iuostion like tho present we are 
not to look to the inconvenience, hut tho law ; but surely, if the Magistrate 
acts bona fide, and comes to his conclusion as to matters of fact according 
to the best of bis judgment, it would be highly unjust if he were to have to 
defend liimsoU in a civil action. Upon the general principle, therefore, 
that, wliero a Magistrate has jurisdiction, his conviction is conclusive 
evidence of tho facts stated in it. I think, '.vc., «tc.'' 

Tlie present case is nob hroiii'lit against the Magistrate, wlio made 
tho order under s. 521, Code of Criniinal Procedure: bub 1 bliink the al)ove 
cases indicate the principle applicaljle and the extent to which the Magis- 
trate’s declaration or lindijig that the place is a thoroughfare or public place 
is conclusive. Such declaration or finding is conclusive so far as regards 
any attempt to call tlie order itself directly inquo.stiou. It appears to mo. 
therefore, that tho answer to the first <)Uostion ought to be bliat it is nob 
competent to tho Civil Court to sot aside tlie order of tho Magistrate made 
under s. 521. Code of Criminal Procedure, on [300] tho ground tliat such 
order was ma<lo witiiout jurisdiction, inasmuch as the land is private pro- 
perty, and uob a thoroughfare or public place. 

The second question is. however, a very ditl'oront one. Tho conten- 
tion that because a .Magistrate has made an order for the removal of an 
obstruction or nuisauce from a certain place, and for tho purpose of such 
order has found or declared such place to bo a tlioroughfare or public 
place, therefore those persons wlio appeared before the Magistrate in 
those proceedings are for over concluded frona saying that such place is 
nob a thoroughfare or public place, imt private ground, appears to me 
to be untenable. The Code of Criminal Procedure does not require the 
Magistrate to take evidence or to proceed according to judicial forms 
before declaring a place to be a thorouglifare or public place. No appeal is 
allowed from tlie Magistrate's finding. It is very right that a Magistrate 
should have a summary power of removing an obstruction or nuisance 
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from what appears to him to be a thoroughfare or public place ; but it- 
would be very uoreasonable, and serious consequences would ensue, if 
a Magistrate could, in sucb summary fashion, without evidence, or the 
form of judicial proceedings, make an order declaring valuable land to be 
a thoroughfare or public place, which would have the effect of a judgment 
infer between all persons who appeared before him. Looking at 

the whole scope of the Code of Criminal Procedure, I am unable to gather 
that such was the intention of the Legislature. 

In the cases to which s. 530 relates, and which are cases of private 
property merely, a Magistrate can interfere only when there is a proba- 
bility of a breach of the peace : and such interference is limited to declaring 
one of tlie two contending parties to bo in possession, and entitled to retain 
possession until ousted by due course of law. The question of private 
right is left for the adjudication of the Civil Courts. So with respect to 
cases falling under s. 032. 

It appears to me that the provisions of s. 521 were not intended 
to take away from the Civil Courts the right of deciding whether 
private rights exist in any particular immoveable property. The juris- 
diction of the Magistrate has, for its imme-[301]diate objects, the 
removal of obstructions and nuisances from public places. In order to 
the exercise of this jurisdiction in particular cases, the Magistrate may 
have to decide summarily whether a certain pioco of land is a public or a 
private place. Hut such decision of this question for an incidental pur- 
pose cannot, in my opinion, have the effect of an estoppel in another 
procee<liiig brought in the proper forum, for bho purpose of obtaining an 
adjudication of a disputed right. This view is in accordance with a deci- 
sion in (iooroo Pcrslmd Jioi/ v. Proobhoo Ham Chutte.riee (1). 

If the nlaintill succeed in proving that the locus is not a thorough- 
fare or public place. hut his private property, the Magistrate may be 
precliuled in future (will certainly be precluded, unon any application 
made by the defendant in this suit), from dealing with bho place under 
s. 'yli of the Code of Criminal Procedure. Hub bliis is diilerent from 
interfering with or setting asiiie tl.eor<lor already made by the Magistrate, 
and which lias been obeyed. 

U is next contended iliab the plaintitV in the present case, by sub- 
mitting to the Magistrate’s jurisdiction, and asking for a jury, has estopped 
himself from saying now that the place is not a thoroughfare or public 


pIaco. , . 

No doubt this is a matter which may ho considered as evidence, out 

1 think it would be going too far to say that, because, in ignorance of his 
rights or for other cause, iio asked for a jury for tlio decision of the ques- 
tion whetlier the Magistrati-’s order was reasonable and proper, lie thereby 
admitted that the place was a thoroughfare or public jilace. 

It is to hooh-ioived that the decision of the question whether the 
place is a thoroughfare or public place does not rest with tbo ^ 

Magistrate has in tbo first place to decitle tiiat question for himself. 1 
ho (ieciilcs it in the alVirmativo. he will Ihen proceed to take action . 
but. if in the negative, be lias no authority to act. In the roajori y 
of ca-es Ibis nroliinitiary decision of the Magistrate is not. and. as 
alroadv observed, it is not required by law to bo, bast'd upon 
judicially taken or recorded. The Magistrate may. and [302J proba y 
ought to, con-.ider any objection that the place was nob public^ 


(l) 19 W.R. 4‘i6. 
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private ; but he usually proceeds upon a police report, or some other 
information, or upon bis {‘eneral view of tlie whole matter. If the 
Magistrate decides to treaC the place as a public place, I think the 
fact of the person concerned asking for a jury who shall decide the 
only question which the Code leaves to them, i.e., whether the order for 
the removal of the obstruction or nuisance is reasonable and proper, 
cannot be treated as an admission that the place is a thoroughfare or 
public place. 

I am. therefore, of opinion that the second question ought to be*^ 
answered in the affirmative, and that it is competent to a Civil Court, 
irrespective of an order made under s. 521 of the Code of Criminal 
Procedure, to try the question whether the land which formed the subject 
of such order is private property, and not a thoroughfare or public place, 
as between the parties to such suit, and those vvho claim under them. In 
the present case I think it is clear that plot No. 1 is not a thoroughfare 
or public place, and that the defendant lias no right of way over such plot. 
This has been found by both the lower Courts upon the evidence, and the 
finding cannot be impeached in second appeal. 

I think, therefore, that we must dismiss this appeal as regards both 
plots : but so much of the decree of the lower Court as sets aside the 
order made by the ilagistrate under s. 521, Code of Criminal Procedure, 
must he expunged. 

White, J. — I agree with my brother Field that although the plaintitl' 
is not entitled in this suit, or indeed, by any proceeding in a Civil Court, 
to sot aside the order made by the Magistrate under s. 521, yet that ho 
is entitled to have the question tried in a civil suit as to whether the 
defendant has a right of way or not over the land in dispute. 

Tlioro is nothing in s. 521, or the following section, relating to orders 
made by Magistrates under s. 521. which gives the ilagistrate exclusive 
jurisdiction, for the purpose of detoruiining whether a place is a thorough- 
fare or public place, nor is there anything in these sections from which it 
maybe inferred that the jurisdiction of the Civil Court to determine tliat 
point is ousted. 

Appeal (Usmissed. 


6 C. 303 = 7 C.L.R. 475. 

[303] APPBLL.-VTK CIVIL. 

Before Mr. Justice White and Mr. Justice Field. 

In the m.vttku of tih: petition of Siiket.vn.vth Mooker.iee. 

SlIEKL’ANATH MoOKERTEK 0. F1{0.M0TH0N.\.TH MOOKEEJEE 
aNJ> another. [25th August. IHHO.J 

Certificate tocollect Debts, Ri'jhl to — Act XXVll of 1800— yucsiion of Validity of alleged 
Adoption — Title. 

A, alleging himself to Ou an adopted sod, opposed llio application for tho 
grant of a certifn;»to und-jr Ant XXVII of 1800 to D, who, irrospectivo of the 
alleged adoption, would be tho legal lineal heir of tho deceased. The Court 
before whom the application was made refused tho grant of the certificate, 
on the ground that sufficient prima facie evidence existed establishing the vali- 
dity of tho adoption. On appeal held, that the Appellate Court, concurring 
with tho opinion expressed by the Court of first instance in respect of tho 
factum of tho adoption, would not be justified in .setting aside the decision, on 


• Appeal from Order. No. 126 of 1880, against tho order of P. Dickens, Esq., 
Judge of Nuddea, dated tho 8th March 18S0. 
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tbe ground, that such Court nas wrong in entering into and deciding tb» 
question as to the validity of tbe adoption. 

On an application for tbe grant of a certificate under Act XXVII of 1860, 
which is opposed by a party, who alleges he has a preferable title to it, the 
Court should adjudicate the question of title, with a view to detormiae which 
party has tbe preferential right to tbe certificate. 

[Appr., 15 C. 574 (586) ; R., 23 C. 431 I435j ; 15 C. 574 (686j.] 

_ In this case one Sheetanath Mookerjee applied for the grant of a 

7 cli R^'475 under Act XXVIl of 1860 in respect of tbe debts of one Uma- 

’sundari Debi, deceased. Tbo applicant was admittedly the heir to the 
deceased in the ordinary course of succession, but it was alleged by the 
guardian of one Proraothonatb, a minor who appeared to oppose tbe appli- 
cation of Sheetanath, that such minor was tlie validly adopted son of the 
deceased Umasundari Debi, and on that ground no certificate could be 
legally granted to Sheetanath. 

The Court of first instance entertained the ouestion as to the factum 
and validity of the adoption, and being of opinion that strong prima facie 
evidence existed as to tbe adoption, dismissed the application. 

The petitioner appealed to the High Court. 

Bahoo Srinath Das {with him Baboo Tlurrcndcr Nath Mookerjee), for 
the appellant. — The Court below had no jurisdie-[304]tion to enter into 
and decide the question of adoption. The alleged adopted son has no locus 
standi at the hearing of an application of this sort, and should not have 
boon hoard. The certificate should have been granted as a matter of course 
to the applicant, ho admittedly being the legal lineal heir of the deceased. 
See Kali Coonun Chatlerjec v. Tara Prosunno Mookerjee (1). 

Baboo Nihnadhab Bose and Bahoo Radhika Churn Miller, for tbe 
respondent. 

The judgments of the Court (White and Field, JJ.) were as 
follows ; — 

.TITDGMENTS. 

WjiiTlC, .1. — I think that tlio -ludge. Mr. Dickens, \vas right in his 
view, both of the law and of the facts in this case. 

Under .\ct XXVIl of 1800. the Court is to determine the right to the 
certificate, subject to an appeal to tJiis Court. 

It appears to rno, having regard both to the language and also to the 
authorities upon the con'stniotion of the .\ct, tliat, wlien there are two 
claimants for the corbificato, and they dispute between thenosolves 
as bo tlie right bo the certificate, tlio .fudge ought to determine between 
those two claimants which of tliem lias the preferential right to the 
certificate. So also, if one of them only claims the certificate, and the 
other merely opposes tlie grant, there is no difloronco made in the duty 
of tlie .Judge liy the fact, that the opponent alleges himself to be the 
adopted son of the deceased, and tlie claimant is the man wlio would be 
the heir of tho deceased if tbo adoption had not been made. In tbo P^’®' 
sent case the certificate was applied for by tho man who was the heir of 
tho tJocoasod failing the aclontiou, and its issue was opposed by the father 
and guardian of the adopted son, who is a minor. The Judge has held 
that so strong a prima facie case in favour of tlie adoption was made out 
that ho considered that he was entitled to refuse tbe application of the 
claimant. We see no reason bo diller from the Judge. 

Wo have been referred to tho case of Kali Coomar Chatterjee v. Tara 
Vrosunno Mookerjee (1) in which tho following law is laid [303] d own 
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198 



Ill] 


In re sheetanath mookerjee 


6 Cal. 306 


An adopted son not being, so to say, a natural heir, and the fact being 1880 
disputed, we think the Judge was warranted in refusing to enter into that Aug. 25, 

investigation, and the certificate was properly given to the nephew of the 

deceased, who was the next heir according to the Hindu law, in the Appbl- 
absenoe of any nearer kinsmen and heirs.” LATE 

That case has been cited as an authority to show why the decision CiviL 

appealed against before us should be reversed, but it appears to me no 

authority for that purpose. In the case cited, the lower Court had refused 6 C. 303 = 
to go into the question of adoption, and the High Court considered that^ C.L.R. 475. 
the Judge was warranted in so refusing. 

It is one thing to say that a Judge is warranted in refusing to go into 
a particular question, and another thing to say. when ho has gone into 
that question, that his order must be set aside. When a case comes 
before us. in wliich the facts are identical with those which are accepted 
in Kali Coovuir ChatUrjee v. Tara Prosunno Mookerjee (l), it will be 
necessary to consider whether the law there laid down is in accordance 
with the current of authorities on the subject. It is sufficient now to say 
that that decision does not stand in the way of our declining to interfere 
with 'Mr. Dickens's order. 

The appeal is dismissed with costs. 

Field. J. — The fir.st ground taken in this appeal is that the District 
Judge was wrong in entering into and deciding the question of tlie 
validity and factum of the alleged adoption. 

I am of opinion that this objection to tlie decision of the lower Court 
cannot prevail. 

Tlie third section of .^ct XXVII of 18G0 provides.” that tlio appli- 
cant, in liis petition, shall sot forth his title,” and that the Court ” shall 
determine the right to the certificate and grat)C the same accordingly.” 

I think this language clearly sliows that it is the duty of the Court to 
enter into the que>tion of titlH, when there are contending parties, and 
the title of tlie person who bases a preferential right thereupon is not 
admitted between tnoin. Until tliis question has beeu decided, I do 
not see how [306] the Couit can determine the right to the certificate, 
and grant the same accordingly. 

It has been hold in the Maflras Presitlency that the language of the 
section is not limited to hoirs-at-law. and that a norson, claiming under a 
will (to which tlie Siiecossioo .\cb is not applicable), may obtain a certifi- 
cate under the .Act upon iiroof of tlie title based upon the will. In the 
case of Muammiil Anumiec Kot-r v. Tinchoo Siuu (2) Mr. Justice Pbear 
observed as follows: — ” No doubt the Judge is quite right in thinking that 
the proceedings initiated for the purpose of obtaining a certificate 
under this Act, aro not civil nrocoodings in this tiualifiod sense, — namely, 
that no title is judiciallv determined between the parties as the result of 
the enquiry : still tin* Court is hoiiml. under the .Act, to give tlie certificate 
to the person who makes out a ti'le; and it is for that purpose 
necessary, when parties aro not agreed upon the facts, that the .fudge 
should try tho issues in the ordinary way l)y the aid of the evidence 
put forward by the parties. In lit re 0o<lo!/churH Miller (.^) the ques- 
tion of title was consiilored in order to tho grant of a certificate under the 
Act. In another case. Kounj Tiehiry Chowdhryv. Gocool GhicnderChowdry (4). 
the case of MmsamiU Animden Koer v. Bachoo Siiuj (2) was quoted 
as an authority for tho proposition, that tlie Judge is bound to enquire 

(1)5 C.L.R. 517. (2) 20 W.R. 17G. (.^) 4 C. 111. (4) 8 C. GIG- 
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which title has been made out for the purposes of the legal requirements of 
the Act, — a proposition in no way controverted or dissented from, although 
in that particular case the application for a certificate was x'ejected upon 
other grounds, one of which was that this application was made, not really 
for the purpose of obtaining a certificate to collect debts, but with the 
object of obtaining a decision on a question of title which could be defini- 
tively determined only in a regular civil suit. 

In the case now before us tlie question of title was raised with 
immediate reference to the grant of the certificate, and, as the District 
Judge has decided this question carefully, guarding his judgment with the 
observation, that it shall have effect for the purposes of the Act XXVII 
only, I am of opinion that his deci-[30?]sion ought not to be disturbed 
upon the first ground taken in the petition of appeal. 

On the question of fact, I think that a strong prima facie case was 
made out before the District Judge, and that the order made by him in 
the case is supported on the evidence. 

I concur in dismissing the appeal. 

Appeal dismissed. 


6 C. 307 = 7 C.L.R. 41J. 

APPELLATE CRIMINAL. 

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Maclea7i. 

The Empress v. Sunker Gope.^' 

[I7t!i September. 1880.] 

Procedure Code (-lei X of 1872), s. G6 — Dishonestly retaining i« British Ter- 
ritorij properly stolen btyond British Territory. 

A Nupalc^e i-ubjcct, having 8ln)uu cattle in Nup.a], brought thorn into British 
territory, where he w.is arrested and sunteiicod to one year's rigorous imprison- 
ment. Ilt ld. chat be could not be trie<) (or cue ibcft itself, but (bat bo might be 
cuiivictod of dishonestly retaining tbo stolen property. 

Beg. V. Lakhya Govind ll) followed. 

[Not P.. 5 B. 338 (315).] 

Reference to the High Court under s. 296 of the Criminal Proce- 
dure Code. 

A Nepalese subject had stolen two head of cattle from the homesteads 
of tvvo separate individuals in Nopal, and had brought the cattle with him 
into Eritisli territory, where ho was arrested and sentenced by the OUiciat- 
ing Joint Magistrate of Mohubarri to one year’s rigorous imprisonment 
under s. Ill of the Penal Code. 

The Olliciating Magistrate of Durbhangah was of opinion that the 
case was not cognizable in British territory, and referred the matter to 
the High Court. 

No one appeared on tl>o reference. 

[308] The opinion of tho High Court (Garth, C.J., and MacleaN, J.) 
was as follows : — 


* Criminal Reference No. 132-1 of 1880. from P. H. B.arrow, Esq., Officiating 
Magistra'.o of Durbhangab, dated tho Sift August 1880. 

(1) 1 B. 50. 
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OPINION. 

Garth, C. J. — We are of opiotoQ that the conviction of Sucker 
Gope, for an offence under s. 411 of the Penal Code, is legal, and that 
we should not interfere. Sunker Gope confessed to having stolen cattle 
in the kingdom of Nepal, and he was found in possession of them in 
British territory. Section 6G of the Criminal Procedure Code, illustratioo(Z>), 
lays down, that a charge of receiving or retaining stolen goods may 
be inquired into and tried, either in the district in which the goods were 
stolen or in any district in which any of them were at any time dis- 
honestly received or retained.'' Now the theft having occurred beyond 
British territory, the prisoner could not be tried for that offaoca in our 
Courts, see licff, v. Adivigadu (1). bub the present case seems to be very 
similar to one reported in tlie Indian Law Reports, 1 Bom. 50, Heg. v. 
Lakhija Govind ; and bhoreforo we think that the conviction may be 
sustained. 

It is unnecessary for us to say anything on the question of extradi- 
tion : that matter will be dealt with by the local authorities under the 
orders of Government. 

Co)iviction upheld. 


6 C. 308. 

APPELLATE CRIMINAL. 

Bejore Sir liichard Garth, Kt., Chief Justice, and Mr. Justice Maclean. 


In the matter of Mutty Lale Ghose and others.* 

[7th October, 1880.] 

Criminal Procedure Code {Act X o/ 1872), is. 471. 467, 103— /ashtuhoa of Criminal 
Prosecution, pending Appeal in Civil Court. 

If. in the course of <i procoodinc. citluT civil or criminal, Judijo nr Magis- 
trate finds clear ground for bolievinf' tb.it oithoc the parlies to the proceeding or 
their witnesses have committed perjury or any other ofienco against public 
justice, he is justified in directing criminal proceedings against such person 
undors. 171 of the Criminal Procedure Code without any further enquiry than 
that which he has already held in his own Court, 

[309] As a matter of discretion and propriety, it is right for a Court, before 
committing a porpon on a charge of perjury upon bis own uncontradicted .state- 
ment, to await the bearing of the appeal, where au appeal is pending, in the 
case in which he is charged with such perjury. 

[R., Rat. Un. Cr. Kul. 895 (S9G) ; 20 C. 474 ; 19 C. 315 ; 0 C.W.N. 295 ; 40 C. 477 
(492).] 

In this case tlie District .Judge of Hooglily ordered a prosecution to 
be instituted against Mutty Lall Ghose. Ram Kumar Mundle, Becbaram 
Roy. and Ileroo Lai Ghose for forgery and perjury in a civil suit, under 
ss. 467, 471, 193 of the Criminal Procedure Coiio. 

An application was made to the High Court on behalf of the accused, 
that the criminal proceedings might ho stopped until the appeal in the 
civil suit was hoard. 

l^aboo Juggut Chundcr Bancrjee. for the petitioner, contended that 
the order of the District Judge should he set aside, or at least stayed, and 

* Criminal Motion. No. 19 of 1880, against the order of J. P. Graal, Esq., District 
Judge of Hooghly, dated tho 5th August 1880, 

(1) 1 M. 171. 
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that tbe Judge should have issued a rule calling on the petitioners to 
show cause why they should nob be prosecuted under s. 471, before the 
proceedings were actually instituted. — The Queen v. Baijoo Lall (l). 

JUDGMENT. 

The judgment of the Court (GaRTH, C. J., and Maclean, J.) was 
delivered by 

Garth. C. J. — We think that there is no ground either for setting 
aside or for staying tbe criminal proceedings. 

We consider that the Full Bench decision of this Court in hi the 
matter of the Petition of Ram Prasad Razra (2) is a direct authority for 
the position, that where criminal proceedings have been instituted by a 
District Judge against tbe parties or their witnesses in course of a civil 
suit, tbe nigh Court has no power bo stay those proceedings until the 
decision of the Judge in the civil suit has been heard upon appeal. 

As regards tbe other point, wo think that the ruling of the Court in 
the case of The Queen Baijoo Lall (1) has been somewhat misunderstood. 
It seems to be supposed from that ruling that a Court, either civil or criminal, 
which has hoard a case tried, lias no right to institute proceedings under 
s. 471 [310] of the Criminal Procedure Code against any of ths parties 
concerned in the suit, without first liolding an enquiry, and calling upon 
those parties to show cause why such proceedings should not he taken. 

Wo think that this is clearly a mistake. If. in the course of a proceed- 
ing, either civil or criminal, a Judge or Magistrate finds clear ground for 
believing that oithor tbo parties to the proceeding or their witnesses have 
committed perjury, or any other offence against public justice, ho is justified 
in directing criminal proceedings against such persons under s. 471, with- 
out any further enquiry than that which he has already lield in his own 
Court. 

Mr. Justice Macpherson in that very case says distinctly, “ If, in the 
course of the civil trial, the Judgo has before him clear and unmistakable 
proof of a criminal offence, and if, after the trial is over, be, on consider- 
ation, thinks it necessary to procood at once, of course, it may be right to 
do so.” 

Tlioro is, therefore, no ground, as far as we can see, for setting aside 
tbe procoodings in tliis case, upon the ground that tbo Judge sliould, 
before instituting them, have hold any other ouejuiry than that which be 
had already held in tiio probate case. 

At tho same time wo tliink that the Judge might well take warning 
from tho vorv uxcolleut advice wliich is given to Subordinate Courts by 
Mr. .lustico Maenhorson in the judgment whicli we have been quoting. 
Wo do not pretend of course to give any opinion as to tho merits of this 
Ciiso, bub it would certainly seem rather rash to institute criminal pro- 
ceedings in a case where tho evidence is all one way, and where an 
appeal is now ponding tn this Court. Wo think that, as a matter of discre- 
tion and propriety, the .ludgo might have waited until the appeal had been 
board before lie ventured to commit tbo accused for perjury upon their 
own uncontradictod statements. 

Application dismissed. 


<1) 1 C. 450. 


(2) 13.L.R. Sup. Vol. 426 = 5 W.R. Mis. 24. 
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[3!1] APPEAL FROM ORIGINAL CIVIL. 

[On appeal from 5 C. G/9.) 

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice 

Pontifcx. 


Gobind L.\ll Seal and others [Plaintiffs) v. Debendronath 

Mullick and others [Defendants). 

[11th Aujiust, 1880.] 

Ijimxtation Act fXV of \Q11), sch. ii, arts, atid 144 —Possession — Permissiuc occu- 

palion — Discontinuance. 

A suit for the recovery of immoveable property against a person who had 
originally been in mere permissive occupation or possession accorded on the 
ground of charity or relationship, is governed by Act XV of 1877, sch. ii, 
cl. 144, and not by cl. 142 of the same schedule. 

In such a|case the owner of the property, who has accorded the permissive occu> 
pation, cannot be said to have " discontinued ” the possession. 

tP., 1 C.W.N. 277 (279) : R., 23 B. 283 (28G» : U.B.R. (1897-1901), Vol. II. 4G1 (463) • 
G1 P.L.R. 1910 = 29 I\R. 1910=17 P.W-R. 1910 = 5 Ind. Cas. 888.] 

This was an appeal from a decision of Mr. .Justice Wilson, dismissing 
the plaintiiVs' suit with costs. Tiie facts of tho case are set out in the 
judgment of tho Court helow’, whicli will be found reported in tho Indian 
Law Reports, o Calc., (579. 

Tho Advocate-General (Mr. G. C. Paid), tho Standing Counsel (Mr. J. 
D. Bell), and Mr. Phillips, for the appellants. 

Mr. Kennedn and Mr. Henderson, for tho respondents. 

Tho Standing Counsel. — Tho learned Judge was wrong in holding that 
there was a discontinuance of possession in this case. Tho evidence is 
conclusive that tho occupation was only permissive, inasmuch as the 
Seals repaired tho house, paid tho rates and taxes, and registered them- 
selves as pri>priQtors under the Registration Act of 1870. Tliese acts are 
tho strongest evidence of permissive occupation. Tho possession of the 
defendants was, admittedly, permissive at tho commencement. It lies on 
them to show that its character has changed : li<nndhun Satra v. Nohin 
Chundcr Choudhrij (1). A tenancy-at-will must he determined by notice 
to quit — Phillips v. Nuivl Ciomar lianerjee ['2). Ram Naratn Manjliee v. 
Mussamiil F<itcma Sogrn (.3) : or hv some act on the tenant's part showing 
a desire; to hold adversely; [312] Khnnickdiiaree Singh v. licwal hall 
Singh (1). Hero there is no oviilonco of that kind except the hare 
omission to pay rent, and tliat cannot constitute adverse possession ; 
Troylnkho Tarince Dassia v. Mohnna Chnnde.r Muttuck (.j), and K. 
V. Collett (n). Tho case of Radhahai v. Shame. (7) is clearly in point here, 
and shows tho suit is not barreil. Leigh v. Jack (8) is a very similar case. 

Kenncdg, for tlio ro-spondents. — It is not necessary to show adverse 
possession hero, hut merely a discontinuance within tho meaning of cl. 142 
of the second .schedule. As to what is a discontinuance, see Sugden's 
Vendors and Purchasers, p. 3ol. The Seals gave up this house to 
Shumhhoonath Mullick. and, during the whole period of limitation, ceased 
to have any control over it. Tiiey are, theroforo, barred by limitation : 

TlTTa W.R. 250. (2) 8 W R. 385. (3) 23 W.R. 399. 

(4) 12 W R 1C7. (5) 'I W.R. 100. (C)Russ. and Ry. C. C. 498. 

(7) 4 B.H.C.R. A.C. 155. 

(8) L.R. 5 Exch. D. 264, see p 272 — 49 L.J. C.P. 22G. 

203 


1880 

Aug. Ill 

Appeal 

FROM 

Original 

Civil. 

6 C. 311 = 

7 C.L.R. 181. 



6 Cal. 313 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1880 
AUG. 11. 


Appeal 

PROM 

Original 

Civil. 


6 C. 311 = 

7 C.L.R. 181 


Jackv. Walsh (l) and BlUs v. Crawford (2). Even if the possession of 
bhucnbhoonath wore originally biiac of a tenanc-at-wil1, that determined 
at his death, and no new tenancy has been created. 

Mr. Henderson (on the same side) cited Sviith v. Lloi/d (3) and Doe d. 
Bennett v. Turner (4). 

The following judgments wore delivered : — 

.JUDGJtENTS. 

PoNTIPEX, .1. — There are two questions to bo considered in this 
ease : — l.s/, was tho bouse in dispute an absolute gift fi'om Mutty Lall 
Seal (who died in 1804) to Shumbhoonatli Mullick ? and 2nd, if it was not 
an absolute gift, conveying tho property, are the plaintiffs barred by 
limitation from recovering the bouse? 

With resutict to tho first question there is no ilirect or contem- 
poraneous evidence that can bo relied on ; and it roust, consequently, be 
determined by the conduct of tho parties and the probabilities of the case. 

[313] The title-deeds ot the house remained in the possession of tbe 
Seals : the luoperty continued to stand in their names : when Beng. Act 
VIII of 197G was jiassed. tho Seals were registered as proprietors: the 
Seals have all along paid the rates, taxes, and assessments payable in 
respect of the house; the Seals have all along done the repairs when 
requested by tho Mullicks ; and when some five or six years ago, the 
defomlants desired a poojab-dalan to be built, on account of their turn of 
worship of a certain idol having arrived, tbe Seals furnished the materials 
or the greater part of tho materials, though they declined, for the reasons 
state*! by the witnesses, to build the poojab-dalan : and lastly, when in 
conseiiuonco of this uoojab-dalan having been erected a higher assessment 
was placed upon the ni’ctnisos. tho Seals paid, and continued to pay, such 
higher assessment. Moreover, the Seals, (or many years, made a charit- 
al)!o allowance to the Mullicks towards Llioir maintenance. That allow- 
ance CQisod some years ago, but tho payment of the rates, ite., and tbe 
exeouraon of tlio repairs by tho Seals have continued. 

Tho defendants explain tliose circumstancos as being merely the con- 
tinued bountv and ebaritv of tho Seal family ; but to my mind those circum- 
stancos only convey the impression of continuod acts of dominion by tbe 
Seals with respect to tho property ; and rolloeting back on the original 
transaccion. with respect to which we have no roliable direct evidence, they 
persuade tn<5 that there was novor any gift of tho house, hut only a charit- 
able ptjrmissiot) to occupy it. Tho oonstant reijuests by the Mullicks that 
tlio Seals should execute repairs, and tlieir application to the Seals to build 
a poojab-dalan, appear to mo to bo recognitions on tlie part of the Mul- 
licks that they were occupying only by permission of tho Seals. 

Tile second rjucstion then arises: — Are the Seals now barred by 
limitation ? 

Tb is argued that art. 142 of the second sclieJule co tho Limitation Act 
governs tliis case, and is conclusive in the defendants’ favour. That article 
prov'ides that tlio period of limitation for a suit for possession of immove- 
able property, when tlio plaintifV has “ discontinued ” tho possession, sliall 
he twelve vears from tho date of ” discontinuance.” 

[314] If tliab article is to he construed so that ” discontinuance 
inclu<los a nennissivo occupation on account of proved charity or relation- 
ship, very dangerous consctjuoncos would result in this country. For 


(1) 1 Ir. C.L.R. 254. 
(31 U Exch. 502. 


(2) Id., 402. 

(-1 7 JI. & W. 220 : 9 M. & W. (>43. 
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nothing is more common in a Hindu family than to permit members of it, 1880 
having no legal claim upon it, such as married daughters and their AUG. 11. 

husbands, to reside in part of the family property rent-free, and without 

written acknowledgment. APPEAL 

But the use of the word “discontinued ” in art. 142 of the second FROM 
schedule to the Limitation Act has evidently been copied from the third ORIGINAL 
section of 3 and 4 Will. IV, c. 27. In that Act. however, the word Civil 

discontinued cannot be taken to apply to a tenancy-at-will, or an 

occupation of a like nature, because the limitation applicabie to a tenancy- 6 C. 311 = 
at-will is expressly provided for by another section of that Act. 7 C.L.R, 181. 

Now, though an estate exactly corresponding to an English tenancy- 
at-will, with its precise incidents as to endurance and determination, may 
not exist in India, yet a permissive occupation, which has very considerable 
resemblance to a tonancy-at-will, is of extremely frequent occurrence in 
this country inconsequence of the family-habits and natures of its people. 

I think, therefore, that as section 3 of the Eoglish Act does not apply 
to a tenancy-at-will, so it was not intended that the corresponding art. 

142 of the second schodulo to the Indian .\ct should apply to a permissive 
interest in India. 

I am of opinion that a permissive possession or occupation accorded 
on the ground of proved charity (as in tho present case) or relationship, 

\vas intended and must bo held to bo governed by art. 14-1, and not by 
art. 142 of the Limitation Act : and, therefore, that limitation should 
operate in such eases from the time when possession first became adverse. 

And in this case tlio ovidoDCO shows that tho possession never became 


adverse. 

I am unable to construe “discontinuance ” in art. 142 as an active 
putting into possession, by tlie owner, of .some dependant by way of charity. 

But even if art. 142 wore apiilicable to cases of this nature. I am of 
opinion that it would not apply to the present case. [315] As Lord .Justice 
Rramwoll said in Lei(ih v. Jttek (l) : — “ After all, it is a (juostion of fact, 
and the smallest act would be snllieient to sliow that there was no dis- 
continuance. ” In tho present case the ropoatod acts of entry by the Seals 
for the purpose of executing repairs indicate a continuance of dominion 
and ownorsliip ; and the continued applications and reejuests by the 
Mullicks to the Seals seem to me, as Chief Justice Cockhurn says in the 


case quoted, acts of persons who did not intend to bo trespassers or to 
infringe upon anoblier s rights. Tpon the evidouco, as it stands, therefore, 
I think, tho plaintifls are entitled to recover, and that the judgment of 
tho lower Court should bo overruled. 


Garth, C.J. -1 quite concur in this julgtoent 
to add that f think tho words “dispossession " and 


. and I only desire 
discontinuance ” 


(which aro horrowofl from tlie Lnglisii Limitation .\ct of William the 
IVlh) apply only to cases wliore tho owner of land has, eitlier by his 
own act, or that of anotlier, boon di-prived altogether of bis dominion 
over tho land its(df, or the reccint of its profits. 

But wliuro tlio owner, ifi tlio exorcise of his own proprietary right, 
permits some other person to occupy his land, or to rocoivo hia rents, 
then, whotlior tlio ivlation of landlord an.l totMiit exists between tlio 
parties or not, I consider tliat tlio possession of the owner is not discon- 
tinued, because, under such circumslaiicQS. tho possession of tlio occupier 


is the possession of the owner. 


(1) L.R. 5 Exch. D. al p. 27'2- 
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The case then comes under art. 139 of the Limitation Act, if the 
relation between the parties is that of landlord and tenant ; or under art, 
144, if there is no such relation ; and in either case the plaintiffs in this 
suit are not barred. 

It was contended by Mr. Kennedy for the respondents that assuming 
the possession of Sumbboonatb Mullick in the first instance to have been 
permissive, and that a tenaney-at-will was created in his favour, the will 
was determined on the death of Heeralall Seal, or at any rate on the 
death of Sumbhoonath Mullick ; and that, upon such determination of the 
will, the possession of the Mullick family became adverse. 

[3163 But whether it was adverse or not, is a question to be deter* 
mined by the evidence, see li\jrc v. Walsh (1) ; and probably it might have 
been considered adverse, according to the rule of English law, if nobbing had 
afterwards happened to .show that the Seals still retained their dominion 
over the property, and that the occupation of it by the Mullicks continued 
only permissive. 

But the self-same state of circumstances which satisfies me that the 
occupation by Sumbboonatb Mullick was permissive in the first instance, 
has continuod without intermission since the death of Heeralall Seal. 
Toe rates and taxes of the house have continued to be paid by the Seals; 
tlie Seals have all along been the registered owners ; they have done the 
repairs, when necessary ; and that very remarkable piece of evidence, that 
trio Mullicks requested blio Seals to build them a dalan, and actually 
provided the materials for the building of it, occurred within the last 
five year.s. 

We are not bamporod bore bv the nrovision, which has raised so 
many nice points in ICngland, under s. d of the Statute of William the 
IVtb, with regard to tcnancios-at-will ceasing at tlio end of the first year's 
occupancy. So long as the tenancy of the occupier does not become 
adverse to that of the owner, limitation do6.s not begin to run ; and an 
owner of land in this country seems iu as favouralilo a position under the 
)iresent Act as lie was uiuler the former .Act of 1809 : see Phillips v. Ntind 
Coonuir iJnnerjec (2) aiul Khiirnchdharcc Slnijh v. Jieiciit Lull Singh (3). 
I tliink. therefore, that tlie defendant’s possession being permissive only, 
the plaintilTs are not barred liy limitation, and our judgment is, that they 
are onbitloii to a dacroo for the property in iiuosbion,! with costs on scale 2 
in both Courts. 


Appeal oUoiued. 


.Attorneys for the appellants: Alossrs. CarrM/Zicrs and Jennings. 
.Attorneys for the respondents: Messrs. Beebu and Ratter. 



(1) 10 Ir. C.L.R., 31G. 


(•2) 8 W.R. 385. 
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6 C. 317 = 7 C.L.R. 293. 

[317] APPELLATE CIVIL. 

Before Sir Richard Garth, Kt., Chief Justice, and 

Mr. Justice Mitter. 


Radha Pershad ilissER {Defendant) v. Monohur Das 
{Plaintijf).* [5tli September, 1880.] 

Mortgage bund— Covenant not to lease—Lease of proverly mortgaged—Suit to set aside 

lease. 

A mortgaged certain property to B. apreoiDg, amongst other things, not to 
grant in zurpeshgi or mortgage tho property to any ono so as to cause any 
aifliculty in the realization of the money advanced under the mortgago-bond. 
A subsequently leased in /.urpeshgi part of the property to C. D obtained a 
sale-decree against on his mortgage, and at the salo himself became tho pur- 
chaser of tho property. He then brought a suit against C to set aside the 
zurpeshgi lease, and to obtain kbas possession. Field, that the covenant 
in tho mortgage-bond merely created a personal liability between A and ZJ. and 
that tho sale under R's mortgage-decree did not put an end to the zurpeshgi 
lease rr affeot tho interests ol the zurposhgidar ; that B’s suit against C was 
wrong in form : and that bis proper course was to .sue to have his right declared 
to sell the properly in satisfaction of his mortgage-debt, so as to give tho 
zurpesbgidar an opportunity of redeeming. 

[R., 29 A. 679 (G‘41) = 4 A.L.J. 70-3 = (1907) A. W.N. 227 : 5 M. 164 (ISO) • 17 mT? 
120): 21 G. IIG (1201: 7 C W.N. 11 (19); 5 C L.J. 627; 21 213 = 9 

M.L.T. 431 = (19ll) 1 M. W.N. 165 11771 = 9 Ind. Cas. 513(522)- 15 O C 239 
(213) ; 17 Ind. Cas. 1 = 17 C.L.J. 381 (387) ; D., 16 Ind. Cas. 476 = 15 O.C. 239.1 

This was a suit brought by ono Monohur Das against Radha Pershad 
Misser, to set aside a i:urpeshgi lease of a certain villago, which had been 
mortgaged to the plaititill hy one Syed Zahiirul Haq. and to recover khas 
possession of tho property under mortgage. 

Zahurul flaci. on tlio 23id Docomher 18(17, borrowed a sum of 
Rs. 3,o00, at 2 per cent., from tho plaintilf, giving as security, amongst 
other properties, the villago above referred to ; one of tho terms of tho 
mortgage being that he, the mortgage, “ would not sell absolutely or con- 
ditionally, grant in /.urpeshgi lease, or make gift of, or mortgage, the said 
properties to any ono. or e.xecuto any deed in any way bv which any 
difficulty rnigiit arise in tho realization of the money covered by tho deed.” 

[318] In July 1871 Zahurul Ilaq granted a /.urpeshgi lease to the 
defendant of part of the properties includo-l in tho inortg-ago to tlie plain- 
tiff. 

On the 27th February 1873 tlio plaintiff brought a suit on his mort- 
gage bond, anrl ol)tainod a decree for tho sale of tlie mortgaged property, 
and at the auction salo himself hecaino tlie purchasor. The defendant, 
however, refused to give up possossion to tho plaintiff, contending that his 
zurpeshgi lease could not bo sot asido, nor ho liimself ousted from pos- 
session, inasmuch as he was not made a party to tho mortgage-suit. 

The Subordinate Judge held that Zaliurul llaq had no right to grant 
the zurpeshgi lease to tho defendant in direct contradiction to tho terms 
of tho mortgage-bond, and that it wis unnocessary that tho defendant 
should have been made a party to tho mortgage-suit, ioiismuch as 
he had only a limited interest in tho property, and did not stand in the 

• Appeal from Original Decree, No. 173 of 1879, against tho decree of Baboo 
Koylash ObuDcler -Mookorjee, Roy Bahadur, UlHciatiiig SccooJ Subordinate Judge of 
Tirbut, dated tho 3rd April 1879, 


1880 
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Civil. 

6G. 817 = 
C.L.R. 293. 
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place of his lessor. He therefore ordered the plaiDtiS* to be put into pos- 
session of the property claimed, and set aside the defendant’s ticca lease. 

The defendant appealed to the High Court. 

Baboo Aubinz^h Chundnr Banerjee and Baboo Hem Chunder Banerjeer 
for the appellant. 

Baboo Chundcr iladhub Ghose and Mr. Sandel, for the respondent. 

JUDGMENT. 

The judgmont of the Court (Garth. C. .1., and Mittkr, J.) was deli- 
vered bv 

Garth. C. J. — We tlnnk that, having regard to the rule laid down 
by the Full Bench in Emam Momtozoodder.n Mahomed v. Rajcoomar Das (1), 
and bo subscouent decisions of this Court, amongst which we may spe- 
cially notice the cases of Bijjnaih Singh v. Gobcrdhtcn Lall Mohasohree (2) 
and Oheit Harain Singh v. Gunqa Pershad (3), we cannot do otherwise 
than allow the appeal and dismiss the plaintiff’s suit. 

It is clear that the covenant entered into by the mortsagor in the 
mortgage-bond of 18G7 did not render invalid the zur-[3193pesbgi lease 
which was subsermently granted. Wo have held in other cases that such 
a covenant only creates a personalliabiliby as between the mortgagor and 
the mortgagee. 

Then it is also clear that the subsequent sale under the decree of 1873 
did not put an end to tho zurpesbgi lease, or aflcct the inrorests of the 
zurpeshgidar. 

Tho plaintiff has. thoroforo, no right to sue for khas possession of the 
property as against the zurposhgidar. Ilis only course would be to bring 
a suit against tho zurneshgidar bo have his right declared to sell the 
property to satisfy his mortgage-debt, so as to give the zurposhgidar an 
opportunity of redeeming. 

This suit is ono of a totally different character. The plait)biff had all 
along contended that ho is entitled to klias possession, and that the 
zurpesbgi lease is void : and wo should he entirely changing the nature of 
his claim if wo wore to allow him to frame ao<l try it on the other basis. 

The judgment of the lower Court must, thoroforo. be i-eversed : and 
tho plaintiff’s suit di.'smissod with costs in both Courts. 

Appeal allowed. 


(1) M B.L.U. 108 = 123 W-R. 187. (i) 24 W.R. 210. (31 25 W.R. 21G. 
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6C. 319 (P B.) = 7C.L R. 227. 

FULL BENCH. 

Before Sir Richard Garth. Kt.. Chief Justice, Mr. Justice Pontifex 
Mr. Justice Morris, Mr. Justice Mitter, and Mr. Justice Prinsep. 


Niamut Khan and others (Plaintiffs^ o. Phadu Buldia (Defendant).* 

(I4bh September, 1880.] 7 

Res it^icnla—Suil /or Enhancement oi Rent— Findinq in Judgment not embodied in 
Decree -Civil Procedure Code (Aci X of 1S77). s. 13. 

N brought a suit agaiost P for enhaneemcot of rent. P's defence was first 
that no nonce of enhancement bad been given ; secondly, that the rent was not 
enhanccible. as ho and his pre-iecessor in title had held it at a fixed rent from 
the date of the Permanent Settlement. The suit wa<» dismi-ssedon the ground 
that no notice had been given : but the Munsif [320] staled in his judgment 
that he considered the rent onbaneeable. because bo did not believe in the 
genuineness of the documentary evidence produced by P. The decree merely 
ordered that the suit should bo dismissed, the portion of the judgment as to 
the Mihanceability of the rent not being embodied iu the decree. P, therefore 
had no right of appeal agiinst that portion of the judgment. In a’eubsequent 
suit by N. against P. for enhancement of rent of the same tenure, held. that, on 
the rule laid down by the Privy Council in Soorjeemonee Dnyee v. Si/ddanlind 
Alohapaitnr (1) and Krishna liehnri Roy v. liunwari Lall Roy VI) P was precluded, 
by the decision in the former suit. Irom denying that the rent of the tenure was 
eobancoablo, although the decision on that point was not embodied in tbe 
decree. 

The material findings in each case should bo embidied in the decree, and if 
they are not. it is iucumbsnt on tbe parties, to avoid their being bound bv 
decision against which thev luve no right of appeal, to .ipply to amend the 
decree in accordance with ibc judgment. 

[Not F.. 19 C. 047 (OSOi : 31 P.R. 1898 : 9 C D.J. 493 (490) ; R.. 18 B. 697 (C0i> ■ 17 A 
174 = 15 A.W N. 47 (551 ; 21 C 900 (905) ; 9 C.W N. 00 .07) : 22 M. 301 (370) • 

56 P.R. 1901 =84 P.L.R. 1904 ; 4 [nd. Css. 176.) 

This case was roforred to a Full Bench by Garth. C.J., and Mitter, 

J., on the 1st Soptombof 1880, with the follovving remarks: — 

" Tills was a suit by a lamiiord to oulianoo the rent of a tenure after 
notice. The dofonclant’s case was that ho ami liis predecessors in title 
had hel<) tiio tonuro at a fixed rent from the time of the Permanent Settle- 
ment. and conscquoiitly tliat the rent was not onliancoable. The plainbilT 
contended tliat the defondant was estocniod from setting up this defence, 
because in a former suit. No. 1193 of l87o, botwoon the same parties, it 
had been diicided biiat tlio rent of the tenure was enhariceablo. 

" Now the facts of that previous case were these : — It was a suit 
like the proseob to enhance tho rout of a tonuro after notice. The defence 
8ot up to it was, Jirsthj. that no notice had been given; and secondli/. 
that tho rent could not i>o enhance i for tho reasons alleged in the present 
suit. The Munsif in tliat caso dismissed the suit upon the ground that 
no notice had been given ; hut he sbatoil in his judgment that he con- 
sidered tho rent enhanoeablo, because ho did not believe the potta and 


• Refer'-nce to a I'ull Bench in Appeal •inder .s. 15 of rlic Letters I^itent, from the 
decree of Mr, .Ja-.tico Tnltonbmi. daied 30tli January 1880. made in appeal from 
appellate decree No- 1082 »f 1879 , frr.m the devree of A. T. Maclean. Ksq., Judge of 
ZilU 24-Parsan »s. dated 3!st March t87‘l. reversing the decree of Babu Okboy CoiTmiir 
Cbaltorjuo, Second Munsif <'f f>i.iiuni.d Ilitbuur, d.ilcJ i-J.d Sjplember 5S7S. 

(II 12 B.L.R. :304 = 20 W.R. 377. 

(2) 1 C. 144 = 25 W.R. l = L.R. 2 l.A 283. 
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dakliilas produced by the defendant. The decree made in that suit, how- 
ever, made no mention of this last point, but merely ordered that the suit 
should be dismissed with costs. 

[321] '* In the present suit the Munsif considered that the former 
judgment operated as a res judicata, precluding the defendant from deny- 
ing that the rent was enbanceable. Tbe Appellate Court, however, held 
otherwise, and remanded the case to the Munsif to try that question. On 
a second appeal to this Court the only point raised was. whether the 
judgment in the former suit operated as a res judicata, and the learned 
Judge held that it did not. 

" An appeal was then preferred to this Court under s. 15 of tbe 
Letters Patent, and we think that the question raised is one of so much 
difficulty and importance that it ought to be referred to a Full Bench. 

” The learned Judge of this Court decided in favor of the defendant, 
upon the ground that, although in tbe previous suit the Munsif found that 
the rent was enbanceable. that finding formed no part of tbe decree : and 
as tbe event of the suit was in favour of the defendant upon the ground 
that no notice had been given, the latter had no opportunity of appealing. 

“ On tho other hand it is contended by the appellant that, whether 
the finding of the Munsif was appealable or not, its effect was the same as 
a res judicata ; and that although no declaration of the plaintiff’s right 
to enhance was, in fact, made in tbe former suit, still, as tbe plaintiff 
would have boon entitled to such a declaration if he had asked for it, the 
mere finding of the issue in his favor was equivalent to a declaration. 

’’ In the case of Sheik Enaetoolla v. Sheik Avicer Buksh (1), decided 
by Markby and Mitter, JJ., the circumstances were very similar to those 
of the present case; and tho learned Judges there hold that the finding in 
tho former case was conclusive, although tlie suit was dismissed generally, 
and no declaration in favor of the plaintiffs’ right was made. This decision 
api)ears to have been ha^ed. in groat measure, upon a judgment of the Privy 
Council in tho case of Soorjcemouce Jhu/ce v. Suddanuud Mohapatter (2); 
and see also Krishna Behari Roij v. Bunwar Lai Boy (3) and Kriparam v. 
Bhaywan Dass (4). 

[322] “ Under tlio provisions of the Civil Procedure Code, 1877, an 
appeal lies only from the decree of the lower Court (5/ and tho question 
seems to bo whothor any fimling of the lower Court can be made the 
subject of appeal, which neither expressly nor by implication i« embodied 
in the decree, and, if tlio finding of that Court is not embodied in tbe 
decree, whetlior it can bo considered as a res judicata in any future suit. 

“ TI)o riuestion, therefore, wiiich wo desire to refer for the opinion of 
tho Full Bench is, wliethor tho decision of tho learned .Judge of this Court 
shoultl bo contirined ? ’ 

Baboo Mdliiny Mohun Boy for the appellants. 

Baboo Kali Mohun Dass for the respondent. 

Tho following judgments wore delivered by tho Full Bench : — 

JUDGMKNTS. 

Garth, C. J. (Pontitex and Mitter, JJ., concurring). — We think 
wo are bound to follow, in its integrity, the rule which has been laid down 
by tlioir Lordsliips of tho Privy Council in tho cases referred to, 

(1) 2.'} W R. 225. (2) 12 B.L.R. 304 = 20 W.R. 377. 

(3) 1 C. 144 =25 W.R. 1 = L.R. 2 I. A. 283. (41 1 B.L.R. A. C. 68. 

(6hSec Koylnsh Cimnder Koosari v. Ram halVNag, 6C. 206. 
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adopted by the Legislature of this country in the 13th section of the new 
•Oode, pamely that when a material question has been substantively tried 
and decided m a former suit, and in a competent Court, it cannot be tried 
agaiQ ID any othsr suit bstwoso ths same partiss. 

The question which is raised in this suit, namelv.— whether the 
tenure was liable to enhancement.— was undoubtedly tried and determin- 
ed by the Munsif in the former suit ; and although no declaration was 
made of the plaintiff’s right in that respect, and although the decision was 
not embodied in the decree, so as to give the defendant a right of appeal- ’ 
ing against it. still it was a decision within the meaning of the rule laid 
down by the Privy Council, and we think that the defendant is bound by it. 

It was argued at the bar that whore, as in this case, the decision in 
the former suit became immaterial for the purposes of that suit, and the 
defendants (as the decree was framed) had no opportunity of appealing 
&gainsb it. it is hard that it should bo biodiog upoD him. 

[323] There is no doubt that the application of the rule to cases like 
the present may. occasionally, he productive of hardship ; especially until 
the effect of the rule is more generally understood. Parties are very 
naturally unwilling to appeal against adverse decisions in cases where they 
are in the main successful, and where, for the purposes of the suit, the 
appeal is unnecessary. But. nevertheless, they must appeal, unless they 
are content to he bound hy those decisions. It is most important that 
suitors should understand their position in that respect ; and it obviously 
becomes necessary, in order to give parties a proper opportunity of 
appealing, that the material findinns in each case sho}dd. in future, be 
embodied in the decree. 

Unless the finding is thus embodied in the decree, the party against 
whom the issue is decided will have no right to appeal against it. Appeals 
can only he nrpfnrrod afjamst the decrees, noi arjainsl the judgments of the 
lower Courts (see ss. 540 and 084 of the Civil Procedure Code) : and 
therefore, if a party wishe-^ to appeal against the decision of a particular 
issue, which docs not appear in the decree, lie must lirsb apply to the Court 
to amend the decree by embodying the decision in it. 

Tins will ronrlor it necessary for the lower Courts bo draw up their 
decrees with much greater particularity than has hitlierto lieon observed. 

The elTect of our decision in this case will be. that tlio judgments 
of this Court and of the District .Tudqo will be sob aside, and the judg- 
ment of the Munsif restored. The appellant will have his costs in all the 
Courts. 

Moniiis, .1.— In my opinion this case falls within the rule laid down 
by the .Judicial Committee of the Privy Council in the case of Soorjcc- 
monee Dai/ae v. Suddanund Moha/jutter (l). In tlioir judgment in that 
case, their Lordshins sav ; - 

“ If both parties invoked the opinion of the Court upon this question, 
if it was raised by the pleadings and argued, their Lordships are uuablo 
to come to the conclusion bliab merely because an issue was not framed, 
which, strictly construed, embraced the whole of it, therefore the judg- 
ment upon it was ultra [324] vires. Their Lordships are of opinion that 
the term ‘ cause of action' (s. 2, .\ct VlII of 1859) is to be construed with 
reference rather to the substance than to the form of action. Bub even 
if this interpretation were nob correct, their Lordships are of opinion that 
this clause in tlie Code of Civil Procedure would by do meaus prevent 
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1880 the operation of the fieoeral law relating to res judicata on the principle 
Sep. 14. ' nemo debet bis vezari pro eadem causa.' 

It is not unlikely, as has been suggested in the course of the argument, 

Full that the case before the Muosif having been dismissed, the defendant did 
Bench, not think it necessary to appeal against the judgment that his tenure was 

liable to enhancement, and was misled by the omission of that finding in 

6C.319 the decree itself ; but, to use the words of their Lordships of the Privy 
(F.B.)= Council, *' both parties invoked the opinion of the Court upon this question, 
7 C.L.R. 227. it was raised by the pleadings and argued. ’ The omission of this 

finding in the decree is not material, because, as noioted out by Mr. 
Justice I^Iarkby in the case of Sheik Enactoolla v. Sheik Ameer 
Buksh (U, their Lordships, when they delivered their judgment in the 
case of Soorjee7tionce Dayce (2), bad not the decree before them, and neither 
in that case, nor in another very similar case, Krishut Behari Boy v. Bun- 
wan Lai Boy (3), did they think it necessary to have the decree before them. 
As a matter of fact, in neither case was the finding relied on embodied 
in the decree. It is true that, under a. OiO of the present Code of Civil 
Procedure, which corresponds with s. 23. Act XXIII of 1361 of the old 
Code, “ unless when otherwise expressly provided in this Code, or by 
any other law for the time being in force, an appeal shall He from decrees 
or from any part of decrees only.” If, therefore, in tliis case the defend- 
ant desired to avoid the finding which was adverse to liimself, he should 
have taken proper stops to have the decree amended, and put himself iu 
a position to appeal against it. It is a well-known practice in our 
Courts to give the decree, after it is drawn up and before it is 
signed by the Court, to the pleaders of both parties for their exa- 
mination and signature. An opportunity is thus afforded them of 
[325] comparing the dccroo with the judgment, and of correcting the 
former, if necessary, whore it appears to he at variance with the latter. 
The failure, however, on their part to avail themselves of this, sod to 
amend the decree so as to open tt>o door to an anpoal, cannot render a 
finding of no eUect or less binding upon tlio parties. 

In this view, so long as the opinion of the Court lias been given on a 
(luostion which has boon raised by the pleadings and argued, that opioion 
must 1)0 considered as rc-s judicata, even thougli it may not have been 
oinbodied in tlio dccroo. I would answer the reforenci- which has been 
matlo to tins Bench accordingly. 

PlUNSEP, J. — I concur in tiio ju<igment delivered by Mr. Justice 
j\Ionis. 


(11 ib W U ‘>20 f'^l b0l = 20 W.IL 377 

(J) 1C. 144=‘25W.R. 1 = L.R. 2I.A. 283. 
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FULL BENCH. 

Before Sir RicJuird Garth, Kt., Chief Justice, ^r. Justice Pontifex, 

Mr. Justice Morris, Mr. Justice Mitter, and Mr. Justice Prinsep. 


• K.\shik.VNT BHUTi’ACHARJi {Defendant) v. Rohinikant 

BHUTTACHARJI AN’I> OTHERS {Plauitiffs).* [ 6 th Soptember, 1880.] 7 

Limilalion—Suit for Arrears of Rent—Beng. Act VllI of 18G9. 

The l4st day on which a suit for the recovery of arrears of rent can bo insti- 
tuted under s. 20, Reng. Act VIII of 1860. is the last day of the third year from 
the close of the year in which the rent became payable. 

The word **arrcar*’ in that section means “rent in arrear/* 

Woomesh Chunder Bose v, Sitrjee Kanio Roy Chowdhry ( 1 ) overruled. 

[R., 7 C.L.J. lOG.) 

This case was referred to a Full Bench by Morris and Prinsep. 
JJ., with the following remarks ; — 

“We are called unon to decide in this Special .-Vppeal, whether a suit 
for arrears of rent of 1280, or of any portion of it, brought on the 30th 
Assar 1284 (corresponding with July 13th. 1877) is [326] not barred by 
limitation under the terms of s. 20 of the Bong. Rent Law (Bang \ct 
VIII of 1869) •? 

“ The plaintills ’ (respondents') pleader, relying on the judgment of a 
Division Beneli of this Court in the case of Woomesh Chunder Bose v. 
Surjee Kanto Ron Chowdhry (1), at first contended that the present suit, 
so far as it relates to rent of 1280, could he brought at any time within 
1284. But on its being pointed out that, in this case, the defendant was 
under a contract to pay the rent by instalments in the months of Assar. 
Assin, Pous, and Cheyt, he admitted that this judgment did not support 
him so fur as this suit related to the reut payable in the three first named 
months ; hut he argues that it is strictly applicable in respect of the rent 
payable in Cheyt. 

“On reference to the judgment in question, it appears tons tone 
undoubtedly an authority for tho proposition that a suit for the rent of 
Cheyt 1280 can be brought at any time before tho close of 1284. But, 
with all deference to tho learned .Judges who delivered that judgment, we 
cannot concur in the construction which they put upon the terms of s. 29 
of tho Rent Law. 

“ It appears to us that, following tho construction placed both hy the 
Courts in England and hy tho Imperial Ijegislature on terms similar to 
those used in s. 29, Act VIII of J8G9 of tlio Bengal Code, a suit for arrears 
of rent of the entire year 1280, or of tho last instalment of that year, can- 
not be brought after three years calculated from tho last day of 1280. 

“ Wo do nob agree with the learned .Judges who decided the case of 
Woomesh Chunder Bose v. Surjee Kant Roy Chowdhry (1) that the rent 
of 1280, supposing it to be payable in one payment, would not be duo 
until the Isb Bysak 1281. It would, in our opinion, be due or payable on 
the last day of 1280, — i e., on the last day of Cheyt of that year. The 

• Full Bench Roforence in Special Appeal. No. 301 of 1879, agiinst the decree of 
Baboo Nobin Chunder Ohoic, First Subordinate Judge of Mymensingb, dated 24th 
September 1878, modifying the decree of Baboo Aountoram Ghose, Munsif of Attia 
dated 31at May 1878. 

(1) 5 C. 713. 
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1880 correct rule for interpretiug the terms used in a. 29 seems to us to be that 
SEP. «. which is contained in the Limitation Acts of 1871 and 1877 and in ols. 2 

— , 3, s. 3 of the General Clauses Act (I of 1868), viz., that, in calculat- 

i^ULL ing limitation, or determining a particular period, the first day of that 
Be^H. period should be excluded and the last day [327] included. Moreover, it 
6 C 325 been held by the Courts in England (see Maxwell on statutes, page' 

jp g j_ 310), where the particular period was one month, that ‘ the day corres- , 
7 C L R with that from which the computation began is excluded, so that 

= 3 Shome days of the same number are not comprised in it.' 

L.R. 209 . that the Acts of the Imperial Legislature to which we- 

have referred do not apply to the Bengal Rent Act, hut there is nothing 
in that Rent Act which is opposed to such a construction ; and in our 
opinion, tlie general principles which regulate the interpretation of ex- 
pressions similar to those contained in s. 29, should be applied also to 
that special law. There is nothing in the Rent Law which makes it- 
exceptional in this respect. 

In the present case, therefore, we are of opinion that limitation 
commenced to run from the last day of Cheyt 1280, when the instalment 
payable on that date became due ; but that, in calculating the term of 
throe years, that day must be excluded. A suit for that instalment could 
not be brought until the 1st Bysak 1261, and might be brought uot later 
than tlie last day of the poriod of three years from the last day of Cheyt 
1280. calculated according to the Gregorian era. 

This question, as alTectiog the period within which suits for arrears • 
of rent may be instituted, is of great importance, and calls for immediate 
decision. Wo desire, therefore, the autlioribative ruling of a Eull Bench- 
ou the following point: — 

Wliat is the last day on whicli a suit for the recovery of ordinary 
arrears of rent, — that is, rent payable yearly at the close of the year to 
which it relates, — can bo instituted under s. 29, Bong. Act VIII of 1869?” 

Baboo Golap Chundcr Sircar for the appellant. 

Baboo Issur Chundcr Chnckcrbnttij, Baboo Mohi)iy Muhini Roy, and 
Bal)Oo Kishorif Mohun Roy for the respondents. 


Full 

Bench. 

6 C. 325 
(F.B.) = 


L.R. 209. 


JUDGMENT. 

The judgment of the Full Bench was delivered by 

Garth, C.J. — Wo think it clear that tlie last day ou which a suit for 
the recovery of arrears of rent can he instituted under the section referred 
to, is the last day of the third year from the [328] close of the year in 
wliicii tlie rent hocamo payable ; and as in this case the rent was payable' 
in the month of Cheyt 1280, and the defendant was bound to pay it before 
the close of the last day of that month, the plaintifi must have brought 
his suit within three years from that day. 

We do uot quite understand the reasons upon which the case of 
Woonicah Chundcr Bose v. Siirjee Kanlo Roy Choiodhry (1) proceeded. It 
sooms to liavG boon considered by the learned Judges in that case that an 
arroar of rent does not become due until the day after that on which by 
tlie terms of the holding the rent is payable. But this, we think, is a 
fallacy. The rent becomes due at the last moment of the time which is 
allowed to the tenant for payment. If it is not paid within that time, it' 
becomes an arrear . and continues an arrear until it is paid. 


(1) 6 C. 713. 
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The word “arrear ” in s. 29 of the Rent Act means “rent in arrear;” 
and that rent m arrear would undoubtedly, become due on the last day of 
the yearm which it is payable. 

. , The judgment, therefore, of the lower Appellate Court will bo modi- 
bed by limiting the sum which the plaintiffs are entitled to recover to the 
rent which became due in the years 1281 and 1282. 

We think that the appellant should only have his proportionate costs 
of the hearing before Mr. Justice Morris and Mr. Justice Prinsep, but that 
06 IS ootitled to tbd full costs of this hoariog. 


6 C. 328*7 C.L.R. 171. 

APPEAL FROM ORIGINAL CIVIL. 

Before Sir Richard Garth, Kt., Chief Justicef.aiul Mr. Justice Pontifex. 


G. M. CCTTS .\ND ANOTHER {Defcndauts) v. T. F. Brown and 
OTHERS {Plaintiffs). [11th August, 1880.j 

Specific Performnnce—Evidtince-AdmusibilUy of Parol Boidtnce—Evidence Act [I of 
1872). s 92, provisos I and li—Practiu— Joinder of Causes of Aclion—CivU Pro- 
cedure Code (Act X of 1877», s. 44, rule (a » — Specific Relief Act, ss. 17, 22, 20. 

The plaintiffs sued for specific perforintiico of an agreement in writing which 
spl forth, inter alia, that the defondants bad agr'‘cd to koII, Ac., under “ certain 
conditions as agreed upon.” The defendants alleged that [329J llio written 
agreement did not contain the whole of the agreement between the parties, and 
offered parol evidence in support of their contention. ' 

HeW (reversing the judgment of WiLSO.'I. J.j. ihat the parol evidence was 
admissible to show wh it was mo.int by the clau>o “certain conditions as agreed 
upon.” 

Per POSTn'’KX. J. C.J., di.ssonting).— The evidence was admissible 

under proviso 1, s. 92 of ihj Evidonco Act il of 1872|. 

Discussion as to the meaning of s, 92 of the Evidence Act, and of ss. 17, 22 
aud 26 of the Specific Relief Act. 

PON'TII’EX. J. — It is of the c^^enco of specific performance Ibat part 
only of an agreement should nut be performed. 

Part of the purehisc.money hid been adviiioed by the plaintiffs to the defend- 
ants, for which tiie dofen J.iiits h id given their promissory notes ; and the plaint 
contained a pr.iyer tb n ih j .lefend »nts lu ordered to piy over the amount of the 
notes. 

//eW f.vffirming the decision of WILSON. J.), that there was no misjoinder of 
caiis-s of ae .1 >n within ills in lining of s. 4 1. nilo (ni of the Code of Civil Proce- 
dure (Act X of 1877). 

[R.. L.B.R. (1872 -1892). (857) ; 111 P.L.R 1901=72 P R. 1901 ] 


The plaintiffs iu tliis caso sued ono George Malcolm Cutts and 
Roslyn Eliz:a, tiis wife, for tfio specific jj^rfor.ii nice of an agreement for 
the sale of a aliare of a certain liouso. It appuarod tliat, on the 1st of 
October 1877, the dofornlauts. being under the impression that they wore 


eobitled to a tliird share of the housu in ijuustiou, entered into an agree- 
ment io writing with the plaintiff s to soil the siiaro to them for Rs. G.200, 
uuder certain conditions a^ agreoii upon. Pile plaint stated that, " ib 
beiug 8ubso<{uonbly discovered tiiat the dofeudants had only a one-fourth 
share in the said house, a verbal agroomonb was. hy consent of the plain- 
tiffs aud defendants. ontoreJ into, whorohy the defendants agreed to sell 
their share in the said hou.se and promises to the plaintiffs for Rs. y.OOO. 
A portion of tlie purchase-ruonoy was paid by the plaintiffs. On throe 
several occasions the defendants gave tho plaintiffs promissory notes for 
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yanous sums, amounting in all to Rs. .3,000, advanced by the plaintiffs to 
them. Tho plaint prayed that the defendants might he ordered to speci- 
fically perform the agreement of the Ist October 1877. and to repay the 
sum of Rs. 3,000 due upon the promissorv notes. 

The defendant George Malcolm Cutts alone filed a written statement. 
Original He contended chat, as the plaintiffs had not. pvevi- [330] ously to the 
Civil. lostitution of the suit, obtained the leave of the Court to join his 
e cause of action in respect of promissory notes mentioned in the 

alleged cause of action in respect of the immoveable 
7C.L R. 171. property he was not at liberty to maintain the suit. This defendant 

stated that he and bis wife agreed to sell the share in the bouse to the 
plamtifls, subject to cercain term.s and conditions as agreed to between them, 
for the sum of Rs. 6*200. These terms and conditions were, that, upon 
the execution of the conveyance of the share by tho defendants in favour 
of the plaintilTs, the plaintifis should execute a lease of tho share in favor of 
the defendants for the period of three years, at the yearly rent of Rs. 720 ; 
that the defendants should rernain in oocuoation of the share for the 
period moQbioued ; and that, at the expiration thereof, the plaintiffs should 
soil back the share to the defendants for tho same sum of Rs. G,200 if they 
wished tliem to do so. The reason why these conditions were agreed 
upon was, tlie first defendant stated, that he and his wife had no inten- 
tion bo sell tho share, but only bo mortgage it; that tliov were advised 
that they liad no power to mortgage ; and that therefore, the sale, lease, 
and re-purchase was arranged. Tho first defendant then stated the 
agrooment to soil the ono-fourtli share for Rs. 5,000, and that the terms and 
conditions montioned had not boon porformetl: and contended that the 
plaintitTs were nob onbitlori bo soscitic perform of tho agreemeDb 
witliout thomselvos carrying out their part of tlio contract. 

Mr. Phillipa and Mr. Trevelyan for the plaintiffs. 

•Mr. liransion and Mr. Bonnrrjce for the defendants. 

Mr. Phillips . — lb was not necessary to obtain the leave of tho Court 
unuor s, 44, rulo in) of a Civil Procedure Code, to join the ditTerent cause 
of action upon which the plarntifTs rely. A suit for tho specific performauco 
of an agrooment to soil a share in a house is not “ suit for the recovery 
of immovoahle property ” within tlie .meaning of that section. Possibly 
this might he held to he a suit for land or other im-[33l} moveable pro- 
ijorcy witliin s. 12 of tho Charter, but tliose words are more comore- 
honsivo th in the words used in s. 14. rule (a). The defendants contend 
that the plaintifis cannot obtain specific performance of the agreement 
until they have performed certain terms and conditions which are not 
stated in tho agreement. Those terms anrl conditions would have to be 
proved l)y parol evidence, and the case of iMimoddee Paik v. Kain Tari' 
dj.r (1) is an authority to show that parol evidence cannot be given to 
vary the terms of tho written agreement. 

^^r. Ponnerjee. for the defendants. — The causes of action have been 
wrongly joined, and tlie suit must ho dismissed. The Court has no 
jiirisrlicbion to entertain a suit in this form — Pilcher v. TIine (2) and 
Delhi and London Bank v. Wordie (3). Clause (c) of s. 44 can only refer 
to foreclosure. (WiLSi^N. J. — Could you call a suit to compel registration 
a suit for land ?] No, because the title passes by the conveyance. [Mr. 
Phillijis called attention to Act III of 1877. s. 49, as showing that the 
convoyanco had no effect without registration.] Then such a suit would 


<1/ 5 C. 300. 


(2) 24 W.R. (Eog.) G19. 
216 


13) 1 0. 249. 



Ill] 


G. SI. CUTTS V. T. P. imoWN 


6 Cal. 333 


be for the recovery of laod. The plainbiEfs rely upon and seek performance 1880 
of a verbal agreement. There must; have been some agreement for a Aua. ll. 
lease. ** Certain conditions as agreed upon ” cannot refer to the con- 
dition in the document. These words were inserted by the defendants APPEAL 
themselves in the draft. [WILSON, J. — Suppose you are right in saying PROM 
you can give eviden<56 of the terms you set up ; is that any answer to the ORIGINAL 
suit?! The transaction would not be a mortgage. The plaintiffs’ agree- CiViL. 

ment to re-sell is as much a part of the agreement as their paying the 

price. We say they must covenant to re-sell. [Wilson,.!. — I suppose 6C. 328 = 

I may take it that the words “ under certain conditions” refer to the 7 C.L.R. 171. 
document annexed to the ijlamt?] Yes. 

Wilson. J. — .\s between the plaintiffs and Mr. Bonnerjea’s client 
it anpears to me that no issue of fact has to be decided. 

Tne suit is for the specific performance of a contract for sale [3323 
of land. The objections are two-fold. The first is an objection to 
procedure, the other goes to the substance of the suit. 

It is said the suit cannot ha entertained in its present form by reason 
of s. 44, rule (a) of the Civil Procedure Code. Tnai: section says : — “ No 
cause of action sh ill, unless with tho loiva of the Court, be joined with a 
suit for tho recovery of immoveable property, or to obtain a declaration of 
title to immoveable property, except — (a) claims in resnoot of mesne 

profits or arrears of rent in respect of the property claimed; (6) damages 
for breach of any contract under which the property or any part thereof is 
held : and (c) claims by a mortgagee to enforce any of his remedies under 


{jhe mortgage.” 

Mr. Bonnerjee has cited the case of the Delhi and London Bank v. 
Wordie (1). which probably would he sufficient to justify him in saying 
that this is a suit for land within the meaning of the words of the 
Charter. The terms of the section are narrower. It seems to me that a 
suit for ” tho recovery of immoveable property ” is a suit founded upon an 
existing title in which the plaintiff seeks to got possession of the property 
itself. The words “ to obtain a declaration of title to immoveable property” 
seem to mo to apply to a case whore a title exists, and the plaintiff asks 
to have that fact declared, not to a case where he seeks to have something 
done, which, when done, will give him title. 

I think tho first objection of the defendants fails. If it were other- 
wise, I think there would ho pawor under s. Dd to amend the plaint by 
striking out the part which is not properly joined. 

The other ground of tho defence goes to the substance of the ease. 
The defendants say tho contract alleged hv the plaintiffs was not the 
real contract : but that there wore other terms which had to be fulfilled 
before they could obtain specific performance. 

Tho plaint sets up a written contract for sale of a share in tho pre- 
mises in niiosbion. the parties assuming that tho share of tlie female 
defendant was a ono-Miird share Accordingly the contract was for sale 
of one-third share. The plaint (para, d) says.-- It bomg subsequently 
discovered that the defendants had only a one-fourth share m the said 
house a verbal agree- [333] ment was by consent of the p aintiffs and 
defendants entered into, whereby the defendants agreed to sell their share 
in the said house and premises to tho plaintiffs for Rs. o.OOO. I think 
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the true meaning of that paragraph is that the written agreement for sale 

of the one-chird share continue intact, except that, when the mistake was 

discovered, the written agreement was varied by one-fourth being sold 

instead of one-third and the price being Rs. 5.000 instead of the larger 

sum. And that is the view taken by the defendants themselves in their 
written statement. 

Then we have to come to the written document to see what the 
original contract was. That must be determined on the words of the 
f f The written document seems tome to be a complete 
contract of sale. Mr. Bonnerjee has called atteoDion to the words ” under 
certain terms and conditions as agreed upon.” But those words do not 
in my opinion refer to anything outside the document, but to terms therein 
contained. They are an indication that there are conditions which are to 
be attended to. and the latter part of the deed sets out these terms. It 
would be entirely contradictory of the document if evidence were now to 
be given that the contract was subject to terms or conditions not sec out 
in the document. Tne case oi Dinnioddec Path v. Kaim Tandar(l) seems 
to be an authority that evidence cannot be given bo varv what in a case 
hke this is oxpresesd in the document, and I should have come to the same 
conclusion in the absence of such an authority. 

Even if the evidence wore given, it is by no means clear that the 
defendants have any defence to the action. Ibas by no means clear that 
the existence of such a term entitled the defendants bo the covenant they 
suggest. A man may be entitled under a contract to have a thing done r 
bub lb does nob of necessity follow that ho is entitled to have a covenant 
about It inserted in a deed. As between the plaintiffs and the first 
(iOtanriaQt no ouosbioD of fact in my opinion avisos. 

I’Vom this decision the defendants appealed. 

Mr. Ilill for the appellants. 

[334] Mr. Phillips and .Mr. Trevelyan for the respondents. 

yiv. //iff— Leave should have been obtained to join the oause of 
action on the promissory notes. a« tliis is in reality a suit for land- Delhi 
and London Bank v. Worde(2). The plaintiffs sue for the specific perform- 
ance of an agreement, which we say is not the whole agreement between 
the parties, and m such a case the defendant is always allowed to give 
parol evidorico to defeat the plaintiffs suit:Sp 3 cific Relief Act. s. 26 ; 
J>art on Vendors and Purchasers, u. 1039 ; Marynis of Townshetul v. 
htanyroom ti) ■ WoolLim v. Hemn (1). The evidence offered does nob 
coutradict the writing, and s. 92 of the Evidence .Vet does dot apply. 

?\Ir. Phillips. Admitting that we agreed to re-sell to the defendants 
at the end of tliroe years, tfio dofonilaots are not entitled to have a 
covenant to that effect inserted in tlie deed of sale. They never .asked 
ttiis, and it would bo unreasonable bo graut it now. The evidence was 
pionorly rejected, as no c.iso of fraud was shown — Mnrcjnis of Tonnishend 
Htan<iroo,n{\i) [PoNTlFE.X. . I., referred to Clarke v. Grant {o).] The 
evidence offered would turn blio writing, which appears to be an absolute 

sale, into a mortgage, and could not tberoforo bo received— Evidence Act, 
a. 92. 

Mr. Trevelyan on the same side. 

Tlio following judgments wore delivered : — 


(1) 6 C. 300. 
f4) 7 Vescy 211 


(•2) 1 C. 240 
2 W. and T.L.C. 481. 


(3) G Vflsey 328. 
<5) 14Ve5>oy5l9. 
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JUDGMENTS. 

PONTIPEX, J. — The plaintiffs in this case sue for specific performance 
of a written agreement by the iletendants to sell a share in a bouse. The 
defendants, in their written statement, allege that, in addition to the writ- 
ten agreement, there was a further parol agreement, that the plaintiffs 
should let the property to the defendants for three years, and should give 
them a right to purchase at the end of the three years. 

The defendants also claimed that the suit should be dismissed, be- 
cause in contravention of s. 44, rule (a) of the Procedure [335] Code, the 
plaintiffs bad, without the leave of the Court, improperly joined a separate 
cause of action with their suit for immoveable property. But I agree 
with the Court below that this objection cannot prevail, because there is 
in fact no joinder of separate cause of action, but only a demand for alter- 
native relief. 

The written agreement which the plaintiffs seek to enforce commences 
its witnessing part as follows : — 

“Witnesseth that the said defendants do sell under certain conditions 
as agreed upon to the plaintiffs all that. &c.” The learned Judge has 
held that, upon the proper construction of the document, the words 
abovemeo’tioned only apply bo the terms subsequently contained in the 
document itself. Probably this would he the ordinary construction ; bub 
I think that, under proviso 6 to the 92nd section of the Evidence Act, the 
defendants are entitled to go into avideoce to prove the contrary. 

But the leaino l Judge has further held that, under s. 922 of the 
Evidence Act. the defendants are not entitled to go into evidence to prove 
the case set up in thoir written sratomont. on the ground that to allow 
them so to do would be to allow them to contradict, vary, add to. or 
subtract from the torms of the written agreement. I am. however, unable 
to agree with him for two reasons. In the first place. I think that the 
agreement set up in the written statement falls within proviso 1 to 
8 92 For if the plaintiffs really agreed verb.ally to the conditions alleged 
by the defendants, it would bo a fraud on their part to insist on perform- 
ance of blie written agreement without at the same time securing to 
the defendants the performance of the other conditions which they had 
premised. In the words of the Masters of the Rolls, in Clarke v. Grant (1) 

•• ijut for the promise there would, probably, never have been any 

agreomont at all. It would then be against equity, and a fraud on the 
defendant to insist upon his performance of an agreement which he 

onlv signed on the faith ’’ of certain additions. 

■ Socondly I think that, according to the authorities at least, the 
agreement seb’uu iu the written statement falls within proviso 2 to s. 92 ; 
that if true the oral agreements alleged are separate L336J agreements 
collateral to and not ioconsisbenn with the torms of the written agreement, 
iust ill the same wav as I think it would still bo open to prove that what 
is ostensihlv a convayanco was in fact Intended to boa mortgage. The 
cases of Morqan v. Unljith (2) and Lrsktne v, Adeanc (3) scorn to me very 

strong illustrations of this pronosibion. . 

Moreover it is of the essence of specific performance that, except under 
Bp 60 ial circumstanoes, part only of an agreement not to he deemed 

to be nerformod So strong is this inlluonce that it has been held that, 
even when the defendant doos not allege a parol variation, but it comes 
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1880 out IQ the evideoco. the Court will direct an enquiry in regard to it before 
Au^ll. disposing oi the c^e—Parken V. Whitbij (1), London and Birmmgham 
Apppat ^Vinter (2). Helshani v. Langley (3) : and indeed the Court 

will direct an enquiry when the variation is alleged by the defendant, but 

PROM only so far proved as to raise a suspicion of the existence, and yet not to 

Original satisfy the Court— Fan v. Corpe (4). So careful is the Court in decreeing 
Civil. specific performance. The 17th section of the Specibc Relief Act recoe- 
c principle: and the 22Dd section gives the Court complete 

. Indeed, the 26th section of the Speci6c Relief Act was. 

7 C.L.R. 171. in my opimou, enacted to meet this very case, which, as I read 

It. falls within cl. (e) to that section. It is true that the words “ upon 
some stipulation on the plaintitf’s part which adds to tbe contract 
but wnieh he refuses to fulHl,” are nob (according to the ordinary un- 
technical moaning of the word stipulation) very apt words to express 
what was iiitonded. namely, some coudibion “iu favour of the defendant 
agreed to by the plaintidf which he refuses bo fulfil. ’ But cIs. (a), (b), and 
(c) have boon pitchforked verbatiininto the Act from Mr. Dart’s book on 
Vendors and Purchasers, p. J.039. Edn. 5. and I can but suppose that 
obey are intended to have the same elTect as Mr. Dart ascribes to them. 

Lpon the whole, therefore. I am of opinion that the defendants 
m this case ought at least to have been allowed to go into evi-C337] 
denco. and the ease must, therefore, he returned bo the lower Court for 
thab i)uri)ose. Whether the ilefendaots, supposing them to prove their 
case, will 1)0 entitled to have a power or proviso for repurchase inserted in 
the conveyance to the plaintiffs, is a question for the lower Court to decide. 

1 can only express my opinion now, that, if the defendants Drove their 
case, the plaintiffs are seeking by their plaint performance of only part of 
an agrooment. to which they are not entitled ; and that they can be entitl- 
eci to specific porformanco of tho terms in their own favour of the whole 
agroemont proved, only upon tho terms in the defendants' favour being 
properly secured to them. If tlio defendants succeed in the lower Court 
in proving tho case set up by them, they must, I think, have the costs of 
the appeal ; otherwise the plainbilfs will be entitled to such costs. The 
Court below ought to deal with tbe costs of the original hearing in thab 
Court. 


Gartii, C. J. I agree with my brother PontifoK uuon both points, 
as well as in the form of tlie decreo which he proposes to make. 

liut I wouM decide tlie second point, as to the admissibility of the 
oral evidonco upon this one ground only. 

I tliink the defendant ought to bo allowed to show, if ho can, that the 
words in the contract under certain conditions" refer to conditions 
outside tho contract, and not to those contained in it. Tliore is nothing 
in the contract itself to show that the conditions so referred to are those 
which aro mentioned in it, and if tho conditions wore in fact made orally, 
and tlie contract was expressly made subject to those conditions, it seems 
clear to me thab they aro nob inconsistent with it. It is not necessary that 
tho whole agrooment should he in writing ; and if, upon tbe face of that 
part of it which is in writing, it appears that there aro obiter oonditioos, 
oral or otherwise, which go to mako up tho entire contract, there is no 
reason why those conditions, if made orally, should not be orally proved- 
Tho rule laid down in s. 02 of tho Bvideuce Act applies only, as I 


(II T and U. 3GG. 

(3) 1 Y. and C. C. C. 175. 


QOn 


V2) Cr. and Ph. 67. 
(4) 3 M. and T. 269. 
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considei', where, upon the face of it, the written instrument appears to 
contain the whole contract. 

[338] I quite agree with my brother Pontifex that s. 26 of the Specific 
Belief Act is intended to provide for just, such a case as the present. 

But I do not think that proviso 1 of s. 92 is applicable here. That 
proviso seems to me to apply to cases where evidence is admitted to show 
that a contract is void, or voidable, or subject to re-formation, upon the 
ground of fraud, duress, illegality. &c., in its inception ; and not to cases 
where the agreement being in itself perfectly valid and free from any taint 
of that kind, one of the parties attempts to make a fraudulent use 
of it as against the other. It will be found that the rule laid down 
in 8. 92 of the Evidence Act is taken almost verbatim from Taylor 
on Evidence (1st Edn.), s. 813 ; and the exceptions which follow in the 
several provisos are discussed in s. 816 to 841 of the same work. That 
being so, I think it is quite legitimate to refer to those sections, as one 
means of ascertaining the true meaning of the provisos. The substance 
of the proviso, and the examples sliowing the meaning of that proviso, 
are contained and explained in ss. 816 to 819 ; and it will be found that 
they all relate to the reception of evidence for the purpose of invalidat- 
ing contracts, by reason either of fraud, illegality, Ac., in their inception, or 
of some subsequent failure of consideration. 

For this reason, as well as from the language of the proviso itself, I 
think that it is not intended to apply to a case whore the contract itself 
being valid, one of the parties wishes to make an improper use of it. 

Then, again, I cannot think tliat tlie additional terms relied upon by 
the defendants are admissible under proviso 2. as being a “separate oral 
agreement not inconsistent with tlio terras of tlie principal contract.” 


It seems to mo that an absolute sale of a property, such as the plain- 
tiffs ask us to enforce against the detendants. is a totally different thing 
from a sale, which is subject in the first place to an obligation on the part 
of the purchaser to let tlie property to tlie vendor for three years from the 
time of the sale ; and in tlie next place, to the additional obligation tore- 
sell to the vendor at the end of the tliroe years at a specified price. [339] 
The interest which the puichasor would take in tlie one case would ho a 
very (liUoront thing, and worth a very diff'erent price, from what he would 
take in the other; and I. theiefoie. think that the additional terms do 
vary and are inconsistent will, the principal contract. 

The case of Moronn v. (JnjUtli (i). wbicli is referred to by my l)rothor 
Pontifex sooras to me entirely different from this. In that case an action 
was brought hv a tenant against Ids landlord for damage done to his land 
hv |•al)hibs. Tiie lease, which was In tlie usual form, reserved all the game 
and rights of shooting to the landlord ; hut as the tenant, who had entered 
upon the propertv hetoro tlie lease was executed, found the land cornpietely 
overrun with labhits. ho refused to sign tlio lease; until tho landlord had 
or illv promised that lie would have tlio rabluts destroyo.l. Upon this pio- 

mise’hoing made tho tenant signed the I'-ase : hut tlio ral.bits were not des- 
troyed and consequently the tenant's crops were seriously injured. It was 
held that lie had a right to sue for that (iaurav, tlio oval agreement hoing 
coll itoral to the lease, and not inconsistent with it. The oral agreement 

there seems to mo perfectly consistent with the landlord liaving all tho 

game to himself, ami the exclusive riebt to shoot it. 


1880 
AUG. 11. 

Appeal 

PROM 

Original 

Civil. 

6 C. 328 = 

7 C.L.R. 171. 


(1) L.H. 0 Exeb. 70. 
221 



6 Cal. 340 


INDIAN DECISIONS. NEW SERIES 


[Yol. 


1880 
Aua. 11, 

Appeal 

PROM 

Original 

Civil. 


n Erskine v. Adeane (l) was very similar to ilforpan v. 

(Griffith (2) ; and the oral agreement there, so far as it was sought to be 
enforced against the landlord, was for the same reason, which I have 
explained in Morqan v. Griffith (2). consistent with the terms of the lease. 

Subject to these observations. I agree with the judgment which has 
just been delivered. 

Appeal allowed and case remanded. 


6 C. 328 = 
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Attorney for the appellants : Mr. H. R. Remfry. 
Attorney for the respondents: Mr. Leslie. 
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[3403 APPELLATE CIVIL. 

Before Sir Richard Garth. Kt.. Chief Justice, and Mr. Justice 

Maclean. 


Mohesh Lal (Plaintiff) v. BusuNT Kumaree (one of the Defendants).* 

[I5th June, 1880.] 

Act (IX of 1871), s. ^O-^AeknoivUdgment — Rtpenl of Act— Revival of Right 

to su£— Authorized Agent— Signature— Civil Procedure Code (Act VIII of 1859), s. i. 

Tho law of limitation goveniiDg n. suit for a debt is that law which is in fores©, 
fit the date of iu iasritucioo. 

As fdc as regdnis dobt^, tbc lodi^Q laws of lioiitatioD merely bar the r^tziedy^ 
but do Dot extinguish tbc right. 

/ins^um Mohun Dose v. Ohhihnoni Dosse (3), Nocoor Chunder Dose v. Kally 
Koomnr Ohose (4), iind R<xm Ohunder Ghosaul v. Ju{jgu(nxoitPiohinj/ Dabee (6) 
overruled. 

Gxmga Gobvxd Mundul v. 27ic Collector ot th^ 24 (6) explained, 

Volia Toinburati v. Vira Dayan (7) and Madhovnn v, Achuda (8) followed. 

Aeknowlcdpmcnts which under Act XIV of 1859 wore insuflicient to keep 
alive a cause of action, uecauso they were signed only by an agent, held to be 
suilknent to sustain a suit on the siuis cause of action under Acc IX of 1871. 

Where a scrio of «ack*r3wledg[Uonts of a debt have been made, each within 
thrcp years of ihe one next prc:cling, and the first of the series his b'V^o made 
within throe years of tho date on which the debt was contracted, a suit for the 
recovery thereof is, under Act IX of 187), in time, if instituted vvitbto three 
years from tho date of the la^t acknowledgment. 

niscussion as to who is an authorised agent, what is a suflficiont signaturo. 
and what amounti to a sufiicicnt ackiiovviudgineiit, within the meaning of s. 20 
of Act IX of 1871. 

Under s. 20 of Act IX of 187 U the authorized agent may sign cither his owo 
name or that of his principal, 

[Appl., GM.L.J. 209; R., 7 C. Gll (047) : 11 B. 282; 11 M. 218; 33 M. 309*20 
M,LJ. 633 « 7 I ml, Cas. 898 = 8 :\I.L.T. 321 ; 7 Ind.Cas. 401=8 M-L.T. 85; 34 
A. 109=12 Ind. Cis. 001=8 A.L.J. 1272 (1275) ; 12 C.W.N. GO (62) ] 

This was a suit brought on 24th Septembor 1877 by one Mohesh Lal 
Sahu, a banker, to recover from the widows of one [341] Kali Parshad 
Singh (whoso estates came under the charge of tho Court of Wards in 
August 1877) sums amounting to Rs. 59.280, being money advanced to 
Kali Pershad, and, after his death in Assar 1281, bo his widow, with 

* Appeal from Original Decree. No. lil of 1878. ftRainst tho decro-j of Hafez 
Abdul Karim. Khan IJahadur, Fir.-<t Subordioato Judge of Bbagalporo, dated tho 6(h 
March, 187S. 

(1) L. R. 8 Cb. App. 750. (2) L. R. 6 Exoh. 70. 

(:{J 3C 333. (J) 1 C. 328. (5; 4 C. 283. 

(0) 11 M. I. A. 345. (7) 1 M. 228. (8) 1 M. 301. 


999 



111 .] 


MOHESH LAL V. BUSUNT KUMAREE 


6 Cal. 342 


interest on such sums, to enable them to make payment of the Govern- 1880 
ment revenue and rents of Kali Pershad's estate as they became due. June 16, 

The plaintiff stated that both Kali Fersbad and, after his death, his 

widows had received advances from him ; and that, at the end of each Appel- 
year, an account was drawn up and entered in the books of the ensuing LATE 

year, but the signatures to such accounts were aflBxed at intervals extending CiViL. 

over several years, Kali Pershad having affixed his signature to such 

accounts in Assin 1271, and in Assin 1274, on which date he bad 6 0.840= 
admitted a sum of Es. 13.611-2-6 to be due up to to end of the com-*^ C.L.R. 121. 
mercial year 1274 ; and that, after his death, Sampat Koeri, one 
of bis widows, on 13th Bhadro 1282 F. (30th August 1875), signed 
the account On behalf of herself and the other widow, and according 
to that account Rs. 36,797 was then due to the plaintiff up to the 
end of the commercial year 1281 : that further advances were made 
up to 1284, but no accounts had since been signed. The plaintiff further 
relied on certain letters said to have been written at the instance of Sam- 
pat Koeri, by the hand of her agents, as acknowledgments of the debt due. 
and as such renewing their liability to pay the sums sued for, all which 
letters, except the two following, are sufficiently set out in the judgment 
of Maclean. .1. Those relied on which are not there set out were one 
dated 28th Bhadro 1281, written by one Shital Lai, a dewan of Sampat 
Koeri : — 

“ To Baboo Mohesh Lai — Compliments of the Debi of Lagwan 

I request that you will bo kind enough to cause the Government revenue 
to be paid ; affor the Dashera 1 will send you tl>e malguzari ; after the 
vacation I will settle the previous account.” 

And one dated IGth Assar 1283, written by Shital Lai to Mohesh 
Lai Sahu : — 

Com))liment8 of Sampat Koeri to Bal)u Mohesh Lai Sahu. You 
have sent to realize the money, Imt nothing has been settieri regarding 
the dispute arisen amongst ourselves, hence the delay [342] in caving 
the money. But after settlement is made witii you, 1 will pay all your 
money.” 

Neither of these letters were, liowever, signed by Shital Lai. 

Tlie Cc-urt of Wards, on hohtilf of the defendants, did not dispute the 
sum of Rs. 1^1,611-2 6 admitted by Kali Pershad; but contended tliat no 
sucb accounts as were mentioned bad l»een ever shown to, explained to, 
or signed by Sampat Koeri : that, oven admitting they were so signed, the 
signature of Sampat Koeri could not bind Banjiet Koeri (the other w’ido%v); 
that the letter, put forward were not sucb an acknowledgment of the debt 
alleged to be duo as would, under .\ct IX of 1871. revive th6<lobtduo from 
Kali Per.sbad ; and tbac all sums, including the sum admitted l>y Kali 
Pershad, remaining unpaid up to within three years from the date of suit, 
were barred by limitation. 

The Sul»ordinato Judge found that it bad not been satisfactorily 
proved that Sampat Koeri bad signed the accounts in 1875, and that tlie 
letters put forward were not signed by either of the widows; and that, 
therefore, all sums claimed as being due previous to three years from the 
date of the institution of the suit were barred by limitation ; but gave a 
decree for Ks. 9.334, with interest at G per cent, on the sums claimed 

after that date. 

The plaintiff appealed to the High Court. 

Mr. PhiltJ 7 >^ (Baboo Mohesh Chmuler Chowdhry and Baboo 
Chunder iJanerjee with him) for the appoliant. — The account stated was 
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sigued OQ 30bh August 1875, and the suit was brought in September 
1877. Sections 25 and 29 of the Contract Act will be sutScient to support 
a promise to pay a barred debt : but apart from the question of the promise 
to pay a barred debt, I contend (i) that the case is out of the Limita- 
tion Act; (ii) that a new contract has been made under s. 25 of the 
Contract Act; (iii) that there is anew contract on new consideration, — 
viz., our abstaining from pressing for payment. With reference to the 
accounts and letters acknowledging the debt, I say that, while the debt 
• was still unbarred, I obtained an acknowledgment, which carried me 
on for a further period, and that each letter after the first gave me further 
freedom from tlie C343] law of limitation, each several letter forming 
one of a continuous chain of acknowledgments up to the date of suit. 
Section' 25 of the Contract Act gives express power to constitute a new 
contract. [GaRTH, C.J. — The debt or legacy mentioned in that section 
must bo specific, and the section does not apply to an unascertained amount; 
here no account is stated, as it was not known what was exactly due.] 
Id England, under the Statute of Limitation, it is not necessary that the 
account should he stated, but there must be an acknowledgment which 
implies a promise. — Suhvell v. 2Iaso)t fl). If a letter contains an acknow- 
ledgment that some debt is due, then that will be sufficient to take the 
case out of the Statute. — Shearman v. Fleming (2). A general promise 
to pay an amount of an account, of which the party does not know 
the amount, is equivalent to saying I will pay when the amount is 
ascertained.” A u’eneral admission of some debt seems sufficient. In 
Dickcnaon v. Hatfield (3) a letter admitting a balance due, without 
stating the amount, was held sufficient. In Cheslyn v. Dnlby (4) the 
amount had not been ascertained hv either party, but a promise was given 
to nay when tlio amount should be ascertained ; and this also was 
held sufficient to carry the case out of the Statute. That case is very 
similar to the )>roseut. [G.\KTH, C. J. — The case of Bird v. Oammonio) 
is very similar to the present case, and the promise there was 
hoi<l to ho sulhcient.] In Harrison v. llojie (G) the acknowledgment of 
the dol)t was only gathered by implication from the letter l>otwoen 
M>e parties ; the amount was olaimod by the plaintiff in their letters, 
but, the dofoJKlant mentioned no amount tn bis acknowledgment. This 
was hold sulliciont.. [Mr. (yKnieabj. — Until Kali Pershad die<l in 
1H71. iho parties say that they did not know bow much was owing.] 

In Jiindal v. Carpenter (7) a letter acknowledging a debt due, but 
asking for the exact amount, was hold sufficiont. In [344] the present 
case tlio defendant must have known tho amount, as the loans wore 
made for tfio purpose of paying tlie Govermnent revenue, and that 
was ijayable by lixe<l kists. In Col edae v. Jforu (8i the defendant, 
altliough knowing what was claimed, did not know w’bat was due, but 
was readv to come to a sottloroent. This was lield siiflioient to carry 
tlio case out of the Statute. (Gahth, C..J. — Is a promise to pav with- 
out a knowledge of tho amount sufficient ?j Ves ; it has been so held in 
Lri'liiiii-ri- \‘. F'lrlcher (9). 

Mr P. O' h'liiciily (Baboo Annoda J’ershnd Bnnerjee wibli him) for the 
I ospoiidents. — It has been contended on tlio point of limitation (i) that 
tlioro is a ilistinct contract in writing under s. 2.5 of tlie Contract Act: 
uinl (ii) if thero l)o not a sufficient contract, then tlio letters are a 

Vi) r> L. R. r>19. 13) 5 O. A P. 40. 

(r,t 3 Bins.. N. C.. S83. (fi) 9 13. L. R. App. 43- 

(8) 3 Bine. liy. (9) 1 C. A M. 023. 


(1) i H. .V. N. SOli. 

(4) I W and <'. I'.xch. '238. 
(7) i Y. & J. J81. 
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sufficient promise to pAy under s. 20 of the Limitation Act. Mr. Phillips 1880 
says that if he can show an acknowledgment within three years June 15. 
before limitation ran, and subsequent acknowledgments afterwards — • 

up to suit, tills will be sufficient. That, however, is not the meaning Appel- 
of the section, which is intended to introduce a double restriction. LATE 
Before the Act an acknowledgment might be made fifty years after CIVIL 

the debt was incurred; it was only necessary to be made within 

three years of suit. Now it must be made within three years of ® 340 = 

suit, and within three years of incurring the debt. Besides, there ^21. 

must be one principal letter to be relied on as an acknowledgment 
by itself, and not a series of letters, othersvise where is limitation to start 
from? — Rogers v. Montriou (L). Under Act IX of 1871, s. 20, the 
acknowledgment must be contained in a writing signed before the expira- 
tion of the prescribed period ; if that is so. the only letters that can be 
used against us are the letters after 1874. If Mr. Phillips' construction of 
s. 20 is correct. that an acknowledgment on an acknowledgment gives 
a continuous train of fresh starting points for limitation, then s. 21 
must have the same construction put upon it, and it has been held 
that part-payment does not take a case out of the Act. — PcrsfuKl 
Singh v. Makes Lai (2). [G.iltTH. C. J. — Part-payment is not the 
[345] ground of that decision, but the reciprocity of demand.] The 
letters do nob amount to a new contract in writing within the meaning of 
a. 25 of the Contract Act. The agreement to be binding must be a con- 
tract in writing, and as to what is suftioienb to charge a person under such 
a contract, see Stanley v. Dowdcswell (3). As to whether the letters 
amount to a sutVicient acknowledgment, when there is a conditional 
recognition of the debt the acknowledgment is not suflicient. — Hales 
V. Stevensoyi (4). An untiualified acknowledgment of the debt must 
be showo, or. if the promise to pay is conditional, the performance of the 
condition must be shown, — Hart v. Prenderyast (5). Here we agree 
to pay on a settlement being come to, and no settlement ever appears 
to liave been made. The letter must contain a distinct admission of a 
debt, and contain no doubtful expressions, -Gas/t v. Maclcayi (G). Now, 
both the CoDtract Act, and the Limitation Act require that the letters relied 
on should be signed by the person to he charged, or by his authorized 
agent. On the face of the letters put in, there is neither the signature of 
Kali Pershad nor of his agent duly authorized. [G.\RTH, C. J.— No issue 
has boon tried as to whether those letters wore the letters of Kali 
Pershad ; bur, apart from the technical objection that the letters are not 
signed according to the section, there is the fact that the letters wore 
written, and a very small fact will be enough to give authority.] There 
was no necessity for the issue to be raised, as the point was not 
relied on in the Court below. [Garth. C.J.— There arc tw o cases 
in which the names of persons charged have bean printed, nob written, 
and these have been hold sufiicieDt.— Sc/mcidcr v. Norris (7) and 
Saunderson v. Jackson iS)) . The ground of decision in those cases was 
that the person charged had written sufficient m the body of the 
contract to bind himself by the printed signature. [Garth, C.J.— 

If print is enough, the question is. whether the writing by an agent 
of his principal’s name is not equivalent to the writing by the principal 
of his own name?] Further, the letters, if relied o n as a contract. 


(1) 6 B.l.R. 550 

(3) L. R.. 10 C. p. 102. 

(G) 2 A. H. C. R. 403. 


(2) Rcr. App. 179 of 1874 (unreported). 

(4| 9 Jur. N. 8. 300. (6) 14 M. & W. 741. 
(7) 2 M. & 8. 286. (8) 2 B. & P. 238. 
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[346] should have been stamped. [Garth. C.J. — The objection was 
not taken in the Court below, and as the letters have been admitted in 
evidence, the objection cannot be taken on appeal.} There are cases to 
that effect: but they are cases in which the letters or documents were 
used for the simple purpose of being a contract. Next, as to the form of 
decree, if the decree of the lower Court is reversed, the decree for so 
much as the widow has not received can only hold her liable as represent- 
ative : and then comes the question, whether an acknowledgiui'nt by a 


7 C L. R. 121. Hindu widow can bind her husband’s esr-ate. I submit not, and it bas 

been so decided in Silararn Bhat v. Sitaram Ganesh (!). 

The following judgments were delivered : — 


JUDGMENTS. 

Maclean, J. (after shortly stating the nature of the suit and defence, 
continued): — The first point in the defence filed by the Collector on behalf 
of the defendants is a denial of the alleged statement of account by the 
defendant on the 13th Bbadro, 1282 (30th August, 1875). and the Subor- 
dinate Judge embodied this plea in the third issue, and decided against the 
plaintiff, in favour of the defence. The first nine paragraphs of the petition 
of appeal attack this finding. We propose to dispose of this part of the 
ease before entering upon a consideration of the intricate questions raised 
in the other grounds of appeal and in the able arguments which have been 
addressed to us. [Ilis Lordship then went into the evidence on this portion 
of the case, and as to that affirmed the judgment of the Court below.] 

But then comes the question (assuming this account of 1875 not to 
bo proved), whether so much of the plaintiff’s claim as became due more 
than three years before suit, is barred by limitation ? The lower Court 
has held that it is so barred. But it has heon contended heie, on hehali 
of the appellant, that, whilst the account was running. Baboo Kali 
Pershad, in his lifotime, and the defendants since his death, have made 
sucli acknowledgments, from time to time, of the existence of the debt, 
as will take the case out of the operation of the Limitation .Kct. [347j 
This <|uestion does not appear to have boon adequately brought to 
the notice of the Court below ; and as it is one of some nicety, it is 
necessary to go carefully into the facts as well as the lasv for the purpose 
of deciding it. 

Wo start then with an account, which was admittedly adjusted and 
signed by Kali Persliad himself, showing a balance due from him to the 
plaintiff's firm, at tho close of the Mahajani year 1274, of Rs. 13.611-2-0. 
It is obvious that tho account must have been adjusted up to the end ol 
the Mahaiani. and not tho Fusli, year 1274, because the FusH year begins 
on the Isb of Assin, whilst the Mahajani year begins 24 days later.— 
on tho 25th of Assin; and this account, which purports to be 
throo years, 1272. 1273, and 1274, runs from the 25th of Assin to the 
of the following Assin in each year, and brings the account down ^ ® 
close of tho year 1274, so that the 24th of Assin. which is the last day 
of tho Mahajani year 1274, must needs ho tho 24th of Assin I27u of t 
Fusli year: and as the account would hardly liavo been prepared un 
after ttio close of the year, and could not have boon brought to 
of Kali Porshad until after it had heon eomploted. it follows that iva 
Pershad could not have signed and settled it until at least two or tnr 
days after the 24th of Assin 1275 Fusli. 

(1) U B.II.O. A.C.J. 250. 
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Assuming then that the account was signed on or after the 26th of 
Assin 1275 Fusli, we have in evidence three letters, which purport to 
have been written by Kali Pershad to the plaintiff’s firm within three 
years after that date, whicn are said to be sufficient acknowledgments of 
the debt to prevent its being barred by limitation. 

As the suit was brought in September. 1377. the Limitation Act l).v 
which it is governed is .-Vet IX of 1871, the Act of 1877 not having 
come into force till the first of October in that year. But here the 
question arises whether, although the Limitation Act which was in force 
at the time when the suit was brought is the one to which we must look 
in order to ascertain the proper period of limitation, still if, under 
the former Act of 1859, the right to bring this suit was barred, that 
right can be revived by any promise or acknowledgment made [3463 
before the Act passed, which would be sufficient to keep alive the dehr. 
under tlie Act of 1871. but insufficient under the .\ct of 1859. This point, 
no doubt, presents some difficulty : but we think its solution must depenti 
upon, whether, in the case of a debt, the Act of 1859 merely barred the 
remedy or extiuguished the obligation. Assuming the debt in this instance 
to have originated with the statement of account in 1867, which gave rise 
to a now and substantive cause of action, if the remedy merely was barred 
at the end of tluee years from that time, then the debt itself was in force 
at the time of rhe passing of tue .Vet of 1871. and that Act repmled entirely 
the Act of 1859. making now provisions both with regard to limitation 
and also as to the means by which limitation might be prevented. 

Tlio first apparent difficulty which has presented itself upon this point 
is, t'uat. in two cases it lias boon hold by Division Benches of this Court, 
that, under tfio Limitation .Vet of 1859. it is not ouly the remedy that is 
barred after the expiration of the statutory period, but the debt. The first 
of these cases is Krishna Mohiin Bose v. Okhilmoni Dossce fl), decided by 
Markby and Prinsep. JJ. Tiiat was a suit for arrears of maiutenance, and 
it was held, partly upon the authority of a case decide 1 by Mr. Justice 
Pontifex. Nokonr Chunder Bose v. Knlhj Cooni'ir Ghose (2). and partly upon 
tlio doctrine supposed to have been laid down by tlie Privy Council in 
Gunija Gohin'l case (J), that the suit having been barred under 

the Act of 1859. the debt as well as the remedy was extinguished. 

The other case was IUdu Chunder GkosanL v. Juyguttno’Wiohiney 
Dabee (4). In tliat case the same question came liefore the present Chief 
Justice and Mr. Justice Markby, with regard to a mortgage-debt ; and 
although the Chief Justice exnrsssed great doubt as to the propriety of 
the judgment ill the case of Krishna Mohan Bose [1], still, as that case 
ha-1 been deoi<lod liv a Division Bench of two Judges, of whom Mr. Justice 
Markov was one, and as that learned Judge adhered to his opinion, 
the Chief Justice considore-l liimsolf bound to follow their judgment. 

[349] In tiiis case we have again considered the question very care- 
fully. and our ai.tenrioti has lieen directed to two cases decided by the 
Iligli Court of .Madras, in which a contrarv view has been taken ; see 
Vaiia Tainhaniti v. VW'i liayan (5) an! Mndhavan v. Achudu ^6). The 
result is, that wo are satisfied that the Madras Court is right We have 
had some doubt whether we ought not ro refer the point to a Full Bench: 
but as, upon consulting Mr. Justice Prinscp. we find that he agreed with 
Mr. Justice Markby in the above case with some ho.sitatioo. and that he 


(1) 3 C. 333. 
(4) 1 C. 283. 


(-2) 1 C. 3-28. (y) 11 M. I. A. 345. 

(5) 1 M. 228. (C) 2d. 301. 
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is DOW of opinion that the debt is not extinguished by limitation, and as 
wa find that, in a late ease, Mr. Justice Pontifex has expressed a similar 
opinion, we consider that we are justified in deciding the point at once. 

But then a further question has suggested itself under s. 20a of the 
Act of 1871, — viz., whether the provisions of that section as regards 
acknowledgments were retrospective ; or. in other words, whether an 
acknowledcment given before the Act of 1871, which would be sufficient 
under that Act, but insufficient under the Act of 1859. would prevent a 
debt from being barred by the Act of 1871. This question appears to us 
ro bo answered, and correctly answered, by the Madras case of Tengaraya 
Miulali V. Mnriappa Pillai (1). Tlie question there .irose, whether 
payments of interest made before the Act of 1871 prevented the debt 
from being barred ; under the Act of 1859 such payments would have been 
i'i no avail ; under the Act of 1871 they would keep the remedy upon the 
debt alive ; and it was hold that this provision as to payments of interest 
was retrospective. We think th>vt; the same principle applies to acknow- 
ledgments under s. 20. If the acknowledgment fulfils the terms of that 
section, it would prevent the debt from being barred, whether it was given 
before or after the passing o( the Act of 1871 ; and it must be borne in 
mind that, having regar<i to the repealing clause in the Act of 1871, if the 
acknowleilgmonts which have been made in this case would not be avail- 
able under the Act of 1871, it would seem that they would not be available 
at all. 


£350] It. therefore, remains to be seen, whether the acknowledgments 
given in this case, are sufficient under the Act of 1871. 

By s. 20a of the Act of 1871 any promise or acknowledgment to take 
this case out of the operation of the Statute must be " contained in 
some writing signed before the expiration of the prescribed period by 
the party to be charged tiierewitb, or by liis agent generally or spectally 
authorized in that bebaif.” And wlion such writing exists, then a new 
porio'l of limitation according to the nature of the original liability is to be 
computed from the time when the promise or acknowledgments were 
signed." 

Tne time prescribed in tliis case is three years, and the three 
l«sttors written in Kali Pershad’s name bo the plaintiff's firm within 
throe years from the 26th of Assin of 1275 Fusli. are as follows 
l.v/. the letter marked T 10, dated the Cbh of Pous 1276 : 2nf1h/. that marked 
Til. dated the loth of Assar 1276 : and Znllif. that marked T 12, dated the 
25th of .\ssin 1278. These letters are all a<Mrossed to the plaintiff. 
are written in tlio same form, commencing, compliments of Baboo Kai 
Porshad Singh- " Tney appear bo be answers to apulications bv tn 
plaintitr.s firm for the settlement of the account or for the payment of 
in part liquidation of it; and they certainly do appear bo admit a de 
due to tiio plaintiff, although no mention is made of the amount o • 

Bub it IS argued by the respondent. that, these letters are no 

proved to have bean written either by Kali Persbad himself, or by bis age 
gonerallv or specially autliorizod in that behalf : 2«rff//, that j 

signed by Kali Persbad or his authorized agent ; and 3rf7///, that they 
not contain a sufficient acknowledgment of the debt within the meanin 

s. 20 of the Act. ^ ^ ^ cuihal 

Now, as to the first of those uoints, the defendants dewao, » 

Lai, is called as a witness by the plaintiff, lie and his father before _ 


(1) 1 M. 264 
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have been the dewans of Kali Perebad for many years, and since Kali 1880 
Pershad s death he has been the dewan of the defendants, and he is in June 15. 

their service now ; so that we may presume that his evidence would rather 

be in favor of the defeudants than otherwise. He says that, after the Appel- 
rSSl] account up to the end of the year 1274 had been signed by Kali LATE 
Pershad, the hasiness went on in the same way as before ; and that the CIVIL 

letters which Kali Pershad during his life, and the defendants after his 

death, used to write to the plaintiff upon the subject of the account ® 340 = 

matters, were either written by himself as dewan when he happened to bo"^ C.L.R. 121. 
present, or. in his absence, by some one else. He says further tnat the 
letters T 10 and Til were written by Bharosi Lai, the mohurir of Kali 
Pershad. and that the letter T 12 was written by his (Snital Lai’s) father, 
who was at that time the dewan of Kali Pershad ; and he also says that 
the form in which these letters were written vvas the same as was always 
adopted in the correspondence between Kali Pershad and the plaintiff. 

Upon this evidence it seems to us that, as Kali Pershad never wrote 
letters to the plaintiff himself, but authorized them to be written by bis 
dewan, whoso ordinary duty it would be to carry on a correspondence of 
that kind, we are hound to hold that, at any rate, the letter No. 12. which 
was written by Shital Lai’s father as the dewan of Kali Pershad, was 
written by him ns his agent generally authorized for that purpose. 

We have inoro doubt with regard to the authority of the mohurir, 
Bharosi'Lal, to sign the letters T 10 and T 11 ; but as in the absence of the 
dewan the mohurir would be the proper person to write such letters, we 
should have been disposed to hold, if it were necessary, that, even as 
regards tliese letters, the mohurir had authority to write them. .As, how- 
ever, we think we nuisbassume that the letter No. T 12 was written within 
three \ 0 ars from the time %vhon Kali Pershad signed the account for 
Rs. 13,0ll-2-G at the end of 1274, arnl as the letters T 12. T 13, and T 15, 
which follow, all admit more or le-'S clearly tlie existence of a debt, and are 
all written by Shital Lai as the dewan of the iamily. it is not necessary 
for our present purpose to resort to the letters T 10 and Til, winch were 
written by the moliurir. provided that, in other respects, the letters written 
by the dewan are sufficient to sati.sfy tlie provisions of s. 20. 

The nest point is. whether the letter was surticiemly signed by Kali 
Pershad. 

[ 352 ] Tlie Subordinate .fudge seems to think that a formal signature 
at the end of the letter is necessary for mis purpose ; but bore wo think he 
is in error. As long as the document is signed with Kali Pershad’s name 
by his duly authorized agent in sucl) a way as to make it appear that the 
letter is his. and that he is the real author of it, we do not think it 
matters what the form of the instrument is, or in what part of it tbo 
signature occurs. 

It seems to us that the ackiiowlodgment is iiuite as effectually signed 
whether it runs thus — 

Dear Sir, — I beg to acknowledge the correctness of your account. 

Yours A. B. 

or thus ; — 

A. B. presents his compliments to C. D., and begs to acknowledge 
the correctnes of his account. 

By the 17th section of tho English Statute of Frauds, the note or 
memorandum of the bargain which is necessary in the case of a sale of 
goods must be signed (in a similar way to an acknowledgment under the 
Indian Limitation Act) by tbo party to be charged therewith or his agent 
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thereunto lawfully authorized ; and it has been held, under that section, 
that where a party to a contract signs his name in any part of it in such 
a way as to acknowledge that he is the party contracting, that is a 
sufficient signature within the Statute, as. for instance, the words I, 
.Tamos Crockford, agree, ” “Mr. Stanley agrees,” “Sold to John Dodgson,” 
have been held to bo sufficient signature by those nartiea ; see Knight v. 
Crockford {\), Lobh v. Stanhy Johnson v. Dodgson (Z)] and see also 
Durrell v. Evans (4). Indeed, if this were not so. having regard to the 
peculiar form of letter usually adopted in this country, few acknowledg- 
ments of debts, however complete they might be, would be binding under 
s. 20. if it were necessary that they should be signed at the foot like an 
English letter. 

And as to the name of the prinicipai being written by the agent, it 
S'jems clear, that if the agenc is authorized to write the letter, it matters 
not whether he signs the name of the principal or his own name. Thus, 
under tiie I7th section of [353] the Statute of Frauds, it has been held 
that where goods were sold at auction, and the purchaser authorized the 
auctioneer's clerk to put down his name as having purchased certain lota, 
and the clerk accordingly did so, the entry of the purchaser’s name so 
made by the clerk was a sullicient signature under the Statute to bind the 
purchasers ; see Bird v. Boulter (5). This case nas been since always 
considered and acted upon in England as good law. — Durrell v. Evansw- 

The only remaining question is, whether the letter of the 25th .4ssid 
1278 (Ex. T 12) amounts to a sufficient acknowledgment of the debt to 
take the case out of the Statute. 

Now it is nob necessary, according to tho provisions of explanation 
1 of 8. 20 of tho Limitation .\cb. that the acknowledgment should specify 
tho amount of tlie debt : and according to tfie authority of many English 
cases, it is sutliciont that tho acknowledgment should contain an admission 
that the debt is duo. tho amount in such case being proved by parol evi- 
dence ; see Tanner v. Smart (O). (^uincey v. Sharpe (7), Sheet Lindsay (8). 
The letter of 2.5th .Vasin 1278 was evidently written in answer to a 
demand made by the plaintill, for payment of money in^ part liquidation 
at least of a debt due to the plaintiff's firm. It states. next year I wi 
pav all your money out of tho collections which will ho made according o 
tho jammabandi, because I cannot be free from your debt: when you 
aro master of tlie raj, how can I be free from your debt? but accorr ii^ 
your account it may be liquidated from this voar to the next year. o\ 

I havo got all the mouzas in direct possession, and I have increased 


jammabandi; now it will not ho much difficult to liquidate it. oo 
written lor adjustment of account ; I too am willing to it. In the - 

•' .... . . . - .'11 f.rtflP. i 


of a month or two everything wiil bo settled in the villages, an 
will positively send tho raohurir to you for arijusbment of accoun . 
lebbor surely contains a clear aoknowleiigmeot of a debt being i ue > 
Porshad to the plaintiff, and a promise tliat, in the course of a mon 
two, the writer will send a moluirir to adjust the account. ^ 

[355] Wo consider, therefore, that, tliis letter was a su 
acknowledgment within s. 20 of tho .Vet of 1871, and that it 8^^ . ^ 

plaintiff a fresh period of limitation of throe years from the time 

it was written. - ■ 


(1) i Esp. 190. 

(4) 1 H. & C. 174. 

(7) L.R. 1 Exch. D. 7i. 


(2) 5 Q- B. 574. 

(.51 4 B. and Ad. 443. 

(8) L.R. 2 Exeb. D. 314. 
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Then follow three other letters, one T 13. dated 22Qd Kartick 1279 ; 
T 14. dated 18tb Bhadro 1280; and T 15. dated 7th Pous 1281. The 
letters T 13 and T Ic, Shital Lai says, were written by himself as the 
dewan, and by the autlioriby of Kali Pershad ; and we think that they 
(especiallv that of the 7th Pous 1281) contain direct admissions of a debt 
being due from Kali Pershad. In the last letter it is said *' all the debts 
of other persons have been paid off through your kindness : now I am 
only anxious for your money, of which also, through yo\ir kindness, 

I will pay this year as much as I can, and then make settlement.” 7 

These letters would also give the plaintiff a further period of three 
years from the time when they were written. 

Kali Pershad died in June 1874, (Assar 1281) ; and we have then a 
letter, G 17. dated the 18th of .\ughran 1282 (llth of December, 1874), 
from the defendants to the plaintiff, written, as Shital Lai says, by the 
direct authority of the defendants. The defendants say in that letter, 

“ you have written that you will now take steps to recover your money, 
so that wa will not blame you afterwards. We do not disagree with you. 
As vou have always been kind to the Baboo, you should now be more 
kinii to us; therefore, wa give you this trouble, that as you have waited 
so long, you will be pleased to wait for a short time more, then we will 
-settle your account.” 

That again is a <lirect acknowledgment of the plaintiff’s debt, which 
gave him another throe years to sue for it; and this suit is brought 
within that period. 

We are of opinion, therefore, that so far as the plea of limitation is 
concerned, the piaintiff’s suit is not barred; and that it is only a question 
of evidence what amount is now due upon the account. As that question 
has not been considered bv the Court below, except as regards the accounts 
for the tliroe years next preceding this suit ; and as the defendants' counsel 
informs us that, in tho interest of his clients, he desires that those [355] 
accounts should be investigated, it is necessary that we should remand 
the case to tbo Court below for that purpose. That Court will report to 
us what amount is found to be due upon the investigation, and we will 
then dispose finally of the case. 

GautiI, C.J. — I only desire to add that, as regards myself. I have 
felt some difliculty. in eonsequonce of the decision, to which I was a party 
with Mr. Justice Markby, in the case of Hiitti Chunder Ghosaul v. JugoiU- 
vtoninohiney iMbcc (1), where wo held that the Limitation Act in this 
country extinguished tho debt as %vell as barred the remedy. ^ 

I was bv no means satisfied, as I stated at Che time, of tlie correct- 
ness of that decision ; hut as the point had been directly decided by a 
Division Bench of this Court, consisting of Mr. Justice Markby and 
Mr. Justice Prinsep, in the case of Krishn'-i Mohan Bose v. Okhilmoni 
Dossee (2), and as my brother Markby did not see the propriety of 
referring the question to a Full Buucli, I felt bound, according to our 
usual practice in this Court, to follow tho previous decision. 

I confess that ic has been a groat satisfaction to mo to find that, 
since that judgment was delivered, not only Mr. Justice Prinsep, but 
several other Judge.s of this Court, have arrived at tbe conclusion that 
our decision was wrong. 

The High Court of Madras has also, in several cases, expressed a 
similar view ; and as this appear.s. so far as I am aware, to be tlie general 

(2) 3 C. 333. 
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opiDion of the Court as at present constituted, we have considered that 
it is not necessary to submit the question now to a Full Bench. 

1 believe that the erroneous view which prevailed here for a time 
was due mainly to a misunderstanding of the observations of the Privy 
Council in the case of Ganga Gobind Mundul (1). It seems clear that 
those observations were only intended to apply to suits for the recovery 
of immoveable property. 

Case remanded. 


6 C. 3S6. 

[356] APPEAL FROM ORIGINAL CIVIL. 

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice 

Pontifex. 


Dorau Ally Khan {Plaintiff) v. Abdool Azkez {Defendant) 

AN1> 

Abdool Azeez {Defendant) v. Dorab Ally Khan (Plaintiff). 

[10th September, 1880.) 

Sale tj/ Sheriff iu Execution cf Decree — Payments of Purchase-money on agreement as 
to possession between Purchaser a7ui Execution-Creditor — Sale subsequently set 
asitle — Suit for money hadaiid received— ’Accord and Satisfaction— Novation — Limi- 
tation. 

Ou tho 9fch ol October, 1866. the Sh^rifl of C-alcutt-t. executed a bill of sale to A 
of a certain taluk situated in Oudb, of which A afterwards obtained posseseioiK 
In couscqucuce of au improseion that the sale was illegal, A directed the Sheriff 
uot to pay tbo money to I#, the cxecuiion-creditor, and tho money remained m 
the bands of the SherifI until the 24th of October. 1867, when A directed the 
payment of the money to D, in consequence of an arrangement then come to 
between A andD, to the effect that, if A should bo ousted from tho possession of 
the property within a year, D should take measures to reinstate him at his (B s) 

expense. A died without heirs in July, 1868, and the Government of Oudh, not 
being aware that A had left a will, took possession of tho taluk, partly as on an 
escheat, and partly because there were arrears of revenue duo on the property. On 
the 2nd October. i868, an order was by tho Collector of the dieCrict in 

which the taluk was situate, declaring the sale by tho Sheriff illegal, and 
ing the return ol tho taluk to its former owners, which was done in April. 1869. 
In a suit brought by A's executors against B, in September. 1872 to recover the 
purchase-money, as money had and received, as upon a total failure of consider- 
ation : 

field, that the agreement of the 24th of October. 1867. oper.atcd as an accor 
and satisfaction of all rights which A might have had to a return of the purchase- 
money or to damages, and that the only remedy which .4 had was an action on 
the agreement. 

Held, also, that no broach of tho agreement of the 24th of October, 1867, bad m 
fact orcurreci, and that, even if the agreemont had been broken, the suit was 
barred by limitation. 

•Xl’l’EAii and cross appeal from a decision of Wilson, J., dated 9th 
March 1880. dismissing tho suit. 

The plaint in this caso was filed by the executor of a purchaser ac a 
ShoritPs execution-sale who claimed from the execution-[357J credito 
a return of tho purchase-money, alleging that it was money bad an 
rocei/oil to tho use of tho plaintiff’s testator, as upon a total failure 
consideration. Tho suit was instituted in September, 1872, and ° , 

for hearing before Mr. .Justice Phoar, who dismissed it. on the ^roun^ 


(1} 11 M.I.A. 345. 
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that the plaint disclosed no cause of action, and this decision was afBrmed 
on appeal (l). The plaintiff appealed to Her Majesty in Council, who 
reversed the concurrent decisions of the High Court and remanded the 
suit for trial on the merits (2). 

On the trial of the case before Mr. Justice Wilson, it apneared that 
Moheroddeen, whom the defendants represent, held a judgment of the 
Supreme Court against certain persons. On the 18th of June, 1866, a 
writ of fieri facias issued to the Sheriff of Calcutta in the form then usual, 
directing him to levy the amount of the judgment, Moheroddeen directea 
the Sheriff to sei^ce lands belonging to the judgment-debtors at Lucknow. 
On the 9th of October. 1866. the Sheriff, by bill of sale, sold the lands 
which had been seized to Deanut-ud-Dowlah. whom the plaintiff repre- 
sents, for Ks. 26,000; The purchase-money was paid to the Sheriff, and 
Deanut-ud-Dowlah obtained possession of the lands. 

Shortly afterwards, it appears that the question of the validity of the 
sale came before the Commissioner and the Judicial Commissioner of 
Lucknow, and they held the sale to be invalid. Deanub-ud-Dowlah took 
the opinion of the then Advocate-General, who advised him to the same 
effect. Thereupon, on the l8th of February. 1867. ho gave notice to the 
Sheriff not to pav over the money to Moheroddeen, and the Sheriff, who 
at this time had Hs. 21.000 of the purchase-money in his hands, Rs. 5,000 
having been paid over on the 29th October 1866, obeyed the notice and 
retained the money. On the 22nd October, 1867. Mr. Goodall, as attorney 
for Deanut-ud-Dowlah, wrote to the Sheriff as follows : — 

“ I am instructed hv my client, Doanut-ud-Dowlah, Bahadoor. to 
request you to pay the amount of purchase-money to the party claim- 
ing it ; liiy client reserves to himself all right to dispute the sale aud 

claim the purchase-money.” ^T j it ^ 

[358] On the 24tn of Octoner. 1867, Mr. Goodall again wrote to the 

Sheriff, saying ; — 

“I am instrected by my client, Deannt-nd-Dowlah, Bahadur, to 
renuesb you to pay the purchase-money in your hands to Khajah 
Moheroddeen inasmuch as there has been an arrangement entered into 
between the parties, that, should my client bo ousted from the uroperty at 
Lucknow within the space of one year. Khajah Moheroddeen undertakes 
to adopt the necessary steps to reinstate my client at his own costs and 
expenses My client further states that this arrangement was entered 
in o in your presence, and at your office in Hadna Bazar.” 

The Sheriff confirmed the correctness of the statements contained in 
that letter and in accordance with its directions, paid over the money. 
Deanut-ud’-llowluh remained iu posHcesion till Im death, which took place 
5^ T.,tv 18 i;h lie wa^ an Arabian eunuch m the service of the King of 
Oudh and inasmuch as ho had apparently died without heirs, the Officers 
of Govornmoot im.nediately took possession of all h.s property, both here 
«nH«Hneknow upon an escheat. The lands m question were seized 
under an OKlcr of the Officiating Deputy Commissiouor. dated the 8tb 
^ » icri^ ‘'rtn ipcount of arrears of revenue by reason of there being 

August. IRW Deanut-ud-Dowlah." The deceased. 

howeve!- left a till, by which ho appointed the plaintiff executor. That 
will was’ put in evidence at the hearing of the cause. 

Ti- annoarod from the documentary evidence, that at the time of 
Deanub-ud-DowIah’s death, some proceedings, the exact nature of which 
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^ ^ pending ab Lucknow with reference bo the property 

and the validity of the sale. On the 1st of May, 1868. Deanut-ud-Dowlah 
persented a petition of anpeal in the Commissioner’s Court “against an 
order of Mr. Caoper. Omoiating Commissioner of Lucknow, directing a 

Sanhflmr'‘'*^iftr« dismissed on the 7th of 

September 1868. the Commissiouer declaring that “ the Judicial Oom- 

rnissiooer having, in his letter. No. 868. dated 26bh ultimo, pronounced 

the sale of the land lu suit by the Sheriff’s officer null and void, the 

puichaser. Deanut-ud-Dowlah. takes nothing under that sale, and has 

not any locus standi iu this Court. This [369] appeal is accordingly 

hereby oismissod. Nothing is shown to have followed upon that 
oroer. ^ 

A subsequent order of the Deputy Commissioner was produced, bearing 
no date intituled in the matter of the seizure already referred to. It recites 
that, by a letter of the 26th of August.1368, the Judicial Commissioner bad 
stated that the sale had been held invalid, and that the nropertv was to be 
restored to those from whom it bad been taken, and the order directs 
further particulars to be fiirnished. That order is followed by another, 

date.} ()th .April. j 869. ordering the property to he made over to certain per- 
sons nfimed. 


Mr^Justice Wilson held that the agreement, shown in the correspond- 
ence of October. 1867. amounted to a waiver by Deanut-ud-Dowlah of all 
the rights which he then had against Khajah Moheroddeen : and that 
that agreement ban nob boon broken. He dismissed the plaintiff’s suit 
with costs, anrl ordered each party to hear his own costs of the appeal to 
Her Majesty in Council. 


plaintiff appealed ; and the defendant filed a cross-appeal on 
the ground that the learned Judge was wrong in not directing the plain- 
tiU to pay the costs of the appeal to the Privy Council. 

The Advocatc-Gcncral {Mr. G. C. Paul) and Mr. Kennedy for the 
appellant. 

Mr. Bonnerjee and Mr. O'Khienly for the respondent* 


Tl)o •lrlo(tcate^CrcueraL — Wo are entitled to recover the purchase- 
money or damacos. Now the money which we paid to the Sheriff must 
be tak^^n to have all been oaid bo the execution-creditor, for, thoujjh 
wo notitlod tl)e Sheriff oot bo pay it over, yet he was bound bo disobey 
our order, and to liand over the money to the execution-creditor, oven 
fchou{*h the ^ale was a nullity* In Archbald's Practice, Vol. !•, p« 
5S0, it is hi'ui down that “ the Sheriff is liable to the plaintiff for the 
atiiount of tho levy. If /aci be returned, the plaintiff may proceed 
against hitn for tho money by rule of Court, or by actioD of debt, 


account, or assumpsit which will lie against liim or his executors for the 
[360J amount levied, thougi) no return has been made; for, bhougf» there 
is no actual contract between the Sheriff and the plaintiff yet the levyiog 
of tho money cr0ati3s a contract between them. Such action is maiataio- 
though there rnis been tlomand for the payment of the money/* 
[GAJifH. C. J.: — The noistake arose from the fact that the Sheriff had no 
jurisdiction to S“ll property in the proviuco of Oudh. That was a mistake 
of law. Must not the piMinbitf bo taken to know that the Sheriff had no 
authority to sell? He book his clvance ] No. Tho olaiotiff would not be 
bound to know thu extent of tho Sheriff's jurisdiction — Cooper v. Phibbs (!}• 


(1) L.R. 2 H.L. 149. 
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Then the lacfc of our taking a conveyance and entering into posses- 
sion does not bar our suit — Tn re Turner (1), and the consideration has 
wholly failed, as we were liable to account to the judgment-debtors. We 
are not bound by the agreement of the 24tb of October. 1867. That was 
only a withdrawal of our opposition to paying over tlie money, and was 
intended for the Sheriff alone. The letters taken together show tliat the 
plaintiff reserved his rights against the execution-creditor. Even were the 
agreemont binding on us. it has been broken by the defendants, because 
the plaintiff was evicted by the order of the 2nd September. 1868, witliiu 
one year from the <liite of the agreement. 

Mr. Kennedy, on the same side, cited Warlowv. Harrison (2). 

Mr. Bonnerjee for the resnondent. — The only question really here is, 
was the aiireemeTit of tbo 24th of October. 1867 lirokeu by the defendants ? 
for it is clear tliat at that time the xilaintiff’s testator, with a full know- 
ledge of all his rights, entered into a binding agreement with the exe- 
cution-creditor. This agreement was not broken within a year from its 
date, because, whan the Governinenteotered into possession in July, 1868, 
they entered as heirs of Deanut-ud-Dowlab. the plaintiff’s testator, and 
continued iti possession in that capacity until the 4th of April, 1869. The 
Droeeediugs in the Oudh Courts are uo evidence against us, as it does not 
appear we were parties ihereto, and the documents are so imperfect that 
no conclusion can be drawn from them. [361] As to costs. I submit that 
the learned Judge was wrong in not allo%ving us the costs of tlie appeal to 
the Privy Council. Their Lordships, in their judgment, say that the costs 
of the appeal are to be ' hereafter dealt with by the High Court as costs 

in the cause." 


Mr. V. O’Kineah/. on the same side.— The effect of the judgment of 
the Privy Council is that the defendant is. on the face of the plaint, liable, 
as the Sherd'fs principal, to an action for damages for breach of warranty 
of authority. The damages must be limited to the amount lost to the 
plaintiff by reason of the breach alone, and that is only the Ks. n.OOO paid 
over on the 2ybh of October. 1866, as the remaining Ks. 21,000 were, in 
obedience to the plaintiff’s orders, retained by the Sheriff, and only paid 
over by him. when directed by the plaintiff to do so. in October, 1867; and 
at that time the plaintiff had full knowledge of all the facts. As against that 
sum of Ks- o.OOO. the plaintiffs admit they collected Ks. 11 000 as rent 
from the taluk, so that plaintitls have sustained no damage whatever, and 
the suit should’ be dismissed with costs, even if we suppose that the agree- 
ment of the 24th of October. 1867, is of no effect. As regards that agree- 
ment I submit tbo plaintiff is not entitled to rely on it, as be has avoided 
all m’ennon of it in his plaint. Kvon if he is allowed to rest his case on 
that agreement, the suit is barred by limitation under cl. 9. s. 1 of Act 
XIV of IHoO. as the cause of action aro>o more tlian rJiroo years before 
the plaint was tiled in Septerabor. 1872. 

The following judgments were delivered ; — 
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.II'DGMLNTS. 

Garth C J The facts, which have been disclosed at the trial 

before Mr justico Wilson, presont this case to us in a very different 
aspect from that which it assumed in the plaint. 


U' L.K. 13 Ch. D. 130. 


■2) 1 El. aod El. 2'J5. 
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1880 The sale by the Sheriflf to Deanut-ud-Dowlah took place on the 

SEi^O. 9th October, 1866. The purchase-money, Ks. 26.000, was then paid 

\PPPAT ^ T , purchasers obtained possession of the property. 

Ic tbon appears that the Judicial CommissioDer of Lucknow expressed 
FROM anopipjon, that the sale was invalid; and Deanut-ud-Dowlah. having taken 
Original the opinion of the then Advocate-General, gave notice to the Sheriff, 
Civil, through Messrs. Goodall and Leslie, his [362] attorneys, that the sale 

was irreRulnr, and required him not to pare with the purchase-money. 

C. 356. It la clear, therefore, at this time Deanut-ud-DowIah and his advisers 

had ample notice of the alleged invalidity of the sale; and that he nnigbt 
have then taken steps, if he had thought proper, to set the sale aside, and 

obtain a return of his purchase-money, which was still in the Sheriff’s 
hands. 


Appeal 

FROM 


C. 356. 


If he bad taken this course, the parties might have been placed in 
their original position without difficulty. The purcliaser would have 
obtained his purchase-money, the execution-debtor would have had his 
proper i,y restored to him. and the execution-creditor might have proceeded 
at once, by issuing process from Calcutta, to the Civil Courts in Ou«lh. to 
re-sell the property again within the Oudh juiisdiction. 

Instead of this. Deanut-ud-Dowlah, as far as appears took no further 
steps in the matter, beyond writing again, thiough his attorneys, to the 
Sbevin in the same month of Febru.iry. 1867. requesting him again not 

to jiiirt with the purchase-money under pain of being held porsooallv 
liable for it. 

Itight months after this, and upwards of a year from the date of the 
sale, Mr. Cioodall. as Doanut-ud-Dowlah’s attorney, again wrote to the 
Sliei'itl. requesting him to pay the purchase-money to the execution- 
creditor ; but at tlie same time reserving to liimself a right to dispute the 
sale, and to claim a return of the purcnase-inoney. 

It is obvious that this letter involved much inconsistency, and was 
calonl ited, if acceded to, to place the Sheriff in a very unfair position. 

Ho hail complied svith the requirements of tlie purchaser not to part 
with the purch.ise-inonoy. lie ha<l waited eight months to give him an 
opportunity of taking steps to annul the sale, and to obtain a return of 
his money ; hut no such steps had iioon taken. 

F»y tins letter, he desired the Sheriff to pay over the money to 
blio execution-creditor, tlioreby, of course, confirming the sale, but 
at till! same time reserving to himself the right to dispute tlie 
sale, and to claim a return of tlio purchase-money from the Sheriff. 
It was not likely that the Sliorill would liave consentod to [363] place 
himself m such a dangerous position; and consequently, we find, from 
a letter written by Mr. Goodall two days afterwards, that an arrangement 
was come to by the parties to this effect, that, in consideration of the 
)»urchastv money lioirig paid over by the Sheriff to the execution-creditor, 
the latter agreed, tliat, if Doanut-ud-Dowlah should lie ousted from the 
property witliin a year from the 2U.h October, 1867. he (the execution- 
creditor) would adopt tlie necessary stops to reinstate him at his own 
co^ts iind expenses. 

Tliis arrangement appears to have boon made botw’oon the parties 
af; tl!o Sheriff’s office in Calcutta, and Mie Slieriff wrote a letter to 
Mr. (loorlall, comirming the iirrangonient, and paid over the purchase- 
tuonev to tlio oxocutiou-croditor accordingly. 

k’l'oin that time until his death, which happened in July, 1869. 

) )oaiiut-ud-Dowlah remained in possession of the property. It then appears 
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to have been taken possession of by the Governmanb officers by order of 
the Offioiafcing Deputy Commissioner, partly on account of there being 
an arrear of revenue duo upon it. an^ partly because Deanut-ud-Dowlah, 
being a eunuch, and consequently having no heirs, the property was 
supposed to have escheated to the Crown. 

Now. I entirely agree with the lower Court, that, whatever rights 
Deanut-ud-Dowlah miglit have had originally as against the Sheriff, or 
the execution-creditor, those rights wore superseded, and put an end to by 
the arrangement which was come to between the parties. 

It is plain that Deanut-ud-Dowlab was anxious to keep the property 
if he could. It is also pretty plain that neither be nor the execution-debtor 
was anxious to take proceedings to invalidate the sale ; and it is very 
probable, that in October J867. when the agreement was made, Doanut- 
ud-Dowlah, who had already had the property in his hands for upwards 
of a year, might have considered with some reason that he would be 
pretty safe, if his possession were not disturbed for another twelve 
months. 

The arrangement, therefore, was a reasonable one for all parties ; and 
the conditions under which it was made, appear to me perfectly inconsist- 
ent with the purchaser's rotaioiug his original [364] right to treat the 
sale as a nullity, and to obtain back his purchase-money. Jle had parted 
with the purcnase-money voluntarily ; he bad placed it out of cue power of 
the execution-creditor to proceed against the execution-debtor to reali^je 
bis judgment-debts ; and. in lieu of the rights which he originally had, to 
obtain back his purchase-money, and give up the property, be bad obtained 
what ha evidently valued much more, his present right to retain possession, 
and an uuderbaking by tlio execution-creditor to take steps to reinstate 
him in that possession, in tUe event of Ins being ousted from it within 
the space of a year. 

lie thus secure 1 a remedy very different from that which be originally 
had, and a remedy which he thought would secure him in the possession 
of the property. I, therefore, am r]uico unable to agree with the Advocate- 
General, who contended that, after the arrangement w.is made. Deanut- 
ud-Dowlah retained his original rights, or that those rights revived, upon 
his bhng turned out ol possession after the expiration of the year. 

llis rights, as it seems to me, mast now be confined to the agreement. 

It remains then to bo seen, whether there was any breach of that 
agreement : and, if so, wlioblier the present plaintiff, who claims as oxoeubor 
under Deanut-uil-Dowlah’s will, can avail himself of it in this suit. 

A question has haon raise 1 by the defendant, whether the will of 
Deanut-ud-Dowlah has been duly established. Of course without this 
will the plaintiff would have no ground of action ; but the Court below 
has held that the evidence is sufficient to establish the will, and I (juite 
concur in that opinion 

It is then contended by the Advocate-General that there was a breach 
of the agreement of the 24th of October 18G7, and that within the mean- 
ing of that agreomont, Doanut-ud- Dowlah, or the plaintiff who represented 
him. was ousted from tho property before the 24th of October 1868. 

There was a proceeding offered in evidence by tho plaintiff, which 
took place before Mr. Wool, tho Deputy Commissioner, dated the 
2nd September IB63. It seems that the Deoutv Commissioner, acting 
upon some letter of tho .luliciai Commissioner. [365] dated 2ud 
January 1867. of which wo know nothing, cousidorod that the property 
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in question, which was supposed at that time to have escheated 
to the Crown, ought to he restored to the party from whom it had 
been taken but, as it was nob known who that party was. and as it was 
necessary bo enquire into the particulars of the property, before the Court 
could properly decide anything in the matter, an enquiry was ordered, as 
to who was the recorded proprietor, and who purchased the property, and 


other particulars. 

From than time until biie Gth of April 1869, it does not apoear that 
anvbhing further was done. But it was on that day reu )rbe.i to the same 
Court, that the original lolinor, Mahomed Wazir Khau, had died, and that 
two persons. Hossein AU Khan, the son, and Mussamut Khorsbed Begum, 
tliG willow of Wazir Khan, ought to be recognised as the parties from 
whom the propercy had been taken. There is no evidence whatever that, 
from the time when the property was taken possession of by the Collector, 
upon the ground that it had escheated to the Crown in default of heirs of 
Deanut-ud-Dowlah, any change was made either in the mode of possession 
or of the management. 

Nothing seems to have been done as regards the jiroperby, in pur- 
suance of the order of ‘2nd September ; and it is clear that possession was 
novor given to the representatives of the judgment-debtor until after the 
Gth of April 1869. 

The Advocate-General contends, on behalf of the plaintiff, that he 
has a right to use the order of 2nd September in this way. At the 
time that order was made, the property was in the hands of the Collector 
in right of Doanut-ud-Dowlah ; but. from the time when that order was 
made, the .Advocate-General contends that it was held by the Government 
otlicers, not as an escheat, but on bohalf of the persons, whoever they 
might turn out to be, who woi’o deprived of it at the time of the sale by 


the Slieriff. 

Mr. Bonnerjee, on the otlier liaud, contends in the first place, that 
this order of the 2nd Soptoinbor, which was objected bo at the trial, was nob 
a'iinissihlo in evidence as igairisb his client; .and that, even if it wore, >t 
dons not apnear that anything followed upon it except an enquiry, which 
did nor. change in any way the nature of the possession or management 
of the property. 

[366] 1 confess I atn unable to see how the order of the 2nd Septem- 
ber />«/■ sc can ho made evidence against the defendant. If it had been 
accoinnanio'l by any actual cliango in the possession of the property, or 
the reception of the rents, it might perhaps ho made evidence: bub, as 
nofclung of that kind was proved, and as the defendant was no party o 
tliQ proeoodings, 1 do nob see how the order can pronorly be made o 

affect him. . 

That being so, it seems to me. that there was no evidence of the ouster 
of the possession of Deauut-ud-Dowlah. or of the persons who represented 
liim in interest, until the Gth of April 1SG9 which was more than a year 
after the making of the agreement of October 1867 : and I agree with tue 
Court below that no broach of the agreement has boon proved. 

But even sunposing that the order of the 7bh Sopbemhor 18h7 were 

a lrnissiblo in ovi'deaco. and could bo considered as having, m any way. 
boon the moans of ousting Deanut-ud-Dowlah s representatives, then toe 
further (juestion would aiise, whether the plaintiff has any right bo avau 

him.s( 5 lf of the agreement of 1867 in this suit 

lie entirely ignored the agreement in his plaint, and his suio is 
founded entirely upon his original rights which have bean superseded. 
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and. if I thought that any breach of the agreement had taken place, 
and that the plaiutitf was entitled to avail himself of it in this suit. I 
certainly should not be disposed, considering that he has carefully kept 
out of sight this agreement, of which of course be must have been well 
aware, to allow him any costs of suit. 

But, then, another and a far more serious difficulty in the plaintiff’s 
way has occurred to us in the course of the argument, viz., that, assum- 
ing the plaintiff to have any cause of suit udod the agreement it is 
clearly barred by limitation. And probably it was for this reason that 
be brought his suit for money had and received, instead of relying upon 
the agreement. The Limitation .\et which governs this case is Act XIV 
of 1859. The plaint was filed on the 14th of December 1872; and the 
Limitation .Act of 1871 did not apply to suits instituted before the Ist 
of April 1873. 

This case is therefore governed by s. 1. cl. 9 of the Act of [367] 1859, 
which allows the plaintiff three years only from tho time when the breach 
of contract took place. 

Now the breach of coutract hero, if any. occurred when the defendants 
neglected to take steps to reinstate the olaintiff iu tho prouerty ; and cue 
time when that occurred, was either on the 2nd Seuteinher 1868, when 
tho order, upon which tho Advocate-General relies, was made, or at what 
would have been a reasonable time for the defendants to have taken steps 
to reinstate the plaintiff. 

Now. even if we wmo to allow six months, which appears to me much 
more tlian a reasonable time for such a puroo.se. tliab would orilv carry 
the plaintiff up to tlie 2nd March 1.SG9; and this suit, not having been 
brought until December 1872, is clearly out of time. 

The real truth is tliat there was no attempt on tlie piaintiff’s part to 
obtaiti Irotn the defondaiib any performance of the agreement ; and it is 
pretty clear, from tho plaint being entirolv silent as bo tlio agreomenb, that 
the plaintiff had no thougiit of being entitled bo proceed upon it. 

The cause of action, us pur. forward in his plaint, was of a totally 
diff'eienb character; and it was not until he found himself driven to rely 
upon the agreement, that his counsel attempted to shift his ground, uud 
base his claim upon it. I am of opinion tliat bh«> appeal should he dis- 
missed, with costs, on scale 2. 

Bub Mr. Bonnerjeo contends that, besidos the costs of the trial, 
which have been awarded to his client in the Court lialow. the deien'hint 
is entitled to tho costs of tho appeal to tho Privy Council. 

lie relies upon fclie fact that tho Privy Council directed that tlie costs 
of both sides should lie taxed, in order that the lower Court should deal 
with them as cosrs in the cause. He contends ttiat it was tho obvious 
intention of tho Privy Council biiab tho costs in that Court shouhl go to 
the successful party, as part of the general cost.s of tiio cause. 

But it appears to me that this was not their Lordships’ intention. 

I think thov intended to leave the costs in the Privy Council to be 
dealt with by tho Judge who trie.l tho cause at his disore- t368]tion ; and 
1 think Mr. .lusbico Wilson exorcised a wise discretion in making each 
party bear tlieir own costs of that appeal. 

PONTIFEX, J. -I also think the judgment of tho lower Court sliould 
he affirmed. 

Tho l''i J‘‘/i was executed on tho 4th October 1866. and tho hill of 
sale to the plaintiff's testator was executed on the 9th October 1B6G : but 
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the purchase-money remained in bhe hands of the Sheriff (who had by 
that time quitted office), till bhe 24th October 1867, the plaintiff’s testator 
having warned the Sheriff nob bo band it over bo the execution-creditor. 

Under these circumstances, the plaintiff’s solicitors wrote to the ex- 
Sheriff. on the 24th of October 1867, as follows : (reads letter set out, 6 0. 
p. 353.) 

Upon that the money was paid over to the execution-creditor (the 
plaintiff’s testator having already been in possession oue year) and, under 
the circumstances, I am of opinion that this arrangement must be treated 
as a substituted agreement, forming a complete accord and satisfaction of 
the original cause of action. 


And I am further of opinion that bhe ouster, contemplated by the 
substituted agreement, was an ouster by the judgment-debtor or his 
representatives ; and that, if a covenant for title ha 1 been settled under bhe 
agreement, such covenant would not have been general against bhe acts of 
the whole world, bub would have boon conBoed to acts by bhe judgment- 
debtor or his representatives. 

The plaintiff’s testator died on the 2Gbh of Tunc 186R. while in posses- 
sion. and thereupon Government, hy its officers, entered into possession. 
It is doubtful whether such entry was made as for an escheat, the plaintiff’s 
testator having been a eunuch, or for non payment of Government 
revenue. But. whichever may be the case, while in such possession, the 
Colloetor, in September 1863. on bhe alleged authority of a lobber from the 
Commissioner, which letter is not produced, declared the sale under the Fi 
Fa inoporative ; and directed an enquiry to be made for bhe judgment- 
debtor or his representatives. The possession of the Collector, however, 
continued until .\pril 1369, when he made an order that possession should 
bo restore! to the representatives of tho judgment-debtor. Tho represen- 
tatives of tho judgm6nt-[369]dobtor do nob appear bo have been parties to 
the proceeding in which sucli order was made: and, until they took 
possession under tho order of April 1309. being more than one year after 
the date of the agroemonb, I fail bo see that there was any ouster by them 
protected bv tho terms of the agreement. Indeed, but for the death of 
tho plainbiti's testator without heirs, and the consociuent entry and unau- 
thorised action of b)io Collector, I see no reason to bolievo bliat the posses- 
sion of bhe plaintiff’s testator would havo been disturbed. 

In my opinion, therefore, the ouster was no breach of the agreement 
referred bo iti tho lobbor of tho 24th October 1867. 

The plaintiff has noc furnishod us with the urocoedings before the 
Commissioner, and excuses himself hv alleging that these proceedings 
havo beau lost or destroyed, or. from lapse of time, wero nob procurable. 
But this is really no excuse; for. in April 1869. they could have been 
easily obtained ; and it was his own negligence nob to obtain them : yet ne 
now asks us to grope in the dark, and give him a decree in ignorance oi 
what was tho real nature of tho proceedings. Moreover, he does no 
institute his suit until tho 2nd September 1372. 1 lo proves no interm - 

diato notice, calling on the defendant to fulfil the 
October 1363 ; and, oven if we could treat his suit as a suit for biea 
that agreement of tho 24th October, ho would, in my opinion, be “airea y 
li:nitatian under tho Act of 1859. which allowed a period of three years for 
a suit upon such an agreement. If bhe I’^d duly ca led 

d(,fendanf. in reasonable time, the latter might have exercised Pressure o 
the roprosoutativos of the judgment-debtor, while his judgment was stm 
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capable, by proper process, of beiog executed agaiost this very 

propeity. I thiok. therefore, the plaintiff fails altogether, and I see no 

reason to interfere with tho discretion exercised hv the lower Court as to 
costs. 

Appeal dismissed. 
Gross-appeal dismissed. 

Attorney for the appellant : Mr. Dover. 

Attorney for the respondents : Mr. Palioloyus. 


6 C. 370 = 5 Ind. Jur. 362. 

[370] APPEAL FROM ORIGINAL CIVIL. 

Before Sir liichard Garth. Kt., Chief Juslicc, and Mr. Justice 

Pontifex. 


Chunder Coomar liOY AND ANOTHER {Defendants'/ V, Gocool 
CHUNDEH BHUTTACHAR.JER {Plaintif).* 

[29th August, 1879.] 

CtyiZ ProcPdure Code (Act X ol lS77i. s. 3i--A(iding Punies Plamliffs-Act XXVTT 
of 18G0, $. 2 — Ilijluer of Certificate of Administration, 

A sued ;iSorily son and beirof hiiifuhor D. C, the widow of B, having with 
the concurrence of A» taken out letters of aiiminiatration to estate was on 
the cipplicatjou of A at tho hoiring of the *.uit, nude a co-plaiotifi under e. of 
the Civil Procedure Code. 

//eW, that C ought not to have bean joined as a plaint ifl in the suit, inasmuch 
as A had no right at all to 


Section 82. as fir as fhe addition of pJaintiOs cf-ncerned, oulv applies to 
those cases in which che origin il party who brought the suit had somo title to 
sue. 


Per PONTIK i:X, J.— The power given by s. 27 of the Code ought to be exorcised 
before the tjr->t hetring < f the ease. 

Hell also, that s. 2 of Act XXVII of ISOO prohibited A from suing alone for 
although he rri i 'Ubt. buudioialJy cutitlKd to rec over jt, )et there was no 

vexatious or Inudulont wiiuholduig of tho debt wiiniii the meaning of that 
section. 


tR 


Per flAHTfl, C. J. — A debt c-;iniiot. bo -Yiiid ti bo i >nsly withhold” within 

tho inu.itiitig of liiit .sociton, simply beciii-o th** d<ri>tor omil^ to pay it 

20 E. 537 (5.i0t ; 7 M. I 10 '120J ; 13 C. 47 (i;» : H lud. Cas. 87 (y0l= 12 C L J S'l? 
(512 ; 30 -M. 410 (120i = 2 M.L.T. 417; D.. 21 C. 34 (30); 2 L.B.R. 245 (253),] 


from a decision of WilSO.n, J. 

This suib was broughb l)y Gocool Chmnler Ehubbacharjee, as tho 
only son and licir ot' his father Sihehundar Jihuttucharjeo, to recover 
from the dofondanbs the iimouiit of piincipil duo on a joint and several 
promissory note e-xocnti'd iiy tlio dofeiidjiiit.s in favour of Rihchuncler, and 
datetl tile Gi.li of Juno l87o, bogothor witli tho hahnice of intorost thereon 
from March 1878, tljo whole sum sued for hoing Rs. 0.736. 

Sdicliundcr died <*n tlio 2-lth May 1878, and fho plaint was filed 
on the Obh of Juno. 1878. On tlio Otti of Juno, lobter.s of administration 
of the ostato of Sihciiundor wore granted to liis widow Kisto Kaminee 
Dabee. 

When tho case camo on for lieariiig. an application was made that 
the administratrix should ho nd<lod as a phiintiff nndor s. 32 of the Civil 


This case wn in idvcrcentiy onntceJ, but being important is now iii.sortcd. 
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Procedure Code. This application was [371] granted, and a decree was 
given by Wilson, J., to the two plaintiffs, for the full amount of the claim, 
with interest and costs. 

From this decision the defendants appealed. 

Mr. Phillips and Mr. J. G. Apcar, for the appellants. 

Mr. Bonnerjec and Mr. Mitter, for the respondent. 

The following judgments were delivered : — 

JUDGMENTS. 

Garth, C. J. — I think that the Court below had no power, under 
the circumstances, to add the name of the administratrix as a co-plaintiff, 
or to give a decree in favour of both the plaintiffs. 

The amendment was made at the trial under s. 32 of the Civil 
Procedure Code, which allows the Court “ to order that the name of any 
person who ought to have been joined in the suit, either as plaintiff or 
defendant, or whose presence before the Court may be necessary in order 
to enable the Court effectually and completely to adjudicate and settle all 
questions involved in the suit, should be added,” That section, so far as 
the addition of plaintiffs is concerned, appears to me to apply to those 
cases only where the plaintiff who has brought the suit is one of the right 
parties to sue, but some other person, either as being his co-contractor, or 
otherwise jointly interested with himself, ought to have been joined as a 
co-plaintiff. I do not think that the section is intended to enable a 
plaintiff who has brought a suit without having any right to do so. to add 
the name of a person who has the right to sue, and to obtain a decree in 
right of that person ; and I rather think that the learned Judge in the 
Court below was of that opinion, because he goes into the question of 
wliothor the original plaintiff in this case had a right to sue, and decides 
tliat ho had. because the defendants wore vexatiously withholding the 
debt from tlie plaintiff, and so the case came within the exception in s. 2 
of .\ct XXVII of 1800. 

Now it aijpears to ino that, in this case, there is no ground whatever 
for saying tliat tlio defendants “ vexatiously withhold ” the debt from the 
plaintiff'. The plaintiff, of course, could have no claim whatever to the 
inonov till the death of his father Sihehundor on the 24th of May 1878. 
Within twelve days of [372] that time. — namely, on the 3rd of June 

plaintiff brings this suit. It does not appear that Sihohunder 
over required paytnonb of the debt in his lifetime, nor that the plaintiff 
over a^ked for it before he brought this suit. There certainly was no 
refusal on the defendants’ part to pay it ; and so far from the debt being 
witlihold vexatiously or frautlulently, it appears from the answers to the 
interrogatories which have been put in by the plaintiff himself, that the 
defendants have been trying to make an arrangement to pay whatever was 
duo from them to the plaintiff as well as to blie other creditors. _ 

Tlio real reason why the suit was brought so soon after Sibchuoder 8 
death, was very candidly admitted by the plaintiff's counsel to have been, 
because the promissory note bore date the Gth of .Tune 1875, and the 
plaintiff s advisors filed their plaint on the 5th June 1878 to prevent the 

claim being barred by limitation. . 

But tlien Mr. Bonnorjoo for the plaintiff contends, tnat where there 

is no r.jal doubt as to the person entitled to receive a debt, the payment 
of it must ho considered to he withheld vexatiously if tlio debtor simply 
omits to pay it. But this, in my opinion, is not the 
section. If it wero. I think the object of the Act would ho entirely 
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defeated. The heir of a deceased Hindu or Mahomedan might then 
always sue for a debt due to his ancestor without even asking for it ; and 
unless the defendant could show at the trial that he had any reasonable 
doubt as to the party entitled to receive the monev. the plaintiff would 
be entitled to recover. This would not be affording to the debtor the 
protection which the Act intended to give him. and it would bo giving no 
meaning, except perhaps a very strained and unnatural one, to the words 
withheld from fraudulent or vexatious motives." 

I consider the intention of the Act to be, that, as a general rule, no 
Court shall compel any debtor of a deceased Hindu or Mahomedan to 
pay his debts to any person unless such person shall either have obtained 
a certificate under the Act, or probate of the deceased’s will, or adminis- 
tration to his effects. The only exceptions to this rule are cases where not 
only there is no reasonable doubt as to the person entitled to receive the 
[373] money, but whore also the debtor withholds the debt from fraudu- 
lent or vexatious motives. The mere non-payment of the debt when it 
has never been asked for. or whero the debtor is doing his best to pay 
it. is to my mind clearly not a withholding it from fraudulent or vexatious 
motives. 
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I am strongly disposed to agree with what fell from my learned 
colleague during the argument, that if the heir of a deceased Hindu sues 
for a debt without having obtained a certificate or probate or administration, 
upon the ground that his case is within the exception, — that is to say, 
that there is no reasonable doubt that he is the person entitled to receive 
the debt, and tliab the defendant is withholding it from fraudulent or 
vexatious motives : — if he does not make this statement, it ought to be a 
good answer on the part of the defendants that tlie plaintiff has not olitain- 
ed a certificate or probate or letters of administration, and consequently 
that he has no right to sue. 

The Madras High Court has held in Gooindappx v. Kondappa Sastru- 
hi (1), that ic issulUcienb for the plaintiff to bo prepared at the trial with 
proof of his certificate when he has stated in his plaint that he has applied 
for it, aud possibly ib might bo right (in analogy to cases in England, 
whore a party sues as executor or administrator, and obtains his probate 
or letters of admioisbration before bhe trial) to hold that this would be 
sufficient. 

Jiut that is not the plaintiff's ease here. Ho has neither obtained 
nor intended to obtain administration, and the defendants raised the point 
by a direct plea that administration had nob boon granted to bhe plaintiff, 
but had f)oon granted with tlie plaintiff's consent to a tliird person. The 
plaintiff, therefore, having no right whatever to sue. and the Court having 
no power to oomt)dl tlie defendants bo pav him the money, ho applies at 
bhe trial to add bhe name of bne administratrix as a co-plaintill with himself. 
Pie does nob auply to substitute her name for his ; -that he must have 
done under s. 27 of the Code, and the Court could not liavo granted the 
ap])licabiou unless it liad f>o 0 u satisfiotl that the plaintilT had sued in his 
own name under some hona fide mistake. Hero ib is not protended that 
there was any mistake. Nor was the application made upon the ground 
that [374] bhe plaintiff an<I the administratrix claimed the right to this debt 
in the alternative (see s. 2G). Mr. lionnerjeo does not attempt to pub his 
case uuon that ground. Ho contends, that the plaintiff and the admiuis- 


(1) i; M. H.C.R. 131. 
24.3 
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tratrix had a joint interest in the debt, the one as the person beneficially 
entitled, the other as the person who bad the legal right bo sue. 

But even assuming that in some cases it might be proper that a 
trustee and his cestui que trust should join as co-plaintiffs, that could only 
be in a case where the Court was at liberty, if it thought proper, to make 
a decree in favour of the cestui que trjist. But here the Court is expressly 
prohibited by s. 2 of the Act of 1860 from ordering the defendants to pay 
the debt claimed to the plaintiff, and it is equally prohibited, as it seems 
to me. from ordering the defendants to pay the debt to the plaintiff 
conjointly with some one else who has a better title. If this were per- 
mitted. creditors would be deprived of the very protection which Act 
XXVII of 1860 was intended to atlord them. A party, claiming as heir 
to a Hindu, but having no title as such, might always sue with impunity 
for a debt due to the estate, and then by bringing into the suit at the 
last moment the party who is really entitled, they might obtain a joint 

decree. . 

In this case the party who had no right to sue brought tlie suit, ine 

party who had the right did not sue. aud yet by making these two porsons 

co-nlaintiffs at the trial, the .ludge not only places them in a position to 

obtain a joint decree, but obliges the defendants, who had at any rate au 

answer to the suit uo to the time when the administratrix was joined, to 

pay the costs of it uh initio. u j f 

The plaintiff had really no excuse then for the course which he adopt- 
ed. He might, if he pleased, have taken out administration himself, or 
when bo waived his right in favour of his mother, he might, have withdrawn 
his suit at little or no expense within three days after ho had filed ms 
plaint, and allowed another suit to be brought at once in the name of the 
administratrix. There was no diniculty as regards limitation, because 
interest had lieon paid up to Marcli 1878. and the plaintiff had full notice 
of tlie mistake he was making, because the point was directly raised ui the 

defendants' written statement .. 

[ 375 ] In order to avoid furtlior dol.iy and expense. I am prepared, ii 
both parties will assent to that course within a fortnight from this date, 
to allow the decree of tlio lower Court to stand in favour of the adminis- 
tratrix onlv. Mr. Honuorjoo's clients paving the costs in both Courts on 
scale 2. In that case the name of the original plaintiff will lie omitte . 
and the amount of the dofeiulants’ taxed costs will be deducted from the 

amount of the ilecroe. 

If the parties do not consent to these terms within a fortmgnt 
from this date, the judgment of the Court below will ’ 

and the plaintiff’s suit will bo dismissed with costs m both Oouitson 

I?, ,, -KX, .J.—Tho plaintiff in this case sued as onlv son 
of his father to recover the principal and interest. 

promissorv note granted by tlio defendants to the puuntill s fi^thoK 1 
Hint w., aie.I nu U,o Oth of .Tuno 1S7S, .vi.,h,o twelve ■ 
dealli of the tathor ; but tho summons was not served on the ^ 

until tho 18th of -luno. In tho moantiine. on the 8th of ® 

,i grant of letters of administration to tlio f.anor s estate was made concur- 
of his widow. This order could only have been made ® 

ronce of tho plaintiff , who must have been aware before filing his P 

written statement, took the obiection that 
^ b™,, .o the widow, which precluded 
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the plaintiff from recovering in this suit. The plaintiff, however, elected 
to go to trial, and filed interrogatories, which the defendants were obliged 
to answer. But at the hearing the plaintiff’s counsel asked the learned 
Judge in the Court below to add the administratrix as a co-plaintiff, which 
aupHcation, though opposed, was granted as if authorized by s. 32 of the 
Code, and thereupon a decree was at once made for payment to the plain- 
tiff and co-plaintiff, not only oF the moneys secured by the promissory 
note, but also of all the costs of suit. 

Against that decree the defendants have appealed, insisting that the 
learned Judge in the Court below had no authority bo add the administratrix 
as co-plainbirt‘ at the hearing, and at all events ought nob bo have directed 
the defendants to pay the [376] costs of the suit ; for if the addition of the 
co-plaintiff was necessary, tlien no costs should have been given up to 
the hearing : and if her presence was unnecessary, then, at least, the 
defendants ought not to have been directed to pay her costs, or the costs 
incidental to making her a party. 

Technically I am of opinion that tlje Court below did not have power 
to add at the hearing the administratrix as a co-plaintiff : and of course, 
if the judgment of the Court l> 0 low is tachnicallv wrong, the whole caso 
of costs is open in aopeal. In my opinion s. 32 of Act X of 1S77 applies 
to a suit which is to some extent properly instituted, though partially 
defective ; in other words, there is no jurisdiction at the hearing to add a 
plaintiff, unless the original plaintiff had some title to sue. It was 
strongly urged before us. that the original plaintiff, as sole heir of iiis 
father, was entitled to sue alone for the debt, or at least had some title to 
sue. J^ub 8. 2 of Act XXVII of JHbO enacts, chat “no debtor of any 
doeeassd nerson shall bo compelled in anv Court to pay his debt to any 
person claiming to be entitled bo the effects of any deceased person, or 
any part thereof, except on the production of a certificate, to be obtained 
in manner liereinafter mentioned, or of a probate or letters of administra- 
tion, unless the Court snail be of opinion that paymeuc of the debt is 
withheld from fraudulent or vexatious motives, and not from any i-eason- 
able doubt as to tlie party entitled.” 

In this case the plaintiff has nob attempted to prove, nor is there any 
ground for saying, tl^ab the defendants withheld payment from fraudu- 
lent or vexatious motives. No dotnaiiu was proved bo have been made 
before suit, and l)ofore service of tlie summons an order for administra- 
tion had been grantofl with the pl.iintiff’s concurrence to another person. 
No offer of obtaining tlie concurrence of the administratrix was made 
before the hearing, and it appears that so far from evading payment, the 
defendants were taking steps to raise the money. 

Section 27 of .\cb X of 1H77 authorizes the Court to substitute or 
add the proper plaintiff when the suit has boon instituted by a wrong per- 
son under a /wnu. ,/fdc mistake; hut oven if thero were a />o«a /idc mistake 
in this case, it appears to me that, as the section does nob contain the 
words “on or before the first hear-[377]ing,” which appear in s. 32, 
the power given !)>’ the section ought to bo exercised before the first hear- 
ing : and as the objection was taken in the written statement, it was mere 
perversity of the original plaintiff to wait until the hearing before he 
asked for the administratrix to bo made a co-plaintiff. 

The order of the Court below being in my opinion technically wrong, 
the appellants would he entitled bo have the decree reversed with costs in 
both Courts. But inasmuch as substantial justice was in fact done by 
the decree in ordering payment to the administratrix, I also should ha 
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willing, if the parties consent, and for the purpose of saving expense, to- 
allow the decree to stand so far as it directs payment to the administra* 
trix. But whether the parties consent or not, I think the plaintiff must 
pay the whole costs of suit and appeal, to be set off against the 
decree, if the parties elect to let the decree with the proposed modification 
stand. 

Appeal allowed. 

Attorneys for the appellants : Messrs. Beeby and Rutter. 

Attorney for the respondent : Baboo Brojonath Mitter. 


6 C. 377 = 7 C.L.R. 375. 

APPELLATE CIVIL. 

Before Mr. Justice Pontifex and Mr. Justice McDonell. 


Doolkr Cii.vN'i) AND OTHERS [Dccrec-holdcrs) V. Omda Khanum 
alias Baru SllURlBD AND OTHERS [J udgmcnt-dcblors) * 

[3rd June, 1880.] 

MortQdge Decree for Account and Sai£ — Taking of Accounts— Withdrawal of Execution- 
Proceedings — Principle on which Accounts are to be taken. 

A mortgagee, who has obtiviDcd a decree for an accouot and sale, is not entitled 
to withdraw from the Liking of accounts in bis cxecutiou-proccediugs, when 
those accounts appear to be going against him. 

[R., 5C.L.J. 192 (200)=34 C. 223 (233); 7 Ind. Cas. 547«6N.L.R. 109(112).] 


The appellants in this case bad obtained a decree for an account and 
for the sale of certain property mortgaged to [378] them by the respond- 
ents. But finding that, at the taking of the accounts, the balance was 
against them, they applied to the Subordinate Judge of Gya to allow them 
to withdraw from further execution-proceedings. Tlie Subordinate Judge, 
on the 30th August. 1878, whilst allowing thorn to stop proceedings, refused 
to permit thorn to witbdraiv or strike off the case uutil the accounts were 
settled. 

Tlio decree-holders appealed to the Judge of Gya, who confirmed the 
order of the lower Court, aud dismissed the appeal. 

The decree- holders then appealed to the Uigh Court. 

Baboo Molicsh Chundcr Chowdhry and Boboo Niltnadhub Sen, for the 
appellants. 

Mr. C. Gregory and Baboo Prannath Pundit, for the respondents. 


JUDGMENT. 

The judgment of the Court (PoNTiFEX and McDonell, JJ.) was 
delivered by 

PoNTiFE.V, J. — The main question in this appeal is, whether a mort- 
gagee, who has obtained a decree for accounts and sale, is entitled to 
withdraw from the execution-proceedings when those accounts appear to 
bo going against him. There is a subsidiary question, viz., if be is not so 
entitled, upon what principles are the accounts to be taken between the 
parties 


• Appeal from orclora. Nos, 174 and 175 of 1879. against the order of G. E. PorUr. 
Csq.. Omoiatiug Judge of Gaya, dated 7th Juno. 1879, alhrm.ng '■be ^er of Baboo 
ilatadin, Subordinato Judge of that district, dated the 30th August, 
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Now we think, that the essence of foreclosure and redemption suits 
is, that in such suits each party is entitled to enforce his rights. A plain- 
tiff claiming foreclosure is hound, upon the accounts being taken, if the 
balance is against him, to pay that balance. On the other hand, a plaintiff 
claiming redemption must submit to a decree for sale or foreclosure if he 
makes default inpayment. Unless this were so, there would be a multipli- 
city of suits. To avoid this, it is necessary, under decrees for foreclosure 
or redemption, that the accounts between the parties should bo settled and 
discharged. In this case, the plaintiff obtained a decree on the 12th May 
1862 upon a mortgage-deed, and he claims that, previously to the mortgage 
[379] to him, he held under the mortgagor, the predecessor in title of the 
defendants, a zur-i-peshgi lease, and he also claims, as I understand, 
that at the expiration, or soon after tlie expiration, of the zur-i-peshgi, the 
defendants themselves entered into another ticca arrangement with him. 
A Question that has been repeatedly raised in this suit, and which has been 
before the High Court no less than four times, is. whether the plaintiffs is 
to be treated as a mortgagee in possession in taking the accounts, — that is 
to say, whether the zur-i-peshgi deed and alleged ticcadari are to bo dis- 
regarded. 


At first, by some inadvertence in Mr. Justice Phear’s judgment, it 
seems to have been laid down that he was to be treated as a mortgagee in 
possession ; but. on a subsequent appeal, Mr. Justice Phear distinctly 
stated that, if that construction had been placed uuon his judgment, it 
was what ho never intended. Of course, if the mortgagee held possession 
under any contract of title distinct from his mortgage, he would be enti- 
tled to set up that title, and insist that his possession under that contract 
was distinct from his mortgage title, and that he could, during such 
possession, only be charged with rent payable under that distinct contract. 
Now. when the case came before Mr. Justice Phear on the 13th March 1875 
a decree was passed by this Court, directing that certain accounts should 
be taken, and under the terms of that decree as it stands, the plaintiff 
would have to account as a mortgagee in possession. Although that 
decree has not actually been set aside, and although no decree has been 
made in its place, yet it clearly appears from the judgment of Mr. Justice 
Phear of the 28th July 1876, that it was not the intention of tlie Court 
that the account should be taken against the mortgagee as against a 
mortgagee m possession. It is therefore necessary for us now to do 
justice l)etwaen the parties. We agree with the lower Court in 
thinking that the mortgagee is not entitled to withdraw from the 
taking of accounts in his oxecution-proceodings at his own will and 

JT ° 13th March 1875 directed 

'"’as him, should pay such 

1 a balance wL due 

^ to tbe defendant; and 

should bo ‘"PO" "'••‘ch a decree 

taken'Leforus"" 

In sending back the case to tbo Court below, wo think we ouehfctn 
distinctly, and so as to nrevent future litigation between the par- 
ties, the principles upon which tbe accounts should he taken We arl of 

n.m "'^^er the mortgage deed, and that, from such half voarlv 

amounts of interest, should be deducted the rent payable but unpaid ly Z 
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mortgagee during such half year under any contract for possession, separate 
and independent of the mortgage; and if, for any period the mortgagee 
was in possession, rent became due under any such separate or indepen- 
dent contract, during such ooriod. be should be charged as a mortgagee in 
possession. The balance of interest half-yearly (if any) will not carry 
interest up to the date of the decree. But an account must he made up. as 
on the date of the decree of the 12th May. 1862. of the principal and 
interest, after making such deductions as I have mentioned, due to the 
nlaintiff at that time. Upon that aggregate amount interest will again be 
<Mlculated at ono percent, per mensem, and against the subsequent half- 
yearly accounts must bo set off the amounts luiyable and unpaid by the 
mortgagee in respect of rent under any contract for possession, separate 
and independent of the mortgage; and for any period uocov'ered by such 
separate and indepeiulent contract, such a sum as should be charged 
against a mortgagee in possession. 

The accounts being so taken, the mortgagor must pay the balance, if 
any, found due from him on such account, to the plaintiff, the mortgagee. 
On the other hand, if a balance is found due from the plaintiff, the 
mortgagee, to the defendant, the plaintiff must pay such balance to the 
defendant. 

We think, in order to put a stop tofurtiiAi- litigation between the 
parties, that, if any dilliculty arises in carrying out this order, the parties 
should have liberty to apply direct to this CDurt. .\s the appellants have 
failed on the main point of their appeal, they must piy the coses of this 
apneal. 

[381] The recorfl will be sent down at once, and the parties must 
can y in their ac(5ounts within six weeks of tho arrival of the record in the 
Court below, with liberty for such Court to extend tho time on a proper 
case being made. 

Appeal and case remanded. 


6 C. 381 (P.C.)a 7 C L R. 313^7 I A. 250 = 3 Shomc L.R. 231=4 Sar. 

P.C J. 191 3 Snth. P.C.J. 812»4 Ind. Jur. 669. 

PRIVY COUNCIL. 

Prksknt : 

Sir J. TU. Colvilc, Sir D. Peacock, Sir E. Smith, and Sir R, 13. Collier. 

(Oa Appeal from the Hi<jh Court of Judicature at Fort William in Bengal.l 

SHOSniNATH GHOSE AND OTHERS (Plamtlffs) V. KlUSHNASDNDERI DaSI 

{Defendant). I7bh and Hth July, iSSO.] 

HtndK Law^Adoption among Sudras^Exeeution of Mutual Deeds — Actual giving and 
lohingof Child. 

Althoui^h it ha« boon held tb^t, in the of Sudras. no ceremonies except 
tbo Kiviijg and lakin^; of the child are nocos^ars* to an adoptioo, yot it is not to 
betaken for grauccd. that such i;tving and taking can be completed by the 
execution of mutual deeds without more ; but. semble, that, according to Hindu 
usage which tbc Courts should accept as coverning the law, the giving and 
taking in such an adoption ought to take place bv the father banding over the 
child to the adoptive mother, the Utter intimating her acceptance of the child in 
adoptiou. 

In this case it was found on the evidence, that it was not tho intention of the 
parlies to complete the adoption by the mere execution of the deeds. 

[R. 5 M. 356 r3G*2i; 11 B. 381 (304); 12 A. 328 (334). 21 13. 473 (479) = 2 Bom. L.R. 163 
(1«0) 13 M 214 VilO^; Coos.. G A. 27G (282) (F.B.l ; 11 M. 5 (6) ; D,, 9 A. 253 

(279).] 
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High Court of Bensal r5bh February 
1878], confirming, except as to costs, a decree of the District Judge of 
Bhagalpore (8bh February 1876), whereby the suit was dismissed. 

The first appellant sued, in January 1875. to establish the fact of 
bis adootiou m 1864 by the respondent, the widow of Dwarka Nath 
Crhosj. who. before his death in 1863. had orally given to her power 
to adopt. The co-appellants were joined in the suit, having uurchased 
a part of the estate cl iimed ; and the object of tlie suit was to obtain a 
declaration of the right of the alleged adopted son to possession of the 
estate of Dwarkauath [382] Ghose. to which, as his solo and sonless 
widow. Ivnshijasunden. the respondent, bad succeeded. 

Dwarkanath Gnosa having, by custom, the title of " Mohashoi.” was 
a zemindar of considerable estate, and a principal person in the caste of 
1 Northern, Kaists. residing near Bhagalpore in Behar He 

left, besides his widow and heiress Krishnasundori, two neohews sons of 
a half-sister. Puroochandra Singh and Upendra Chandra Singh, who would 
in the absence of an anoption by his widow, have been his heirs in remain- 
der after her death. He also left a half-sister Bliagbati. a childless widow 

and an aunt. Shinasundori. whose names were on the instruments of 
adoption. 

To record the oxistonce of the authority to adoot, as well as certain 

dispositions said bo have he m made by Dw.irkauath Ghose of hts property 
to take ohoct after tlie adootiou should have been completed, the rospond- 
out Knshnasunderi exectited, on tlie l.sb of October 18(53. and shortly 
afterwards caused to be registered, an instrument called a " bidhanpatro ’’ 
setting forth the above facts. The nephews in tiie same year obtained ’a 
decieo on tlie strength of bno gifts recited in tiie “ bidiianpitro," 

h u of Krishnasimderi. with the assistance of her 

half-brother Chandra Naram Singh, and of her brother Surjomirain. a 

r Courts, selected the first appellant as a suitable 

SrL!rJnTr;i '7;'' ’^1 Chandra Mitter, fourth son of 

On th« ! Burdwan district: an.l he was aged about seven years. 

?nd the "7' r ' *• the two instruments, the "danpatro- 

the widnw7 rl''i7 relied, were executed at 

ments hv themselves constituted a valid and irrevocable transfer of the 

oru^.“i:™a;;.°ohr "'■ 

riio plamtill, therefore, brought the present appeal. 

tbo a'Duolkn"; ■'I'-- “PPo^'-eJ for 

Mr. i7. V. Do;/,ic and .Mr. Woodroffe. for the respondent. 

tba. on .Ho oridenoe, a ocple. :;or "Ta^, 

( 1 ) Tr-aoBlatioea of the,e docameat. will be fouod in 11 B.L.R,. pp. 172, 173. 
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made to Srccnarain Milter v. Kishensoondery Dossee (l) and Indromoni 
Ck02vdhra7ii v. Beharilal MuUick (2). 

Counsel for the respondent were not called upon. 

JUDGMENT. 

Their Lordships’ judgment was delivered by 

Sir J. W. Colvile. — The question in this case is, whether tbo 
plaintiff has been validly adopted as the son of Dwarkanath Ghose, who 
died on the 30th of June 1863, by his widow, the defendant. It is admit- 
ted that she had authority from her husband for that purpose, and the 
adoption is alleged to have taken place on the 11th of June 1864. 

Their Lordships do not propose to go at any length into the facts of 
the case, which are fully and lucidly stated in the two able judgments 
that are the subject of this appeal. It is sufficient to refer to a few of 
them. It appears that the widow lost no time in seeking to carry out her 
husband’s direction to adopt a son. A correspondence, which was carried 
on chiedy by Surjonarain Singli, her brother, who took the principal 
part in all these transactions, began in January 1864 ; from which it 
appears that, whatever unwillingness Srinarain, the natural father of 
the plaintiff, may have felt at drst to give [384] his son in adoption, 
had been overcome before the end of the following May. The 
record contains only the letters written by Surjonarain during this 
period : but from them it may be inferred that Srinarain, in one or otlier 
of his letters that are missinc, bad stipulated for the oxecucion of deeds of 
gift and accentance which, if witnessed, as was contemulutod, by the 
reversionary lieirs of Dwarkanath Ghose, would afford ovidenca against 
them of the adoption and of the authority under which it was made. It 
may also bo inferred that, at one time, it was contemplated tluit the 
defeiulant should send persons to bring the boy, without his fatlior, to her 
house at Bliagaluore from Mahta, his father's place of residence, in order 
that slio might see him before adopting him. Ultimately, however, Srinarain 
liimself iiccomuaniod the boy, and came to Bliagalpore on the 7fch of June 
1804 : and it may he that there was at that time some notion iii the minds 
of all the uartios that the adoption would then take place. However 
this may ho, it is an undisuutetl fact that the deeds upon the construction 
of which the determination of this appeal must now depend, were executed 
on the 1 Uh of Juno 1864. It is. on the other hand, equally clear that 
the boy, instead of romaUiing witli the defendant in her house, went back 
with his natural father to Mahta on the following day, the l*2th of Juno 
1864. lie afterwards returned to the defendant’s house, together with 
his hrotliors, who at least were only there on a visit, in September 1864, 
whilst Srinarain was on a pilgrimage. The brothers went homo in 
Novoral>er, hut the boy remained in the house of the defendant. There 
appears to have been on tlie part of the father some remonstrance as to 
this, or. at all events, the expression of a wish that the boy should be 
sent hack to him : and accordingly the boy was sent back to his father's 
house in December 1864, as it was expressly stated in the letter which 
accompanied him on his return, agreeably to his father’s order. After that 
period ho never returned to the dofondanfs liouse. Furtlier correspondence 
ensued, and ultimately, on the 2.5th of March 1865, Srinarain himself 
wrote a letter, in which, after stating the boy's rep ugn ance to leav e bis 

(11 11 li.L.tt. 17I = L.B. l.A. Sup. Vol. 149. 

(•2) L.R. 7 l.A. 24 = 5 C. 770. 

Q.'in 
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own home, the repugnance probably being that of hia mother to part with 
him, aud the [385] general feeling of the family, he ends by saying ; “ In 
this I have no power, as I have already informed you in my previous 
letter; and now I positively inform you that you all, relinquishing this 
hope, in consideration of the future, for the preservation of the estate, 
should make datcak-grahan (accepting a son in adoption) or any other 
arrangement you think fit;*’ pointing evidently to the adoption of another 
child by the defendant. 

In this the defendant appears to have acquiesced ; but it was suggest- 
ed on her part that the deeds which are in question ought to be 
eancelled, in order to remove the cloud which would otherwise rest on 
the title of any other boy whom she might adopt. For nearly a year 
Srinarain seems to have thought that this was the right and proper thing 
to be done, and to have been willing to concur in it ; but in March 18G6, 
he, having probably been advised, during a visit he was then paying to 
Calcutta, that his right to do so was at least questionable, refused to do 
it, and determined to leave things as they were ; not, however, even then 
insisting on the adoption as complete and irrevocable. Thereupon tlie 
suit which has been before their Lordships on a former occasion was 
brought by the present defendant, seeking to have those deeds cancelled. 
In uhe course of that suit the validity of the adoption came in question : 
the Courts in India pronounced against it. and decided that the deeds 
should be delivered up to bo cancelled. On appeal to Her Majesty, 
their Lordships were of opinion that the suit was improperly brought! 
and could not be maintained, being one in the nature of a suit fora 
declaratory decree, and brought in the absence of the child said to have 
been adopted ; and they finally dismissed it. leaving every question touch- 
ing the validity of the adoption open (1). 

So matters remained until the plaintiff came of ago. and he then 
brought tbo present suit to enforce his rights as an adopted son. 

The case made by him, and the case tried in the Courts below was. 
not that he had a good title by adoption bv virtue of the deeds in question 
alone, but treated the execution of those [386] deeds as contemporaneous 
with tbo performance of all the ceremonies incident to an ordinary 
adoption. There was great conlliet of evidence upon the case so set up’; 
and ultimately both the Indian Courts, in extremely well-rea.soned judg- 
ments. found that no such formal adoption, as was alleged, ever took 
place, and dismissed the suit. .-V suggestion, however, as appears at the 
end of the judgment of the High Court, was made by one ol the counsel 
for the plaintiff, to tlie effect that, even if there had been no such formal 
adoption as was allogod. the deeds themselves operated as a complete 
giving and taking of the plaintiff; that that was all that was essential in 

the case of Sudras . and that the adoption was completed by virtue of the 
deeds alone. 

Their Lordships, hy their ordinary rule, are precluded from going into 
the correctness of the findings of the two Courts upon the fact of the formal 
adoption attempted to be proved. This lias been fairly admitted by the 
earned counsel for the appellants at their Lordships’ bar. who have accord- 
mgly argued only the latter point.— namely, whether the effect of the two 
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It seerns to their Linlships that two queabioos arise upon this point: 
firat. whether, according to Hindu law, an adoption cm be etfected, even 
atnonj'at Sadras, by the mere execution, without more, of such instru- 
ments as those in question ; and secondly, whether it was the intention of 
the parties, when they pub their bands bo those two instruments, that 
sucli should bo the case, or whether the execution of them was not 
intended bo be a mere steo in the proceedings which were bo result at one 
time or another in a complete and full adoption. Their Lcrdships vvill 
deal with the last of those questions in the first instance. 

The first thing that strikes them is the extreme improbability that it 
should havo boon the intention of the parties bo mako an adoption by the 
mere execution of the deeds. Yeb that such must havo been their inten- 
tion, if r.heve was then a complete adoption, follovvs from the findings 
of the Courts that nothing more was doue, or, presumai)ly, intended bo be 
done. Such a [387] course of proceeding seems to he in the liighest 
degree repugnant to the ordinary habits, feelings, and usages of two Hindu 
families, both of considerable resuectabiliby. That tins is so is shown by 
tho circum.sfcanco that the nlaintilT b.as thought (as the father in the 
former suit thouglit) it necessary to sot up a case of formal and full 
adoption, with all ceremonies, whether necessary or not necessary; being 
the case which has been negatived by the two Courts. Nor does it appear 
to their Lordships that the terms of the deeds are necessarily inconsistent 
with tile finding of tho Iligli Court that such was nob the intention of 
the parties. The wonls of the deed of acceptance, no <loubt, are strong, 
and are, as translated, in the present tense. Those words, acconling to 
the translation on the present record, are these : — “ I take in adoption 
Rrinarain Nogendro Chandra Mibter, the second son of your third wife. 
Sriraati Monmohini. with the consent of all, and according to rulo and 
usage. ' In tho record of the former case before their Lordships there is a 
somewhat dilferenb and more exoanded translation of the sam » passage, 
the tortns of which are : — "Ido, with the prescribed rights and cere- 
monies, adopt as ray son Nogendro Chandra Mittor, your second son by 
your third wife. Srimati Monmohini." The words " with the prescribed 
rights anti ceremonies," are stronger than the words " according to rule 
and usage :" but even taking, as their Lordships do, the latter to be the 
correct translation, it seems to them that the words point to an adoption 
in tho customary and formal manner, and to socnathing being done ultra 
the mere execution of those two instruments. 

Creat stress has been laid, by Mr. Branson, particularly upon the 
immediate registration of tho deeds. But as to that, their Lordships think 
tliab, albliougli the circumstance of registration, as well as that of tlie exe- 
cution, of the deeds would, of course, ho very cogent evidence upon the 
mam issue which was tried in the case. — namely, whether there had been 
a formal and regular adoption. — and might, if the other evidence that was 
given upon that point had been nicely halanceil. have been sullicient to 
turn the scale. — it is of far less weight uoon the question whether it was 
the intention of the parties, without [388] more, to treat the execution of 
tho deeds as an adoption. It shows, no doubt, what is fully admitted, 
that both parties then supposed that the adoption would take place at 
some time. 

Their Lordshios, therefore, see no reason bo ditfar from the conclu- 
sion to which tho High Cnirt came upon the whole case,— that it never 
was tho intention of tho parties that the deeds should operate io the 
manner contended for. That conclusion, they think, is very much fortibed 
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by the subsequent correspondence that took place; the mode in which 1880 
the child was treated, going from one house to the other ; and the clear July 8 

willingness of the father at one time to treat the adoption as simply — 
inchoate, and something which could be given up. so that the defendant PRIvr 
might carry out her purpose of performing the wishes of her husband by COUNCIL 

adopting another child. The circumstance, moreover, which the Court’s 

have laid great stress upon. that, on the occasion of Dwarkanath's sradk ® ^ 381 
the boy supposed to be adopted was not present, and took no part in the = 7 

ceremony, is strongly confirmatory of tbe notion that all parties then C.L R. 313=* 
considered that at that time theadoption was not complete hut remained ^ 250 = 

to some extent, still in fieri. ' 3 Shome 

That being so. it is unnecessary for their Lordships positivelv to 
^cide the first question.— namely, whetlier there can be. according tc * 

Hindu aw and usage, an adoption simply bv deed, and without that = 3 Suth. 
corporeal delivery and acceptance of the child which is almost univer- P C.J. 812 = 
^lly treated as the essential part of an adoption in the Dattaka form * Ju**- 

i hey desire, however, to say. that they are very far from wishing to give 389. 
any countenance to the notion that there can he such a givin“ and a 
taking as is necessary to satisfy the law, even in a case of Sudras by 
mere deed, witliout an actual delivery of the cliild bv the father Tliero 
IS no decided case which shows that there can be an adoption by deed 

in the manner contended for : all tliat has boon decided is tliat. amongsc 

budras. no ceremonies are necessary in addition to tlie giving and taking 
of the child m adoption. The mode of giving and taking a child in 
adoption continues to stand on Hindu law and on Hindu usage, and 
It IS perfectly clear that, amongst the twice-born classe.s. there could be 

religious ceremonies, iho (htUi 
L389J Jwnam m particular, are in their case requisite. The svsteni of 
adoption seems to have been borrowed by the Sudras from these twicc- 
born classes ; whom in practice, as appears by several of tlie cases thov 
imitate as much as they can; adopting those j.urelv ceromoniai and 
S wh.ch it IS nowd.-cidedare not essential for them, in 

add tion to the giving and taking in adoption, ft would seem, therefore 
that, according to Hindu usage, which the Cmirls should accent is 
governing the law, the giving and taking in adoption ouglit to take place 
by the fatlier l.anding over the cliild to the adoptive mother, and the 
adoptive mother declaring that she accepts the child in adoption 

tor these reasons, their Lordships think tliat no ground has been 
UkI ford.s urhmg the judgmont of the High Court: and thev will there- 


Solicitors for the appellants ; 
Solicitor for the respoiideut ; 


Appro/ difniiissrd. 

Messrs, barroir jm.l Uoip r.s. 

Mr. T. [j. II i/snii. 
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APPELLATE CIVIL. 

Before Mr. Justice White and Mr. Justice Field. 

Chatraput Singh {Plaintiff) v. Grindra Chunder Roy and 
ANOTHER {Defendants).* [27th Aagust, 1880.] 

SciU cf Government Bevenue-paying lands — Purchaser's liability. 

Government reveouo does not become due from day to day» but at certain 
specified times, accordiug to the concract of the parties, or the custom of the 
district iu which tho lauds liable to pay such revenue are situate. It is not, 
therefore, liable to apportionment : aad the person who is the owner of a revenue* 
payiog estate at a time wheu the payment of the revenue falls due, is the only 
person liable for its payment. 

Tho purchaser of au estate which pays Government revenue, takes it subject 
to all revenue and cesses, whether in arrear or accruing. 

[390] field therefore, in a suit by a purchaser for a certain sum for Govern* 
ment revenue aod cesses, which became due after the date of, though due for a 
period previous to, bis purchase, which sum he alleged be had been compelled 
to pay to save his interest in tho subject of bis purchase, that he was not enti* 
tied to recover. 

[F,. 21 C. 383 <386); Diec., 30 C. 778 (782) = 8 CAV.N. 357 ; D„ i C.W.N. 590 {592).] 

The facts of tliis case relevant to the report are stated in the judg- 
ment of tlie Court. 

Bal)oo Sreeuath Das and Baboo Bashbehary Ghosc, for the appellant. 
Baboo Mohiny Mohii7i Boy and Baboo Prosonno Gojial Boy, for the 
respondents. 

JUDGMENTS. 

White, J. — Tlio appellant was the plaintiff in tho lower Court, and 
that Court dismissed his suit without going into evidence. The question, 
tliereforc. to bo determined upon this appeal is, whether in his plaint he 
stated a case wliich, if proved, would entitle him to tlie relief wliicli he 
sought against'tlie defendants. Tlie following are the material allegations 
in his plaint : — That, on tho 9th of Deceiiibor 1H78. he purchased an 
eight-anna share of a large zetnindari under a decree that was obtained 
ag^vinst tlio defendants : that, after that date, a largo sum of money 
became due in respect of tlie tliird quarter's Government revenue for 
tho year 1878-79, and also in respect of the road coss and public works 
cess for tlie same quarter ; that on the 13th January 1879, tlielast day for 
paying tlie same, lie paid the entire amount into tlio Government treasury; 
that, prior to tlie date of his auction-purchase, lie had no right in tho 
property wliich he had bought : that tho defendants, down to the 8th of 
December 1879, were owners of the inehal sold and entitled to realize 
rent from the tenants ; and that he was compelled, in order to save his 
interest in tho inehal, to pay the amount that so became due for revenue 
& 11(1 cossos* 

Ilis plaint prays for a declaration that he is entitled to recover from 
tho defendants a proportionate amount of the Government revenue, road 
cess and public works cess p:i vahlo in respect of the inehal, from the -9th 
of Septeinher to the 8th [391] of December 1878, and for a decree for that 
proportionate amount. 

•" Appeal from OriRinHl Decree. No. 243 of 1379, aeainst tbo decree of Baboo Stea 
Nalh Roy, Subordinate Judge oi Hooghly, dated the oth July 1879, 
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It is admitted by the appellant that bis title to the eight annas share 
of the zemindari dates from his purchase, — namely, the 9th December 
1878, and that the revenue and cesses which he seeks to apportion, although 
accruing from an earlier date, did not become due until after the 9th of 
December 1878, when the eight-annas share had, by virtue of the pur- 
chase. become vested in himself. It is also admitted by his pleader that tlie 
sale was not made under the revenue-sale law. Goveimment revenue 
does not become due from day to day, but at certain specified times, 
according to the contract of the parties, or the custom which may prevail*^ 
in the district. The same remark applies to the cesses mentioned in the 
plaint, which are payable along with, and under the same conditions 
as, revenue. Therefore the liability to pay revenue in this case was a 
liability which first became due after the appellant had acquired his 
title. As the payments did not become due until after he liad become 
owner of tlie estate, and he brought under no special stipulation which 
allowed of the payments being apportioned. I am of opinion that tlio doc- 
trines neither of contribution nor of apportionment apply, but that lie is 
liable to discharge the whole amount of the payments, and cannot make 
the judgment-debtors pay any portion of them. 

Tliere is another view of the case presented by tlie lower Court, 

whicli to my mind seems also a sound one, namely, tliat, upon the facts 

alleged, tlie jilaintiff must be held to have purchased at the auction the 

eight-annas share of the mehal with all revenue and cesses that may bo 

either duo or accruing duo at the time of his purchase. Kevonue and the 

public cossos mentioned constitute a standing incumbrance and first 

charge upon tho land subject to them. A man who purchases an estate 

which pays revenue and cesses to Government, knows that tho estate is 

by tlie law chargeahlo with this revenue and cesses, wlietlier in arrear or 

accruing, and that unless he pays the same he will lose his purchase In tho 

absence of anv express stipulation to the contrary in the proclamation of 

sale, he must he taken to purchase tho estate subject to tho dischargo of 

those hahilitios A purchaser can easily, an.l [392] 1 have no doubt does 

protect huiiself from these liabilities by taking them into account in 

estimating the %-alue of what he is about to buy, and regulating his hiddin-s 
accor(un{4ly. ^ 

The proposition is supported by authority. The lower Courtrefor.s 

totUo ^o O/^ V. marnhcr (1) 

and Shaikh hho</a liak.h v Du,umh„rei- Do.scr. (-2), and we arc also re- 
foried to another case decided by Mr. .Justice Louis .Jackson and Mr 
Justice McDonell on the 20th .January 1870, Special Ajipeal 700 of 

iwil ’""i Bnndojm.lhna v. Nihrnhur Mnoker- 

je- (1). .inrl Shdkh khoda Buksh v. De'inmhiirec Do^sre (2). althom’h not 

cited m he judgment of Mr. .Justice Jackson, are yet cited in the judgment 

CouiL =ind are approved of by tlie High 

The apiieal is dismissed with costs. 


0 ) W.R. 11864 ), 73 . 


( 2 ) Jd.. ■207. 
2o5 


(3) 2 c. 141 
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date of sale the judfiment-debtor made objections, and the sale was not 
confirmed until tlie 10th March. Meanwhile an instalment of Govern- 
ment revenue became payable on the 13th January' 1879 ; and this, 
together with the road cess and public works cess, amounting in all to 
Rs. 15.833 annas 12. was paid by the plaintift'. 

The ground upon wliicli the plaintiff seeks to recover from the defen- 
dants tlieir share of this sum, is set forth in the 4th paragraph of the 
plaint in the following words : 

" .\s tlio defendants were owners of the mohal sold and were entitled 
to realize rent from the tenants of that mehal from tlie 29th of September 
1878, the first day of tlie aforesaid third [393] quarter uu to 8th Decem- 
ber, and as they lield possession thereof during that time, and as the 
plaintiff had no right to realise the rent of the period antecedent to liis 
auction-purchase, the defendants are bound to pay tlie collectorato reve- 
nue and tlie road cess and public works ce.ss of the above period.” 

In otlier words, the plaintiff contends, tliat as tlie defendants were 
in receipt of tlie routs and profits of the estate up to the 8th December 
1878, they ouglit to pay the Government revenue and ocher outgoings up 
to that date, .-^t first sight it does appear somewhat inequitable that the 
person who lias received the profits and rents should not liy law he 
coiniiollod to pay tlie outgoings ; hut I think there can bo no doubt tliat 
uiion the authorities we are concluded from making auy other decree in 
tliis case tlian that wliicli has been made by the lower Court. There is 
no law jiroviding for the apportionment of Government revenue in such 
cases. According to the law of landlord and tenant rent is not apportion- 
ahle in these provinces, and the defendants would not therefore be entitled 
to have the rents payable by the tenants apportioned so as to entitle them 
to recover exactly the rents duo up to the 8th Decoiuher 1878. The 
lirincii)!*! upon whicli the apportionment of revenue is claimed would not, 
tliercdore, he sup()orted l>y the apportionment of the vent. 

If this lie regarded as a suit for the recovery of money paid to tlie 
dofendaiils’ use. there must lie either an express or imjilied promise on the 
jiart of (lie defen<lants to pay that money. 'I’hat ihoie was any express 
luomise has not been contended, and the circumstances are wanting from 
wliich a promiso could lie imiilied. The law under certain circumstances 
imiilies a promiso when money is jiaid l>y -1 which li was lawfiilK hound to 
pay. Ill the case before us it is impossible to say tliat B was lawfully 
hound to pay this money, .\ccording to the revenue law of these provin- 
eos, the estate must first have lieen sold for the realization of Government 
revenue due theieiipoii, and B. or tlie defendants in this case, could have 
been com|H‘lled to jiay this money only if, after the estate had boon 
sold, the arrears of Government revenue had not been realized from the 
sah'qu oci'eds. 1 1 is not contended, and there is no evidence, that, if 
[394] the estale had lieeii sold ill this instance, the revenue would not 
havi‘ been realized from tlio sale-proceeds; and. therefore, that the 
personal liability of Mio defendants would have arisen. I tliink, tlioroforo. 
that no lirounds exist from which a inomise on the part of the defendants 
to pa\' this money can lie implied. 

i coiuriir ill dismissing tlio appeal. 

Appeal dtaviissea. 
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PRIVY COUNCIL. 

Present : 

Sir J. W. Colvile, Sir B. Pmcock, Sir E. Sinitk, and Sir R. P. Collier. 

[On Appeal from the High Court of Judicature at Fort William in 

Bengal.] 


RaJRUP KoER {Plaintiff) v. Abul Hossein and others 
(Defendants). (l3ch & 14th July, 1880.] 

Limitatton Act (IX of IQ7U, ss. -24, 27 : sch, ii. art. 31.* part v— Presumption of Title 

founded on loyig continued User^Rasement^Obstructinq a Watercourse -Coyitinuinq 
Act of wrong. ^ 

More thao twenty years, and possibly fifty or sixty, before suit, the plaintifi’s 
ancestors ana predooessors in estate had constructed and used a pain, or arti- 
ficial watercourse, on the defend lots' land, making compensation to them. The 
pain, by a chaunel at one part of its course, contributed to the water in a tal or 
reservoir. beloneinR to the defendants : and by a channel at another part, took 
the water whmh overflowed from the tal, after the defen-iants had used as much 
of the water therein as they require!. Loss than twenty years before the suit 
the dofondanls, without authority, obstructed the flow of water alone the oairi 
in several places. Tbe Courts below diflered as to whether some of these obstruc- 
tions bad not been made more than two years before the suit, the rest havine 
been made within that period. ^ 

Held, that the provisions of Act IX of 1873, a remedial Act, and neither probi- 

TJ exclude, or interfere with, the acquirement of 

richts otherwise than under them. A title might bo acquired under that Act by 

''‘T not exclude, or interfere with 

o-her titlei and modes of acquiring easements. And s. 27. bv allowing a user of 

''-’'htn two years of suit, under tbe conditions 
foM^^d 5 ■ 111 ''®’. “T prevent proof of an oasomont 

oundtd rn another title indcpeiidenily of the Act. Such a long enjoyment as 
the plaintiff had proved should be [395] referred to a legal origm. and the long 
user of tbe pain and of the superfluous water of the tal. afforded*^ evidence giving 

eiscraenr^'Kri* ‘ aKreoment. had been made creating an 

Til^nT A Although, on the assumption that some of the obstructions in ques- 
tion had existed for more than tw,. years before the suit, the olaintifl michrnot 
have shown .a right under Act IX of 1871. s. 27. yet ho did nol require Ttf aJd 

urld Mho, thiit buoh obHructioiisi being continuous acts, hs to which the rinqft 

though Zal moreTartwo obstructions 

the suit. ^ prs.Li.aiug lue d^te of the commcnccinoDt of 


[P 


S c®o r76“ i'i'.fd.'Si . ro"6'.„'d“2 : • Js'r 'k %‘H 

75 ;36 C. 857 (357) ; 0 C. 812(814).] ^ 

^mmdury. nun.ed Mehal Sunaut Pui-waiiya. belou^iae bo 
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ilora was situate between the Raja’s zemindary and the commencement 
of a pain, or artificial watercourse, which brought water from a stream 
called the Phalgu Nadee to the Raja's Mehal. This pain, named Pain 
Desain, liad been made by the Raja’s ancestors on lands belonging to Mouza 
Mora, and on its course over the lands of that village towards Mehal Sunaut 
Purwariya, it was connected with a tal, or reservoir, which also was 
within the boundary of Mouza Mora. 

The plaintitf claimed a declaration of his sole right to Pain Desain, 
and to the use of the water in the tal. He also claimed an order for 
tire closing of openings in the pant recently made by the defendants for 
the draining off of water on to their lands ; and for restraining them 
from interfering with sluices which regulated the How of water out of the 
■ tal. 

The defendants maintained that tlie water in the tal belonged to 
them, and that the plaintiff' had not the sole right to the use of Pain 
Desain ; that the oi>enings and obstructions complained [396] of were of 
long standing, and that the suit for their removal was barred by limita- 
tion. 

The Suddor Munsif of Gaya held, that the right to the use of the 
pain belonged to tho plaintifl', and tliat the defendants liad the right to 
the water in the tal. excepting tho overflow, to which the plaintiff was 
entitled. Ho ordered, that all the openings made by the defendants in 
tho pain, twelve in number, should be closed, except two, numbered 3 
and 10, as to which he held the suit was barred by art. 31, sch. ii. Act 
IX of 1871, they having been in existence for more than two years before 
tho suit was brought. 

Both parties appealed to the Subordinate Judge of the district, who 
inodilierl tlie decision of the Munsif in favour of tho plaintifl, holding that 
tlie two years' limitation did not ai)i)ly to tho claim. Whilst proceedings 
were pending in the High Court, to which both parties appealed, the Raja 
(lied, and the i)rosent appellant was substituted for him on the record. 
The judgment of tho High Court fJ.VCKSON and McDoNELL, JJ.) was as 
follows : 

"Tlienuestions before the Court in this case are not unlike those 
which came before this Jioncli, at least before myself and my coUoaguc. 
Mr. Justice Glover, in 1870, in a case wliich is reported in 14 Weekly 
Roport(jr. iiago Jiff (1). with this o.xcoption. that the position of paities is 
reversed. The plaintiff' hereis tho owner of a pain, which traverses the land 
of the d(dendants. It appears to me. that it is scarcely an ade(iuato des- 
cription of tho plaintiffs ri.ght in this case to say that he has a hare ease- 
ment or r.-ht to pa^s water over tho defendants land for the purpose of 
in igaling his own. The evidence shows, and the Courts appear to have 
found tiiat the was constructed by the ancestors of the plaintiff a 
great many vears ago, possibly fifty or sixty years, certainly more tlum 
t wont V vears. for tho purpose of irrigation : and there is part of the evidence 
wliicli' indicates that such construction was accompanied with certain 
advantages on tho part of the defendants, whicli compensated them 
for anv injury or inconvenience caused by the construction of tb® 

uain In that state of things, it seems that the defendants have, 
at. viu-ious times within the last few years, made a number of open- 
ings in tliat pain, for tlie purpose of drawing water, to the injury of the 
whole villa-’e. In this state of the facts, what we stated in tlie ca^e above 


ft I Tutinriii A*n^r V. Luchvii Kcef't 14 W.R. 349. 
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ci^ woidd apply, and we think that if the defendants were to be at 
liberty, without the plaintiff’s consent, to construct a number of openings 
and thereby seriously diminish the supply of water carried througli the 
pain to the plaintiffs mouza. that would cause serious disturbance, and 
the plaintiff would be most wrongfully injured thereby. But to this state 
of the rights of the parties we liave to apply the provisions of the Limi- 
tation Act: and we find that the plaintiff’, in order that lie may obtain 
lehef in respect of an infringement of his easement, must come into 

that such infringement took 
place. The Munsif found, and it appears to us on very good grounds 

^ openings from which the plaintiff com- 

plained that he sustained injury, they were in existence much more 

co'^Huencement of the suit. Of course, the Subor- 
dinate Judge might. If tlio evidence permitted it, come to a different con- 

thnf hp d - 7 ” ^ U ‘'f respondents’ vakeel suggests 

that he did intend to do so by tlie use of these words— ’With referenL to 

Dkint ff”T,rtl^ referred to tlic papers liled by the 

plaintiff but those papers do not refer to the dhomja and khund in iL-ti- 

f '' do not tlimk that, in these words, the Subordinate Judge 
m^ntto reverse the finding of tlie Muiisif on a question of fact foi 
aftei the lemark whicli ho there makes, he goes on to dispose of part of the 
case on di lerent grounds by. as is admitted before us to-day a misaimli 
cation of tlie law of himtation. If wo thought that there was any groimd 
foi coming to a different conclusion upon this fact, we should hav^ been 
to J-emit the case back: but wo are satisfied that the Munsifa 
finding} on this point is unassailable. Concurring thei-flfnrn m fU n i 
view t^ken by the Co,.rt below of the ht "of tl'O 

opinion that the decision of the is .oSi-drihe Snrf 

appeal "ilTr r398l“J [‘f . 1'^ ' i ("r’ ' 

force, we think that the judgment of the lower Annellafce CnVt ^ T 

thl: 

I- rom this decision tlie plaintiff appealed. 

Mr. Woodroffe. for the appellant. 

Mr. C. IP. Amthoon, for the respondents 

p.escn;ti‘„:r ^ 

decision on ti,o merits. Title was to hi n e!'" ! , 

ed enjoyment, such as tlio plaintiff' h-id shown in tT' uiulisturb- 

the pnin for liftv or sixty years The nnin ! ^ i of 

constructed by the plaintiff' s' ancestors fimn wh l originally 

Hght to it. and ciuipcnsating Idvan^ 

defendants’ village. DocimiPnf.,,M. f. T" " contorred on the 

bad been referred to. After ali tho^ahovp .'*''^ok to iK30, 

boon found entitled to the pm'/i indenendpnfl^^ idamtiff shouhl liavo 

to prescription in .Act IX of Im7i it xvis^-.l f relating 

weight had been given to nclissm '''^^"licient 

of the Subordinate Judge in ro^ ird to oh ti ^ '^'’d as the finding 

;n.-ead by the lli.lr Court, a Sene” iVnmdi t 

argumenLuist he limited ^ LntVJ'lVi 

title, nor his consefptent right to the removal omn ■ idamtifl's 

even supposing that all the conditions^rn^l^of Acrix":f 


1880 

July 14. 

Privy 

Council. 

6 C. 394 
(P.c.) = 7 
C.L.R. S29 = 
7 I A. 240 = 
4 Shome 
L.R, 7 = 

4 Sar. PC.J. 
199 = 3 Suth. 
P.C.J. 816 = 
4 lod. Jur. 
530. 


269 



1880 

JULY n. 

Privy 

Council. 

6 C. 394 
(P.C.|=7 
C.L R. 529 = 
7 I A. 240 = 
4 Shomc 
L.R. 7 = 

4 Sar. P.C.J. 
199 = 3 Suth. 
P.C J, 816 = 
4 lod. Jur. 
S30. 


6 Cal. 399 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


to prove an easement, bad not been satisfied. That Act, as its preamble 
stated, provided “rules for acquiring ownership by possession but it 
repealed no law under which title existed independently of it. On ancient 
user being established, as it had been in this case, the presumption arose 
that such user was of right, and was lawfully founded on title. On 
this point were cited Gooroopershad Roy v. Bykunto Chunder Roy (1) 
[399] and Mahonied AH v. Jugulram Chandra (2). But even if the 
plaintiff's title, and his claim to the removal of the obstructions, rested 
on the Act, it still was unnecessary to consider whether or not any of 
the obstructions had been in existence for more than two years before the 
commencement of this suit, when certainly none of them had been in 
existence for twenty years. Obstructions did not amount to legal 
' interruption ” of the exercise of a right, unless submitted to or acquiesced 
in for a year by the owner after notice to him, according to the ‘expla- 
nation ’ given in s. 27 of Act IX of 1871. On this point Aiimooddeen v. 
Wiizef.r Ah iZ) referred to ; and on the corresponding provisions of 
the Knglisli Statute, 2 and 3 Will. IV, c. 71, Flight v. Thomas (4) 
was cited. It had not been shown that the violation of tlie plaintiff s 
right had been accompanied by the submission which s. 27 contemplated, 
so tliat the plaintiff's right of suit was complete under the Act if he restor- 
ed to it. Lastly, cl. 31 of part v of the sch. ii to .\ct IX of 1871 had no 
application to this claim. That section must be read as governed by the 
provisions ot s. 24 of tlm Act relating ro continuous acts, such as were the 
acts of obstructing the flow of water from the tal, and along the paiti. The 
analogous rule of English law was laid down in Gillonv. Boidington (5) 
and Wliilchousc v. Fellowcs (6). showing that in such a case there was a 
cause of action arising every day tliat the obstruction was continued. As 
regards damages, cl. 31 might operate to limit the amount recoverable, 
but tlic c.ause of action in this suit would accrue day by day during the 
maintenance of the ol)structions. until twenty years should have expired : 
upon tlie expiration of which period, othei rights would have arisen m 

favour of the opposite party. • ^ .i 

Mr. C. W. Arnthoon, for the respondents, having reviewed the posi- 
tion of tlie parties in regard to previous litigation and disputes about the 
subject of this claim, and having pointed out [400] that some of the 
olxslructions were of long standing, argued, that rights on either side, long 
contested, bad resulted in the partial use of the patn by the defendants for 
their own purposes. The rights of tlie respondents in the M required 
the protection that liad been given to them in the decree. The survey 
maps ha^ ing been referred to in connection with the above, the object of 
averting inundation was also shown to enter into the question of the 
riglits of tlic parties. It was, however, contended that the facts had been 
found in tho Indian Courts witliout any such difference of decision as 
lendorod thoiii -still open to question. On the application of Act IX ot 
1871, it was argued, that tho judgments of tlio High Court and the Sadder 
Munsif wore correct, and Jwj'jcssur Singh v. Nuiullall Singh (7) was cited. 

Mr. Woodroffe in reply. 

JUDGMENT. 

Their Lordships’ judgment was delivered by 

Slit M. E. Smith. — Tliis was a suit broug ht by Maharaja Bamkissen 


tyjau A Moody, 101. IS 30 D.J. 0- P. 305- (7) 20 W.R. 293. 
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Singh Bahadur to establish an asserted right to a pam or artificial water- 
course, and also to a tal, or reservoir, and the water flowing from them 
through another estate to his own, and to obtain the removal of certain 
obstructions in the pam. The Maharanee, the present appellant, is his 
widow. Several questions arising in the suit have been finally disposed 
of in the Courts below, leaving for the decision of their Lordships the 
main question, which arose on the special appeal before the High Court, 
as to the effect of the Statute of Limitations upon two of the obstructions 
complained of. 

The facts necessary to raise this question may be shortly stated : 
The Maharaja and his ancestors were the owners of Mehal Sunaut 
Purwariya, in the district of Gaya ; and the defendants were the owners 
of an estate called Mou^a Mora. The system of irrigation claimed by 
the plaintiff embraces an artificial pain, which is fed by a natural river 
at a point to the soutli of the defendants’ mauza. The pain, which 
runs from the south in a northerly direction, after traversing other 
estates, entei-s Mouza Mora, and runs througli it. and afterwards through 
other lands [40l] to the defendants’ mehal. There is, branching from 
the main pain, a channel or smaller pai7i, which helps to feed the tal 
claimed by the plaintiff. The /a/ lies near the foot of some hills, and 
IS fed partly by tiie water winch runs through tlie cliannel connected 
\vith the pam, and partly by the rainfall from tliese hills. It appears 
that there is anotlier channel in a lower part of tlie tal, whicli runs 
from It and joins tlie pain at a point near a bridge, described in the 
Munsif’s map. It is said there were doors or sluices in the bridee by 
which the flow of the watey had been, to some extent, regulated but no 
question now arises with regard to them. The obstructions complaine<l of 
were twelve m number, consisting of dams, cut.s. and other modes of 
obstructing or diverting the water from the pain. 

The general result of the litigation below is. that the plaintiff succeed- 
ed .11 establishing his right to the pain as an artificial watercourse, and 
to the use of the water flowing through it. except that which flowed 
through the branch channel ; hut failed to establish his right to the water 
m tlie <a/, e.xcept to the overflow after the defendants, as the owners of 
Mouza Mora, had used the water for the purpose of irrigating their own 
oUlie plaintif ^ stated, is the result of tiie finding as to the rights 

It was found in the Courts below that all the obstructions were 
unauthorised : and the plamt.fl has succeeded below as to all the obstruc- 
tions. except two, winch are numbered No. 3 and No. 10. No. 3 isa 

rjn ""I n° which has 

of hnw r ■ f *^'"0 below the bridge, and consists 

of hollow palm trees so placed as to draw off the water in the for 

o th!!'?rr M defendants- land. No question arises here as 

ithl ,nl 1 ^ 'm ® two works are an interruption of the plaintiff’s 
as n ;» "'"''I he entitled to succeed as to them, as he has succeeded 

ds to the other obstructions, unless he is prevented from so doing bv the 
Operation of the Statute of Limitations. 

The has found that the Statute opposes a bar to his claim 

Munsff^ different oninion. and reversed the 
lunsif s decree. On special appeal to the High Court, the Judges of that 

theMunsif [402] and reversing the detee of the 
Subordinate Judge, affirmed the Munsif’s judgment 
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Before adverting to the Statute, it is necessary to see upon what facts 
the Courts based their decisions. It appears that the Munsif found that 
these obstructions had been made more than two, but less than twenty, 
years before the institution of the suit. The Subordinate Judge found 
that the two obstructions were recently made : and it may be inferred 
from his disagreeing with tlie inferences, which the I^Iunsif drew from 
certain accounts which were produced, and the comments he made upon 
tlie latter's judgment in dealing with tliose accounts, that he meant to 
ovenule the finding of the Munsif that the obstinictions had existed for 
two years. If they had not existed for that period, no question on tlie 
Statute can arise. The High Court, without going into the facts, con- 
strued the judgment of the Subordinate Judge as not overruling the Munsif 
on the question of fact, and tlierefore they assume that tliese obstruc- 
tions had existed for more than two years before the institution of tlie suit. 

Their Lordships are disposed to dissent from the view of the High 
Court, and to como to tlie conclusion that the Subordinate Judge really 
did intend to overrule the finding of the Munsif upon the fact of 
tho length of time during which these obstructions had existed ; but, 
assuming the fact to be as the Munsif and the High Court have regarded 
it. — namely, that tliese obstructions had existed for more than two, but 
for less than twenty, years, they think that no provision of tho Statute 
of Limitations interferes with the plaintifl's right to recover in respect of 
them. 

Tlie Limitation Act, No. IX of 1871, contains two sets of provi- 
sions which are in their nature distinct. One relates to the limitation 
of suits, and proscrihes the limitation of time for bringing suits after the 
right to sue has arisen. Tlie otlier set relates to tlie manner of acquiring 
title and rights by possession and enjoyment. The latter provisions are 
contained in Part IV of the Act, and are introduced under the heading 
"Acquisition of ownership by jiossession. ’’ They enact a mode of 
acquiring ownership by possession or enjoyment. Section 27 is as follows: 
" W’liere any way or watercourse, or tlie use of any water or any other 
easement (wlictlior allirmativeor negative), has l>cen [403] jieacealily and 
opetdy enjoyed by any person claiming title thereto, as an easement 
and as of right, without interruption and for twenty years, tho right 
to such access and use of light or air, way, watercourse, use of water, 
or other oasomont, shall he absolute and indefeasible. Then there is 
this [irovision, on wliioli the judgment of the Munsif certainly proceeded, 
though whether the High Court proceeded on that, or on the part of 
tlie \ct which relates to limitation properly so called, may he open to 
doulit. Tlie clause is this: "Kachof the said periods of twenty years 
shall he taken to be a period emling witliin two years next before tho 
institution of the suit wherein tlip claim to which such period relates 

is contested. " , , . 

On the assumption of fact made hy tlie Munsif that tliese oiis- 

tructions had existed for more than two years before tlio suit, he might 
1)0 riglit in finding tliat the plaintitV had not had peaceable enjoyment 
for twenty vears ending witliin two years before tlie institution of the 
suit ; and. therefore, that the plaintitf had acquired no title by 
virtue of this Statute. The object of the Statute was to make more 
easy the establishment of rights of tliis description, by allowing an 
enjoyment of twenty years, if exercised under the conditions prescribed 
by tlie .\ct. to give, without more, a ntle to easements. But the 
Statute is remedial. an»l is neither prohibitory nor exhaustive. A 
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man may acquire a title under it who has no other right at all, 
but it does not exclude or interfere with other titles and modes 
of acquiring easements. Their Lordships think that, in this case, 
there is abundant evidence upon the facts found by the Courts 
^r presuming the existence of a grant at some distant period of time. 
The result of the facts which appear in evidence, and the effect of tlie 
judgments of the Munsif and of the Subordinate Judge, are tlius stated in 
the judgment of the High Court : Tlie evidence shows, and the Courts 
appear to have found, that thep^ta was constructed by the ancestors of 
the plaintiff a great many years ago, possibly lifbv or sixty years— cer- 
tainly more than twenty years— for the purpose of irrigation : and there 
IS part of the evidence which indicates that such construction was accom- 
panied with certain advantages on the part of tlie defendants, wliich com- 
pensated them for any injury or incon- [404] venionce caused by the con- 
struction of the pain,*' Tliis being an artificial pain constructed on the 
land of another man at the distant jieriod found by tlie Courts, and en- 
joyed evoi since, or at least down to the time of the obstruction coin plained 
of, l)y the plaintiff and his ancestors, any Court which had to deal with 
the subject might, and indeed ought to, refer such a long enjoyment to a 
legal origin, and, under the circumstances whicli have been indicated, to 
piesuino a grant or an agreement between those who were owners of tlie 
plaintitt s mehal and the defendants' land by which the riglit was created. 

ihat being so. the plaintiff does not require the aid of the Statute • and 

Ins right, therefore, is not in any degree interfered witli l)v tlie 
provision in the 27th section, upon which the Munsif decided. 

This being their Lordships' view of tlie case, it becomes imnecessarv 
to consider the argument addressed to them hv Mr. Wooclroffe upon tlie 
etject of the clause m the same 27th section under tlie lioad ‘ oxnlanation ’ 
which defines wliat is to he consulcrod an interruption. Noi- is it neces- 
sary to consider the doctrine laid down in Thomas v. Flu,ht (1) in the 
Court of l-.xchequer Chamber, and afterwards in the House of Lords 
with reference to a similar clause in tlie ICnglish Prescription .\ct. 

, 1 . to he open to 

doubt whether the High Courc did not base its judgment on the part of 

the S atuto which relates to limitation properly so called,— namolv. on 

sniff! the second schedule, which limits the time for bringing 

suits fo, the ohstrijction of watercourses to two years “ from tlie date o( 

bf ’'""l fl^ 1° JO^lH'oont contains this passage : " We find that the 
plamtiff, m older that ho may obtain relief in rcsoect of an infringement 
oMiig oasement must come into Court within two years from the time 
when such mfrmgomenc took place." If tlio Judges really meant to 
apply the limitation of art. 31 aljovo referred to. tlieir decision is 

wafn interfere.! with the How of 

watoi to the plaintiff s inohal were in the nature of continuing nuisances 

tlm^°l''f ^ renewed (h die in diem, so long as 

r T 'r interference were allowed io continue 

For t? contains exiiress provision to tliat effect 

tho IT opinion that the judgment of 

the II gh Court w. 1, regard to the two oiistructions in question cannot 

he si^tanied. and that the judgment of the fiu), ordinate Judge as 
these obstructions ofiglit to he restored «Go-ucIs 
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There remains to be noticed the contention raised as to the tal. 
Mr.Woodioffe lias strongly argued that the findings as to the tal in favour 
of the defendants are wrong : and he further endeavoured to show by re- 
ference to the judgments that they were not conclusive on that part of the 
case. Their Lordships, however, find, that there are distinct judgments 
of the Munsif and of the Subordinate Judge to the effect, that the defen- 
dants had a proprietary right in the la/ and to the use of the water in the 
fal, and that the plaintiff had no right to the tal or to the water in it, 
except to so much as flows out of it in a natural course to the plaintiff’s 
pain. To that overflow they considered him to be entitled, but to no 
more. Their Lordships, therefore, have come to the conclusion that, this 
case being Ijeard only on special appeal, it is not open to tlie appellant to 
imi)each tliose findings ; and that, therefore, so far as this part oftlie case 
is concerned, they must dismiss the appeal. The result is, that their 
Lordships will humbly recommend Her ilajcsty, that both the decrees of 
the High Court be reversed; that the decree of the Suliordinate Judge 
be affirmed ; and that the decree of the Munsif be modified in accordance 
therewith. 


Mr. Woodroffe desired that the language of the Munsif’s decree with 
regard to the enjoyment of the water in the tal should be modified. 
Their Lordships, having considered what was addressed to them on that 
subject, and tlie language of the Munsifs decree, are not disposed to 
interfere with it. Tlie plaintiff having claimed the whole of water in the 
ia/, they tliink that the Munsif had to determine upon that claim ; and 
that, having given only a (jualified enjoyment of tlie water to the plaintiff, 
it %vas necessary, in order to arrive at wliat that qualified right 'vas, to 
define the prioi’ right of the defendants. He has done this in language 
wliich tlicir Lordsliips, perhaps, would not have used themselves, but 
which is sufficiently intelligible. 

[406] The Munsif liaving gone to tlio spot, and having taken appar- 
ently great pains with liis decision, tlieir Lordships are not disposed to 
alter or interfere with this part of his decree. Substantially it amounts 
to a declaration that the defendants are entitled to use the water of the 
ml for tho irrigation of their estate. If this should be wastefully or im- 
proporlv done with reference to tho right declared to belong to them, it 
may lie the subject of a future inquiry. Tlieir Lordships will, theiofore, 
liuinhlv advise Her Majesty to the effect above stated. 

Tlieir Lordships liave considered the question of costs. The plamtitt 
having failed as to part of his appeal, they will follow the course which 
tho High Court took, and give no costs to either party. 

Aoveal alloxoed. 


Solicitors for the appellant ; Messrs. Hcnder$on <0 Co. 
Solicitor for tho respondents ; Mr. T. L. TF//son. 
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Run Bahadoor Singh {Plaintiff) f>. Lucho Kooek 
{Defendant).* [SOth August. 1880.] 

Res judicata Want of JurKdiciion ns to Valuation of Suit— Subsequent Suit between f 
Oie same Parlies— Intervsnors— Competent Court — Rent Suits. 

A judgme/it of a 0)urt not competent to try the case ia which the judgment is 
pleaded as res judiatn. inu.Nt. nsverthek'se. bo held to be the judgment of a 
Court of competent jurisdiction within the rule as laid down in the maxim nemo 
debet 6is vexarx pro eadem causa, ai.d s. 13 of Act X of 1877 ; more especially 
where the first suit is tried, decid-d, and affirm;! on regular appeal by a 
Subordin .te Judge, who would have been competent to decide the suit -had it 
been brought before him) in which the judgment was pleaded. 

The rule of res judicata ought to ho hold to apply to judgments in rent 
.suits, at least until inteiventioo.s in such suits are auiborifatixely prohibited. 

Costs nob allowed whom tho plea of res judicata was not raised until after all 
the evidence bad been taken. 

[Affirmed. 11 C. 301 * 12 I.A. 23 = 4 Sar G02 : R,. 9 Ij. 75 f80l.) 

[407] In this case, tho plaiotitT statod that he and his brother 
Rlurlidhur wore, prior and up to the dace of iho 1 at tor's doceaso, members 
of a joint undivided Mitakshara family ; and that ho, ou the death of his 
brother, became his heir. Tho detendant, wlio was tlie widow of Murli* 
dhur, contended that, at tlie death of lier husband, tho brothers were 
separate, and therefore tliat she was entitled to succeed to lier husband 
The defendant had taken out a certiBcate under Act XXVII of 1860 to 
collect the debts of her husband, and had dispossessed the plaintiff from 
certain properties, and the plaintiff therefore nrought this suit for posses- 
sion. The circumstances of the case were as follows : 

In 1268, one Bishen Singh was the head of the familv, his two sons 
being tho plaintitT and his younger brother Murlidhur. Bishen Singh was 
possessed of self-acquired oroporty only, consisting of threeiuilkiul mouxas 
and a mokuran held under the Tikari Raj or part of another mouza taken 
benarat in tho names of Mutra Rawut and Dukhoo Rawut. This moku- 
ran tenure was sold and purchased by a representative of the Tikari Rai 
some time between 1268 (1861) and 1275 (1868) ; a subsequent inokurari 
of the same land was regranted by the representative of the Tikari Raj in 
1275 beiiami in the names of Banwari Rawut and Kewal Rawut, and 
from the recital in this mokuran it appeared, that the prior raokurari was 
sold not for arrears of rent, but in execution of a decree in a suit against 
Bishen Singh. At some time between 1268 and 1270 (1863). Bishen 
Singh disappeared from his bouse, and it %vas set ud for the first time in 
this suit, that tl^ cause of his disappearance was. that he beeamo a fakir • 
other totally different reasons had been put forward in prior proceedings 
during the lif^e of Murlidhur. The plaintiff contended that these mokuraris 
were taken benami for Bishen Singh, whilst the defendant contended that 

the mokuran deeds were intended to bo given, and were, benami for the 
brothers separately. 

fnr evidence had been taken, the defendant set up 

or the first time the plea of res judicata, which, she stated, was 
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made out under the following circumstances, viz .: — some time after 
Murlidhur’s death, viz., in July 1874. and contemporaneously with 
the defendant's application for a certihcate to [408] collect debts as 
heir of llurlidhur, she instituted a suit against one Goneshi Roy, a 
tenant, for the sum of Rs. 53-6-10, due as rent in respect of eight annas 
of his bolding, on the allegation that the food and transactions of Murlidhur 
were separate. Into that suit Run Bahadoor intervened by petition of 
objection dated the 13th of August 1874, asserting that Murlidhur was, 
' till bis death, joint with him, and asking to be made a defendant. Accord- 
ingly an order was passed that he should be made a defendant; and on 
the 4tb of September 1374, he filed his written statement as a defendant 
in the rent-suit. 


In that written statement be insisted that Murlidhur died in a state 
of commensality : that the mouza, of which the rent was claimed, and 
several other villages obtained by Bishen Singh, the father, were held in 
tf)e fictitious names of their servants : that no division and separation of 
family were ever made in any way; and that he. Run Bahadoor, since 
Murlidhur’s death, had been in po.ssessiou and occupation of the whole of 
the property loft by l^Iurlidhur. On the other hand, tbe defendant, on 
the 14th September 1879, filed a peticion in a certificate case, in which she 
alleged an absolute separation in 1270. 

The rent-suit was heard before a Munsif, who, in his judgment dated 
the 6th of January 1875, after stating Run Bahadoor's allegation that he 
and Murlidhur were joint, and that Murlidhur died during the community 
of interest, raised the second issue as follows : — 

" Whether, before this, the plaintiff or her husband realized the rent 
of eight annas separately ; or whether the plaintiff's husband has been 
receiving the rent in his litocime jointly with Run Bahadoor, and since his 
death Run Bahadoor alone received the rent of sixteen annas? 


Fuon that issue the Munsif proceeded to adjudicate on the title to the 
entire mokurari, under which was held the mouza for the rent of which the 
suit was instituted : and his conclusion was, tliat the brotliers were in 
possession separately, and that “the two brothers were separate, 
arriving at this conclusion on almost precisely the same documentary 
evidence as was filed in the present suit, and to a great extent on tbe oral 
[409] evidence of the same witnesses as were examined in the present 


On the 28th of August 1875, this judgment was affirmed on appeal 
)y the Suborditnito Judge, holding that Bisheu Singh, the father, took 
,he mokurari in the names of Binwari Rawut and Kewal Rawut in equal 
lalves ■■ a fact which the Suhordinvte Judge held sufficiently indicated 
• that a moietv was obtained for thelbenetit of his son Run Bahadoor. and 
i moiety for that of liis other son Murlidliur and that the evidence of 
Moharanec Inderjeet Koer, Moharajah Ramkishen Singh, and other 
.vitnesses examinol, satisfactorily proved that Run Bahadoor and Murli- 
Ihur were till (at) the death of the latter separate, each carrying on his 
ilfairs, n.nfi paying revenue of his share of the mouza apart from the 

other." 

The Subordinate .ludge in the present suit found that a separation 
lad boon come to between the brothers prior bo the death of Murlidhur. 
ind that the defendant had continued in possession of the properties left 
by her husband; ho. therefore, overruling the plea of res dis- 

missed the plaintiff’s case with costs. 
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The plaintiff appealed to the High Court, and the defendant put in a 
cross-appeal on the question of res judicata. 

The Advocate-General (Mr. Paul, with him Mr. C. Gregory. Baboo 
Mohesh Chunder Ckoivdhry, Baboo Srish Chunder Chotvdhry. and Baboo 
Ham Chunder Mittra), for the appellant. — As to the question of res 
judicata, the respondent will, no doubt, rely on Krishna Behari Hoy v. 

Brojeswari Chowdranee (l) : but I contend that case does not apply, as 
the property claimed in our case is not identical with that in the rent- ® 408 = 
suit. The rent-suit related only to one mouza held under one of the ^ 251. 

mokuraris. In the rent-suit the present plaintiff came in as an intervenor, 
and that suit is not an estoppel to the present suit ; see Chunder 
Coomar Mundul y. Nu>ice Khanum (2), which approves of the case 
of Aradhun Dey v. Golam Ilossein (:1K The Munsif was competent to 
try the rent-case, as that was [410] only of the value of Bs. 1,000; 
but he would not be competent to try the present suit for possession of the 
mouza in respect of which the rent had been claimed, and therefore his 
judgment in the rent-suit ought not to have the effect of res judicata in 
the present case, which he is not competent to icy —Mussamui Edun 
V. Mussamul BechunU). [Poutifex. 3.— Flitters y. All/rey (.5) shows 
that a judgment of a Court not competent to try the case in which the 
judgment is nloadcd as res judicata, must, nevertheless, be held to be the 
judgment of a Court of competent jurisdiction. On the question of an 
intervenor. in the case of Collier y. Wallers (0). the person who pleaded 
res judicata was not a necessary party to the suit, but as he raised the 
quotation by putting in his aof^wor, he was held to be bound.] 

Baboo Mohesh Chunder Chmedhry on the same side.— The suit is not 
r^ judicata, and even allowing that it is. can it bo m ;Md/cv<fa further 
than the rent-case was decided ? Tho subject-matter of the first suit was 
tho rent of particular land, whilst tho subject-matter of the second suit is 
as to who IS the proprietor of the properties in suit. There may bo a right 

^ recover rent wliolly independent of proprietorship. [PONTIFEX, J. 

There is no such thing as au attornment by an occupancy-ryot in' this 

ha.s the right to rent is the proprietor.] The 

receipt of rent would be immaterial if the Court was trying the right of 
the intervenor m a rent-suit -Choolie Ball v. Kokil Sinqh [7) ; Gobind 
Chunder Knondoo v. Taruck Chunder Bose (8) is not so strongly against us - 
in order bo affect us, it must bo shown that a distinct issue as to title was 
raised and decided. [Pontifex. J — I am told by tho Chief Justice that 
the case is not correctly stated; there were several other jotes besides tlie 
one set out.J As far as my argument is concerned, it is immaterial 
whether there wore other jotes. I .say a distinct issue as to title must bo 
raised : tho case itself is distinct from this, hut might have been in our 
way if the Court had raised the issue and decided it. In the case of Teknit 
DoorgaPersad Singh v. [411] Tekaitni Doorga Komeart (y), the plaintiff 
raised an issue, and the Court held that the defendant was bound to 
disc 086 hi3 whole defence. That ease shows, that although an issue may 
be filed, and that issue may for certain purposes he conclusive, yet. for 
other purposes, the same issue may bo raised in another suit. The case 
of Boon Russoolee v. The Fauah Nazim of Bengal (10) shows that 


(1) L.R. 2 I. A. 2S3=l C. 144. 
(3) R W.R. 4H7. 

15) L R. 10. C.P. 29. 

(7) 19 W.R. 249. 

(9) L.R. 5 I. A. 149 = -1 C. 190. 


(2) 11 B.L.R. 431 = 19 W.R. 322. 
f4) 8 W.R. 175 = :i Ind. Jur, N.S 265 
I6i L.R. 17 Kn. 252. 

(fi) 3 C. 145. 

(lOj 11 W.R. 3R2. 
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although an issue may be raised for oue purpose, it is not conclusive for 
all purposes. The Munsif was not competent to try the case, because 
the value of the property exceeded the limits of the value of cases triable by 
him— Shaikh Mmlntr Ali v. ^{u!!$amut Basoo (1). 

The Standing Counsel (Mr. J. D. Bell, with him Bahoo Rally Mohun 
Doss and Moousbee Mahomed Yusooj), for the respondent. — Tne issue in 
the rent-suit as regards separation was intended to be raised. [PONTIFEX, 
J. — Supposing the issue to have been raised and determined, was the 
Court competent to decide it ?] If I can satisfy the Court that all the pro- 
perty was held under one title, then the title of one and all the properties 
must stand or fall by the title of one of them. Then res judicata would 
apply. The mokurari pottas may be considered to be the title-deeds of 
the properties of each of the parties. .According to the case of Krishna 
Bchnri Roy v. Brojcsicari Chou'dranee (2). the present case is barred. 
[PONTiFEX, J. — In a question of adoption, where there is a decision as 
to separation, the issue must apply to the whole of the land ; but in a 
question of partition it need not.] The case of Gobind Chundcr Eoondoo 
v. Tariick Chunder Bose (3) decides that a suit which re-opens an issue 
decided on the intervention of a third party in a former suit, is barred ; 
and the case of Beniola Soo)idury Choudrain v. Punchaiuin Choiodhry (4) 
followed that decision. The case of Pra7i Nath Satidyal v. Ram Coomar 
Sandyal (5) decides that an intervener is bound where the plea of res 
judicata had been waived in the Court l)elow ; [412] and it further 
decides that the Munsif’s decision was conclusive, although outside his 
pecuniary jurisdiction. 

The Advocate-General in reply. 


JUDGMENT. 


The iudginent ol the Court (PoNTiFEX and McDhnkll, JJ.) was 
delivered by 

PoNTIFliX, J. (who, after going into the merits of the case at soma 
length, and stating the facts material to the question of res judicata, 

continued) : — , • j • 

The (juestion we have now to determine is, whether the prior deci- 
sions alfoct the present suit and tlie title set uo by the plaintiff as res 
judicata. It is to ho observed that only a suecial appeal could be pre- 
ferred to the High Court against the judgment of the Subordinate Judge 
(thougii. as a matter of fact, no suecial appeal was preferred), and that 
this rent-suit related to only one mouza, or part of a mouzi. bold under 
one only of tlie mokuraris. 

But, on the other band, the two mokuraris, though separate, were 
exactly similar titles ; and it has never been part of the plaintiff's case 
that different parts of Bishon Singh's property are governed by different 
circumstancos. Indeed the evidence in the rent-suit applies generally to 
the commensality or separation of the plaintifl and Murlidhur ; and that 
was the issue which the plaintiff Run Bahadoor raised by his written state- 
ment in the rent-suit. , • ^ , 

With respect to this, the judgment of Lord Ellenborough \n Outram 

V. Morewood 16) seems signiheant. Recovery in any one suit upon 
issue joined on matter of title is conclusive on the subject of such 
title : and a finding upon title in trespass nob only operates as a bar to the 
future rocovorv of damages for a trespass founded on the same 


12) L R. 2 I. A. 283 = 1 C. 144. 
(6) 2 C.L.R. 33. 


(3) 3 C. 145, 
(6) S East 346. 


U) 0 W.R. 47. 
(4) 3 C. 705. 
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also oparabes by way of estoppel to any aotion for ao injury bo the same 
supposed right of possession.” 

It is necessary, however, for us to examine a few of the Indian author- 
ities upon this subject. 

Id a case referred to Sir Sarnes Peacock, in consequence of division 
of opinion in a Bench of this Court, and reported at [413] p. 175 of 
the Civil Rulings of the eighth volume of the Weekly Reporter (unre- 

ported elsewhere) (l), it was held, that the Collector’s Court, in a case - 

under the Rent Law of 1859, and the Civil Court wore not concurrent ^ C.L.R. 251 
Courts ; and therefore that a decision by the Collector was clearly not 
res judicata to aSect the Civil Court. But while establishing this 
plain proposition. Sir Barnes Peacock, in his judgment, entered into 
certain ingenious, but extra-judicial, observations with respect to the 
doGtriae oi res judicata as applicable or not bo Indian Courts. At page 
178, he says : “ It is very important also to sea wbab would be the 
result if the question of concurrency of jurisiiiction were put out of 
question. It appears to nee to be of much more importance in this 
country than it would be in Ragland, that, in order to render a judgment 
between the same parties upon the same point in one Court conclusive in 
another Court, the two Courts must be Courts of concurrent jurisdiction. 

If it were nob so, the svhole procedure as regards appeals might be entirely 
changed.” meaning. I presume, that ditfereub procedure as to appeals 
might apply to the two cases. 

And again (p. 179) ha says: A bond of a very large amount might 
be set up .as an answer in a suit in the Munsifs Court or in a Court of 
Small Causes for a very small amount ; but it never could be held that a 
decision in those Courts as to the validity or invalidity of the bond as a 
defence to thu suit would he conclusive upon the (District) Judge in a suit 
brought upon the bond, and upon tho High Court in a regular appeal 
from a decree in that suit. ‘ Aud again ; ” It is quite clear tliat, in order 
to make tho decision of one Court final and conclusive in another Court, 
lb must be a decision of a Court which would have had jurisdiction over 
the matter in the sub-sequent suit iu which tho first decision is given in 
evidence as conclusive.” And again (p. 180) ; ” I should be disposed to 
say that the English rule of estoppel ought not to he introduced into the 
Courts oi bln.s country, if tlio question sliould ever arise before me I am 
at present disposed bo think that such a judgment is onlv prima Ucie 
evidence, and not conclusive.” 

[414] The ^st opinion quoted has been exoresslv overruled by the 
Irivy Council. The other observations, however, raised a serious question- 
they have nob been expressly, hub it seems to us they have been impliedly, 
overruled hy the Privy Council ; and they also seem opposed to othor 
oecisions. 

Now a suit in the Munsifs Court must be under Rs. 1,000 in value • 

Jrom hiR decision there is a rogular appeal on fact and law to the District 
Judge, or Suhord.mito .Judge, from whom there is only a special appeal on 

points of law to the High Court; and no appeal at all. oxconb under very 

special circumstances, to tho Privy Council. If. then, tho advantages or 
disadvantages witl. respect to appeal are to govern the auestion. whetlier a 
udgmou . can be relied on as /-c'l judicata, it would seem to follow that 
j udgments in case s under Rs. lO .QQQ and. indeed (see s. 596 of the present 

N. a! Mussamut 
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Procedure Code), in cases over Rs. 10,000, where concurrent judgments 
have been given by the original Court and first Court of appeal, 
and no substantial question of law arises, would, in all cases of Rs. 10,000 
and upwards, be incapable of being pleaded as m judicata, because in such 
last-naentioned cases it would be impossible to predicate that there might 
not bo an appeal to the Privy Council. This, to say tbe least, would be an 
extremely shifty and inconvenient principle to act upon ; and, as I shall 
presently show, has been disregarded by the Privy Council. 

But the Advocate-General has argued and argued with great force, 
that the judgment of a Court ought not to have the effect of res judicata 
in a case which that Court was not itself competent to try ; being in fact 
the proposition contained in the third of tbe above extracts from Sir 
Barnes Peacock’s judgment, which seems to require identity, rather than 
concurrency, of jurisdiciion. As for example, in the present case, the 
Muusif having a jurisdiction to try cises only up bo the value of Rs. 1,000, 
was competent to try tbe rent-suit against Guneshi Roy, but was nob 
competent to try the present suit; nay, would nob have been competent to 
try a suit for possession of the mouxa in respect of which rent was claimed. 
But this contention would in offoct make the doctrine of res judicata 
inapplicable to suits tried by Munsifs except in Munsifs' Courts — a result 
which might [^IS] possildy he advantageous : hut for wliich we find no 
authority. Tlio 2nd section of Act YIII of 1859 speaks of a Court of 
" conipetcnb jurisdiction.” Did it mean competent to try the question of 
title, or competent to try tlie second suit? The words are “competent to 
try tlic cause of action.” 

The judgment of the Privy Council — Khiujowlee Sinc/h v. Hosscin Bux 
Kitan {\) -refused to consider a Collector's decision res judicata, because 
it was not that of a “ Court coiiiiwtont to adjudicate on a question of 
title.” 


It would soeni to bo relining too inucli to confine tlie doctrine of res 
judicata in India to exactly parallel Ctmrts, to hold that a iilunsif’s judg- 
ment on a question of title should only bo res judirata in a Munsifs Court. 
One result would he, that there wouI(l constantly l)e a preliminary wrangle 
as to the valuation of the suit. And it does not seem a satisfactory prin- 
ciple that a Munsifs judgment should l )0 rrs iudicata, and an authorita- 
tive decision on title in a suit valued at Rs. 999, and not so in a suit on 
the same title valued at Ks. l.OOl. 

•More esiiocially would it bea hardship in a case like tlie present (which 
is only an example of the general practice in India), where the plaintiff 
obtruded himself into the ronb-suib, raised tlie very question ho raises in 
this Court, and put the dofen<lant. who was plaintiff in that suit, to the 
same expense and trouble as if the title to the entire property depended on 
the result. 

In the case of Soorjomonce Dabcc v. Snddanuiid Mahapatur (2). the 
Judicial Committee expressed their opieion that the 2nd section of Act 
\’III of 18 .j 9 “ would by no means prevent the operation of the general 
law relating to res judicata founded on the princitilo, nemo dchrt his vexari 


/iroendctii vausii." 

Tins maxim was the foundation of the decision in Collier v. U’ntters (3), 
and the case of Flitters v. All/rcij (1) seems to sliow that tbe 
judgment of a Court not coinpotont lo try the case in which the judgment 


(1) 7 IJ.L.R. 07;^ 

(3) L R 17 Eq. ibi. 
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is pleaded as res judicata must, nevertheless, be held to be the judgment 
of a Court of oompetent [416] jurisdiction withiu the rule. For in that 
case the defeudaut having complied with the provisions of s. 39 of 19 
and 20 Viot., c. 108. the Gouaty Court thereupon became incompetent 
to try the case, though otherwise it might, in the absence of the 
defendant’s dissent, have tried it; and the present case especially falls 
within the wholesome principle expressed in the judgment of that case 
(p. 42) : It would in our judgment be against principle and authority, 
if a party, having tried an experiment in a County Court, could, when 
judgment was agaiust him, proceed again in another Court, not by way 
of appeal, but by merely varying the form of procedure, or forcing the 
opposite party to proceed for redress in respect of the same question as 
had been previously litigated, again harass his antagonists for the same 
cause, and take his chance of success in another Court, when he has 
previously failed in a Court of competent jurisdiction.” 

The 13th section of Act X of 1877 seems to support this view ; for it 
enacts, that no Court .shall try any ” issue. Ac.” (reads s. 13). Arid this 
section being in a Procedure .\ct, must, wo think, bo taken to be declara- 
tory of the existing law. Wo think it clear that the issue of soparatiou 
was directly and substantially ” in issue in the rent-suit; and though 
the Munsif was not competent to try the present suit, we think ho was 

competent to try, and at the instance of the present plaintiff did try, in 
the rent-suit, the issue on which the present suit depends. 

iloreover, if the question of advantage or clisadvaotage in respect to 
ultimate appeals is to be disregarded, as we think the Privy Council caso 
hereafter referred to shows, then it is important to remoinbor that the 
reut-suit was also tried and decided on regular apnoal, both as to law and 

fact, by the Subordinate Judgo, whose Court was a Court compeceut to try 
the present suit. 


VVo do not refer to the Full Bench decision in the case of Gohnul 
Chividcr Koondoo v. Taruck Chunder Bose (1). beciuse there, as we have 
been informed, both decisions were in the Muusifs Court, otherwise that 
case would be conclusive on the quesUoD. 

[417] There are, however, two decisions of this Court in which 
being cases instituted in the Court of the Subordinate Judge judgments 
of the Munsif s Court were regirded as h.ivmg ti.o effect of res indicata. 
Ihose cases are : BemoUt Soondur u Chowdrain v. Piinchaiinn Choicdhni (2) 
and Nund Kishore Simh v. Iluree Pershad Mundul (:i). It is true 
as pointed out by Mr. Justice White in the case of Topoyiulhee Dhitj Gir 
Gosain v. SrceimUt, Hahanve (4). tliat in both these cases the Judges wijro 
prepared to arrive at the same conclu.sion on otner grounds. But in effect 
the question seems to have been substantiallv settled bv the Judicial 
Uommutoe in the case of KnBma D. hari Hoy v. Brojeswari Chowdranec{o) 

In 0.10 sense, no doubt, the two Courts in that caso bad identical 
unsd.ct.on, or aov suit which the District Judge was co.npetent to try 
the Principal budder Ameen (now called the Suhordinato Judge] was also 
mpetent to try if tho District Judge approiniatcd the case to his Court 

Sir B P y this in effect meets the objections of 

annelLT ^ “ advantages or .iisadvuntagcs with respect to 

appeals), and as the matter actually stoo.l, the jurisdictions were not 


(U 3 C. 145 
U) 5 C. 832. 


(‘i» 3 C. 70.5 /31 j;j |> , 

15) L-K. 2 LA. 253 = 1 C. ;4i. ’ 
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identical ; for when a Principal Sudder Ameen tried cases valued at over 
Rs. 5,000, the appeal lay direct to the High Court both on fact and law ; but 
when he tried cases under Rs. 5.000. the appeal lay on law and fact to 
the District Judge, from whom only a special appeal on point of law lay to 
the High Court. The fact that the District Judge might have tried the 
case as an original case, does not prevent the Court of the Principal 
Sudder .^meen being a subordinate Court to that of the District Judge in 
cases under Rs. 5,000 heard by the Principal Sudder Ameen. 

In the case before the Privy Council, the judgment of the Principal 
Sudder Ameen in the first suit, as the suit was valued under Rs. 5,000, 
went on regular appeal to the District Judge, and from him. only on 
special appeal, to the High Court. The judgment of the Principal Sudder 
Ameen having been affirmed r418] by both Courts, was held to have the 
effect of res judicata upon the second suit heard primarily by the District 
Judge, which went up to the High Court on regular appeal, and thence 
to the Privy Council. 

We think that the rule of res judicata ought to be hold to apply to 
judgments in rent-suits, at least until interventions in such suits are 
authoritativolv prohibited ; otherwise all the inconveniences and hardships 
which tlie rule is intended to obviate must continue to exist. 

Upon the svhole, therefore, though with regret, we feel we are bound 
to hold that the judgment in the rent-suit on the substantial issue of sepa- 
ration must be regarded as res judicata governing the present suit, and we 
must, therefore, affirm the decision of the Court below ; though we differ 
from its judgment both on the merits and on the question of estoppel, but 
as the plea of res judicata was not raised until after all the evidence had 
boon taken and groat expense incurrol, wo think each party should bear 
his and her own costs both in this Court and in the Court below, and we 
direct accordingly. Wo dismiss the appeal of the plaintiff, and allow the 

cross-appeal of tlie defendant. 

Appeal dismissed and cross-appeal allowed. 


6 C. 418 = 7 C.L.R. 237. 

SMALL CAUSR COURT REFERENCE. 

Before Sir liichard Garth, Kt., Chief Justice, and Mr. Justice Pontifex. 

FaiiCK V. Harley. (1st September, 1880.] 

Costs- ibatement or disviissalof Suit for u-ant of jurisdiction-presidency Small Cause 

Courts Act ilX of IP50J. ss. i2, 52. . .. u j j 

Wh^ro a pica to the jurisdic tion ol the Small Cause Courts eslablKhed under 
Aoi IX of 1®60 is successful, the judfiinont ought to be one dismissing tbo suit. 
Nut >vh-itcvcr the form. It should bo stated that the suit abates oris dismissed 
‘‘ Hr want of jurisdicUoD." In such a case the Court has power to award costs 

to tbc dcicndant. 

Tins was a case i of erred from the Calcutta Court of Small Causcs- 
Tli 0 j'oforonco suited as follows . 

This suit was instituted on the '2nd April, 1880, and heard by [4 9] 
the First Judge in the first instance on the ‘24tli May. The First Judge 
was then of opinion, that tho suit ought t^bo dismissed a point ot 

r-,,-,. sKlVa lor tii^ opinimi of the High Court under the provisions o! Act IX 
ofieSO b^H Millctt. Esc.Und K. L. lUnorjee. Esq- Judges of the Calcutta Court 

of Small Causes, 

'm 
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law and also on a question of juvisdiction ; and lie accordingly dismissed 
the suit, and certified it as a tit case for counsel and attorney, awarding 
to counsel two gold mohurs and to attorney, one gold molmr. 

Against this decision an application for a new trial was made on 
the following grounds : — (i) that the Court, having no jurisdiction in 
the case, was wrong in making an order for costs ; (ii) tliut tlie Court 
should have merely noted tlie abatement of the suit on the record, and 
had no jurisdiction to dismiss the suit. 

“ This application was allowed on the 26th June, 1880, The only 
question now raised before us is, wliether tlie original order as to eosts 
was good or not, plaintiff’s pleader admitting that tlie Court has no juris- ^ 
diction. 

“ It is necessary to state tliat, up to tlie present time, in questions 
connected witli jurisdiction, this Court has always followed the decision in 
Lair/oxl v. Partruh/e (1). The Court of Exchequer in that case laid down 
the rule, that where a County Court has no jurisdiction to hear a case, 
it lias no power to award costs : and that the proper order should ho that 
the suit siiould abate. It based its decision on ss. 79 and 88 of 9 and 
10 Viet., c. 95 (the County Courts’ Acth which are identical with ss. 42 
and 52 of .\ct IX of 1850. the Act which governs this Court. The former 
of these sections gives power to the Court to award costs to the defendant 
when lie shall not admit the demand : and the latter gives the Court 
power to apportion the costs of any action or proceeding before it. not 
therein otherwise provided for, in such manner as it sliall think lit The 
same conclusion as in Lnir/ord v. Vartridu.' (l) was arrived at in P, -acock 
V. The Q turn (2). The question again occurring in Disa Urban Samtarn 
AiUhorili/ v. Aldrich (.’i), tlie contrary opinion was arrived at, althou-'h 
Peacock V. The Queen (2) was citorl as an authoritv. The Court in the 
last instance seems to have followed McIntosh v. Th<> Lord Adrocate (4) 

[420] ‘Itwasagainraiscdin The Great Northern Committee y. LiettU) 

in which previous cases, except Law/ord y. Parlndi/e {]) were refenvd 

to : and Cockburn C. J.. gives his opinion thus: 'The respondent is 

entitled to avail himself of the objection, and he is oblige<l to come hero 

and inform us of the absence of jurisdiction, for if he did not, the objection 

would not apjiear and judgment would he given against him \s ho is 

obliged to come hereby the act of the appellant, ho is entitled to his costs 

It m clear that, to some extent, there is jurisdiction over the subject for 

the Court lias jurisdiction to hear and determine whether the aTin,.il 

lie or not. I am of opinion that, under these circumstances, there 'is 

jurisdiction t<> give costs ’ Such reasoning as has been verv ablv 

put by .Mr Allen, the defendant’s counsel, commends itself to the 
intelligence. 

Tim following .leeisions, under the general power lo award costs 'dv.m 
by . 1H7 Of Aot v;i 1 1 of IHr.f,, woro »Uo .of'..,,.,! 1;.::; “" o.f the 

question: -Gopal Clumder Bose y. Dhnrnn Jjiun llof, (G;, Maharo,ah 
J iOesshur Banwaree Gobi,. d y Beet Ch, older Bircar (7.t, Pnnchannn Ghose 
Brotendro \ar.o,..n Deb [H), m all of wliicb it was lield that whore a 
suit or an appeal is dismissed for want of jurisdiction, the Court Ins 
power to award costs to the successful party. 


(1) 1 li. N. R>1. 

(3) U U. 2 (^.B 1). 2S5 note. 
151 L R g.B.I). 2S4 
(7) id . 475. 


(•21 4C.B. N.S. 2f;i at d. 208. 

(41 L.K. 2 App. Cas. Jl at p, 78, 
(Oi Mrvr-h Rep, 311. 
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The learned Judges were of opinion that the weight of the authori- 
ties was in favour of the Court having power to award costs, whether it has 
jurisdiction to hear the matter or not, and therefore gave judgment that 
the suit should abate, and that the plaintiff should pay costs to the defend- 
ant, contingent on the opinion of the High Court on the following ques- 
tions : — 

(i) Whether the judgment, where the Court has no jurisdiction, should 
be, that the suit abates or that it be dismissed ? 

(ii) Whether, where this Court has no jurisdiction, it has power to 
award costs to tlio defendant? 

The opinion of the High Court was as follows : — 


OPINION. 

Garth, C.J. — It appears to us that the real answer to this suit was 
rather a matter of law than of jurisdiction, but we [421] think that the 
questions referred should be answered as follows: — 

(i) A plea to the jurisdiction is a plea in bar ; and, therefore, the 
proper judgment would be, that the suit be dismissed ; but whatever may 
be the form used, it should be stated that the suit abates or is dismissed 
“ for want of jm isdiction," otherwise tlie plaintiff might be prejudiced when 
he brings his suit in another Court. 

(ii) We think that the Court has power in such a case to award costs 
to the defendant. The question of jurisdiction is one which the Court is 
bound to try, and as the plaintiff invites the trial by bringing his suit, it 
is only riglit tlmb he should pay costs if he turns out to be wrong. It 
appears to us that the cases of Lawford w. Partridge (1) and Peacoclcv. 
The Queen (2) have been virtually overruled by the case of McIntosh v. 
The Lord Adoocate (3). 


6 C. 421 = 5 lod. Jar. 363. 

APPELLATE CIVIL. 

Before Sir Richard Garth, Kt., Chief Justice, anrl Mr. Justice Mitter. 


SosHi Shikhuressur Roy. a Ward of Court, uy his Mother 
{Defendant) v. Tarokessur Roy {Plaintiff)^ 

(9th September. 1880.) 

Hindu Law — — Construction of will^ltestricticni of gift to male descendants void — 
How such a Gift should be construed. 

A gift by will upon coodition that the 9ubject*mattor should descond to boirs 
malo only, is void by Hindu law. 

By his will a Hindu testator made a gift of certain immoveable property to 
bis nepbows and their descendants in the malo lino with a condition that, ** if 
any of them die childless, then his share shall dovolve on the survivors of my 
nephews and their malo dcscendaots. and not on thoir other heirs.'* 

Held, that tho gift was bad in so far as it restricted the eubjoct*matter of the 
gift to malo descendants, but that the language used relating to the gift over to 
the tcsCaior'e surviving nephew or nepbows, was not inconsistent with the inten* 
tion of tho testator that tho whole augmented share should pass to the plaintifl, 


• Appeal from Original Decree, No. 205 of 1878, against the decree of Baboo Jodu 
Nath Mulltck, First Subordinate Judge of Rajshahye, dated tho 2nd May 1878. 

(1) 1 H. & N. 621. ii) 4 C-B. N.S. 264 at p. 268. 

13) L.R. 2 App. Gas. 41 at p. 78. 
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the sole sutviviog nephew; bat that, having regard to the doctrine frequently 
acted upon by the Courts of India, be was only entitled to a lifo.estate therein. 

^Hodided, 9 0. 953^13 C L.R. 63 = 10 I.A. 51=4 Sar. 439.} 

[422] This was a suit brought to recover possession of an eight-anna 
«hare in two mouzas, together with mesne profits since the period of dis- 
possession. 

The plaintiff stated that Raja Chunder Shikhuressur Roy, his uncle, 
•by a will dated 2nd Srabun 1272 (16th May 1865), bequeathed under the 
8th clause, an eight-anna share in throe estates, to Kumar Tarokossur 
Roy (the plaintiff). Kumar Jugodissur Roy, and Kumar Sibessur Roy, his 
brothers, providing " that they should possess the same in ecjual shares, 
having no right to alienate the same by gift or sale, but that they, their sons! 
grandsons, and their descendants in the male line should enjoy the same ; 
if any of tliein die childless, which God fordid, tlien his share shall 
•devolve on the survivors of my nephews and their male descendants, and 
not on their other heirs that on the death of the testator in 1273 (isGG), 
his widow made over possession of the said properties to the father of tlje 
plaintiff, as guardian of the plaintiff and his two l>rothers, but subsequently 
again took possession of tlie properties and made them over to the Court 
of Wards on behalf of her minor son (tho defendant) : and tliat both the 
plaintiff’s brother died unmarried. 

The widow of tho testator, as representative of her minor son 
contended, tliat tiio will had been tampered witli ; that the alleged gift to 
the nepliows of tlie testator was contrary to Hindu law ; and tliat accord- 
ing to tho will, tho plaintiff and liis brothers took only a life-interest in 
tlie properties, the gift beyond tho life-interest being void ; and that the 

two brothers of the plaintiff having died, their shares reverted to the 
testator s lawful heirs. 
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The Subordinate Judge held, tliat tho will had not been tampered 
with, but that tlie testator had intended to tie up his estates in the direct 
male hno. contrary to the Hindu law: but further added, that as tho 
plaintiff survived his other brothers, that part of tho will which provided 
that, in the event of any one of the nephews dying without issue his 
share was to go over to the surviving nephew, was capable of taking effect, 
an therefore tho p amtil was entitled to a decree for possession of tho 
-eight-anna share of tlie estates with wasilat. 

Tho defendant appealed to tho High Court. 

[423] The Advocate-General (Mr. G. C Paul wH-u ti„i 

ylmWa Pershad Ilanerjce) for the appellant.— I contend that the wilMs 
A foueiy. the original will having been altered bv interpolatingleaves- 

nat-e'’’ n ^ testator made had Ins seal at the top and and of each 

page. Clause 8 is entirely inconsistent with tho schedule, and this discre- 
pancy has not been mentioned by tho Judge. Tho testator has bv 
words of tho will, attempted to make a species of esHto ui wliiH^ 
cannot do; see The Tar, ore case (1). C.in rho ,1.!^ m V 

Svrwaro «^tate which the testator' hi tendejf to 

Sea MMn. Del.,, v. Uurn.k Chu.uler C/ZS/, ^ (2 '"t .e . ft 

IS fulther one to a class, some persons of which were not' in ..vi •/ " 

Un,e 0 , t.,e 


(1) 9 B.L.R. 377 at p. 406. 
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is void— Sriwai? Bramnmayi Dasi v. Jat/es Chandra Dutt (1) ; see also the 
case of Sondaminey Dossce v. Joyesh Chunder Dutt (2). 

Tlie Standing Counsel (Mr. J. D. Bell, with him Baboo Srinath Dass), 
for t!ie respondent. — The Courts are always inclined to assist a will as 
much as possible, where it is plain tliat the testator desired to make an 
absolute gift ; and I contend that an absolute gift was given — Mussaniut 
Kolhuy Koer v. Luchmee Pershnd (3). The present case seems very much 
on a footing with Srccmutty Soorjeemoney Dossee v. Dcnobundhoo Mullickl-i). 
[G.uith, C. T. — I do not think that case applies, as, if we give you 
an absolute estate, we should be doing that which the testator directly 
declared should not be done ; but in Soorieononey’s case (4) the Court 
were enaijlcd to give lier an estate-in-fee consistently with the terms of the 
will.j Tlie otlior side have relied on the case of Bhoobun ^lohini Debia v. 
TIurrish Chunder Chowdry (5), but there the gift was intended to convey 
[424] moi*e than a life-estate, intending to convey wliat the law pro- 
hibits: and their Lordships of the Privy Council put a fair construction 
on the will, and gave an absolute estate to Kassissari. 


JUDGMENT. 

Tho iudginont of the Court (Gauth, C. J., and MiTTER, J.) was 
dcliveretl by 

G\UTII. C. J. -The plaintiff brought this suit to recover possession 
of an ciglit-anna share of taluks numbered 278 and 45G, under the follow- 
ing circumstances; — 

These two taluks and another numbered 90 together with several 
other estates, A-c., constituted the joint property of two brothers, Raja 
Cliundoi’ Shiklmres.-iUr Hoy and Kaja Mohessur Roy, each entitled to a 
moiety. Tho plaintilV is one of tho sons of tlie latter, ami tito minor 
defemdant is llio sole surviving son of tho former. When Raja Chunder 
Shikhuressur died, Raj-i Moliossur had five sons living, viz., the piaintiiT, 
ivuinar .Tiigodis»ur, and Kumar Sihes^ur, being three uterine brothers by 
a dcceaseil wife, ami Misso.ssur and Ko|)essur liy bis tlien living wife. 
Cliii'ider Slnkburossur <lied on the 29th Srabun 1272 f.iugust iSGoJ. leaving 
him surviving a widow. Ranee Somlainini, and only son the minor defend- 
ant. by the aloiesai.l Kamic, and two daughters, whether by the aforesaid 
Ranee <jr not is not elear ui)on tlio evidence, lie died at iiampur Boalia, the 
lie;ul-<|nart<'i s of tin* district of Rijshahyu, having come thither about ten 
or twelve befino Ins «leaLli, aceoiui)anied by only a few servants; not 
a single member of his family was about liim at the time of his death. It 
is not dispulud that 27 days before liis death , — > e., on tlie 2nd Srahun 
1272. — he executed a will at his family residence at Taherpur, distant 
;ibi>iit. »‘igbt or Urn liours' joinncy from tlio head-<juartoi-s. 

li is all<‘,gc<i that, liy tho -Stli clause of this will. Raja Chunder 
Sliikliun-ssiii' bo(]Uc:ilhc<l his eight annas share of tho taluks in claim, as 
well as of the taluk No. 9t), to liie )>laintilf and his two uterine lirothevs. 
'I’lie danse in <im-.tion is to the following elVeot : - 

“ M\ brollicr s sons, Kumar Jugodissur Roy, Ivuimir Tarokossur Roy 
ami Kumar Sibessnr Roy, shall receive, for defrayment of tho expenses of 
tln‘ir pi<»iis arts. th<j following out of tlie [125] |)io|)inties left by me. to 
wit : my one-half sliaro in 1‘arganna Cbungoo, recorded as No. 278 in the 
f’oilectorateof /ilia Rajsbabye in Dibi D<»lil, and others appertaining to 


(ij s M.L.R. too. 

(1; *J M l.A. I'W. 


(2) -2 C. -202. (3< 21 W.R. 395. 

(5) 4 0. 23 (27)= L.R. 5 l.A. 138. 
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TuppaByas. and recorded as No. 456; and in Mouza Dihi Govindpur in 
Parganna Sautool. recorded as No. 96 in the touji or rent-roll of the Col- 
lectorate of Zilla Dmagepore. Tlie said three nephews shall Iiold posses- 
sion of the above in equal shares, and shall pay the Government revenue 
of the same into the Collectorate. They shall have no right to alienate the 
same by gift or sale but they, their sons, j^raiidsons, and other descendants 
in the male line shall enjoy the same, and shall perform acts of pietv as they 
respectively shall tliink lit for the spiritual welfare of our ancestors. If 
any of die without leaving a male child (which God forhid), then his 

share shall devolve on the surviving nepliews and tiioir male descendants 
and not on their other heirs.” 

The plaintiff further alleged, that, after the death of his uncle his 
father was allowed to take possession of tlie oight-annas share of all these 

guardian of his three sons. But from the month of Bvsack 
J5. b., Kinoe .'>oudammi. on behalf of her minor son. tlie defendant 
in this e.ase, dispossessed him from the aforesaid eight-annas share of the 
two taluks claimed in this suit : that, subsequently, when the whole estate 
of the minor defendant was taken charge of by tlie Court of Wards the 
disputed share of tlie two taluks also came into their possession. 

Kumar .lugodissur Kov. and hisvoimgcr 
biother, bibessur Hoy. having both died on the 24th Maugh 1279 B. S 

(Fehruary 1873) and tlie .5th Kartick 1276 (October 1869) respoctividv' 
without leaving anv male issue, the plaintiff claims the whole eight annas 

win ? 'Jucauso it is allege.! tliat, out of the share bequeathed by the 
will, he IS in possession of four annas, the other four annas bein'* in 
possession of tno Court of Wards, not on behalf of the minor defendant 
buton behalf of the widow of his older hrotlior Kumar .Jugodissur Hoy. ‘ 

..f provisions of the Act relating to the Court [426] 

of War-ls, the suit was brought against the minor defonlant roprase.ued 
by the manager aODOiuted liy the Court of Wards, viz., Horo Gobind 

»u^T' ■ Court of Wards, by an order dated the 28th May 1877 

autl lonzed Hanee Souda.nm. the mother of the minor .lefondant, to appear 
- his guiidian. instead of the aloiesaid manager, and thenceforward 
the suit was defended by the Hanee on behalf of her minor son. 

vm, upon which the ijlamtill robes are not genuine but worw 

tlm^nlTc shortly before his death in 

the place of certain other clauses of the original genuine will ft w is 

^^nolt henuo't in " ucs^L: 

upon a correct construction of it wh it ire m 

parties under it in re.soset of ‘-VJ " nghts of the contending 

which to™ the »ul>,c.=t-mattar of Urn ‘"‘'.ko 

(Aftoi- oonsidoi-ins tho ovidonoo tl.o loiunod Chief Justice coQtiuuod.) 
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On the whole, upon a careful consideration of the evidence, we think 
that the conclusion of the lower Court upon the question of the genuine- 
ness of the will filed in this case is correct. 


The next question is, what are the rights of the contending parties 
under the 8th clause with reference to the taluks in suit. The gift in the 
first place is to the three brothers, including the plaintiff, and to their 
succeeding generation in the male line. There is this further condition 
that, should any of the brothers die without leaving a male child, then, 
his share shall devolve on his surviving brother or brothers and their male 
descendants. 

[427] We are of opinion that the condition imoosed upon the gift, 
that its subject matter should devolve on male descendants only, is invalid. 
lx\ Jotcndro Mohxin Ttujore v. Ganendro Mohun Tagore (1) the Judicial 
Committee observe: — “ It follows directly from this, that a private indivi- 
dual, who attempts by gift or will to make property inheritable otherwise 
than the law directs, is assuming to legislate ; and that the gift must fail, 
and the inheritance take place as the law directs.” Further on they 
say : If, on the other hand, the gifts were to a man and his heirs to 

be selected from a line otiier than that specified by law, expressly exclud- 
ing tlie legal course of inheritance, as for instance, if an estate were 
granted to a man and his eldest nephew, and the eldest nephew of suclv 
oldcst nephew, and so fortli for ever, to take as his lieirs, to the exclusion 
of all other heirs, and without any of the persons so taking having the 
power to dispose of the estate during Ids lifetime, hero inasmucli as an 
inheritance so descrilxjd is not legal, such a gift cannot take effect, except 
in favour of such i>er.sons as could take under a gift to the extent to which 
tlie gift is consistent with the law. The first taker would in this case 
take for his lifetime, becsiuso the giver had at least tliat intention. He 
could not take more, because the language is inconsistent with his liaving 
any different inheritance from that wliich the gift attempts to confer, and 
that estate of inheritance wldcli it confers is void.’ 


Applving the principle enunciated in these ohservations to the terms 
of the will in this case, it is clear that, under the bequest, the three 
brothers, including the plaintiff, received the taluks in equal shares for then 
respective lives, and that the course of succession wldcli was subsequently 
indicated by the testator lioing contrary to Hindu law, the particulai 
estate of inhoritaiico wliicli he attempted to create was void. 

Tl.erefoie, on tlic testator’s .loath, a one-tldrd share of the eight 
annas of the taluks in suit .levolved upon the plaintiff, enjoyable by liim 
for Ids life, and the remaining two-tldrds in equal shares devolved upon 
Ids two brothers, enjoyable by them in equal shaves for their respective 

lives. 

[428] l^ut then tliese brothers died, one after the other, \vithout 
leaving anv male issue. Kumar Sldbessur died first on the 5th Kartick 
127G lOctoher JBG9), leaving him surviving the plaintiff and lus elder 
brother Kumar Jugodissur. On the happening of such a contingency as 
this, tlio will provides that the share bequeathed to the deceased was to 
devolve upon the surviving brothers and their male descendants, i us 
latter limitation, being contrary to Hindu law. is void. But the gilt 
over to the surviving l.rothcrs is not invalid according to Hindu law . 


u) 9 B.L.R. 377 at pp. 394. 395 and 39G. 
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see 8. M. Soorjeemoney Dossee v. Denobundoo Mullick (1) and the observa- 
tions of the Judicial Committee upon that case in Tagore v. Tagore (2). 

For similar reasons, upon the death of Kumar Jugodissur without 
leaving any male issue, his original share {viz., -J) devolved upon the plain- 
tiff. It is somewhat doubtful whether, along with Jugodissur ’s original 
sliare {viz., it), the shaie received by him on the death of Sibessur also did 
not pass to the plaintiff. But having regard to tlm provisions relating to 
the legacy as a whole, we think that it was the intention of tlie testator 
that the whole augmented share should pass to the plaintiff, who was 
the sole surviving brothar. The language used relating to this gift over 
to the surviving brother or brothers is not inconsistent with tliis intention. 

We, therefore, come to tlie conclusion, that the wliole eight annas 
share of the two taluks, the subject-matter of this suit, has devolved upon 
tlie plaintiff under the provisions of the will of Eaja Chunder Shikhuressur. 
Bub we do not agree with the lower Court that the plaintiff's riglit thereto 
is absolute. His interest will determine with his death, and, upon the 
happening of tliat event, the disputed share of the taluks in question 
will revert to the legal heir of the testator. 

In modification of the decree of the lower Court, we decree the 
possession of the disputed share of the two taluks, wliich is the subject- 
matter of this suit, and declare that the plaintiff has therein only a 
life-interest. We do not interfere witli the [429] decree of the lower 
Court as to mesne profits, but, under the circumstances of tlie case, we 
tiunk that each party sliould hoar his own'eosts in tliis as well as in 
the lower Court. 

Decree varied. 


6 C. 429 = 7 C.L.R. 337. 

APPELL.\TIC CIVIL. 

Before .Mr. Justice Morris and Mr. Justice Prinsep. 


In the matter op the j'etition of Nilmoney Sing " 
Um.\nath Mookhopadhya V . Nilmoney Sin(}. 

[lOth September, 1880. J 

Prob'tte—Applicalion for Order revoking Probate—AUachinq Creditor of Next-of-kin— 
Succession Act {X of 1865), s. 234, ' ' 

A jiiaBmcnt-cro litor who attached property hU debtor, which purports 
to have beer, nibentcd by such debtor Irom hn dec&vsed father, mav. where the 
will of such dreoased is set up an! proved at variaoce to his interests, applv for 
a rcvociuion of tho order graiitini? probate of tbe will bo sa up. * 

Komollochun Dull v. NilruUun Uundle <3>, followed. 

,33 = 34 M. 405 (40G, ; R„ GO. 460 (404); 10 

The facts of this case material to tliis report are as follows : 

One Bainon Dass died some time in Januarv IHTo, leaving him 
surviving Ins widow Hhoyharini Dohi. his son Taranath. and several 
otlier sons. Nilmoney omg. the petitioner, having obtained a decree 
against Taianath. attached, in February 1875. certain lands purpurting to 

* Appeal from Onsfinal Do-.rei. N.,^. lOS and 109 of lfl70 tZ. a i 

L.R. Tottenham. K.,.. Officiating Judge of Nudd.a, dated tfo ^iTMarch Jb79 '' 

Ig! 4 0. 3»';- «■ 8™. «0. 
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be the pvopeity of Taranath inherited from his father. The widow Bhoy- 
harini intervened in those attachment-proceedings ; but, on the 11th 
February of the same year, her claim was disallowed. Subsequently, on 
the 14tli March 1876. Bhoyharini. in coniunction with her sons other than 
Taianatli, applied for, and on tlie 24th of the same month obtained, an 
order granting her probate of the alleged will of her husband Bamon Dass. 

itself, however, was not issued till the 21st of December 
7CLR -la? On the 1st .April 1876, Bhoyharini instituted a suit against 

• Nilmoney, praying for a declaration of [430] her right to the lands 
attached by Nilmoney under the decree previously obtained by him 
against Taranath. On tho 22nd of December 1876, Nilmoney lodged 
an application, under s. 234 of the Succession Act, in the Court of 
the District Judge, for a revocation of the order of the 24th March 
granting probate of the alleged will of Bamon Dass to tlie widow 
Bhoyliarini. The Di.strict Judge, on the hearing of this application, 
reversed his former order granting probate, and also suljsequently dis- 
missed tlie regular suit instituted by Bhoyharini against Nilmoney. 
The widow apnealed in both cases to tiie High Court. By its judgment, 
dated the 8th May, 1878, the High Court (Markhy and Prinsep, JJ.) set 
aside the order made by the District Judge, reversing his previous order 
granting probate to the widow, on tlie ground of inadequate service of 
notice on all tlie parties interested under the will, and remanded the 
matter to the Court below in order that it might ho again adjudicated 
u])on after an oiiportunitv had been afforded the petitioner to remedy this 
material defect The High Court also reversed the order made in tlie regu- 
lar suit instituted by the widow against Nilmoney. and roniaiidod it to the 
Court below for re- hearing. Under these orders of romaml tho Court below 
re-tried both cases. Imt substantially adliere<l to its former judgments, 
revoking tlie former grant of probate and dismissing tlie suit of Bhoyharini. 

The widow again appealed in hotli cases to the High Courti 

Baboo Sn-piKtlli Diiss, liiihoo Mohmi/ Mohan lioi/, liahoo Jia^Uhehnrti 
Ohose, Baboo Kashec Kant Srn. and liahoo (rn.sh Chunder Choivdhurij, 
for the appellant. 

Baboo Ambica Churn Dose and Baboo Bhoicamj Churn Dull, for tlio 
respondent. 


JUDGMENT. 

The judgment of tho Court (MoRRls and PltlNSRP, JJ.), so far as 
is material for tlie purposes of this report, was delivered by 

Mohhis, J. (who, after stating tho facts, proceeded as follows) : — 
The lirst question that arises is, whctlier Nilmoney Sing, as creditor 
of Taranath, has any locus standi? Whether ho has [431] such an interest 
in the estate of tlie deceased Bamon Dass as gives liitn a riglit to apply 
for revocation of tho proliato granted of his will? In support of the 
proijosition tliat he cannot apply for the revocation of probate, several 
authorities have been cited. In In the matter of Mee Tsee (l), 
Mr. Justice Norman, delivering the judgment of tlie Court, says ; We 
have no doubt of tho soundness of the proposition that a person 
who is not noxt-of-kin. and who has no interest in tho estate of a to.stator, 
has no riglit to oppose tlie grant of the probate or dis))ute the validity of 
the will. In England it has been held, that even a creditor cannot 
controvert tlie valiility of a will, because it is a matter of indifference 
whetlier he should receive his debt from the executor or from an 


(D 15 W.R. 351. 
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administrator.” Then the case of Baxj Nath Sliakai v. DespnUi/ Singh (1) 
is quoted to show tliat tlie learned Judges there considered tliat, 
in this country also, the creditors of next-of-kin to the deceased are not 
entitled to have citations sewed upon them under s. 250, Act X of 1865, 
calling upon them “ to come and see the proceedings before the grant 
of probate or letters of administration.” But this case came subse- 
quently under the consideration of another Bencli of this Court, of whom a 
member of the present Bencli was one, in connection with the case of 
Koniollochuii Dutt v. Nilruttiin bundle (2) ; and Mr. Justice Markby, in ^ 
giving the judgment of the Court, made the following observations : 

' If we tliought tliat the decision in Baij Nath Shahai v. Despulty 
Singh (1) went as far as to hold that a pui'chaser or an attaching 
creditor could not apply for revocation of a probate, wo sliould, as 
at present advised, refer the point to be settled by a Full Bench, 
because we should disagree from sucli ruling.” We entirely concur in 
the opinion here expressed and considered, that it is applicable to, and 
meets the circumstances of, the present case. Tliere is no question 

% ngli, immediately after the deatli of Banion Dass, 
and before probate of his alleged will liad been taken out, [432] 
attached the property, which is the subject of tlie suit of Bhoy- 
barini, as the property of his judgment-debtor Taranath, to whicli 
he had succeeded on the deatli of his fatlier. Owing to the devolution of 
the property of Bamon Dass by natural succession to Taranath Nilmoney 
Singh lias such an interest in the property of the deceased as entitles 
him to dispute the genuineness of a will wiiicli purports to divert the 
succession from Taranath to another. Under s. 231 of Act X of 1865, 
tlio grant of proliate or letters of administration may l)e i'evoked or 
annulled for just cause; and according to illus. (cl at tho foot of 
that section, such a just cause would be when tlie will, of which 
probate was obtained, was forged. Bart XXXI which succeeds s. 234, 
relates to tho practice in granting and revoking probates and letters 
of administration. Ciuler s. 2-50 of that chaiitcr, the Judge, when 
a will is brought before him for probate, mav issue citations calling 
upon ail persons claiming to have any interest in the estate of the 
deceased t<j come and see the proceedings lieforc the grant of probate 
&c. The words are general, and as Nilmoney Singh has. unquestionably, 
for the reasons above given, an interest in the estate of Bamon Dass we 
see no sufhcient cause under the Act wliy he should not bo allowed to 
enter a carcal and oppose the ajiplication for proliate bv Bhoyliarini and 
the other inemhors of the family interested umler the will. If ho has the 
riglit to enter -.i carcal regarding the grant of a probate, he can. on similar 
gioiuhls, apply for revocation of a probate iruproperlv granted. To rule 
otherwise would, it seems to us. work great injustice and shut out 
Nilmoney Smgh froin all remedy. As pointed out hy Mr. Justice 
fllarkby. m tlie case of Koniallochun Dutt v. Nilratlini Minidlc (2). alreadv 
mferied to. it would lead to the greatest confusion if the validity of a 
will coul.l be questioned m a civil suit after tlie grant of probate. There 
might be any number of conflicting decisions as to tho validity of tho 
will. The grant must he contested by a suit in t he Court out of wliicli 

contested before the Court sitting as a 
Court of Pro'^atej, and not m tbo exorcise of its ordinary civil jurisdiction.” 
o, thei^ore. [433] decide this first point in favour of Nilmonov Sin-di 


(1)20. 208 = 25 W.K. 4S9. 


(2) i C. 360. 
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and proceed now to deal with the evidence bearing upon the genuineness 
or otherwise of the alleged will of Bamon Dass. 

I would, therefore, set aside the order of the lower Court, and 
dismiss the application of the Kaja petitioner for revocation of the will of 
Bamon Dass, and decree the suit of the plaintiff Bhoyharini with costs 
in both Courts (1). 

Aj)peal allotved. 


6 C. 433 = 7 C.L.R. 347. 

APPELLATE CIVIL. 

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Uitier. 


JUGTANUND MissER {Plaintiff) V. Nehghan Singh and 
ANOTHER {Defendants).- [15th September. 1880.] 

Evidence Act il of 1872). s 92, prov. S— Parol evidence in addition to condition in kisti- 

bundi—Parl performance of portion of obligation in kislibundi. 

Per GakTH, C J.— Wbora, at the time of the exocutioD of a written contract, 
it is orally agreed between the parties that tbc written agreement shall not bo of 
any force until some condition precedent bas been performed, the rule that parol 
evidence of sucb oral agreement is admissible to show that Ibe condition has not 
boon performed, and consccjuently that tbe contract bas not become binding can- 
not apply to a case where the written agreement had not only become binding, 
but bad actually been performed as to a large portion of its obligations. 

Tbs true meaning of tbe words “ any obligation ” in tbe 3rd proviso to s. 92 of 
Act 1 of 1872 is any obligation whatever under the contract, and not some parti- 
cular obligation which tbo contract may contain. 

[F., 25 C. 401 (405) = 2C.W.N. 188 (191): R., 7 M. 19(22); L.B.R. (1893-1900), 154 
ll56).] 

One R:un Monorath sold certain properties to Nerglian Singh and 
anotlicr (defendants), and desired tliom to pay parts of the purcliase-inonoy 
to one Jugtanund Missor (the plaintitf), to be applied to the discharge of 
certain (le)>ts charged on tlio properties. The defendants paid part of tlie 
purcliaso-money in casli to the plaintiff, and for tho remainder executed a 
kistil)undi in liis favour, and gave as securitv a mortgage on certain immove- 
[434]. ihlo property belonging to them. The kistihundi contained stipu- 
lations tliat the i)roperty which was purchased l)y the defendants should be 
at once placed iti tlioir liands (and they, in accordance with such stipula- 
tions entered into possession), and furtlier that llio remainder of tlie 
purchase-money was to bo paid in certain instalments, on failure of any 
one of which, the whole sum remaining duo should become payable. The 
instalments not being paid, tho plaintiff brouglit tl^e present suit to recover 
tho wliole sum i*emaining duo. 

Tluj defendants contended, tliat it had been verbally agreed between 
the parties at tho time wlion tho kistihundi was executed, tliat tlio obliga- 
tion to pay tliese instalments was not to bo put in force until tho plaintiff 
liad paid to one Goburdliun Singh a debt which had been charged upon 
tho property convoyed, and that, at tho time the suit was brought, this 
d(3l)t had not been satistiod. 

• Appeal from Appellate Docroo.No. 636 of 1879, against tbe decree ofE. Grey, Esq., 
Judge of Gaya, dated tho 30th December, 1878. reversing the decree of BaboO' 
Jlatadin. Ofliciating Subordinate Judge of that district, dated tho 28th August. 1877. 

U) See In the matter of the Petition of Hhobosunduree Dabee, 6 C. 460. 
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Tha Subordinate Judge, on the 28th August 1877, held, that parol 
evidence could not be thus admitted to add a very important condition to 
the kistibundi, and decreed the suit with interest in favour of the plaintiff. 

On the 29th September 1877, a decree was obtained against the 
plaintiff for the money due to Goburdhun Singh. 

The defendants appealed to the District Judge, who decided that parol 
evidence of the oral agi’eement was admissible under proviso 3 of s. 92 
of Act I of 1872, inasmuch as that agreement constituted a condition 
precedent to the attaching of the obligation upon which the suit was 
brought. He therefore remanded the case in order that evidence of tlie 
parol agreement should bo taken, and on the case coming up again before 
him, on the strength of the evidence received, decided the case in favour 
of the defendants. 

The plaintiff appealed to the High Court. 

Mr. Ic. E. Twidale and Baboo Jaggesh Chunder Dey, for tlie appel- 
lant. 


1880 

Sep. 15. 


Appel- 

late 
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6 C. 433 
7C.L.R. 847 


Baboo Mohesh Chunder Chowdhry and Moonshee Mahomed Ynsoof, 
for the respondents. 


JUDGMENTS. 

[435] The judgment of the Court (Gauth, C. J., and MiTTER, J.) 
was delivered by 

Garth, C. .T., (who, after setting out the facts as ahov’o, continued) : 
— I think that the District -ludgo was WTong in admitting tlie parol evi- 
dence ; lie appears to have admitted it under proviso 3 to s. 92 of the 
Evidence Act : but that proviso in iny opinion does not apply to a case of 
this kind. 

I think that the District Judge lias taken a wrong view of iiroviso 3. 
That proviso, as it seems to me, is intended to .introduce into the law 
of evidence the rule which is well established and understood in England, 
and treated of in s. 1038 of Mr. Taylor’s Book on Evidence. Tliat rule 
is, that when, at the time of a written contract being entered into, it is 
orally agreed lietweon tbe parties that the written agreement shall not bo 
of any force or validity until some condition precedent has been perform- 
ed, parol evidence of such oral agreement is admissible to show that the 
condition has not been performed, and consequently that the written 
contract has not become binding. 

This will bo found exemplified and explained in the following cases : — 
Davis v. Jones {!), iJell v. Lord Ingeslrc {2), Pym v. Campbell (3), and 
Annagurabala Chetti v. Kristnnsivavu Nayakkan (4). 

These cases show that, until the condition is performed, there is in 
fact no written agreement at all. 

But this rule could never apjily to a case where tlie written agreement 
had not only become binding, but had actually been performed as to a 
large portion of its oliligations. 

To admit parol evidence to show that some particular stipulation 
could not be enforced, would be to introduce tlie mischief which s. 92 was 
intended to^ prevent; and it seems clear to me that the true meaning of 
the words "any obligation ’ in proviso 3 is any obligation whatever under 
the contract, and not, as is contended liy the defendants, some particular 
obligation wliicli tlie contract may contain. 


(l) 17 C. B. 625. 

(3) 6 E. and B. 370. 

283 


(21 12 Q B. 317. 

(4) 1 M.H.C.R. 457. 



6 Cal. 436 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1880 

Sei>. 15. 


Appel- 

late 

Civil. 


and inadmissible, 

decree ■ ^ to a 

The plaintiff will be entitled to his costs in both Courts 

to dA -1.— I concur in this decision. I do not think it necessary 

to decide the question whether the defendants are entitled to prove the 

s^enSTT' "T ^ that they were 

so entitled, it was shown in tlie course of the argument that the plaintiff 

il(Is fi Ifti**!*! <-iU] I f j 1* \ ^ 


6 C. 433« 

7C.L.R.347.r";p;:r;.;\’7;"^^^^^^^ t-e course m tne argument that the p 

as. discli.Uj,ed the obligation imposed upon him by that agreement. 

Appeal allowed. 


6 C. 436. 

APPELL.\TE CIVIL. 

Before. Mr. Justice Tottenham and Mr. Justice Maclean. 

Moziri.'uuDDiM {Defendant) v. Gobind Chundeu Nundi 
{Plaintiff). [loth September, 1880.] 

and Tetient- Forfeiture of Boldine-Denial by a Tenant of his Landlord's 

a ryot with rifibt^ of oc3Up.ancy, in a rent-suit brought against bim by B, the 
purchaser of iin (Ij mehal. denied tbo existence of the relationship of Jand- 
Ir'fd and tormut between himself and D. on the ground that thy lands occupied 
by him were not included on the niwto niehal purchased by D. B's rent-suit having 
been dismissed for failure of evidence on this piint, B afterwar js brought a regular 
suit to evict A. and for mosno profits. H^l■l. that A. by denving the title of B, 
in the root-.suit, thoroby forfeited hi.s rights of occupanev, and became liable to 
eviction. 

This was a suit instituted by the plaintiff Goliiud Chunder Nundi 
to evict tho defendant Sheikh MoichurudJiu, a ryot with rights of occu- 
pancy, from certain lands comorisod within tlio boundaries of the ainn 
inch'd Pilsbua, the purchased property [437] of the plaintiff', and for a 
declaration that the occupancy-rights of the defendant were forfeited, on 
the ground that, in a rent-suit which ha'i been nroviously instituted by 
the plaintiff against the dofenilaat, tbo defendant had falsely denied the 
title of dm plaintiff. Tlie plaintiff also claimed mesne profits. 

It appeared that the plaintiff was the purchaser of the aimu mehal 
Pilshua, at an auction-sale foi‘ arrears of Govornment revenue, aud had 
obtained formal, but not actual, possession in June, l87o. It was proved 
that the lands in dispute were included in the plaintiff's purchase; that 
the defendant had been in occupation of them us a ryot with rights of 
occupancy for a period of morn than thirty years, and had paid rant to 
the former proprietor of the aiini nnlial, but had not, since the plaintiff’s 
purchase, paid auy rent to him. It was also proved that, in 1877, the 
plaintiff had sued the dofondaiic for root in rasoect of these lands ; that in 


' Appeal from Appcilato Deeres, No. 1S2‘J of 1879. against the dc:rcoof C. D. Field, 
Esq., Judge of East Burdwaii, dated the Oth iMay. 1879, modifying the decree of Biboo 
Janokiiiatb Mookerjoe, Munsif of Cuiwa, dated tbo 81st January 1879. 

(1) Aiiita — Land granted by the Mogul Goverument, cither rent-free or subject to a 
small quit rent, to Icirnod or roligious persons of (he Mahomedao f(itb, or for religious 
and chantablu uses iu relation to Mabomedanism. Such tyoures were recoguisod by 
the British Govecnuiont, as hereditary and transferable. — IVifson’s Gfossnrp. 
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such suit the defendaDt bad deuied the plaintiffs title, allefiinfi that the 
lands occupied by him were not included in the plaintiff’s mehal. and that 
in consequence of such denial, the suit was dismissed. 

Upon these facts the Court of first instance held that the plaintiff 

was entitled to a decree for mesne profits for a period of three vears but 

not to evict the defendant, as the denial of the nlaintiff’s title bv the 

defendant in the former suit might have been occasioned bv mistake on 
his part. 

appealed to the Judge of East 
Burdwan, who, on the 6th May, gave the following judgment: “ I think 

there can be no doubt that the defendant being well aware of the nlaintiff’s 

1 1 6. denied it m the rent-suit. Now. a tenant who denies his landlord’s 

title, IS liable to be evicted. The Munsif 
8a>8 that this mi^ght be that he considered the lands are lakberaj and not 
^e aima sobl to the plaintiff, and it is argued before me that the defendant 

^8 No of the who also held lakheraj 

tha? 1 - pleaded and proved, if it had been shown 

that the defendant, having made reasonable enquiries, was misled by 

perhaps take this plea into consi- 

the Mimsif. and indeed no one appears to have thought of it until the 

''Without evidence, chat this was so. I think, therefore 
that the plamtilf is entitleti to evict the defendant.’’ ' 

From thi-i decision the defendant apnaalod to the High Court. 

Mr. G. Grejjori/ and Baboo Omnnath Bose, for the appellant 

Baboo Bnm Chnu<] Mater, for the respondent. 

rru (^^aboo Oma)ialh Bose with him), for the annellant 

There have been casos m this country in which it was held that a rvob 
who domes his landlord s title, forfeits his tenure- hm- ’ 

seem to have followed English cases. In England 'a tena. rL- 
tenure because that is the common law of England hut th'e wlml f 
^aw of landlord and tenant in this country H 

VIII of 186,). and as the Legislature have not thought it proper to insert 
the provision in that law. the Courts are not comr.^ent ’ bo insert 

apanal provision of that nature. In he mevioureas^ 

have been assumed that the law hero allows a for^lL In TP" 

Basuoollnh IJhoonia V. A/imea Ali ( 1 ) Mr Justice T)v L 

“-f pxz:;:; 

reference to a Full Bench vvoulT suC L ^-tbority. A 

in this case in order that the Ernest o m i 
Lven in some of the cases decided hero TP) ’!! ^""*1 
both hero and in J]ughin<* '‘iKvnvii i ^ ^ Conits. 

forfeiture:" SreemnU>, Ah7iil„a‘ ]p„] P‘Ta PT, a 


(1) 22 W.ll. 418. 


(2) <J C. 55. 
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JUDGMENT. 

The judgmeot of the Court (Tottenham and Maclean, JJ.) was 
delivered by 

Tottenham. J. — The point pressed upon us by the learned counsel 
for the appellant is, that there is nothing in the law of this country 
warranting forfeiture of his holding as the penalty of denial by a ryot of 
his landlord’s title. 

The lower Appellate Court has decreed the defendant’s (appellant’s) 
eviction for denying the plaintiff’s title, though well aware of it. 

There are numerous reported cases in which this Court has affirmed 
similar decrees passed under the same circumstances, and there being no 
contrary ruling, we think that we are bound to follow these decisions, 
notwithstanding that the learned counsel has contended that the point 
was never really raised and decided in these cases, but that it was 
assumed that denial of the landlord’s title rendered the tenant liable to be 
evicted. We are not at present prepared to take the opposite view, and to 
refer the case to a Full Bench. Wo may observe that the doctrine of 
forfeiture is not entirely unknown to the law of landlord and tenant in 
Bengal, for s. 38 of Bong. Act VIII of 1869 distinctly provides for it in 
tho event of the Collector being unable, from the non-atteodance of 
persons holding tenures and under-tenures, to ascertain them at the 
measurement of any lands under that section. 

In tho present case, we think we are supported by authority, and 
dismiss the appeal with costs. 

Appeal aismisscd. 


6 C. 440^7 G.L.R. 330. 

[440] APPELLATE CRIMINAL. 

Before Sir Richard Garth. Kt., Chief Justice, and Mr. Justice 

Maclean. 


In the matter oe the petition of Kasi Chunder Mozumdar. 
JUG(iUT Chunder Mozu.\idau u. Kasi Chunder Mozumdar. 

l29th September, 1880.] 

Sanction to Prosecution for givino False F.inde^ice-Crminnl Procedurre Code (Act X of 
s 4 G 8 — JwrislKiton to give sanction — Case settled without Evidence 
Duties of Judge -Prosecution for false Evidence on verified Pelilton, when such 

ve.rificdtioH t5 unncc^sstif 

Tbc Courts that have jurisdiction to grant a sanction to proceedings under 
R 463 of Act X of 187i. are the Court before which the oflence was alleged to 
have been committed, and the Courts to which such Court is subordinate. 

PcrCARTH C J —Whore a case is settled without evidence being gone into, 
the Court m which the suit was brought, even if it have power to sanction crimi- 
nal proceedings against any of the parties to such suit under s. 4G8 of Act X of 
iH7i is euilty of gre.u impropriety and indiscretion in so doing, inasmuch as it 
can have had no opportunity of judging of the tona jides of tho claim or defence. 

.S’embfc.-A petition presented under Rog. XVII of 1806 not requiring veriB- 
cUion cannot from tho fact of it being verified unnecessarily, bo made tho 
subject of a prosecution for giving false evidence. 

rni»« uw’ Rel. on. 8 C. 570 (573i; Appr.. 6 M. 29 (32) = 2 VVeir 173 

^ ’fl74l- R- Rat. Un. Grim. Rule 895 (896); Expl. and D., 20 M. 339 {440)-7 

M.L.’j. 3li (:n 2 ) = 2Wci r 175 (176).] 

• Criminal Motion7No: 214 of 1880 C- D. C. Winter. Esq., 

Olhciating District Judge of Pubna, dated the 22nd „ uly 1880. 
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This was an application to set aside an order of the District Judge of 
Pubna sanctioning a prosecution under the following circumstances : 

On the 17th July 1868, one Juggut Ghunder Mozumdar executed a 
mortgage of certain property in Rajshahye in favour of one Kasi Ghunder 
Mozumdar. securing a certain sum of money with interest. On the 28th 
October 1878, the mortgagee presented, under Reg. XVII of 1806, a veri- 
fied petition to the Gourt of Rajshahye for the foreclosure of the mortgage. 
Subsequently to the date of the petition this Rajshahye district was 
divided, and the land, the subject of the mortgage, was taken to form part 
of the district of Pubna. On the 15th December 1879, the mortgagor 
presented a counter-petition to the Gourt of Rajshahye, in which he 
stated that the mortgage-money had been paid in full (in support of which 
statement a registered receipt was filed, which [44l] on the face of it pur- 
ported to show that the repayment had been made in 1869). and prayed 
that the property might be declared free from the mortgage charge. The 
mortgagee opposed that petition, and contended, that the money had. in 
point of fact, never been repaid, although it had been agreed and intended 
that it should be. On the 24th February 1880, the mortgagee presented 
another petition in the suit, stating that matters had been amicably settled, 
and praying that the petition in the foreclosure suit should be struck off the 
file. A decree by consent was accordingly drawn up and filed in accordance 
with the prayer of the petition. 

In July 1880, the mortgagor applied to the District Judge of Pubna for 
leave to prosecute Kasi Ghunder Mozumdar (the mortgagee), under s. 193 of 
^e Penal Code, for the statements made in the petition dated the 28th 
October 1878 ; and the District Judge, reviewing the proceedings which bad 
taken place in the Rajshahye Gourt, and having regard to the registered 
receipt, gave his sanction to the criminal prosecution. 

Kasi Ghunder Mozumdar then applied to the High Court to set aside 
the order of the District Judge, and obtained a rule calling on the other 
side to show cause why the order should not be set aside. 

1 Baboo Kali Churn Bannerjee in support of the 

rule.— The Judge of Pubna had no jurisdiction to make the order, the 
false evmonce (if any) was given in the jurisdiction of the Judge of Raj- 
shahyo: but assuming the order to be legal, the Judge had no sufficient 
evidence before him to justify the order. And further, inasmuch as the 
petition hied in October 1878 did not require to be verified upon affirm- 
ation or oath. the gratuitous verification could not render the petitioner 
liable to a conviction for giving false evidence under the Penal Code 

No one appeared to oppose the rule. 

JUDGMENT. 

The judgment of the Court (Garth and Maceean, JJ.) was delivered 

'J- stating the facts, continued) The first 

ground upon which it is contended that the order is bad [442] is that 
theJudgo of the i uhna Court had no jurisdiction to make it 

illegal is clearly 

Li • * f offence of which Kasi is said to have been guilty is that o^f 

proeeediug under s. 193 of the PoDal 
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the only Court which could give sanction to any criminal proceeding 
under s. 468 of the Criminal Procedure Code was either the -Judge of the 
District Court of Rajshahye or some Court to which the Rajshahye Court 
was subordinate. The oft’ence was certainly not committed before or 
against the District Court of Pubna, which was not in existence at the 


6 C. 440 = 

7 C.L.R. 330. 


Appel- 
late 

Criminal, time when the alleged offence was committed. 

The District Judge of Pubna aopears to be under the imoression that, 
because the land, vvhich was the subject of the mortgage, has since been 
transferred to the jurisdiction of Pubna, the offence with which Kasi is 
charged must also be considered as having been committed before the 
District Court of Pubna. But this is clearly a mistake. The question is 
not within what jurisdiction the mortgaged property is now situate, but 
before what Court the offence was committed ; and there is no doubt that 
the offence (if any) was committed before the District Court of Rajshahye. 
I think, therefore, that, upon this ground alone, the sanction given by the 
Judge of Pubna is illegal. 

But it was further contenvled by Mr. Gbose that, even assuming the 
Judge to have had jurisdiction, be had no evidence or material before him 
which would legally justify his making the order. It is not necessary for 
our present purpose to decide this further question ; but as it is possible 
that another aoplicatiou of a similar nature may be made to the Rajshahye 
Court, I think it right, as the question has been raised, to express my views 
upon it. 

In the case of Barkulullah Khan v. Bennie (1) it was held by [443] a 
Full Bench at .\llababad, that when the Court in which the evidence in a 
case has been given has, under s. 468 of the Criminal Procedure Code, 
sanctioned criminal proceedings, no superior Court has any right bo ques- 
tion the proDrietv of that sanction. .And in the case of In the matter of 
the Petition of Ham Prowl Ilazra (2) it was iield hy a Full Bondi of tliis 
Court, that wliere, in the course of a suit, a Civil Court cotninits a party 
for trial or sanctions criminal proceedings against him on a charge of 
perjury or forgery, the High Court cannot, as a Court of revision, reverse 
sucli Sanction or order upon the ground that it wa'> not warrautetl b> the 
facts. 

There are also other cases bo the same effect. Bub I do nob undor- 

stand anv of tliese cases to go so far as to decide, that when a Court bofoie 
whicb a case is ponding sanctions criminal proceedings against one of tlie 
parties to that suit, before anv evidence in tbo case has been given, and 
without any materials before it upon which it could properly exercise a 
discretion, the sanction cannot be set aside. 

It seems bo mo that the reason of the rule laid down in s. 468 consists 

in this that suitors in a Court of Justice ought to be allowed the fullest 
libortv of speech ami action in support of their respective contentions, and 
so long a.s they use Miat liberty in good faith and honesty, they ouglib nob 
to 1)0 subjoctoil bo malicious nrosecubions. 

The Court whicb has the host moans of forming an opinion upon the 
hnnaliilea of the oarcios and the truthfulness of the witnesses, is tbeJmiga 
who hoars tile evidence, and therefore, uuon that Court or upon some 
superior (Jourt which has the power of looking into the proceedings, the 
law imposes the duty of sanctioning or refusing bo sanction criminal pro- 
ceedings against fclie parties or their witnesses. 

(2) B.L.R. Sup. Vol. 42G = 6 W.R. Mis Rul. 24. 
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opportunity of judging of the W of the claim or dX°Do®e auTiMt 
tn ^ I circumstances, which I very much doubt 

trcr .P-^V. I thin, it 


1880 

S£l’. 29. 


^PP£Xj 

^ould'beVuliw or; I ' 

In this particular case no evidence was goL^ioto doing. CRIMINAL, 

by the mortgagee in 187f^ taken 


by the mortgagee inTsTS = 

Ei““£ “'- '=‘“' -“■" ' •"* 

The petition presented by the mortgaeen in Ift 7 fl «. / 

pi r ^ — t €r? - 

™ fegali^y Ituo^fiii'^eS-LTaV^f^'’^' 

not render him iiable to oLv,VH„„ r ^ V'“S it gratuitously would 

false claim .see ss. 191 and mo“f rte ^iZLtelTctr ^ 

uecess„ry“id“uoTt‘tbrEu„hsrTa"'‘"® "" 

perjury, and I should ’doubt whe^he! under'^th^ Pe^al 

upon oath, when the oath iQ nnf ’«..r,r Penal Code, a statement 

provisions of s. 191 But it is not na would come within the 

decide that questiou. necessary lor our present purpose to 

Ceedings! ie°le?Liinth 0 i srou'od the criminal pro- 

grouudTatThe it^^r^^e Tudgi 

Court before which the alleged offence was commlild ‘'’® 

Order set aside. 


6 C. 445 = 7 C.L.R. 350 = 3 Ind. Jar, 412. 

[445] -APPELLATE CRIMINAL. 

Before S.r Richnra Garth. Kt.. Chief JuUice. and 

Justice Maclean. 


Tn the matter op the F>PTrTmxi ^ 

M Chandrakanta Dp 

tyth November, 1880 ) 

Praa, C.r Ur, X.. rsr.o,, , SS-, ,,, 

loj^ubiio p^“p:L?L'’r„‘\ 
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The proper remedy for disobedience of an order of injunction passed by a Civil 
Court is committal for contempt. 

[F., 3 Cr. L. J. 151 (1521; 4 Ind. Cas. 824*U.B.R. 1909, 2nd Qc.. Penal Code. p. 23 = 
11 Cr. L. J. 56; R., 14 C.P.L R. 174 (175).] 

LATE This case was sent up to the High Court by the Sessions Judge of 

Criminal. Myrnensiog, for an expression of opinion on an order passed by the Magis- 

trate of Mymensing on 29th April 1880, dismissing a complaint against 

6 C. 445= Qirijakanta Lahory and others for an alleged offence under s. 183 of the 

Code. 

The circumstances which led to the order were as follows ; — 

On the 2l8t August 1879, the District Judge of Mymensing, on regular 
appeal, passed a decree, directing Girijakanta Labory, the appellant, to 
refrain from excluding, as joint sharer, one Tarinikanta Lahory from any 
portion of a tank (the subject of litigation between the parties), and both 
parties from taking or giving any person exclusive possession of any portion 
thereof without the consent of the other of them.’ 

On the same date the District Judge passed another decree directing 
Girijakanta Lahory to refrain from excluding Tarinikanta from possession 
of two plots as a joint-sharer, and both parties from taking or giving to 
any other persons exclusive possession of eitlior of the plots without the 
consent of the other of them.” Subsequently co the passing of these 
decrees, Tarinikanta Lahory presented a petition to the District Judge, 
stating that Girijakanta Labory bad disobeyed the injunction, and had 
erected a hut on the land contiguous to the tank, asking for permission to 
prosecute Girijakanta under s. 188 of the Penal Code. 

[446] This was granted ; and ou the case coroiug up before the 
Magistrate on the 29th April 1880, he. without taking evidence as bo the 
fact of the building of the hut, found that the order of injunction passed 
by the District Judge had not been promulgated, and expressed a doubt 
as to whether an order by a Civil Court was an order of a nature contom- 
plated hy s. 188 of the Penal Code, and therefore acquitted the accused 
under s. 211 of the Code of Criminal Procedure. The Sessions Judge 
disagreed with the view taken by the Magistrate, and referred the lollow- 

ing points to the High Court for opinion jUa 

(i) Wliothor the Magistrate was right in holding that s. 188 of the 
Penal Code does nob apply to disobedience of an order promulgatea b\ 

'7ii) Whether the Magistrate was right in lioUliog that the order had 

not been adequately promulgated ? 

No one appeared for either party. 

OPINION. 

The opinion of the High Court (G.UiTH. C.J.. and Maclean. J.) was 

C.J.— In our opinion s. 188 applies to orders made by public 
functionaries for public purposes, and not to an order made in a Civi suit 
beivNcoii party and party ; so we think the Magistrate was riglib lu lefu^mg 

to iu the suit has disobeyed the iujunution. the Judge 

ought, on the auplieatiou of tlio plaintili. to have sent him to jail 
disobeying the Court’s order ; that was the proper remedy. 
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[447] APPELLATE CIVIL. 

Before Sir Richard Garth, Kt., Chief Justice, and JMu 

Miller. 


Justice 


J^unrTS; b::ngoio°' betw^L'tlo’ - 

from nine- to time, sbowiog the amount ^ave been Rtruck 

other : and the suit to which that artie'e is intend™,? parties to the 

by one of those parties against the other for ihe baKnel^'**’'’/.’'' ? 

account. *“® balance found to be due ou that 

debtor to bo duo trhim.N^nevertSsVent tl 

—dgm. so long . s SK'b; ht 

^ = ® Cas. m (M4: = (19U). 1 M.W.N. I (5) = 

Hs. ?7“59oT6%H.;tip‘l? ““nd inL!i° 

foliowiDg circumstances : * ikrarnama, under the 

aod defendant were riiemhflr«t t -. 

their ancestors carried on business as m-.haia family, and 

koti in Darbhanga. which was known T.t- M ^ mahajani 

Subs-'queoLly the shareholders of eight annas ° Koti. 

a koti for themselves, which was called established 

kotishad mutual dealings wi h one another in? 

which they jointly carried oi as maha?,^ !“‘^®Pe»Joutly of the business 

came to an end, but the account^; of ihl n '^he public 

between tbomsolves remained unsettled unfd tl!a 03 nJ of^N ‘'® 

r4r8l tVarb'tratfo?? 

L yj Altiioiign sorn-j discussions took dI-ica wifh t' 

accounts, no regular meeting of the arhif.-.ro ^ reference to the 

21th December 1S7 1. an ikrarnama was Ivl . «''«^held ; but, on the 

from the menibers of the Burra Koti to the T ^ ^he sums due 

aresai.l to have been ascertained and 

the plaintiff, who IS a member oUhe cCta W '*‘® 

who represents the Burra Koti is founded the defendant. 

memljors and representatives of the Burra KoM the 

which had arisen between the members of the U ‘hsputes 

hand and the plaintiff and Koghubur Sabno 

members of the Gbota Koti, on Sahoo. the 

trat.on agreomont bad been drawn un but 1 .,7 7 ^ 

disputed with regard to th«i.. * <5arnod out and 

Auphr„„ la« 2 , „.,,,, 2lTDl°oe,nl»r";S7'rrH‘’“''' 

Appeal from Origiual Decree N found 

•q.. Pir.t 8ubordi„.t. Judgo „, tI.Jo.. S^Deci’.^bt'lOTS! "’■ 
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due to the members of the Chota Koti from the members of the Burra 
Koti the sum of Bs. 53,951-10-3. It further recited that the sum of 
Es. 16,793*6-6 had been found due from the Chota Koti to the Burra Koti, 
and that, after setting that off against the Rs. 53,951-10-3, the balance, 
being the sum of Rs. 37,158-3-9, was due from the Burra Koti to the 
Chota Koti. Of this amount, Rs. 24,772.2-6, being two-thirds of the 
Rs. 37,158-3-9, were declared to be due to Roghubur Dyal Saboo, Ram 
Golam Sahoo. and Turban Lall Sahoo. in respect to which they had exe- 
cuted a separate deed of assent to the ikrarnama in favour of the members 
of the Burra Koti, and the remaining sum of Rs. 12,386-1-3 was declared 
and acknowledged by Roghoonundun Ball Sahoo and Bissessur Ball Saboo 

to be due from them to the plaintiff. 

The Subordinate Judge found that the suit should have been brought 
within three vears from the close of the year in which the last item in the 
accounts between the parties had been admitted or proved. The last admit- 
ted item bearing date the 27th September 1871. be held, that the suit was 
UM] barred under s. 85. sch. ii of Act XV of 1877. inasmuch as the 
ikrarnama had been executed on the 24tb December 1874, at a time when 
limitation bad alreadv expired, and therefore such an ikrarnama could 
not bo said to be an acknowledgment of the debt due under s. 19 of the 

Limitation Act. 

The plaintiff appealed to the High Court. 

Mr. Phillips and Baboo Chundcr Madhub Ghose, for the appellant. 
The Advocate-General (Mr. Paul) and Baboo Hem Chunder Banerjee, 

for the respondent. 


JUDGMENT, 

The judgment of the Court (Gahth, C.J., and MiTTER. J.) was 
C. J. (who having stated the facts continued) We tliink 

liat the lower Court has made a mistake in this case. 

The plaintiff says in I.is plaint that ho was a party to tl.e adjustment 
,f accounts whicl. resulted in this deed of settlement, hut not been 

■ailed as a witness, and it has not been pro%'ed that ^ ^ 

,o that adjustment. Tiiis suit was brought 

loin the time when that deed was executed, and it was 

,1-iintitf in the Court below, that this deed was a suaiciont admission of a 

Icht due from tl.e defendant to the plaintitr to prevent the suit being 

ho^cve,-. -sidered th.t the oa^ ^ 
•overned by art. 85. sch. ii. div. i. of the Limitation Act of 1877. which 
^ -1 (r,f -1 Slid hiou'd.t “ for the balance due on a mutual, open and 

r .eoL when thor^^ between 

♦ I 1 f Rom nf Rs 2 000 placed to the credit of the membois o 
hola t i cm o under date 27th September 

m'’ *«nd of 1871 the lower Court lield the plaintiff's suit to be 
meaning of art. 85 in the Limitation Act. 
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Tbsit flirticls, as it S66tns to us, is intendod to apply to casos where 
an account has been going on between two parties and balances have 
been struck from time to time showing the amount due from one of 
such parties to the other ; and the suit to which that article is intended 
to apply, is a suit brought by one of those parties against the other, for 
the balance found to be due to him on that account. 

^ It seems to us that this is a suit of a totally different nature. It 
18 not brought to recover the balance due upon any account at all ; it does 
not appear that in the accounts which were kept between these parties 
there were ever any balances struck, or that any balance was ever 
found to be due to tlie plaintiff upon that account. On the contrary 
we roust presume that the parties to that account would be the members 
of the Burra Koti on the one hand, and of the Chota Koti on the otlier 
and It would be quite inconsistent with the nature of such an account 

that any balance should be found due on that account to the plaintiff 
s 6 pdf tcl y . 

The plaintiffs real claim, as it seems to us, consists in this : At 

the time wlien the inahajani business ceased, — i.c.. in tlie year 1871 

disputes were ping on between the members of the Burra Koti and thise 
ot the Ohota Koti with reference to their unsettled accounts. They had 
been carrying on at tliat time a partnership business, in which certain 
members of the partnership Iiad liad separate transactions with the other 
members of the partnership. Whilst tliese disputes were pending it was 
competent, of course, for the members of either koti or for anv one of 
these mernliors. making all tlie other members of the partnership parties 
to institute a suit for an account, and until the accounts had been adjusted 
and a particular sum found duo to one of the members from all or some 
of t e other members, no luomber could have brought a separate suit for 
a spec he sum such as the plamtilf claims in the present case. The 

M adjustment of account liaving taken 

mo™ „ h M ono or 

moie of the other members of the concern to himsolf. 

But Ins case is, that such an adjustment of account has in fact taken 

surcien^tw^nco "f if '”''"'”" 

S’c'ou ro ’tl'r" "‘f; V’® and if that tvere so; 

SaiS i ^ stated would lie itself sufliciont to eiialdo tim 

plaintiff to maintain an action. But in order tn ii- 

« ated. tlio plaintiff himself must have been a conten i.^ pa t " oirTd 

here ,s certainly no evidence that lie was a consentin.^ nvty to it ’ On 

thlThe S ’ latter portion ”of the ikrarnama 

T .1 tiuoe persons sviio consiituted the Chola Koti with fh-r. 

Plamtitr had assented to the ikrarnau.a and a ! 

had" noT conlii m tlioir assent, hut that tlie plaintiff 

cL u^ 

they had x 

edged Ibhaf a X of K's"l?38rl' 3 accounts, ti.ey ackiiowl" 
a sum ot Ks. 12,880-1-3 was due to tlio plaintiff. Whether 
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the plaintiff himself was a party to that acknowledgment does not appeal-, 
but the deeds of the 24th of December 1874, and the other deed, which 
was executed by the three members of the Chota Koti, amount, at any 
rate, to an acknowledgment by all the other members of both concerns, 
except the plaintiff, that the plaintiff is entitled to receive the sum found 
to be due to him from the defendant. 

We think that this contention is well founded. It does not appear 
wlien the adjustment took place, but I think the ikrarnama is sufficient 
evidence as against the defendant, especially [452] as it is uncontradicted 
and unexplained, tliat the sum of Rs. 12,38G-l-3 is a separate debt acknowl- 
edged to be due by the defendant to the plaintiff' at some time prior to the 
date of the ikrarnama. 

But then it is said that, as no time is shown when the adjustment 
took place, and consequently when the separate debt first had an existence, 
it is improper to say that the ikrarnama, which contained an acknowledg- 
ment of the debt, was made within three years of the time when the debt 
first arose ; but the answer to this argument appears to us to be patent 
upon the evidence. 

As long as the account remained unsettled and no adjustment took 
place, it is clear tliat the separate debt, for which tlie plaintiff now sues, 
could have had no existence ; and it appears from the evidence of tlie 
plaintiff's first witness, that those disputes were unsettled and were 
3-eferred to arbitration so lately as the 23rd November 1873. Tlie 
adjustment of accounts, therefore, must have taken place, and the separate 
d(’ht duo to tlie plaintiff' by tlie defendant must have had its origin, at 
some time between the 23rd November 1873 and the 24th of December 
1874. Tlie acknowledgment, therefore, which was made on tlie 24tli 
December 1874 in the ikrarnama, was made within three years from 
the time when tlie debt first accrued due ; this acknowledgment would 
he clearly sufficient under s. li) of the Limitation Act, and it was made 
witliin three vears from tlie commoncoment of this suit. 

It may then be said, that the plaintiff, by never openly assenting to 
tlie amount of the del)t thus acknowledged to be due to him by the 
defendant, has placed it out of his power to take advantage of it uo« . 
hut we think that ho lias a right to take advantage of it at any time, so 
long as tlie acknowledgment of the debt remains uncontradicted and un- 
explained by tlie defendant, .\ssuniiog that the execution of the ikrar- 
nama was unknown in tlie first instance to the plaintiff, still if ho after- 
wards hecatno aware of it, and communicated to the defendant, as he did 
at anv rate hy bringing tliis suit, that lie had assented to the adjustment, 
unless the defendant repudiated or explained away the admission that he 
iiail made, wo consider that the [453] plaintiff is entitled to take advantage 
of that admission in tliis suit. 

We think, theroforo. that the plaintiff is entitled to recover the amount 
admitted liv defendant to lie due, and tlie only question that remains is 
as to interest. Witli regard to this, as it does not appear that the plaintiff 

took any steps to enforce his claim, or to take advantage of defendant s 

admission, before ho brought this suit in December 1877. we do not think 
that he ought to be entitled to any interest up to tliat time. But from 
the commencement of the suit to the date of decree we think that ho 
sliould bo entitled to interest at 12 iier cent., and from that time till pay- 
ment to the usual G per cent. IIo should also obtain his costs in propm- 

tion to the amount, recovered in both Courts. Appeal alloioed 
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APPELLATE CIVIL. 

Before Sir Richard Garth, Kt.. Chief Justice, and Mr. Justice Field. 

Hurri Prasad {Plaintiff) v. Jaumna Prasad and another 
{Defendants).’^ [26th November, 1880.] 

Survey Proceedings^Benq^ Act V d/ )S75, s* 45 cU (6), and s, 62— Survey procee<iin!75 
not taken for ‘public purpo$t$ — Right of suit. 

Section 45, ol. (6) of Beag. Act V of 1675, applies only to a survey or some 
similar proceeding taken by a revenue officer ** for some public purpose,^* aud 
against which any party who may be aSocted by the boundary laid down by .such 
officer would have a right to object. 

Tborefore. where such a proceeding, although initiated under Beng. Act V of 
of 1675, has been taken for the purpose of settling the boundaries of private pro* 
perty as between the owners? of it. the party aggrieved by tbe order of the Collector 
in such proceeding is not debarred by s. 62 of the Act from bringing a suit in 
tbe Civil Court to have the boundaries ascertained. 


This was a suit brought for the purpose of liaving the plaintiff’s riglit 
and possession in three bighas one cotta of land declared, and certain 
boundary pillars removed, and a map, sanctioned bv a Collector, rectified. 

[454] Tho plaintiff ami ilei'enclants were owners and proprietors of 
adjoininf' lands, and it appeared from tlie proceedings filed, that sometime 
previous to the institution of the present suit, an application had been 
made by tlio present defendants to a Collector under tbe Bengal Survey 
Act (V of 187o) for a settlement of tlie boundary of tbeir estate, and that 
the Collector, in pursuance of such application, had settled tbe boundaries 
and sanctioned a map. The plaintiff alleged, in tbe present suit, that this 
boundary was erroneous, and that it liad tbe effect of depriving him of 
three bighas and one cotta of land, transferring it to tho defendants, 
and that the real boundaries bad been correctly ascertained in a suit 
between himself and the fatlier of tlie defendants ; be therefore brought 
this present suit for the purposes above mentioned. 

Tbe Munsif decided in accordance witli tbe contention raised by the 
defendants, that, inasmuch as the plaintiff had not preferred an appeal 
against tbe proceedings, under Beng. .Act V of 1875, taken by the Collec- 
tor, ho was thorofoi-e debarred by tbe provisions of s. 02 of Beng. Act V 
of 1875 from bringing this suit in tlie Civil Court. Ho accordinelv dismiss- 
ed the suit. 

Tbe plaintiff a))pcalcd to tbe Officiating Subordinate Judge, who up- 
held tbe decision of tbe Munsif. 

Tho plaintiff then ajipealed to the High Court. 

Baboo .Imarendro Nath Chatterjee, for tbe appellant. 

Baboo Rajendro Nath Bose, for tiie respondents. 

Tlie arguments used are sufficiently set out in the judginonts of tho 
Court. 

The following judgments were delivered : — 

JUDGMENTS. 

Garth, C. .J. The plaintiff, wlio is tlie owner of Mouza Mokimnoro 
bi^gs this suit for tho purpose of having a certain boundary ascertained 
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between his mouza and the mouza at Chuck Gopal, which belongs to tho 
defendants. 

He says, that this boundry was determined in a suit which he [455] 
brought against Eoghubar Singh and others, the proprietors of the defend- 
ants' mouza, to which Laji Sahu, the father of the defendants, was 
a party. 

In answer to this claim the defendants’ case is, that they had made an 
application to the Collector, under Beng. Act V of 1875, to have the 
boundaiy between the plaintiff’s land and their own laid down in accordance 
with the map made in a butwara-proceeding, which took place many years 
ago between the proprietors of the defendants’ mouza. 

Tlie defendants further say, that, upon the application so made by 
them to the Collector, the boundary was laid down by an Ameen in the 
first instance : that the plaintiff appeared and made objections to it ; that 
eventually tlie Collector made an order laying down the boundary in 
accordance with the Amoen’s news ; and that the plaintiff has not 
appealed against tlie decision of the Collector, as he should have done 
(see s. 62 of the said Act), before he could bring this suit. 

The lower Court apparently considered that the case depended upon 
wliether the proceedings of the Collector were regular or not, and whether 
by reason of s. 62 the plaintiff’s suit was barred; and they both decided 
tliat the order of the Collector was binding upon the plaintiff, and that 
lie had no right (under s. G2), not having appealed against the Collector’s 
order, to bring this suit. 

It has now been contended before us, tliat the order of the Collector 
is not binding upon the plaintiff at all ; that the Collector had no jurisdic- 
tion under the circumstances to enter upon the enquiry : and that, 
althougli the plaintiff may have taken part in tlie proceedings, the order 
of the Collector was not binding upon liim. 

The defendants, on the other hand, contended that the proceedings 

of tlie Collector wore perfectly legal. 

Fir.st, they say, that tlie case was one coming under the provisions of 
those sections of tlie .\ct which immediately precede s. 4-5. But I think 
that tliis is clearly not so. In order to bring the case within tliose sec- 
tions, it must appear that there was a survey going on under s. 3, and 
that the order of the Collector had been made under the survey-procced- 


, /I II 

[456] Then, secondly, they say that under s. 40, the Collector has 
powers to lay down a boundary in any one of tliese three cases. 

(n) Wliero the boundary has been determined by a competent Court ; 
or {b) wliore it has been laid down on a map in tlie course of a previous 
revenue survey or settlement or other proceeding of a revenue officer for 
any si)Ocial purposo, and against wliicli no objection has been picfoued 
to any authority coinpotont to decide upon such objection ; or (c) where 

it has been laid down by a survey under this Act. 

In any of these cases, the Collector may, if he thinks it desirable that 
tlio boundary so laid down shall bo re-laid, proceed to re-lay it in tlie 
manner prescribed liy s. 41. The defendants say that the boundary 
wliich tlie plaintiff desires to have ascertained in this suit is one whicb 
has been determined by a competent Court, because it was dtitormiued m 
tlie suit liotween himself and certain of the proprietors of the defendants 
moiixa. of whom the defoiidants’ father was one. But the boundaiy 
which the Collector was asked to lay down was not the boundary whicb 
was deteniiined in that suit between the plaintiff and the propnetois oi 
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the defendants’ mouza ; on the contrai-y, it was a very different one, 
which was laid down, not in that suit, but in the butwara-proceedings, 
which took place between the several proprietors of the defendants’ mouza 
and to which the present plaintiff was no party. 

Then it is said that the case comes within cl. (6) of s. 45, because 
the defendants’ alleged boundary was laid down in the butwaia, which 
was a proceeding taken by a revenue officer for a special purpose. 

But in my opinion this is not so. I consider that cl. {b) applies ® 
only to a survey or some similar proceeding taken by a revenue officer for ^ 491 

some public purpose, and against which any party wlio may he affected 
by the boundary laid down by such officer would liave a right to object. 

The latter part of the clause clearly points to this, because, speaking of the 
boundary, it says, against wliich no objection has been preferred to any 
authority competent to decide such objection.” 

Now the defendants’ butwara was not a proceeding taken for any 
public purpose. It was taken for the purpose of a division C45?] of 
private property as between the owners of it ; and the boundary whicli was 
laid down was one to wliich neither the plaintiff, nor any other person 
beside.s those interested in the defendants’ estate, had any x'ight to 
object. 

hor these reasons I think that the Collector liad no power, under Act 
y of 1875, to determine the boundary laid down in tlie butwara-proceed- 
ings so as to hind the present plaintiH ; and therefore the latter is not pre- 
vented from bringing this suit by s. 02. 

Tlien, lastly, the defendants contend, that even assuming the proceed- 
ings of the Collector to have licon invalid under that .Act. as the proceed- 
ings wore taken at the instance of one of the parties and acquiesced in by 
the other, who took a part in them, his decision between them ought to he 
binding as an award. lUit the plain till was clearly no party to the proceed- 
ings in that sense. Ho objected to the boundary laid down by the Ameen. 
because ho was under tlie impression that the Collector had a right by 
law to decide the lioiindary ; hut tliero is no reason whatever for suppos- 
ing that he intended to leave tlie matter to he determined by tlie Collector 
as a private and independent arbitrator. 

I think, thoroforo. that the plaintiff has a right to bring this suit in 
order to have the boundary laid down in the present suit ascertained 

The judgments of both tlie lower Courts will he reversed ; and the 
case must go hack to the Munsifs Court for ro-trial. The costs in all the 
Courts will abide tlio ultimata result. 

Fikld. J. -The plaintiff in thi.s case is tlie proprietor of Mouza of 

Mokiinpore. T)io defendants are tlie proprietors of Mouza Chuck Gopal. 

It appears that, at .sometime previous to the institution of this suit, an 

sipphcation had lioen made to the Collector professedly under “ The Bengal 

Survey Act ( V of 1875). Tlio Collector, professing to proceed under 

tins Act laid down a boundary between Mouza Mokimporo and .Mouza 
Oliuck Oopal, 

I. idlogos that tliis is an erroneous boundary, and that it 

Mokimpore [458] three highas 

Mou/a ri ri? this portion of land to 

hdone^ to his contention, it does not 

f'haL herefore asks that Ins right and possession in these three 

a ^11 ’"'"y ; tliat the liound- 

aiy pillars erected under the Survey .Act mav be removed- and that the 

uiap, upon which this boundary has been marked, may he rectified. ' 
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In the lower Courts it was objected that the proceedings of the Col- 
lector were not in strict conformity with the provisions of Beng. Act V of 
1875 : and furtlier, tliat as the plaintiff had preferred no appeal to the 
revenue authorities, he is debarred by the provisions of s. 62 of the Act 
from bringing this suit in tlie Civil Court. 

If tlie Collector liad jurisdiction, and in the exercise of that jurisdiction 
committed certain irregularities of procedure, that is a matter which must 
liavo liecn rectified by an appeal to the superior revenue authorinies. It 
becomes, therefore, unnecessary to say anything further upon this first 
question. 

In order to decide the second question, it becomes necessary to con- 
sider, in tlie first place, whether the Collector liad, under the provisions 
of Beng. Act V of 1875, any jurisdiction whatever to deal with the 
question of the boundary between Mouza Mokimpore and Mouza Chuck 
Gopal. 

The jurisdiction given to the Collector in boundary disputes by 
J5eng. Act V of 1875, is a limited one. When the Collector is engaged in 
the survey of a district, or portion of a district, which has been authorized 
by the Lieutenant-Governor under s. 3 of tlio Act. he has then power under 
s. 10 to deal with l)oundary disputes arising and necessary to be deter- 
mined in the course of such survey. 

It is perfectly clear tliat no such survey was being conducted in 
tlie present case, and tliat, tliereforc, the provisions of ss. 10 to 11 liave 


no application. 

We conic then to s. 15. It was at one stage of the argument contend- 
ed, that the Collector in laying down this particular boundary was merely 
laying down a boundary wliicli bad been determined by a Civil Court 
in a previous case; in fact [4593 tlie case referred to in s. 2 of tlie defen- 
dant’s written statement. But on a reference to tlie application made 
to tlie Collector and to bis proceedings, it is (juite clear tliat the Collector 
never intended, and did not proceed, to lay down any boundary which 
was determined by tlio Civil Court in tliat suit. ^ 

Tlie responilents’ pleader then contended, that cl. (h) of s. 4o is 
applicable, and that what the Collector was really doing was relaying 
tile lioundary determined in previous Imtwara-proccedings. 

It is clear, however, that those butwara-proceeilings were only for the 
purpose of i):utitioning Mouza Chuck Gopal between the proprietors 
thereof, and that the boundaries which tlio Collector had jurisdiction to 
determine in those proceedings were only tlie lioundaries of tlio respective 
shares of the proprietors of that mouza. The Collector had not, and 
couhl not have, under the law. any power to determine the boundary bet- 
ween Mouza Chuck Gopal and Mouza Mokimporc. It is therefore im- 
possible to say that this boundary was determined in _ the Imtwara-pro- 
ceedings, and that the Collector was, under cl. ih) of s. 45 of Act V of 1875, 
proceeding to relay the boundary so determined. 

[t is, clear, therefore, to my mind tliat, upon tlie anplication made to 
the Colicclor, lie had no jurisdiction under the .•\ct of 1875 to proceed to 
relay the boundary between Mouza Chuck Gopal and Mouza Mokimpore. 
I am also of opinion, tliat the submission of theplaintifl to the proceedings 
orroneonsly taken under Act V of 1875, could not give to the Collector a 
jurisdiction not conferred on him by tlie Act. I agree, tliorefore, in sotting 
aside the judgments of the lower Courts and in remanding tlie case to the 
first Court for trial upon the merits. 

Appeal nlloirctl—Case rcnianded. 
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APPELLATE CIVIL. 

[460] Before Mr. Justice White and Mr. Justice Field. 


In the Matter of the Petition op Bhobosoonduri Dab be. 
Nobkbn Chundbr Sil and others V. Bhobosoonduri Dabeb.’' 

[27th November, IBtiO.] 

I^robaUi— Caveat — Interest of Attaching Creditor — Next-of-kin— -^ortgagees—Sticcession 
Act (.y of 1S65I. s. 234, Ulus. (6), 8. 242— 20 and 21 Vtcl., c. 77, s. 61. 

A, a judgment-craditor, attached certain property as belonging to B, his debtor. 
B was (rhe next-of-kin of C, deceased. The widow of C applied for probate of an 
alleged will of her husband. On caveat entered by A, — held, that be had such 
an inlercsc as entitled him to oppose the grant. 

D held a mortgage from B, executed subsequently to C's death, of other pro- 
perty, which the widow also alleged formed part of her husband's estate. On 
caveat entered by D, — luld also, that be bad such an interest as entitled him to 
oppo'C the grant. 

Per FIELD, J.— Under s. 242 of the Succession Act, any person who can show 
that ho m entitled to maintain a suit in respect of property over which probate 
would hive cS-.ct, possesses a sutheiont interest to entitle him to enter a caveat 
and oppose tbu grant, 

tDiss.. 17 C. 48(52); P.. 8 0. 570 (57.5); Not Appl.. 2 P.L R. 1902 = 7 P.R. 1902; 
R.. IOC. 413(416): lOC.L.J. 203 (270) = 3 Ind. Cas. 178 (182).] 

Thk facts of the case relevant to tliis report sulliciently appear in 
the judgments of tlie Court. 

Babu Sham Lall Mittrr and Balm Mohan Chand Milter, for the 
appellants. 

Balm Ambica Charan Clhnse, for the respondent. 

The following judgments were delivered : — 

•JUDGMENTS. 

White, .7. — This is an appeal against a decree of the District 
Judge of the 2 l-Parganas. granting probate of tlie will of Nobo Coomar 
Ganguli, deceased, to Bhobosoonduri Dabec, the respondent, who is his 
widow and executrix. 

The testator died on the 21st October 1877, and left, besides his 
widow, two sons, Parbutti Charan Ganguli, an adult, and Ilori Churn 
Ganguli, a minor. Tlie will purports to give tlie entire property of the 
testator to his widow for her life, and after her [461] death to liis sons. 
It’ thus postpones tlie inheritance of the sons until alLoi their mother’s 
•death. 

Nobeon Chunder 8il. the appellant No. 1, claims to have obtained in 
1878 a inonoy-docreo against Parbutti Churn Ganguli for a private debt 
of his, and, on tlie 4th of February 1879, which was about a month 
before the will was propounded, to have attached the share of Parbutti 
in the immoveable property loft by the testator. 

The remaining two appellants, Brojo Mohun Ghose and Ohhoy Churn 
Sen, claim, under a mortgage executed by the two sons of the testator 
about a inontli after his death, to he the mortgagees of the immoveable 
property loft by the testator. 

• Appeal from Original Decree, No. 213 of 1879. against the orJer of A. T. Maclean 
Esq., Judge of 24-r''argaDaK, dated the 25th of April 1879. 
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1 ? appeUants filed a caveat against the grant of probate, but 

the District Judge, on the authority of a decision of this Comt—Baijnath 
bhahai Y. DespiUty Snujh (1)— refused to allow them to take part in the 
proceedings or oppose the grant. 

The question before us is, whether, supposing the appellants to prove 
that they have tiie interests which they claim, they or either of them 
have such interests in the estate of the deceased as entitle them to file a 
caveat and oppose the grant ? 

It is not necessary to consider whether the case cited by the District 
Judge is good law, for it does not determine the question with which we 
have to deal. In that case the parties opposing the probate were simple 
cieditors of a person who was the heir of the deceased, supposing the 
testator had died without a will, and supposing also that he had not 
adopted a son. In the present case the appellants have a claim upon the 
immoveable property left by the testator, — two of them as mortgagees of 
the persons who, if the testator left no will, are entitled to create the 
mortgage, and one of the ap|>ellants as the attaching creditor of one of 
tliese persons. 


In tile search which I have been able to make in the English reports 
and text-books, I can find no cases, and therefore no decision, in 
whicli persons standing to the deceased’s estate in the relation in 
which tlie appellants respectively stand have entered caveat or 
a|)plied to revoke grants. Probate and administrations in England only 
affect personal property, and no title to such [462] property can be 
made without the act of the executor or administrator. It is plain 
that mortgages by the next-of-kin of tlieir shares in the deceased's personal 
estate, before distribution of the assets by the executor or administrator 
if they ever occur tlicro, must be of extreme rarity. It is almost beyond 
tlio bounds of probability that a party would before probate take from the 
next-of-kin an assignment of their interest in the estate as upon an intes- 
tacy : or that, if he did, lie would not fortify his title by making the next- 
of-kin execute a power-of-attornoy authorizing him to opjioso prohate in 
their name. In this country, however, probate has effect over all the 
property of the deceased, l)oth moveable and immoveable fs. 242 of the 
Indian Succession .Act, I 860 ), and everytliing that is capable of assign- 
ment is, according to tlio habits and practice of the people oftliis country, 
constantly being assigned, quite irrespective of whether tlic title is in- 
choate or impovfoct, doubtful or biul. 

Tt cannot be disputed that tlie appellants have a direct interest in 
disimting the will. Tlioy allege that the will is a forgery and lias been 
concocted for the purpose of overriding their mortgage and attachment. 
Tlie authorities show that, so long as tlie jirobate remains unrevoked, the 
attaching creditor could not bring the attached property to sale, nor could 
the mortgagees by any suit get the benefit of their mortgage. Tlieir pro- 
ceedings in each case would lie defeated by the production of the probate, 
for tliey could not raise tlio issue that the will was forged. “ .A probate 
unrevokod," says Mr. Justice Williams in Vol. I Williams on Executors, 
7th edition, p. 549, “is conclusive both in the Courts of law and equity, 
not only as to the appointment of executors, but as to the validity and 
contents of tlio will, so fur as it extends to personal property.” As a 
proliate in India extends to immoveable property, the doctrine applies in 
tliis country to all the property loft by the deceased. The only grounds 


(1; 2 C. 208. 
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on which the appellants could impeach the probate in a Civil Court would 
be those stated in the 44th section of the Indian Evidence Act, namely,— 
that the probate was granted by a Court not competent to gi'ant it, or that it 
was obtained by fraud or collusion, which means fraud or collusion upon the 
Court and perhaps also fraud upon the person disinherited by the will — 
[ 463 ] BarnesUi v. Powel ( 1 ) ; but they could not show that the will was 
never executed by the testator or was procured by a fraud practised upon 
him. It is obvious, therefore, that unless the appellants have a loctts 
standi in the Probate Court, they are without remedy, supposing their 
case against the will to be true. 

Markby and Prinsep, J.T.. in Komoilochun Dull v. Nilruttun Mundle (2), 
have virtuallv decided the question Ijefore us, so far as the mortgagee- 
appellants are concerned. The plaintiff there had purchased from a widow 
an estate which she was supposed to have inherited from her husband. 
Afterwards the brother of the husband obtained and produced at the trial 
probate of a will of tlie husband, by wliich he bequeathed the whole pro- 
perty to his brother. The plaintiff sued to recover the property from the 
possession of the brother alleging that the will was a forgery. This Court 
reversed a remand order of the District Judge, wliich directed tlie ffrst Court 
to try tlie question of the genuineness of the will, and directed that the 
trial should he postponed in order that the plaintiff' might apply to the 
probate Court of the District Judge to revoke the grant of probate. 

Markby. J., apparently based his decision upon the language of s. 212 
of the Indian Succession Act. Hut that section, whilst stating that the 
probate shall be conclusive as to the representative title, is silent as to its 
effect with respect to the validity and contents of the will. Its conclusive 
effect in the latter respects is really the legal consequence of the exclusive 
jurisdiction of the Court of I’robato. as stated by Mr. Justice Williams in 
Vol. I. Williams on Exobutors. p. 049. In the mofussil the District 
Judges are the sole Courts of Probate, and it would be obviously incon- 
sistent with the exclusive jurisdiction conferred upon them, that probate 
until revoked should not he conclusive as to the due execution of the 
will to which the grants relate. 

The mortgagee-appellants in the present case stand suhstan- 
[464] tially in the same position as the plaintiff in Komnllochun Dull v. 
Nilruttun Mundlc l2) ; they ai'o purchasers pro lanlo and assigns of the 
immoveable estate of the deceased, althougli only for the limited purpose 
of securing money which tliey have advanced to the testator's heirs. If, 
according to tho authority just cited, they might apply to revoke the 
probate that lias issued, it follows that tliey may also anter carcat and 
oppose tho grant. 

The case of an attaching creditor of the next-of-kin was not hoforo 
the Court in Komoilochun Dutt v. Nilruttun Mundlc {2), hut ^larkliy, .T., 
intimated an opinion that an attaching creditor was also entitled to apply 
to revoke probate. This point has been recently decided in favor of the 
attaching creditor in Unianath Mookhopadhya v. Kihnnney Sinyh (3). 

I am of opinion, therefore, tliat the appellants claim respectively such 
interest in the estate of tho deceased as entitle them, xipon proof of their 
interests, to file a caveat and oppose tho grant of probate of the will of 
Nobo Coomar (ianguli, deceased. 

.•\s the Court below in effect dismissed their caveat without deciding 

(1) 1 Ves. Sen. ll'J, 2(ii. (2» 4 C. 3G0. (3) 6 C. 429. 
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whether they had the respective interest which they claim, it will be neces- 
sary for them to prove those before being allowed to oppose. 

Tlie appeal is allowed, tlie decree of the lower Court is set aside, and 
the case remanded for trial on the merits, upon proof being first given 
by the appellants of tiieir respective mortgage and attachment. The costs 
of tiie first trial and of the trial on the remand to abide the result of the 
remand. 


Field, .T. — In this case one Bhobosoonduri Dabeo applied to the 
Court of the District .Judge of the 24-Parganas for probate of a will said to 
have been executed by Iser decea,sed husband, Nobo Coomar Ganguli. 
A carcat was lodged by three persons. Nobin Chuuder Sii, Brojo Moliun 
Gbose, and Oblioy Churn Sen. Brojo Mohun Ghose and Obhoy Churn 
Sen claimed to come in and see tlie proceedings and opooso the grant of 
probate, on the ground that the testator’s sons, Par- [466] butti Churn 
Ganguli and Hori Churn Ganguli had mortgaged to them a portion of 
the property which belonged to the deceased Nobo Coomar Ganguli, and 
winch would have descended to these sons, tlie heirs, according to Hindu 
Law, if Nobo Coomar Ganguli had died intestate. 

Kobecn Chunder Sil obtained a decree for a.privato debt aginst Par- 
butti Churn Ganguli. and in execution thereof attached Parbutti Churn’s 
share in the property before the will was propounded. 

The learned District Judge of the 24-Parganas, ueon the authority of 
the case of liaiinnth Shahai v. Dcsputlif Sint/h (1), lield, that those three 
caveators were not entitled to see tlie proceedings and oppose the grant 
of nrohafe. 

Tlie conlention of all three caveators is substantially this, that the 
sons of Nobo Coomar Ganguli liad, upon their father’s death, inherited 
his propei-ty and mortgaged it to Brojo Moliuii and Obhoy Cliurn : and 
that the will propounded by Nobo Coomar's widow is a forgery, and has 
Ixam concocted for the purpose of defeating Llio rights of tlio mortgagees 
and the creditors of the sons. 


With ros))c'ct to Brojo llolnm CDiose and Obhoy Churn Sen the case 
vtands llms: Those two persons are mortgageos, and being assignees of 
N’ol )0 Coomar's sons, may he saiil to stand in the shoos of tlieso sons. If 
die conteiif.ion of tlicso two persons is true, — namely, that Nobo Coomar 
li«sl intestate, and that the will propounded by his widow is a forgery, 
joneocted for the pm-pose of perpetrating a fraud upon them, — it becomes 
in important i|uestion to consider whether they have not such an interest 
IS will enable them to show that the will is a forgery, and has been 
iianul'actured for the purpose of practising a framl upon them : and, 
.cco/ull!/. whetlier they are onlitled to show this in the lu-ohaie proceedings 
icfore tiic District Judge, or have the right to show it in a suit framed for 
ho ])urpose and instituted in a dilferent Court. 

Iti t he ca'-o ol Komollocliiiit Ihilt v. Xihullun M/iwlh' (2' it has been 
Hjld by Mai'ldiy and Prinsep. -I J.. that the grant of prohalo is the decree of 
he Dislrii.'t Jmlgo, which cannot he [466] <iuestioncd or set aside in any 
liber Court of inferior jurisdiction. In Lliat case two brothers were joint 
jioprioUus ofcei-lain properly. One of them dii'd childless, leaving liis 
aidow him surviving. 'I’his widow sold her interest in her liushaiid's estate 
otiiu: Nilnitiun .Mimdle. .\fU‘r this sale the surviving brother propoimdod 
i will said to luive been executed by bis deceased brolliur. I’rohate of this 
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will was obtained in the Court of the District Judge. Nilruttun subse- 
quently sued to recover the widow’s share of the property, alleging the will 
to be a forgerv. Markby. J., referring to, and approving of, the case of 
Mayho v. WtUiaytis (1), held that the validity of the will could not be ques- 
tioned in the Court of the Subordinate Judge, and that the proper course for 
Nilruttun was to apply to the District Judge to revoke probate of the will. 
Nilruttun’s appeal was accordingly adjourned to enable him to make an 
application to the District Judge for revocation of the probate. Markby, J., 
said that ‘‘the grant of probate is the decree of a Court which no other 
Court can set aside except for fraud or want of jurisdiction, and no such 
ground is alleged liere." 

So far as tlie facts of the case appear from the published report, 
I am myself una))le to understand this observation. Nilruttun contended 
that the will was a forgery. There was no suggestion that the surviving 
brother had propounded and obtained ijrobato of a forged will, being in 
ignorance of the fact of its being forged, and if, knowing tire will to be 
forged, he propounded it in the Court of the District Judge for the purpose 
of obtaining probate accordingly, it is dillicult to see that fraud was not 
practised ui)on tlio Court of the District Judge. 


In the case now before us the caveators, Brojo Mohun Ghose and 
Obhoy Churn Sen. allege that the will is a forgery, and has l)oen concocted 
by the widow and her sons in collusion for the purpose of defeating 
the rights of them, tlie mortgagees. This is a case which appears to staml 
on all fours with the case of Koninlhfchun Dull v. ^ ihuttun ^luidle (2) ; 
and if these caveators are unable to contest the validity of the will in 
[467] another Court, and are also precluded from coming in to see the 
probate-proceedings an<l o|)posing the grant of probate, it is clear that thoy 
will be entirely without a remedy. 

In the case ISnijnnlh Sh'ih'ii v. Dt'sputlu Sin/fh (3) the persons who 
opposed the grant of probate had not lodged a caveat, and they wore 
merely creditors of the next-of-kin of the deceased. I think that there can 
be no doul)t that such " persons were not persons claiming to have an 
interest in the estate of tlie deceasetl" within the meaning of s. 250 of the 
Indian Succession .\ct {X of 1SG5). In Komollochun Jjutl v. Nilrnliuii. 
Muiiilhi (2), Markby, J., drew a ilistinction between a mere creilitor of the 
next-of-kin ami a purchaser or assignee of the next-of kin, and oijserved 
that a purcliaser or assignee would bo in a very dill’erent position from a 
creditor of the next-of-kin. Following the authority of this case, I think 
that Brojo Molum Chose and Obhoy Ciiurn Sen, being mortgagees of the 
sons of ilie alU!ged tes'ator, are entitled to come in ami see tho [iroceed- 
ings tiiul contest tlie grant of probate. 

.Vccording to tiie law of Mngland, the grant of probate of a will lias 
always been conclusive as to the validity of the will, so far as personal 
property is concerned. Hepoaterl attempts wore made to induce tiio Court 
of Chancery to assume a jurisiiiction which would liave infringed this 
principle. In the case of Allrn v. M' Phc.r.son f-l) a hill was lilod to have 
the executors of a will duclareil trustees for one Ji. A. to the amount of 
certain bequests wliicli bad lieen made in the will an i certain coiliciis, but 
revoked by a later et)dicil. The griuii'd upon which relief was asked 
was that this last codicil had been executed under iimlue inlluctico of tlie 
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residuary legatee and false representations made at her instance respect- 
mg ii:. s character. It was decided {disscnticntibus Lord Cottenham 
Chancellor, and Lord Langdale. M. R.) that the Court of Chancery had no 
jurisdiction in tlie matter, and that the proper course would have been an 
appeal to the Judicial Committee of the Privy Council against the sentence 
of the Ecclesiastical Court. 

case of UcfKisfi v. Milton (J). a wife had. as sole exe- 
L4b8j cutrix. obtained a grant of probate, and it was held that the Court 
ot Chancery had no jurisdiction to entertain a bill to have her declared a 
trustee for the heir-at-law and sole next-of-kin, on the ground that she 
was not the lawful wife of the testator, as she had a former husband liv- 
ing, and that, as the will was made in favor of the wife, she was not en- 
titled to take the property under this will. 

There are numerous other cases whicli establish the position that a 
grant of probate is. so far as regards personal estate, conclusive as to the 
genuineness of the will of whicii probate is granted. 

In 1857 it was enacted, by the Court of Probate Act, 20 and 21 Viet., 
c. 77, s. Gl, that where proceedings are taken for proving a will in solemn 
form, or for revoking the probate of a will on the ground of the invali- 
dity thereof, or where, in any other contentious cause or matter under 
ttiis .\ct, the validity of a will is disputed, unless, in the several cases 
aforesaid the will affects only personal estate, the heir-at-law. devisees, 
and other persons having or pretending intorost in tlie real estate 
attected hy the will, shall, subject to tlie provisions of this Act and to 
tlie rules and orders under this .Act, he cited to see proceedings : or 
otlierwise summoned in like manner as the noxt-of-kin or others having 
or pretending interest in the personal estate affected hy a will, sliould be 
cited or summoned, and may he permitted to become parties or inter- 
vene for their respective interests in sucli real estate, subject to the 
rules and orders and to the discretion of the Court." Section 62 then 
enacts, that where probate of such will is granted after such proof in 
solemn iorin, or where the validity of the will is otherwise declared by tlie 
<lncroe or order in such contentious cause or matter as aforesaid, the pro- 
bate. decree, or or<ler respectively shall enure for the hsnotit of all persons 
interested in tlie real estate affected hy sucli will, and the probate copy of 
such will, or the letters of administration with sucli will annexed, or a copy 
thereof, respectively stamped with the .seal of the Court, shall, in all Courts 
and in all suits and proceedings affecting in real estate of whatever tenure, 
he received as conclusive oviilence of tlie validity and contents of such will, 
in like [469] n lamior as a jirohate is received in evulenca in matters relating 
to the personal estate ; and whc*ro jirohate is refused or revoked on the 
ground of the invalidity <)f the will, or fho invalidity of the will is other- 
wise declared hy decree or order under this Act. such decree or order 
shall enure lor the lionefit of the heir-at-law or other persons against 
whose interest in j cal estate such will might operate, aiul such will shall 
not he received in eviilence in any suit or proceetling in relation to real 
estate, save in any proceeding hy way of aiipeal from such decrees or 
orders. " Section G'l provides that in certain cases the heir need not he 
cited, and that where he has not been cited, he is not to he affected hy the 
proceedings. Section 64 enacts that. ' in any action at law or suit in 
ccpiity, where, according to the existing law, it would be necessary 
to produce and prove an original will in order to ostahlisli a devise or 
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other testamentary disposition of, or affecting, the real estate, it shall 
be lawful for the party intending to establish in proof such devise 
or other testamentary disposition to give to tlie opposite party ten 
days, at least, before the trial or otlier proceeding in which the said 
proof shall be intended to be adduced, notice that he intends at the 
said trial or otlier proceeding to give in evidence as proof of the devise or 
other testamentary disposition the probate of the said will or the letters of 
administration with the will annexed or a copy thereof, stamped with any 
seal of the Court of probate ; and in every such case such probate or 
letters of administration, or copy thereof, respectively stamped as afore- 
said. shall be sufficient evidence of such will and of its validity and 
contents, notwithstanding the same may not liave been proved in solemn 
form, or have been otherwise declared valid in a contentious cause or 
matter, as herein provided, unless the party receiving such notice shall, 
witliin four days after such receipt, give notice that lie disputes tlio vali- 
dity of such devise or other testamentary disposition.” 

The Indian Succession Act (X of i^Go) makes no distinction between 
real and personal propertv and the effect of probate of a will upon such pro- 
perty respectively. Section 242 enacts that “probate or letters of adminis- 
tration s_hall have effect over all the proiierty and estate, moveableor immove- 
able, of [470] the deceased, and shall be conclusive as to the representative 
title against all debtors ot the ileceascd and all persons holding property 
which belongs to him, and shall afford full indemnity to all debtors paying 
their debts, and all persons delivering up such property to the person to 
whom sucli jnobate or letters of administration shall have been granted.” 

That probate of a will is conclusive as to the legal ciiaracter of the 
executor was decided in Allen v. Dioulas (l) and in .Woell v. Well.': (2), 
and has never since been doubted. 

The section, wiiich I have just quoted, alfirms and enacts the conclu- 
sivoness of a grant of probate or administration as to the renresentative 
title merely, and it is a matter of observation that in this Act, passed in 
I860, no provisions were intro.luced similar to those which I have just 
<luoted from the Court of Probate Act of 1857. declaring a probate of will 
to bo conclusive evidence in all Courts and in all oroceedings of the vali- 
dity and contonts of ttie will itself. Are there' any provisions in the 
Indian Succession Act which supply this omission or deficienev whichever 
It may he called ? Section 250 of the Act gives to tlie District Jn<l<>c 
the largo r^ower of issuing citations to all ixusons claiming to liave 
any interest m the estate of the deceased. What is the meaning of 
the expression persons claiming to have anv interest ' ” It aiipoais 
to me that the persons claiming to have any interest “ must he per- 
sons liaving sucli an interest as would entitle them to maintain a suit in 
rospocb of the subject-matter of sucli estate— persons liaving. for example 
such an mierest as, according to the practice of the Court of Cliancerv' 
would entitle tliem to tile a I, ill in a Court of K.iuitv ; see tliis question 
discussed HI Daniel s Chancery Practice. 5th CdiLion. page 267 If this 
hethoproper construction. I thinic that the mortgagees. Proio Mohun 
Chose and Ohhoy Churn Sou. and also tlio attaching creditor, Nohin 
Uuuulor Sil are persons wl.o miglit have been properly cited under 

'"i ‘“’i iritorosts claimed by tiiem. 

Disfc^-t T 1^, 'iT to the suit brought in the Court of the 

Distiict Judge to obtain probate of the allegcl will. Section 2G1 then 
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(2) 1 Lev. 235. 
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enacts “ that in any case be- [171] fore the District Judge in which there 
is contention, the proceedings shall take, as nearly as may be, the form 
of regular suit, according to the provisions of the Code of Civil Procedure, 
in which tlie petitioner for probate or letters of administration, as the case 
may be, shall bo tho plaintiff, and the person who may have apporaod to 
oppose the grant shall be the defendant. ” 

It would appear that the persons who have appeared as caveators, and 
have been parties to the contentious proceedings in the Tourt of the 
District Judge (and perhaps also those persons who having been served 
with personal notice have failed to appear), will be tlie only parties bound 
by those proceedings ; and that otlier persons falling within tlie definition 
“ persons claiming to liave any interest, &c.," wlio are not parties to the 
original proceedings, or, tliough entitled to be cited, were not served with 
personal notice thereof [seo illus. (f)) to s. 23^]. Iiave for tlieir only remedy 
an application under s. 284 for the revocation or annulment of the grant of 
prol>ate or letters of administration ; and tliat. in making sucli an appli- 
cation, they will 1)0 limited by the expression “just cause" us defined in 
that section. 

Section 235 enacts that " the District Judge shall have juiJsdiction 
in granting and revoking probate and letters of administration in all cases 
wibliin bis district.” Tho jurisdiction created in the inofussil by the 
Indian Succession Act is a new jurisdiction which, before the passing of 
this .^ct. did not belong to the Civil Courts. According to the ordinary 
rules for the interpretation of Statutes, it follows that this jurisdiction 
can bo exorcised only by the Court of tlie District Judgo, and not by any 
other Civil Court in the mofussil. I am, therefore, of opinion that, 
whether the persons interested came in tho first instance to oppose the 
grant of probate, or subsequently to have a gr.int revoked or annulled, 
they must como to the Court of the District Judge : and as this Court 
has thus an exclusive jurisdiction, it must he careful not to deny all 
loiiiedy to per>%ons interested by refusing to allow thorn to be made parties 
to its proceedings. As to tho test of what constitutes a suHicient 
interest to entitle any particular person to ho made a party, according 
bo the view which I have already stated, 1 think it comes to [472] 
this, that any poison has a sufficient interest wlio can show that ho 
is entitled to maintain a suit in respect of tlie proporty over wliicli the 
probate would have effect under the provisions of s. 212 of the Indian 
Succession Act. 

I concur in allowing the appeal and roniaiidiiig tlie case for trial on 
the merits. The aiipollants will of course have to prove the iiiterosb 
allo;;ed ))\' tliom. 


Appeal allowed. 
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APPELLATE CIVIL. 

Before Mr. Justice Milter and Mr. Justice Maclean. 


B.AI500.IAN Jha {Jtuigmeni-dcbtor) v. Byjnath Di’TT .Ira and 
OTHERS {Decree-holders). [27th November. 1880. J 

n 

Execulion-proceeditigs — Mesne profits—Amounl axoarded in execxiticn larger than that 
claimed in plaint — Court Fees Act (VII of 1870), s. ll, para 2. 

Tho plaintiB brought a suit for possession, and lor a certain sum as mesne pro- 
6ts. which he assessed at three times the annual rent paid to the defendant by 
tenants in actual possession of the land. He obtained a decree for possession, 
and tho decree ordered that tho amount of mesne profits due to him .should be 
determi/ied in the execution-proceedings. On an investigation, a larger »um was 
found to be due to him for mesne profits than ibat claimed by him in bis suit. 

Tho plaintiff, therefore, paid the excess fee as provided by para. 2 of s. U of Act 
yit of 1870 ; but held the amount of mesne profits recoverable by him must be 
limited to the amount claimed iu the plaint. 

[R.. 20 B. 338 (343) ; Expl.. 9 C. 112 (115) ; D., 8 C. 295 (290.} 


In this luattor tlio docree-holtler.s had lioen iilaintiffs in a suit to re- 
cover possession from tlie defendant (tlio ju'lynient-delitor in this matter) 
of certain lands in Monza Jugt’ut, and also for inesno profits wliich it ap- 
peared ttioy had in their plaint assessed at Ks. 309, or three times Rs. 103 
the annual rent paid to tho defendant by tenants in actual possession of 
tho land. In tliis suit the plaintiOs. on the 24th .Tulv 1878. obtained a 
decree for possession and it was also ordered hy the decree that tho 
amount of tlio mesne profits claimed was to he determined in the 
execution department. .\n .\min was accordingly deputed to make 
L473J the necessary investigation, and he. after doing so, reported that 

tlio amount of mesne profits to which the plaintirts wore entitled for tlio 

three years, was a sum nearly three times as groat as that mentioned 
m their plamt. In making this report, the Amin went on tho principle 
that the plaintills having hoon in actual or khas possession of tlie lands 
claimed liy tliom at the timcwlion they were wrongfully dispossessed wore 
entitled to recover tlie full amount whicli they would have lealized liad 
the> not lieen wrongfully dispossessed, and not what the iudgnieiit-dohlor 
chose to receive according to liis own arrangoment while in wron-dul 
possession. ® 

The Munsif having overruled the objections of tho judgment-debtor 
to his rejKu b. the alter appealed to tlie Ofliciating District -ludgo of Tirhut 
and in this appea . for the first time, raised, in addition to the ohjoctions 
previously urged by him, the further objection that the plaintiff s wore 
hound by the claim as to mesne profits made by them in their jilaint. Tho 
Dis net Judge overruled all the objections of the judgment-debtor, and 
as o tlie one then first urged before him. ruled, that the appellant 

mnsl''' o I'"" ' amount of the 

mesne piohts claiinod was to bo determined it. the execution department 

111,7 / P'ofit-s speeiHcd in ttie 

plaint should ho the niaximum amount recoverahlo in execution T., 

ot tl,U viow ho rafened to tho follou i„« oasol-/“™„ Go6,i; 

.Tu.;o 'S 

Mookerjee, Munsif of Maahoobani dated ih^ 13th SeiHcmbTr' IS??! Chuoder 
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Bhukut V. Digumbiiree Debia (l), Liikheekant Doss v. Deendyal Doss (2), 
and Pcaree Soowluree Dossee v. Eshan Chuiider Bose (3) ; also to 
s. 11, pava. 2 of Act VII of 1870 (The Court Fees Act), which provides, 
that “where the amount of mesne profits is left to be ascertained in the 
course of the execution of the decree, if the profits so ascertained exceed the 
j)rofits clnxnied, the decree shall be stayed until the difference between the 
fee actually paid and the fee whicli would have been payable had the suit 
comprised the whole of the profits so ascertained, is paid. ” It was clear, 
the Court remarked, from this section that the Legislature did not intend 
that the claimant should, [474] in the matter of mesne profits, be limited 
to the amount claimed in his plaint, and as in the case before it, the 
excess fee had .been paid by the decree-holders, it dismissed the appeal 
with costs. 

From this decision the judgment-debtor appealed to the High Court. 

Baboo Anund Go]}al Palil for the appellant. 

Baboo Umakali Mukerjce for the respondents. 

JUDGMENT. 

The judgment of the Court (MiTTER and Maci.EAN, Jl.) was deliver- 
ed by 

iliTTER, J. — In thisc ase the appellant has been adjudged liable 
for about Rs. 1,200 as mesne profits due for three years on account of the 
respondents’ share, thi'ce annas eight gundas one durari, in Mouza Juggut, 
for which the respondents got adecree on 24th July 1878. 

The only contention raised before us is, that the respondents are 
bound by tl^e amount of mesne profits claimed bv tliera in the plaint, viz., 
Rs. 309. 

For ihe appellant two cases have Ijeen cited — Karoo Lai Thakour v. 
Forbes (-1) and Ooorou Dos.s Roy v. Bunyshee Dhiir Sein (5). In tlie 
former of these, it was laid down that “ if the plaintiff had estimated his 
mesne profits in a general way with the view of determining the value of 
the suit, ho would liavc been entitled to recover wliatever sums had been 
reali/.ed or were capable of l>eing roali/.ed by the defendant ; but wlien he 
comes into Court, and knowingly fixes the rate of each bigba of land, he 
is bound by his own assessment.” Loch, .T.. who was one of the 
Judges in this case, seems to have decided a subsoiiuent case, that of Iliirro 
Gobiiul Bhukut v. Diyumbiirce Debia (1), in an opposite sense; but he 
joined in deciding tho latter case, that of Gooroo Doss Roy v. Bunyshee 
Dhur Scin (5), on the same principles as were laid down in Karoo Lai 
Thakoor v. Forbes (4). The respondent meets tlie contention by reference 
to two decisions <if this Gomi- -Lukheekant Doss v. Deendyal Doss (2) 
[475] and Pcart'c Soondwr/’C Dosst-'c v. Eshan Chunder Bose (3). In the 
former of those cases it was laid down, that, “even with respect to the 
claim as stated in tlie plaint that would ho subject to tlie result of further 
investigation ; ” and in tho latter case. D. N. Mittei*, J., laid down that 
whore the decree did not limit the amount, and the plaint stated 
the amount approximately, the Court executing the decree could not go 
beliind it. 

Section 11 of tho Court- Fees Act was also cited in support of the 
respondents’ contention. 

(I) 9 \V. R. 217. (2) H W. R. 82. (3)16 W. R. 302. 

(4) 7 W. R. 140. (5) l.-i W, R. 61. 
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In their plaint the respondents deliberately claimed Rs. 103 as the 
annual rent of the land from which they had been dispossessed. There 
was no approximate rate or amount mentioned. 

We think that the general rule that a plaintiff cannot recover more 
than he claims in his plaint ought not to be departed from except under 
special circumstances. The decision in the case of Gootoo Doss Roy v. 
Buvshee Dhur Sein (1) lays this down, as we think, correctly. In this 
case the plaintiffs appear to have been aware that the lands of wliicli they 
sought possession were in the occupation of tenants paying an ascertained 
rent of Rs. 103 for plaintiffs* share: that being so, the plaintiffs* 
demanded damages at that rate on account of the loss they had 
sustained from the wrongful possession of the defendant. It would 
have been better if the first Court had not reserved the ascertainment 
of the mesne profits for execution, and our decision is that the nlaintiffs 
can recover no more than Rs. 309 for the years 1280-82. 

The appeal will, therefore, he decreed with costs, which we assess at 
two gold-rnohurs, 

Appeal aUoiced. 


6 C 476. 

[476] APPELLATE CRIMINAL. 

Be/ore Sir Richard Garth. Kt., Chief Justice, and 

Mr. Justice Field. 


In 'rnK mattkr op the petition (jf Mohamed Eshak. 
Chunouo Maiuvaki V. Mohamed Eshak. [29th November. 1880.] 

Appeal— Jurisdiction-Titne from which an Order of Appointment dales. 

An AssistantMaKistrato convictedan accused on the 12th August, and br an order 
ofeven date such Magistrate was invested with power to act as a Magistrate 
of the first class, although the fact, that he had been so invested with full 
powers, was not communicated to him until the 23rd idem. The accused 

Magistrate and was acquitted. On motion made to 
the High Court to set aside the acquittal, od ibo eround that aftnr tlm 

LioutenaDt-Governor ioveeting tbo A«.si8tHnt ‘MagistrtSe 
with further powers, no appeal lay to the District Migistrate.-Zie/a. that even 
Dieutcnant-Governor’s order conferred first class powers upon tbo 
DG M * 1 moment it was made, it must bo shown before the 

PovptnL I decision could beset aside, that the order of the Lieutenant- 

Cjoveroor was signed before tbo convictioQ. 

mve.sting a Magistrate with first clas.s powers, is of 
any force, or amounts to an authority to exorcise such powers, until the order 

has been officially communicated to the Magistrate? 

In this case the accused. Chumho Marwari. was charged with 

ir r y! . u Code ; and the 

Aucusriftm r'"* found him guilty and sentenced him. on the 12th of 
August 1880. to four mouths’ rigorous imprisoumont 

«.ppealed to the M,sistrat 0 , who helj that ho had not 

AW K-q., OHiciat- 

(1) 15 W. R. Gl. 
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1880 The Prosecutor then applied to the High Court to have the District 

Nov. 29. Magistrates judgment set aside, on the ground that on the very day 
(the 12th August 1880) on %vhich the accused was convicted by the Assist* 
Appel* ant Magistrate, the latter was, by an order of the Lieutenant-Governor, 
LATE made a first class Magistrate, ana consequently that the District Magistrate 
Criminal, had no jurisdiction to entertain an appeal from bis decision. It appeared 

from a letter from the Magistrate of Burdwan to the Registrar of the [‘177J 

6 C. 476. High Court, that the Assistant Magistrate had been invested by Govern- 
ment with full powers to act as a Magistrate of the first class ; but that 
the letter informing the Magistrate of Burdwan of the fact, was not receiv- 
ed until the 21st of August. and was not communicated to the Assistant 
Magistrate until the 23rd. A rule was granted calling on the accused 
to show cause why the order made on appeal should not be set aside. 

Mr. M.P. Gasper (with him Baboo Amarendronatli Chatterjee) for the 
accused. 

Mr. H. E. Mendies in support of the rule. 


OPINION. 

The opinion of the Court (GarTH, C. J., and Field, J.) was delivered 
by 

Garth, C. J. — In this case one Moharned Esbak applied to this Court 
to send for the paners in a case in which one Chundro Marwari has been 
acquitted hy tlie District Magistrate, for the purpose of having the Magis- 
trate's judgment set asid?. 

Chundro Marwari was convicted on the 12th of August last by Mr. 
Caspersz. who was the Assistant Magistrate, of criminal breach of trust, 
upon the prosecution of Mohamed Eshak, who was his employer, An 
appeal was preferred to the District Magistrate, who, after hearing the case, 
reversed the conviction and acquitted the prisoner. 

We were asked to set aside this judgment of the District Magistrate, 
upon the ground that, on the verv day on wiiich Chundro Marwari was 
convicted by Mr. Caspersz, Mr. Caspersz was, by an order of the Lieute- 
nant-Governor. made a First Class Magistrate, and consequently that the 
District Magistrate had no jurisdiction to entertain an appeal from his 
decision. 

But having now ascertained the true state of the case, I think that 
there is nothing in this objection. In the first place I have greit doubt, 
whether the mere order of the Lieutenant-Governor, that a Magistrate 
shall be vested with first class powers, is of any force, nr amounts to an 
authority bo the Magistrate to exercise those powers until the order of the 
Lieutenant-Governor has been officially communicated to him — until in 
fact he [478] knows officially what the order of the Lieutenant-Governor 
is ; and as the order, which was made on the 12th of August, could not 
have been received by Mr. Caspersz until after that day, there is no reason 
whatever why his decision of the 12tli of .August should not have been 
made the subject of appeal to the District Magistrate. 

Bub even supposing that the order of the Lieutenant-Governor con- 
ferred upon the Magistrate first-class powers from the moment whan it 
WHS made, it does not aonoar that in this case the order, making Mr. 
Caspers/, a first class Magistrate, was signed before tbe conviction. It 
may well be, that the conviction took place in the early pare of the day, 
and that the order making Mr. Caspersz a first class Magistrate, was 
made afterwards, and unless we are satisfied that the District Magistrate 
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had DO power to bear the case upon appeal, I think it clear that we ought 
not to interfere. 

But then it is said that, as the case is now before us, we ought to set 
aside the iudgment of the District Magistrate, if we find that it is erroneous 
in point of law. I confess. 1 entertain some doubt as to what our powers 
may be in that respect ; but assuming that we had the power, I certainly 
should be unwilling, under the circumstances of this case, to set aside a 
judgment of acquittal. These cases of criminal breach of trust often in- 
volve very nice questions ; and I think that the materials before the Magis- 
trate may well have justified him in holding that, having regard to the 
confidential relation which existed between the prosecutor and the prisoner, 
the acts committed by the latter might make him answerable to his master 
civilly, bub not oriminally. That being so. I am of opinion, that we ought 
not to interfere, and that rule must be discharged. 

Rule discharged. 


6 C. 479»8C.L R. 1. 

[479] APPELLATE CIVIL. 

Before .Vr. Justice Morris and Mr. Justice Prinsep. 


Ra.mkishore Chuckerbutty and another [Objectors) 

V. Kallykanto Chdckeubutty [Decree-holder).*^ 

l3rd December. 1880.] 

Bxeeulion nf Decree— Civil Procedure Code (Act X of 1877), s. liepresentalive of 
Deceased Husband's Estate— Form of Decree against Hindu Widow. 

A Hindu widow instituted a suit to recover possession of certain property belnnc- 
ing to hor deceased husband, itnd that suit was dismissed with costs. The widow 
having died before execution for the co.si8 was taken out. the decree-holder sought 
to take out executioo against the next heirs of the late widow’s deceased husband. 
Held, that the fact, that the widow did Dot in her suit soek to recover any 
interest personal to horscH, but that she contracted the iudgmcnt.debt in the 
eOort to recover a portion ot her husband’s estate, to which in its entirety the 
next heirs of her late husband had succeeded, was sufficient to make the whole 
estate liable, and would entitle the decree-holder to satisfy his decree against 
the legal representatives ’ of the late widow's husband, under s. 234 of Act X of 
i877» 

Mohtma Chunder R,n, Chowdhry v. Ram Kishore Acharjee Chowdhry (1) dis- 

tIDgUlSOOJ. 

In a decree against a Hindu widow, it should bo stated whether the decree is 
a personal decree, or one against her as representing her deceased husband. 

fP . 1 Ind. Cas, 62 (G4)=9 C L.J. 316 f350) : AppI . £3 C. G3G (638) ; 2 Ind. Cas. 654 = 

<31):34C.642 (G52» = 2 M.L.T. 207 (213)= 11 
O.W.N. 593 (GOi) — 5 G.Li.J» 491 (499)* 8 C W N • PaI am c n wr m 

678 (GSO, ; R.. 11 Ind. Cas. 2.0 (U. = 14 C 337 t34T i 1 lid S’J 
= 14 C.L.J. Ul {U4J = 15C.W.N. 857 (feOO).] ilind.o.ts. 90(91) 

One Bissessuree Uehia, a Hindu widow, sued to recover a share in 
certam immoveable property, which she claimed as forming a portion of her 

deprived, since herhus- 

band 8 death, by two of thodefeudants ; the remaining two defendants were 

* Appeal from order No. 230 of 1880. acainst tbo o' ar v: i ^ ~ 

Judge of Mymensing, dated the l«t May 1880 TfiV(>r4ino rK i \ ’ 

Mookorjcc. Munsif of Nicklee, dated the' JJtb July iS. ^ 

(1) 15 B.L.R. 142. 
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JUDGMENT. 

Thejudgmeut of the Court (Morris aodPRINSEP, JJ.), was delivered 
by 

Morris. J., (who, after stating the facts, continued) ; — In special 
appeal it is contended that the Judge has pub a wrong construction upon 
the decree which by its terms purports to l)e against Bissessureo Debia 
personally, and that tlioy. special appellants, or not; within the meaning 
of 8. 234 of the Civil Procedure Code, “ legal representatives of the 
deceased.” In support of this contention, they cite as an autliority 
the case of Mohinia Chiouhr Roy Choudhnj v. Rarn Kishorc Acliarjce 
Choxvdhry (Ij. They also refer to a recent, but unreported case, decided in 
special appeal by a Division Bench of tliis Court. The judgment of Sir 
Richard Couch in tlio lirst quoted case supplies two reasons, which militate 
against the argument of the special appellants. Sir Richard Couch 
says : — *' In the present case, the tlebt was not due from the husband, and 
if the estate of the husband is to be charged either tor the arrears of rent 
becoming duo after liis death, or for the bond which was given by the 
[481] widow, it can only l)e upon the ground that the debts were neces- 
sarily contracted by the widow, or under such circumstances as to make 
the whole estate liable, and not merely the intere.sb in it of the person 
WHO contracted them.” And again : ” Here the suits were against the 
widow only, she cannot he said to have been defending thorn as representing 
the reversioner, or as protecting his interest.” 

Now it is manifest in this ease, from the summary of the plaint 
which is embodied in the decree now sought to be e.xecuted, that the 
widow did not seek by her suit to recover any interest personal to herself, 
but that she contracted this Judgment-debt in t))e eQorb to recover a 
portion of her husband’s estate. It was only in her character as representa- 
tive of that estate that she did, or indeed could have, instituted that suit, 
and any land which she might recover in it would necessarily form 
portion of her liusband’s ancestral estate which slie enjoyed during her 


the next heirs of her husband, and were joined as parties to the suit as 
holding another share in the property in question. 

The suit was dismissed with costs in favour of the first two defend- 
ants, who aloue appeared. The decree-holder attached certain property 
in the bands of the widow, but whilst execution \vas being taken out, the 
widow died, and the decree-holder took out [480] execution against the 
next heirs of her husband. The decree-holder admitted that the widow 
left no property of her own, and that the property sought to be attached 
was held by her in her capacity as a Hindu widow In examination it 
appeared that one of the objectors, who was one of the reversionary heirs, 
stated, that he had advised the widow to bring the suit, and had' looked 
after it for her. The Alunsil held, that the widow’s life-interest having 
come to an end nothing remained to lio sold at auction, and he therefore 
dismissed the application. 

The decree-holder appealed to the District Judge, who held that the 

debt under the decree was not a (personal deljt of the widow, but was one 
binding on the estate of lierhusbp.nd. He therefore allowed the appeal. 

The objectors appealed to the High Court. 

Baboo Jogesh Chunder Roy for the appellauts. 

Baboo Damn Churn Bnnerjee for the respondent. 


U) 15 B. L. R. 142. 
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lifetime, and to which, at her death, the special appellants, as next heirs, 
have succeeded. But if we had any doubt regarding the nature of that 
decree, it would be removed by the conduct of the reversionary heirs, the 
special appellants before us. They wore made parties to the suit, but 
made no opposition to the claim of the widow. On the contrary, the 
Judge points out that one of them admitted that be advised the widow 
in the conduct of the suit. There, it seems to us, are, to use the words 
of Sir Hicbard Couch, “circumstances which make the whole estate liable,” 
and which render this case clearly distinguishable from the one which 
was then before him. 

As to the unreported case referred to, the facts of it are not before 
us, and it seems to us from the judgment which has been read to us. that 
the learned Judges never intended to decide that, under no circumstances, 
could the estate in whicli a widow has only a life-interest be rendered 
liable in satisfaction of a decree obtained against her, unless such liabi- 
lity was expressly declared in the decree. 

It would no doubt be more satisfactory if our Courts were always to 
be careful in recording whether a decree against a Hindu widow is a 
personal decree or one against her as represeoting her husband’s estate 
and chargeable thereon. — and such [482] a practice would materially 
diminish litigation ; but in our experience this has not been hitherto the 
practice of our Courts. 

Having regard, therefore, to these coosiderations, we are of opinion 
that the decree was against the widow Bissessurce as representing her 
husband s estate ; and that, therefore, the special appellants, as succeeding 
to that estate by right cf inheritance, are liable to satisfy that decree as 
the legal representatives within the meaning of s. 234. 

We, therefore, dismiss the appeal with costs. 

Appeal disuthsed. 


1880 

Dec. 3. 

Afi-KL- 

LATE 

Civil. 

6 G. 479 = 
8 C.L.R. 1 


6 C. 482. 

APPELL.ATH CRIMINAL. 

Before Sir Richard Garth, Kt.. Chief Justice and Mr. Justice Field. 


In HJ-: Mir Ekkah All 

Pilh loMl'RhSS I'- Min I'jKR.MI l3rd December, 1880. j 

Penal Code Uct XLV of IWOi, ss. 192, 401. cl. l-Fabricaling Fahe Kvidence- 
Forgery—AlUratton nf Dale of Doeumt.it. 

Where the date of a document, which would otherwise not have been presented 
for rcBietration within time, is altered for the purpose of gcttinc it registered 
the oflence commuted is not forgery, where there 13 nothing to show that it wa4 
done dishonestly or fraudulently.- within cl. 2. s. 404 ol fhc Penal Cede, but 
fabricating false evidence within s 192. 

[R.. U.b.R. (1802 -189C1 Vol. I. 279.] 

The facts sufHciently appear in the judgment of tl)e Court (Garth 
L. J., and I'lELD, .J.), which was delivered hy 

JUDGMENT. 

J accused presented a bond for registration on tho 

^tl^Decemb^, 1879. This bond is said to have been originally dated the 
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313 



6 Cal. 483 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1880 Gth August, 1879. If this date had remained, the instrument was presant- 

Dec^ 3. eel after the time within which such an instrument must be by law pre- 

\vvvr registration. The accused is said to have altered the date to 

‘‘he 2bth August in order to bring the bond within time ; or to have pre- 
LATE seated it for registration knowing that the date bad been so altered It 

Crimin.al. appears to us that the alteration of [483] the date under these oircum- 

R r~lR 9 forgery, as there is nothing to show that it was done “ dis- 

■ honestly or fraudulently ” within the meaning of cl. 2, s. 464 of the Penal 
Code. 

It is not contended that the bond itself was not genuine, or that the 
accused intended to support a false claim by a false bond. It is clear 
that his intention in altering the date of the bond was to cause the 
legistering officer to entertain an erroneous opinion touching a point 
material to the result of the registration proceedings ; and this being so, 
his acts constituted fabricating false evidence (ss. 192, 193, Penal Code), 
and using fabricated evidence {s. 196, Penal Code). 

In this view of the law, and as the Sessions Judge did not take a 
serious view of the offence committed, we reduce the sentence of imprison- 
ment to two months rigorous imprisoninont. The sentence of tine will 
stand. 

Sente7ice modified. 


6 C. 483 = 7 C L. R.S93»4 Shome L.R. 123. 

ORIGINAL CIVIL. 

Bejore Sir Richard Garth, Kt., Chief Jmticc, Mr. Justice Pontifex and 

Mr. Justice Morris. 


In the goods of Grish Chunder Mitter, deceased. 

[4ch December. 1880.] 

Letters of Advtinislration — Estate of Deceased Hindu, comislinff of Immoveable and 
Moveable Property. 

Kxcept uodor special circumstaocos, letters of administration to the estate of 
i\ dojca'^cd Hindu must be taken out in respect of the immoveable as well the 
moveable property forming part of such estate. 

This was a reference to the Chief Justice under s. 0 of the Court 
Fees .\ct (VII of 1870). under the following circumstances : — An applica- 
tion was made on the Origin.al Side of the High Court, before Broughton, J.. 
for the grant of lottem of administration to the estate of one Grish 
Chuuder Mittor, deceased, limited to certain Government securities. In 
addition to these securities, the deceased had left landed property, bub the 
applicant e.Kpressly omitted any request for letters of administration in 
respect of such property. In the opinion of the learned Judge, the ques- 
tion whether letters of administration for such limited purpose could be 
grante'l in rosp?ct of the estate of a Hindu [484] deceased, was a tit one 
for reference, under s. 5 of the Court Fees .\ct (VII of 1870), to the Chief 
Justice. 

This question was accordingly referred to the Chief Justice by the 
Taxing Officer. In the letter of reference the attention of the Chief Justice 
was directed to the following cases : Ma^ichcrji Pcstanji v. Narayan Lakshu- 
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manji (1) : In the goods of Ram Chandra Dass (2), as algo to a note on the 
subject by Mr. Collis, the then Officiating Administrator-General, in wliich 
note the following Cises were also quoted : — Kadumhincc Dossee v. Kuyiash 
Kaminee Dossee (3), Jebb v. Lcfevre (4). Freeman v. Fnirlie (0), Naoroji 
Bcramji v. Rogers (6), Doe dern Savage v. Bancharnm Tagore (7). In the 
goods of Bibee Muttra (8). Mohar Ranee Essadah Bye v. East India Com- 
pany (9), Lallubhai Dapubhai v. Mankuvarbai (10), Srimati Jaykalt Debt 
V. Shibnath Chattcrjee (11). NUkant Chatterjee v. Peary Mohan Doss (12), 
Gopal Narain Mozoomdar v. Shosheebhushun Mozoomdar (13), Lai Chand 
Ramdayal v. Gumtibai (14), Brajanath Dey v. Anandamayi Dasi (15), and 
Mussamut Bhoobunmayi Debia v. 2?aw Kishore Acharji (16). 

The point; being a very important one, the Chief Justice requested 
Pontifex and Morri.s. JJ.. tolioar the case with him. 

The Advocate- General (Mr. Pa«/) for the Secretary of State. 

Mr. Piffiird for the petitioner. 

OPINION. 

The opinion of the Court was delivered by 

G.\kth, C. J. — We think it quite clear that, in this case, and as a 
rule in all cases, general letters of administration of a Hindu’s estate must 
be taken out for the immoveable as well as the moveable property, and 
that duty must bo paid upon the value of the [485] whole. Limited 
administration can only bo granted under special circumstances. 

The real point in the case <lecided bv Kennedy. .L, in the case of 
Kadumhinee Dossee v. Koylash Kamince Dossee (17). is beside the present 
question ; and the opinion there expressed by the learned Judge seems not 
to have boon necessary for the purposes of his decision. 

Attorney for the Secretary of State: The Government Solicitor 
(Mr. Upton). 

.\ttorney for the petitioner : Rahoo Sh/nnoldhoue Dutt. 


6 C. 465 8 C.L.R. 43. 

ORIGINAL CIVIL. 
Before Mr. Justice While. 


KHISTO MoHINEY DoSSKIi AND 

Ghose and anotiiek. • 


oruEHs V. Kali.y Prosonno 
[7th December. 1880.) 


a 


Execution -Relief mhed lor in accordance with Statements in Plaint not (ormiwi 
Srpar.ite Prayer tn the PI n-U— General Prayer jor Relief -Control of Execution. 

A, a joint owner ol an eai^tc with D, saved the joint e-^la'e from pjile for 
arre^irsof Govornmerit revenue m payment of which fi had made default, for such 
purpo^o mortgacing her. share in iho esiate to A’. A then -ned for contribution 
I ending that suit, li again made default , and the cotalc was sold and purchased 


• Application in suit No. G:i'2 of 1880, Original Side. 


(II 1 B. If. C. R. 77 (83|. 

(3) ‘1 C. -181. 

(5i I M. I. A, 305. 
l7| Mnnlriou’s Morton. 105. 
(9) 1 Tay. and B. 2U9. 
fill 2 B. L. R, O. C. 1. 

(131 13 B.L.R. 21. 

(15) 8 R. L. R. 20S (220). 
(17) 2 C. IIJO. 


'2) •) K. L. R. 30. 

|4) Moiiiriou's Morton, 152. 
(6) 4 B. H.C.R.O.C. I 1C8. 711. 
'81 Id. 191. 

(10) 2 B. 388. 

(12) 3 B.L.R. O.C. 7. 

(14) 8 B. H.C.R O.C. 140. 

(16) 10 >1.1. A. 279 (303). 


1880 

Dec. 4. 

Original 

Civil. 

6 C. 483 = 

' C.L.R. 593 
= 4 Shonie 
L.R. 123. 
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bv C, subject to incumbcanccs. Subsequently, A obtained her decree against B. 
and aesigned ber decree to D, who obtained an order for execution and attached 
certain property belonging to B D and E then entered into an agreement with 
, would release C and the share charged with payment of .d’s decree, 

irOiQ liability, aod that they would entrust the whole conduct of the execution* 
proceediogs to C, in consideration ol his graotini? a perpetual lease of part of the 
property to D and E. In pursuance of this agreement. D and E granted a 
release to C. and C gr-iuted a lease toE for himself, and it was contended, also, 
as bonamtdar of D. The agreement contained a proviso that should the Court, 
in which the decree should be executed, of its own a'-cord or on the petition of B, 
or his legal representative, notwithstanding objection on the part of D and E, 
make any order directing the decree to be executed against the estate, then in 
such case D and E should not be bound by the release, and that it should be 
open to C to cancel the agreement. D applied for execution against the estate 
of the adopted son of B (who had died), but subsequently abandoned all proceed- 
ings and transferred bis decree to the Hieh Court to obtain execution against 
a house belonging to C, in Calcutta. The adopted son and widow of B, [488] 
in a suit brought against C and D, objected to the execution-proceedings, and 
after paying the sum due to D into Court, asked for an injunction staying all 
further proceediogs in execution until the hearing of the suit. 

Held, that D had obtained, out of the lien directed by tho decree, some 
benefit or advantage, which tbc plaintiffs might have a right to have valued at 
the bearing, and that notwithstanding this did not form the subject of a separate 
prayer in tbc plaint, the Court would grant tbc injunction. 

The facts of this case, which gave rise to the motion made before the 
Court, w’eve that two persons Khelut Chundor Ghose and Kaminee Soondery 
Dossee, were the joint owners of a certain estate, registered No. 1 in the 
Towjee of tho Niuldea Collectorata ; that the Government revenue, through 
default on the part of Khelut Chunder, fell into arrears, aod Kaminee, in 
order to prevent a sale of the estate, borrowed a sum nf money at 
high interest, mortgaging her share of the estate to one Hurry Churn 
Bose, and paid otf the sum duo as revenue; she, on the /ith June 1872, 
sued Khelut Chundor, for contribution of his share of the revenue so 
paid by her as aforesaid, asking that the property for whicli revenue 
had been paid might bo made a first charge for the debt. Pending 
this suit, Khelut Chunder again defaulted, aod Kaminee being unahlo 
to raise suflicieiit money to save the estate, it was sold by public auction, 
and purelmsed on the 23rd March 1874. by one Kaliprosonno Gliose, 
subject to the incumbrances thereon ; and he. on the 9th April 1874, took an 
assignment of tho mortgage from Hurry Churn Bose. On the 11th 
January 1873. Karainee’s suit against Khelut Chunder was dismissed, but 
was eventually, on the I8tb January 1876. finally decided in her favour 
in tho Court of Appeal. On the 16th January, 1877, Kaminee assigned her 
decree to one Rutnessur Biswas, who. on the 13th July. 1877, after 
placing bis name on the record in the stead of Kaminee, applied for 
aod ohtaiued an order for execution of Karainee's decree, and attached 
certain properties belonging to Khelut Chunder. Sometime in the 
month of July 1877, Rutnessur and Hurry Churn Bose entered into an 
agreement with Kaliprosonno Ghose, "that they should not proceed to 
realize the cliarge against the zemindari which formerly belonged to Khelut 
and Kaminee. and that they would release Kaliprosonno aud the share 
so charged with the payment of the decree, from all liability, and 
[487] that they would not take any proceedings in any Court against 
Kaliprosonno and tho share charged under the decree, and that 
they would entrust tho whole conduct of the execution-proceediugs to 
Kaliprosonno in consideration of the latter granting a perpetual lease of 
part of the said property to Rutnessur and Hurry Churn Bose at a low 
rental." There was, however, a proviso in this agreement to the effect, 
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that should the Court, io which the decree should he e.Kecuted, of its own 1880 
accord, or upon petition of Khelut Chunder, or his legal reproseotatives, Dec. 7. 

aod notwithstanding objection on the part of Rutnessur and Hurry 

Churn Bose, make any order directing the decree to be executed io the ORIGINAL 
first instance against the estate formerly belonging to Khelut and Karainee, CIVIL, 
then Kutnessur and Hurry Clrurn Bose should not be bound by the — — 

covenant for release, nor ho bouud to indemnify Kaliprosonno as therein ® 
agreed ; hut that in such case it should be open to Kaliprosonno to cancel ® ^ 43. 

the agreement. In pursuance of the agreement, on the 4th .\ugust 1877, 

Rutnessur and Hurry Churn Bose executed a release, in favour of 
Kaliprosonno; and on even date with such release, Kaliprosonno executed 
a patni lease in favour of Hurry Churn Bose. 

On the 1st .August 1877 Rutnessur took certain steps to execute his 
decree, which, however, were subsequently abandoned. But. after the 
death of Khelut Chunder, Rutnessur. on the 13th June 1878, applied for 
execution against certain property of Romanath Ghose. the adopted son of 
Khelut Cnunder, hue an objection was successfully taken that e.xecution 
should first he taken out against the property which formerly belonged 
jointly to Khelut and Kaminee, and an order passed in accordance with 
such objection ; this order was, however, reversed by the High Court, 

Rutnessur. however, subsequently, abandoned all previous execution- 
proceedings and transferred his decree to the High Court for execution 
against certain properties of Kali Prosonno in Calcutta. 

The plaiiitilTs in this suit, the widow of Khelut Chunder, and the 

next friend of Khelut Cliunder’s adooted son. Romanath Ghose, objected 

to execution being taken our., and after paving the sum due to Rutnessur 
under the decree into Court, asked for an injunction to stay all further 
execution -proceediD^s. 

[488] On the loth Septembei* 1880, a rule nisi was obtained callinR 

upon Hutuessurt) show cause why all further execution-procoedinus should 
not be stayed. 


Mr. Bramon (with him Mr. MiUra), for the defendant Rutnessur 

iiisvyas, showed cause against the rule.— The rule has been obtained on 

the facts set out in the plaint alone : no verified petitioner aHidavit has 

been hied by the pkintills. The Court will not make absolute the rule, seeing 

cnat It has been obtained in such an irregular manner. [White J — I fiud 

that the practice in the ollices of the Original Side of the Courtis to allow 

ID taxation the costs of allidavits in such motions as the present but inas- 

muen as such an aflidavit would be hut an echo of the nlaint. I do 

not think can reiuse to hoar the rule because there ' happens to 

he no pe ition or affidavit ] Plaints are verified on information and 

WuA and no Cour woul.l grant an injunction on an affidavit made 

infer nml, on and belief. rWlIITE. J.-The Court having 

feranted the rule on the plaint. I shall allow the rule to bo heard,] The 

tion ';y the other side as against our right to take out o.xecu- 

car ianv fr''rTM'‘' , an agreement with Kaliprosonno. wineb has 

?ha nhi satisfaction 

f T "‘'f such allec atioD in his plaint, and no patni has been 

tr<,« ^ ^ client. [Mr. hennedif—Tho praver for general relief is 

arge enough to mduclo the allog-.tion.] The nuestion as to vXther 
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Ml- Kennedy (with him Mr. Evans, Mr. Bonncrjee and Mr. Henderson) 
in suDport of the rule.— We have paid the money due under the decree into 
Court, and the defendants should only be allowed to take it out on giving 
security: we say that Kaliotosonno ought to pay the money, and not 
Khelut Chunder’s estate. Rutnessur and Hurry Churn agreed to release 
the charge on Kaliprosonno and also the charge on the [489] estate ; the 
patni Dotta was executed in pursuance of the agreement, and we say that 
Hurry Churn executed it as for himself and benami for Rutnessur , we, 
tiiere’fore. seek to have the equities between Khelut and Kaliprosonno 
determined. Rutnessur has not been compelled to go against AUumpore, 
the estate formerly belonging to Khelut and Kammee : therefore the saving 
clause of the agreement is not put in force. 


ORDER. 

White, J.— I have come to the conclusion, after some doubt, to make 

this jg JO compel Kaliprosonno Ghosetopay, to the 

extent of the value of his share in a particular zemmdan. the amount of a 

decree which has been passed against this estate. 

It is unnecessary to consider the doubts as to whether the plaintitfs 

will be entitled at the hearing to that relief 

nualified form, because, assuming that they could establish 

anv such rehof. I consider that the plaintiffs have failed 
defendant Rutnessur Biswas, who is now executing 

staved inconsequence, supposing even that such an equity at aU exists 
The \npellat 0 Court having decided that Rutnessur may execu 
decree against the estate of Khelut. and not against the estate 
a lien was declared by the decree, he cannot, in my opinion, be 
Korexccutinn his decree, because ho is exercising his own right, but 

vvhon he does'exercisB that right, the plaintiffs can ask 
recoun The nrayer of the plaint is not one upon whicl they can take 
hK l oint bn T am not prepared to say that the may not at 

thoMcTring get, the benefit under the prayer for general relief against the 

defendant Kaliprosonno Ghoso. • n t 

It is objected tliat. having regard to the rules which govern this Cour. 

.ippeara to mo to ‘ advance, which Iwnelit or advantapo the 

decree der.ved some beneh^ o. advanta„^ value set apainst the amount 

1,;;;:!; !hey are bound“to“ pay Ruioessur under the decree. This, however, 

does not form the -''j-;. f.^rrre^^SVout rh^ttlTe dete 

It appears to me thau , . • ^ ,,^1 Qou^t ought to control 

nossur’s execution should bo coo j Vo hv Mr Branson a consideration 

it and make the circumstance alluded to hy Mi. Bianson 

in dealing with the costs. Rutnessur has been only 

-f,". 


(1) 7 Hare 89. 
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discharge of the decree should be dealt with under a. 204 of the Civil 1880 

Procedure Code. This is no doubt an argument to be adduced at the Dec. 7. 

bearing, and I cannot at this stage of the case bo called upon to decide 

that, nor could I dismiss tbe suit at this stage while this ooint is not Original 
decided. The money has been paid into Court by the plaintiffs, and that ClVlL. 
was one of the terms upon which this rule was obtained. 

Now the question is, — whether the execution-creditor is to be put ® 
upon some terms if he takes out the money before the final determination ® C.L.R. 43. 
of tbe case. 

Upon the fact appearing in the plaint that Rutnessur obtained a 
benefit which the plaintiffs ought to have in reduction of what is payable 
under the decree, viz., the value of an eight-anna share in patni lease in five 
villages without salatuee. it may be that they are only entitled to whatever 
the amount of money was in the payment of which Khelut Chunder made 
default, and for which his estate was sold ; but all this should be decided 
at the hearing. .\t all events, some benefit has been obtained which ought 
to go ID reductioD of tho an^ouot decreed. 

Mr, Braosoo's clieob ought to have his costs. 

Tbe plaintiffs having paid into Court the amount of the decree and 
costs, plus Rs. 500 for costs of execution, this rule should be made absolute, 
and Rutnessur be restrained from prosecuting his execution-proceedings 
until the bearing of tbe [491] suit or further order of this Court. Rutnessur 
to be at liberty to take the amount out of Court on furnishing security 
to the satisfaction of the Registrar. He will have his costs of showing 
cause against the rule. “ 

... , , , . Rule absolute. 

Attorney for the plaintiffs; J. Hamjnj. 

Attorney for the defendant Rutnessur : Baboo Trorjluckonnuth Roya. ' 


6 C. *491. 

APPELL.\TK CRIMINAL. 

Before Sir Richard Garth, Kl., Chief Justice and Mr. Justice Field. 


In THE MATTER OF THE I'KTlTION OF THE LegAL RbMEMBRANCFH 
The Empress y. Noiio Gopal Bose.* f7th December, 18H0.J 

Tranter of Criminal Case to another District-Criminal Procedure Code IX of 

». G4-Grounds necessary to obtain Transfer when application is oppnf'd bu Ic^aed. 

Before tbo tr.»nNfer of a case from one Criminal Pr..irt t.. « .i 
in cases in which iho accused obi-cts to thoTrTnifrr rhr. 

forward the very be>t evidence to oroyo thit x f P'^'^secution must bring 

2.^ C. 727 (734>.] 


[D 


a. e/cTL't X -- unde.- 

tl.e a°“us‘e.? .olLw ^ 

“ ‘0 °‘har‘dit“..iorafZ'cort 

Magi.i?MrorBufdw'V?dated E.q- District 
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The grounds on which the rule nisi was obtained were set out in an 
affidavit of Mr. Stevens, the District Magistrate of Burdwan. and were 
to the effect that be had been informed, and believed, that the case was 
causing considerable excitement in the dincrict: that the prosecutor and 
one of the accused were persons of influence in the locality; and that 
most of the inhabitants of the district had their sympathies enlisted on 
one side or the other. 

The rule came on for hearing on the 7ch December 1880. 

[492] Mr. M. P. Gasper appeared to show cause against the rule. 
The grounds set out in the affidavit of Mr. Stevens (who has only lately 
been appointed the Magistrate of Burdwan) are insufficient; his statements 
are all based on information and belief; and in no one instance is the 
name of any informant given. My client, in his affidavit; states that he 
has little or no influence in Burdwan; that he had, under an order of 
Court, summoned thirty-two witnesses, and had been compelled to deposit 
300 rupees in Court for the expenses of their attendance, and that the 
greater portion of such witnesses lived in Burdwan itself, and that, if the 
case is transferred, be would be put bo great expense ; that out of the 290 
jurors on the jury list of Burdwan he is only intimately acquaintai with 
at most fourteen, and entirely unacquainted with 180 others. There is 
further no precedent in any of the reports which admits of a transfer on 
the grounds put forward by the Crown. They have numerous safeguards 

against the grounds they rely on. 

Baboo J\igodanund Mookerjce in sunporb of the rule. 

Tlie judgments of the Court (Garth. C. J., and FIELD, J.) were as 

follows : — 


JUDGMENTS. 

Garth. C. J. — I think that this rule should be discharged. 

Itwas granted at the instance of theLegal Remembrancer calling upon 
Nobo (iopal Bose and the other prisoners to show cause why the case against 
them, which now stands for trial in the Sessions Court of 
should not be transferred to Hooghly or 24 .ParRaDas or to 

other jury district, uoon the ground that a fair trial is not likely to be ob 

tained at Burdwan. . ofavanq the 

The affidavit in support of this rule was .nade by Mr. Stevens the 

District M.vfiistrat<> o( Burdwao, and it is ccrtaial,' coached ,d very general 

■'-'tjtTe' :r 

that it would be at least as desirable lor the prisoners as for the Crown 

“ho“:v\7th';r,df:he 'prisoners, and specially Nobo 
( looal Bose, object iery strongly to the transfer, “ipa 
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we are justified iu removing the case from the Court where it is legally 
triable. ^ 

I am clearly of opinion that, before we transfer a criminal case to 
another district against the wish of the accused party, we ought to re- 
quire the very best evidence that a fair trial cannot be had. or in other words, 
that the jury cannot bo trusted to do their duty impartially. 

Nosv, as I said before, Mr. Stevens’ afiidavit is very general in its 
language. It seems that he himself has only been in the district about 
three months. He does not tell us what are his sources of information 
or the grounds of his l)elief, and it may be. as Mr. Gasper has suggested, 
that he has acted upon tlie report of the Police, who may be desirous of 
having the case tried in another district. 

On tile other hand, vve have an affidavit from tbe prisoner Nobo 
Gopal Bose, in which he says, in the first place, that he has made arrange- 
ments for the trial at Burdwan, and incurred considerable expense in so 
doing : and in the next nlace he says that there are upwards of 290 
jurymen in the district of Burdwan. that with at least 180 of those persons 
he is not acquainted, and that to tbe best of his belief he does not know 
any one who is acquainted with them ; and lastly, he directly contradicts 
the statements of Mr. Stevens as to the case having caused any public 
excitement. 

Then we must also bear in mind, in dealing with applicatioos [494] of 
this kind to transfer a case from one district to another, that there are 

many safeguards in this country against any undue bias on the part of the 
jury. 


In the first place, there is the right to challenge any of the jurymen 
who are known to be partisans of eitlier party, if there is anv real ground 
for supposing that they are likely to he unduly biased. Then another 
safeguard, as Mr. Gasper very properly observes, is that the Judge may. if 
he pleases, disregard the verdict of the jury altogether, and there is also 
the High Court us a last resource in case of any miscarriage of justice. So 
that there is less reason here than there might be in England for transfor- 
riug a case for trial to another district, upon the ground that an impartial 
jury is not likely to bo obtained. 

If. therefore, the Crown considers it desirable that the trial should 
take place elsewhere, the application should have been made upon much 
more cogent grounds and better materials than those which we have now 
before us. and we cannot accede to the suggestion of the learned Ciovern- 
ment Pleader, that we should postpone our decision uuon their rule in 
order that some fresh ajaterials may be obtained. 

I should also add that, if I had more doubt about the matter than I 
have. I confess that what we have just now l.eard from my learned 
brother, and from the Government Pleader, would have intlucnced mv 
mind very materially. Wo aio informed by the latter (although he has 
had a large experieyee in this Court for many years) that lie is unable at 
present to montion a single instance in which such a transfer in a crimi- 
nal case lia.s been made. And iriy learned brother, who. we all know has 
had a very large experience in the inofussil both as a district Judge and a 

Magistrate, does not remember any case o( such a tiaasfor. although in 

many instances criminal Inals have been held under circumstances wl.ich 
na\e caused consHloiablo cxcitomcnt. 

The rule must, therefore, ho discharged 

Field. J.-I concur in thinking that this rule should he discharged. 
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1880 [4951 This is an applicabion, under s. 64 of the Code of CricoiDal 

DEC. 7. Procedure, to have a criminal trial before the Court of Sessions transferred 

from the Burdwan District to the district of Hooghly, Howrah, or the 

Appel- 24-Pargana8. 

LATE The grounds upon which such a transfer can be made under s. 64 

Criminal promote the ends of justice, or (2) that it will tend to 

— the general convenience of the parties or their witnesses. 

6 C. 491. Now the second ground may be disposed of at once, for in the present 

case it is not attempted to be shown that the transfer of the trial from 
Burdwan will tend to the convenience of the parties or witnesses, while, 
on the part of the accused, it is strongly urged that the transfer, if allowed, 
will cause considerable inconvenience and expense to him in procuring the 
attendance of the witnesses whom he wishes to call for the defence. Then, 
as to the first ground, it appears to me that, in order to obtain such a 
transfer, there should be shown to this Court something more tangible and 
something more definite than is disclo.S6d in the affidavit made by 
Mr. Stevens. It may be that this gentleman entirely believed what he has 
stated in bis affidavit, and 1 have no doubt that he did believe it. But 
what he has stated is stated not upon his own personal knowledge, but 
upon bis belief and upon information received from third parties, who are 
not mentioned, and as to whose means of knowledge or good faith we have 
no means of forming an opinion. 

I think that this affidavit, unsupported by other matter, even under 
the system of criminal law in force in England, would be considered 
insufficient ; and I think that in this country it is ex niajore yi insufficient, 
and for this reason. The system of criminal law in force in India differs 
in three essential respects from that in force in England. In the first 
place, the jury must not necessarily be agreed in the verdict. The verdict 
of a majority is sufficient. In the second place, the accused must not 
necessarily be acquitted, if the jury or the majority of them find him not 
guilty. The Sessions Judge can, if he differs in opinion from the jury, 
refer the case for the consideration of the High Court, and it has been 
decided that upon such a reference the High Court can consider the case 
as well upon the facts as [496] upon the law. In the third place, the 
Local Government, if dissatisfied with the verdict of acquittal, can appeal 
against it to the High Court. 

Ilaviog regard to these essential points of difference between the law 
in India and tho law in England, it appears to me that, in order to succeed 
in an application of this nature when opposed by the person committed 
for trial, at least as strong a case should be made out in this country as 
in England, and speaking for myself. I should say a stronger case. 

It may bo ohservod that io the affidavit upon which this rule was 

granted, it was stated that Giridhari Mohunt, upon whose prosecution 

the accused have been committed has a strong party in Burdwan opposed 

to Nobo Gooal. accused, while Nobo Gopal has influence with persons 

opposed to Giridhari. It therefore appeared quite possible that Nobo 

Gopal would himself wish to be tried in another district : but as he desires 

to be tried at Burdwan. and is willing to risk the influence of Giridhari 

being exerted against him, an order for the transfer of the trial can be 

made only if we are satisfied that Nobo Gopal may. or may be able to 

exert his influence with the jury so as to defeat the ends of justice, and 

of this I am not satisfied on the aflidavit. which is the only evidence 

before UB. I concur in’discharging the rule. ^ , i 

Ride discharged. 
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APPELLATE CKIMINAL. 

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Jxistice Field. 


The Government v. Karimdad.* [9th Dacember, 1880.] 

Penal Code (Act ZLV of 106OJ. a. ill~Proseeulion for making a False Charae— 
Opportunity to Accused to prove the Truth of Charge. 

Before a parson can be put upon his trial for makini? a false charge under 
8. 2U of the Penal Code, be must be allowed an opportunity of proving the 
truth of the complaint made by him ; and such an opportunity should bo afforded 
to him. If he desires to take advantage of it, not 6c/or« N«! Pofice but before the 
Magistrate. ^ ^ 

£497] Mtgistrates should clearly understand that whilst the Police perform 
their proper duty in collecting evidence, it is the function of the Magistrate 
alone to decide upon the sufficiency or credibility of such evidence when collected. 

i£F., 7 0. 87 (88J ; Appl., 10 M. 232 = 2 Weir 183: Concurred. 5 A 36 f39) • R 
22 B. 596 (600) ; 10 Or. L.J. 225 (227) = 2 S.L.R. Or. 11 (13) - 8 A 38 (39l = 
6 A.W.N. 323 (324): Cone., 14 IC. 707 (718); D.. 7 C. 208 (211)- 7 M ono 
(294) = 1 Weir 185 (187/ ; Rae. Jn. Cnm. Rul. 5-24 (525).] ’ ' 

On the 26fch July 1830. one Karimd-vl laid a complaint before the 
head oonstable in charge of Kubdia outp>st. against one Doorga Churn 
Ghose, a Government officer, and against his peon, under s. 342 of the 

Penal Code. The Police enquired into the caso and reoorted that the 
charge was false. 

On the 20th August, the Deputy Magistrate in charge of the sub-divi- 
sion recorded his order on the Police report to the effect, that the cbarce 
laid was utterly false, and recommended the Magistrate of the District to 
order the prosecution of Karimdad under a. 211 of the Penal Code The 
Magistrate had previously summoned Karimdad to make his statement at 

head-quarters before one of the Deputy Magi.strates ; he. however, neglect- 
dQ to &ttODCj. 

AuRust. the Magistrate sanctioned the institution of 
proceedings against Karimdad under ss. 211 and 198 of the Penal Code 
and directed the Deputy Magistrate to take up the caso ’ 

On the 21,,t September, the Oeputv Magistrate, without going into 
fhe ease, passej the following order i-" As, without first hearing the case 
in which Karimdad is the oomplainaut, a case uuder s. 2U of thrindian 

drcte?i'’sm,Trp ^r^^trsts'lod GolfsTng“te:l ls“‘ac 

" 30th Se 't*”°l’ ^^'‘’'1“''“'’ eomplainant. and the’ caso be '!uod for the 

30th September. The wibne^aee present to appear on that dav.'* 

On the 30bli Septemlier, Golok Sine? n^i- i 

Magistrate addressed the District Magistrate on th I . 

poued the ease until a reply was roceivad “ 

‘ha course pursued by the 

xT537t?:rr n^b Co-uT’ - ^ 9,1 o" Act 

No one appeared before the High Court 

as follows.^'" Court (GAim, C.J.. and PlELD. ,J.) was 
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OPINION. 

We are uoable to see that bhe orflerS passed by the Deputy Magistrate 
in this case are irregular or illegal. Whatever opiuioQ may havebeeu form- 
ed by the Magistrate upon bhe Police report as to the truth of Karimdad's 
couaplaint, when ho appeared with iiis witaessos aud asked to be allowed 
to prove his case, we think that bhe Magistrate could not, witljout hearing 
him and Ins witnesses, and deciding upon the truth or falsehood of his 
charge, proceed to put him on his trial under 8. 211 of bhe Penal Code. It 
is manifest justice that a man ought not to be tried for making a false 
complaint until he lias had an opportunity of proving the truth of the 
complaint made bv him ; and such opportunity should be afforded him, if 
he desire to take advantage of it. nob before the Police, but before 
the Magistrate. If persons are to be prosecuted under s. 211 of the Penal 
Code upon the mere report of a Police oQicer that their complaints are 
nob true, blie Police are made the judges, whether a complaint is true 
or false. Such a clelogHbion ot magisterial functions is not contemplated 
by the law, and it requires hut little experience of this country to under- 
stand how ilangerous it would be to the best interests of justice. Magis- 
trates of all grades cannot understand boo clearly that, while bhe Police 
pcrfoem f-heir proper duty in collecting evidence, it is the function of 
the Magistrate alone to decide upon the sutOcieucy or credibility of this- 
evidence when collected. 

We decline to interfere (1). 



6 C. 499 = 7 C L.R. 471 = 4 ShomeL.R. 10. 

[499] APPELLATE CIVIL. 

Before. Sir Richard (inrth, Kl., Chief Justice, and 

Mr. Justice Field. 



In TIII-l M.VTTKK r)F THE 1‘ETITION OP IIaMEEDOOLAII. 
IIaMEKDOOLAH {Plaintiff) P. MaHOMED AsGIIL’R nO.SSEIN 
AND ANOTHER {Defeninnts). [Oth Djcomber. 18^0.] 


Copur^qht Act {XX of HIT), s. 7— Cause Court AasilXof 1850 XI of 1805) — 
/itllnh Couri^Acl XU of 1S7G. 

As the o1 1 'S o( ci'Os pn)viili>i for bv 'i. 7 of t.ho Oopvrizht Act iXX of 18t7> 
\v t'> the juri^Uotion of tho Ci^cuttn Oo'irt of Sin tU bv Act 

IX of 1^50, iiotwitbHtio.l'ii" the pxp**os« 1 iti zo iizp u^nlin s 7 of Cooyright Act, 
X) by luiilo^v the juri'*cl’rtion in i\\^ smne of arif^inR in the mofu'^sil 

w.iq I r;ui'^h’rre»l to the of the Mofussil Courts of StniiU by Act 

XLII of ISGOjiii'i Act. XI of IHGj. 

But seh. i of A'*t Xir of IHTO. ii»Tiendin<; Ajt XX of 1817. h.\< now rn-trcinq- 
h vnd the ;tion hi -iuch suits to thn District Courts. 

£R., 5 S L.H. 155 : 13 Ind. Ca<. Hi f*24U).] 


Tins Wits :i rule fulling upon ^rihomo<l Asoluir Hossein and SycJ- 
(‘»‘n Mumnl lo show cause whv an older of Llic' Olliciatiii‘i Judyo of tho 
luall (^lnso Coml of Si-aldali. dated 29th, May ISSO. should nob be 
)L aside, and the .fudge cliri’cted to ontcrtaiii tho suit 

• Knhv No. U ri of ISSO. .lo iinst iifi order of Billor.itn Mullick, Ottioiatinfi 

ubo ofiho Sniiill Ciuso Coua at SzikUh. *n i U in Suit IjSO of 18^0. ditol the 
Jfh Play 

(II S.-- Foii.y^s^x. Ir.id All!/. \ O.Hm -. Empress v. Salik. ^ 
hid IIiisoiii. I A. 497 ; Dhokleram v. He>’ra KInlila. 5 C. IS-l : and Ashntf Alt %. 
hfiitrecSy 0 C. 181. 
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Tlie facts of the case were tliat. on the 25th July 1878, one Sheikh 
Hameedoolah instituted a suit in tlie Civil Court of the District Judf^e 
of the 24-Parganas to recover Rs. 375 as damages against one Maho- 
med Asghur Hossein and anotlier for infringement of copyright arising 
out of the publication of a certain Bengali book. On tlie 4th September 
1878. tile District Judge directed the plaint to be returned, on tho ground 
that tlie ordinary Civil Court had no jurisdiction, the suit being one 
for damages : and that the suit should have been brought in the Small 
Cause Court. 

Sheikh Hameedoolah thereupon filed his suit in the Small Cause 
Court of Sealdah : and. on tho 28th December 1878, the Judge of the 
Small Cause Court passed a decree in his favour. 

The plaintitl took out execution of this decree and attached cer- [ 500 ] 
tain projiorty of the defendants. The defendants paid up Ks. 450, which was 
x'eceived in full satisfaction of the decree, and at tho same time a petition, 
dated 4th March 1879, was filed in Court by the judginent-dehtors. stat- 
ing that the plaintifl' had relinquished all claim to damages, and had re- 
ceived Rs. 450 in satisfaction of the decree, and that they, the judgment- 
debtors. agreed for the future to abstain from publishing and sellitv' anv 
book registered in tlio name of tlie decree-hohler, and of which luj had 

acquired the copyright : and further stated that, should they break this 

agreement, they would ho liable to he sued for damage.s, and also for the 
damages already relinquished. 

Tlie defendants having again infringed tho plaintilfs copvri'dit in a 
second hook, tho plaintiff, on tlie 29tli March 1879. instituted a suit for 
(Urnagos, and the damages relinquished mi<ler tho i>etition of the 4th 
^Urch 1879. against the defendants in tlie Small Cause Court. On the 
-9tli May 1880, the Judgo of the Small Cause Court dismissed the suit 
on the ground that lie had no jurisdiction to entertain a suit of such a 
nature. .\s regards the question of jurisdiction, the Judge stated as follows • 
It appears to he pretty clear that prior to tho passing of .Vet XX of 
184/ It was o.xtremely doubtful whether tiio right called copvri<'lit • 
could he on orced in British India at all, and the Legislature had douh’ts as 
to the applicability of tlic Bnglisli Common Law to Indian cases To 
lemovo these doubts the Act was |»asscd with a view to allord relief to tlie 

' r infringed c^pvril:;.!'; 

entitled to in this country is purely statiitorv. That being so tho niaintitr 
must oonr,,,-," t,> tho Statute .■oo,„,ii„„ the |,i^ ’ Suitiou! 1 

i J i ‘ V‘ tlwroof, or sue 

ue th om^of t ‘ i" fO'-er. Tho ureseut actio,, is 

but it the plaint goes, 

ctetoutio,^ tl o to, ',,,,,- hv uuphoat,,,,,. p(„saclaim fo,- ,la,.,aaes fo? the 

such s , its ” H Co,„ ts cupowccl to try 

this,, r, Court; 2. tho /iillah Courts. Where 

- •[-]';^iiXtiii‘'’‘iti;- ti!:: 

w UO contract at all ; it is „.o,„ly a recognitio,,' of tho 'pSll i 
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1880 copyright, the defendants promising to abstain from printing books in 
D^9. which tlie plaintiff had a copyright. . . . But supposing it to be 
Appft ? breacli of contract case, jurisdiction to try it has been taken away 

Ijys. 11 of the Civil Procedure Code from the constituted Civil Courts. 
LATE Section 11 has not been extended to the Small Cause Court, but s. 47 of 
Civil. Act XI of 1865 extends the provisions of the Procedure Code to Small 
g c~^Q_ Court cases as far aS they are applicable ; it cannot be the inten- 

<7 c r R 47 < Legislature to give the Small Cause Court power to try cases 

i fth which, under s, 11 of the Civil Procedure Code, are within the exclusive 

Vr ift j“*‘'S‘i>ction of other Courts. I, therefore, hold that the Small Cause 
L.R. 10. Court has no jurisdiction.” 

At tlie hearing of the rule — 

bloonsliee Mahomed Pu.wqj?' appeared for the plaintiff. 

Babu Uinesh Chiinder Bancrjee, for the defendants. 

The following judgments were delivered : — 


JUDGMENTS. 

Gahth. C..J. — 1 think that this rule should be discharged. 

Tho plaintirt in the first instance brought a suit against the defendants- 
in the District Court of the '24-Parganas for an alleged infringement of bis 
copyright. Tho Judge of the 24-PArganas dismissed the suit, upon the 
ground that, being a suit for damages, it ought to have been brougiit in 
the Small Cause Court. 

The plaintiff then brought a suit in the Small Cause Court at Sealdali, 
and thei’o the defendants took the objection tlmt the suit could not be 
brought in the Sinall Cause Court, but should [502] have been brouglit 
in the District Court of the 24-Parganas. Tho Small Cause Court dis- 
missed the suit upon that ground ; and this r*ule was then obtained by the 
plaintirt to set aside tho order of tlie bmall Cause Court, dismissing his 
suit and directing that Court bo try the cause upon the ground that it 
was properly cognizable tliere. 

In support of the rule, the learned pleader has nowcallad our atten- 
tion to a case decided in tho year 1859 by Sir B. Peacock and two other 
Judges. Jodonnath Mullick v. Ya^oarallij (1). 

In tliat case it was no doubt decided that, since the passing of the 
fltnall Cause Court Act of 1850, a suit for tlie infringement of copyright 
in Calcutta must he brought in the Court of Small Causes, and not on the 
Original Side of tliis Court: and tho grounds of the decision were these: 
the Copyright Act (XX of 1847) had in effect provided in s. 7 tliat “ if any 
person infringed a copyriglit, the offender, if tlie oS'enco w’as committed 
within the local limits of the jurisdiction of any of the chartered High 
Courts, sliould lie liable to an action in such Court ; and that, if ho offended 
in any other jiart of the British territories, ho should be liable to a suit 
in tho highest local Court exercising original civil jurisdiction.” 

That being the law in 1847, the Presidency Small Cause Courts’ Act 
was passed in 18.50, giving the Small Cause Court exclusive jurisdiction in 
all suits for damages uji to a certain amount ; and Sir B. Peacock and the 
other Judges held in that case that, by that Act, the jurisdiction, which 
had been given to the High Court by the Act of 1847, was transferred to 
the Small Cause Court in suits up to the prescribed amount for infringe- 
ment of copyriglit. 


(1) Gasper's Rep. 185. 
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By that decision, which appears to me quite correct, we are of course 
bound ; and by a parity of reasoning, the Mofussil Small Cause Courts, when 
they were established in 1865, obtained exclusive jurisdiction in the mofussil 
to try suits for damages for infringement of copyrightup to a certain amount. 
But since these Small Cause Court Acts were passed, s. 7 of Act XX of 
1847 has been amended by Act XII of 1876 ; and that section now 
[303] in effect runs thus : — If any person shall infringe any copyright, 
the offender shall be liable to a suit in the highest local Court exercising 
original civil jurisdiction:' As, therefore, by the Act of 1865 the Legisla-7 
ture transferred the jurisdiction in cases for infringement of copyright up 
to a certain amount from the District Courts to the Small Cause Courts, 
so the Act of 1876 has re-transferred the jurisdiction in such suits back 
again to the District Courts. 

This appears to me tlie plain meaning of the Legislature, and it is 
certainly founded on much good reason ; for these suits for infringement 
of copyriglit involve questions of great difliculty, and sliould be tried 
by the Court most competent to deal witli them. 

It is hard in this particular case that tlm plaintiff should have had 
to pay the costs of both Courts: and although we must discharge this rule, 
we do so without costs. 

Field, J. — I am of the same opinion. Tlie effect of the decision 
quoted from Gasper’s Reports is tliat the class of cases provided for by 
s. 7 of the Copyriglit Act, XX of 1847, was transferred to the jurisdiction 
of the Calcutta 8mall Cause Court by .-\ct IX of 1850, notwithstanding 
tlie express language used in s. 7 of tlie former Act. By analogy the 
jurisdiction in the same class of cases arising in the mofussil was trans- 
ferred to the jurisdiction of the Mofussil Small Cause Court by Acts XLII 
of 1860 and XI of 1865. Had tlie law remained in the position in wliich 
it then stood, there can be no doubt but that this case would have been 
cogni/.able in the Small Cause f’ourt ; but in 1876 the Legislature stepped 
in and repealed a considerable portion of s. 7 of Act XX of 1847. 

Eliminating the matter tlius repealed, the section now stands as 
follows:— If any person shall print, or cause to be printed, either for 
sale or exportation, any book in which there shall bo subsisting copyright 
without the consent in writing of the proprietor thereof, or shall have in 
his possession for sale or hire any such book so unlawfully printed with- 
out such consent as aforesaid, sucli otlendcr shall he liable to a suit in 
the highest local Court exercising original civil jurisdiction.” 

[804] It appoar.sto me that the section as so altered must bo re- 
garded as a fresh enactment of the Legislature: and this being so. there 
can he no doubt that the intention of the Legislature is that these cases 
arising m the mofussil should now he tried in the Court exercising the 
highest original civil jurisdiction, which in the present instance is the 
Court of the District .Judge. 

linlv discharged. 
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6 C. 504* Ashooxosh Dutt v. Dookga Churn Ohatterjee. 

8 C.L.R. 23. [9ch and 20tih December, 1880.] 


Limitation Act (XV of 1S77). sck. ii, art. IBO— Execution of decree —Revivor —Civil 
Procedure Code (Act X of 1877), ss. 230. 245, •248— Scic® f>ici»s, Writ of. 

The plaintiS oblaiaed a decree ia 1864. The first applicatioo lot execution was 
made in Sepiembec 1869 under a. 216 of the Civil Procedure Code (Act VIII of 
1859j ; and after notice to the defendant as provided thereby, an order was made 
under that section for exe :ulion to i^isue- In Seotember 1880. an application for 
execution w,ismtdc under s. 2:30 of the Civil Procedure Code of 1877. which 
repealed Act VIII of 1859. 

Held, that the order, after notice, had the effect of reviving tho decree within 
the meaning of art 180, scb. ii. Act XV of 1877, and therefore the doctfe was 
not barred by tbe law of limitation. 

An order for execution u odor the Code made after notice to show cau^e has, on 
the Original Side of the Court, the same efioct as an award of execution in pur* 
suance of a writ of scire /acins bad under the procedure of tho Supremo Court, 
i.e , It creates a revivor of tho decree. 

The clause of s. 230 of Act X of 1877, which prohibits a subsequent application 
for execution, only applies where the previous application has been made under 
that section, and not where such previous application has been made under Act 
VIII of 1859. 

[Doubted. 17 C. 4'.)l ; F., 20 C. 551 (558J ; '24 C. 244 (247): R.. 7 M. 510 1512) ; 11 Ind. 
Cas. 210 1217) : I Ind. Css. IG8 (170»= 36 C. 513 1548)= 9 C.L J, 271; Disc.. 30 
C. 979 1981)= 7 C.W.N. 793; D., 22 C. 921 (924).] 

e 

In this caso the plaintitT obtained a mooey-ilecree in the High Court 
agaiost the clefeodant on tho 16th of November. 1864. The brst applica- 
tion for execution of tliis decree was made on tlie 18th September. 1869, 
when the Court ordered a writ of attachment to issue against the person 
of the dofondiint. After several fruitless attomuts to execute this and 
otlier subso-[d05]queut similar writs, the plaintiff ultimately succeeded in 
arresting the defendant on tlie 28th of .January, 1873. and he was com- 
mittod to jail. Tho defendant Uy in jail for two years without satisfying 
the decree ; and at the end of that time was released under the provisions 
of the Code of 18o9, wliich limited imprisonment under a decree to two 
years. 

In the meanwhile, the plaiobiif had tho docroo transmitted for 
execution to tlie District Court at Iloogbly ; and that Court, upon an 
application made on the 20th of .\ugust. 1874, ordered the right, title, and 
interest of tfie defendant in certain property within its jurisdiction and 
in the possession of tho defendant to he attached. 

When this was done, the defendant and his brother preferred a claim, 
on the ground that the property attached was dcfmttcr property. The claim 
was disallowed ; and the defendant and his brotlier. on the 4th December, 
1871, brought a suit to establish that the property was dcbultcr, and there- 
fore not liable for the defendant's debts. This suit was carried through 
the various Courts of th is country to the Privy Council, where it was enally 
decided, on the 6tb of July, 1879, that the defendant had, subject to the 
trusts for the idol, a saleable interest in the property attached. This interest 
was acconlingly sold in .July, 1880, and realized Rs. 273-11. With the 

exception of this sum, no money was realized by the plaintiff under the 
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decree, and there remained a balance due of Bs. 11, 977*7. The plaintiff 
bavin|>, as he alleged, recently ascertained that the defendant possessed 
some immoveable property within the original iurisdiotion of the High Court, 
procured the decree to be brought back to that Court ; and, on the 15bh 
September 1880, obtained the present rule, calling on the defendant to 
show cause why the decree should not be executed. 

Mr. T. A. Apear now showed cause and contended that, if s. 230 of 
the Civil Procedure Code applied to this application for execution, the 
application was barred, inasmuch as more than twelve years had elapsed 
from the date of the decree, and no fraud or force had been shown on 
the part of the judgment-dehtor to prevent the execution of the decree 
within that time; see [506] cl. (a), s. 230. That was the only exception 
in that section which could apply under the circumstances of the present 
case, and that exception did not apply here. Bub if s. 230 does not apply, 
the application is barred by ovt. 180, sched. ii of Act XV of 1877. which 
provides a period of limitation of twelve years from the time when the 
right to enforce the decree accrued. There were several provisions, two of 
which, it would be contended, were applicable here, as giving a fresh period 
from which the twelve years could be calculated, — namely, that the 
decree had been revived, or some part of the money secured by the 
decree had been paid or the debt acknowledged ; but it is submitted there 
has been no revivor of the decree in the sense intended. The order of the 
18th Seoterabor 1HG9 was merely a continuation of the proceedings, and 
did not give a fresh point from which limitation could ho computed, nor 
has tliere been any such payment as to give a fresh prniod of departure. 
It is submitted the payment contemplated by the proviso to art. 180 is a 
voluntary payment by the judgment-debtor or any one representing him, 
and nob a payment enforced hy execution-proceedings ; no acknowledgment 
of the debt has l)een given. The present application for executioo is there- 
fore barred. 


Mr. Kennedy (with him Mr. Bonnerjee), in support of tho rule, 
contended, that there had been both payment and revivor within the 
meaning of art. 180 of .\ct XV of 1877. Any payment would be suflicient, 
and the plaintill has admittedly received a portion of the debt since 
taking out execution. [Whitk, .1. — -Tliat was not a payment, but an 
exaction.] J'lut even if this is not sufTicient, there has been a revivor 
of the (iecroe by the order of the 18th September 1809. That was an 
order made after more than a year from the date of the decree, aud must 
be taken to have been made under the then existing procedure, namely, 
88. 215 and ‘210 of Act VIII of 1859. Now those sections wore merely 
an express enactment continuing the procedure bv scire facias as it 
existed in the Supreme Court as part of the law of England. That law 
IS laid down in Tidd’s Practice, vol. ii. p. 1103, which shows that 

setre facias were issued was where a 
1,307] judgment was more than a year old, in which case tho judgment- 
creditor had to cause the writ to be issued, calling on the debtor to show 
cause why execution should not be allowed. There were two cases in 
which writs of scire facias were in general use ; the other being w’horo the 
judgment-debtor was dead. With respect to a writ issued after the 
death of the judgment-debtor, it was held that it created a new right and 
was not a mere continuation of the suit- v. Gkeson (l) and Farran 
V. Beresford Vl). Those cases wore afterwards cited before the Privy 
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Council in Ireland in In the matter of Blake (l) and Griffin v. Blake (2), 
where the question was whether there was any distinction between the 
effect of a writ of scire facias issued after the death of the debtor, and one 
issued because the judgment was more than a year old; and it was there 
held there was no distinction, and that the latter equally created a new pre- 
sent right to receive the debt. What was meant by a revivor is shown too 
in Fitzherbert’s Natura Brevium, p. 266. Without this procedure the judg- 
ment could not be enforced. This then was the procedure in force in 
the Supreme Court in 1859, when the Civil Procedure Code and the Limi- 
tation Act of that year were passed. It is submitted that the Legislature 
intended to substitute the procedure laid down in ss. 215, 216 of the 
former Code for the proceeding by scire facias, and that the effect of a 
notice under the latter section should have the same effect as the issue of 
the writ. The words used in s. 19 of the Limitation Act of 1859 have been 
continued down to the present time — see art. 180, scbed. ii of Act XV of 
1877 ; and the procedure in ss. 215, 216 of Act VIII of 1859 is continued 
in ss. 245, 248 of Act X of 1877. {WHITE, J. — There is nothing 
about revivor in s. 248 of the Civil Procedure Code. Does the tak- 
ing proceedings under s. 248 have the effect of reviving the decree, 
notwithstanding that omission ?] It is submitted it has ; the notice 
gives a new right, just as the scire facias did. The Civil Procedure 
Code was passed prior to the Limitation Act; so, supnosing there 
is an error, the latter Act should guide the Court. [White, J. — 
Section 230 of the Code seems to prohibit the [5083 Court altogether from 
entertaining the application.] As to s. 230 of the Procedure Code of 
1877, it is submitted it does not apply. Act X of 1877 does not apply to 
*' any proceedings after decree that may have been commenced and were 
still pending ” on the Ist October 1877, when the Act came into force ; see 
s. 3 as amended by Act XII of 1879. This section was altered on account 
of the Full Bench ruling in Riinjil Singh v. Meherban Kocr (3). These 
proceedings were prior and pending at that time. Besides, s. 230 says 
that the prior application must have been made under that section, other- 
wise the section does not apply. [White, .J. — It was made under the 
provisions of the then Code of Civil Procedure, which were to the same 
effect as s. 230.] The words are express “under this section." not 
“ under the Procedure Code.” which would have been probably used if the 
intention of the Legislature had been other than I contend it was. As 
to fraud on the judgment-debtor’s part, it is submitted that his saying his 
property was dehutlcr amounted to fraud ; it was really concealing his 
property. [WHITE, J.— I can’t say he had no ground for saying so. Two 
Courts decided in his favour.] 

Mr. T. A. Apcar was allowed to reply. — The proviso ins. 3 of Act X 
of 1877 does not apply. This proceeding had not commenced, nor was it 
pending, before 1st of October, 1877. What was pending was the pro- 
ceeding in execution against the dcbuttcr property, which has been 
satisfied. Though the Limitation Act received the assent of the Governor- 
General subsequently to the Civil Procedure Code, yet both Acts came 
into force together. The means by which executiou is to be obtained le 
the Civil Procedure Code alone, and the Court U bound by the words of 
that Code. If it was intended to introduce the writ of scire facias into the 
Code of 1859, the intention would have made clear. The introduo- 
tion of the word "revive” in the Limitation Act may well have been to 
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exclude the writ of scire facias, iaasnauch as that writ had been done 
away with by the Common Law Procedure Act of 1852. It is submitted 
that 8. 230 of the Code of Civil Procedure is not [509] limited to oases 
in which a previous application has been made under that section, but is 
applicable to the present case. [Mr. Kennedy TQierxedi to Byraddi Subba- 
re^i V. Dasappa Rau (1), Sohan Lai v. Karim Buksh (2), and Ram 
Ktshen v. Sedhu (3), to show that unless a previous application has been 
made under s. 230, that section does not apply.] 

Cur. adv. vuU. 


JUDGMENT. 


White, J. (after stating the facts as above) continued : — The decree 
is more than tweive years old, and as such execution would be barred 
under art. 180, scbed. ii of the Indian Limitation Act, 1877. But 
Mr. Kennedy, for the plaintiff, has contended with much ability and learn- 
ing, that the order of this Court of the 18th of September 1869 was a 
revivor of the decree within the meaning of the proviso attached to the 
foregoing article, and which is in these words, “provided that when the 

judgment or decree has been revived the twelve years 

shall be computed from the date of such revival, or the latest of such 
revivals. ” 

The petition does not state how the order of the 18th of September 
1869 came to be made. But it was made long after the Code of 
1859 had been applied to this Court on its Original Side. It also 
appears to have been the first order for execution which issued upon the 
decree, and to have been made after the lapse of more than a year from 
the date of the decree ; so 1 must take the order to have been made under 
88. 215 and 216 of the Code of 1859, and, therefore, after notice to the 

defendant, to show cause why the decree should nob be executed against 
him. 

The corresponding sections to those in the Code of 1877 are ss. 245 
and 248, the latter of which enacts that notice to show cau.se must issue, 
if more than a year has elapsed between the date of the decree and the 
application for its execution,” 


In neither of the Codes is an order for execution made after 
notice under these foregoing sections, described as reviving the decree. 
The question is, whether it has that effect, [510] and is what the 

Legislature had in mind svhon it speaks in the present Limitation Act of 
the revival of a decree. 


The proviso in question is a transcript of one in the repealed Limita- 
tion Act of 1871. and in bracing back to its source, the language used in 
the proviso, wo find the words first used in s. 19 of Act XIV of 1859, which 
enacts, that no proceeding shall be brought to enforce a judgment or 
decree of a Court established by Royal Charter but within twelve years 
from the decree, unless in the meantime such decree shall have been duly 
revived . and in such ease no proceeding shall be brought to 

enforce the decree but within twelve years after such revival or the latest of 
oUOD revivals. 

aDDliJd Lafiislature of India which 

C™ ™ Chartered Courts at the three Presidencies. lu 1859, these 
dZ fh ? governed by the, r own prccedure. It was part of that proce- 
■ e xecution could nob issue upon a judgment more than a year old 
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1880 without suing out a writ of scire facias against the defoodaut. ThelQSfcb 
Dec. 20. of the repealed rules of 1851 on the Plea Side of the old Supremo Court of 

Calcutta recognises the procedure to be such. 

Original Xhe writ of scire facias was introduced into the Chartered Courts 

Civil, from the English law, and that law governed its operation and effect. 

By the common law of England, in the case of judgments in personal ac- 

6 C. 504= jf more than a year and a day passed without execution, the plain- 

8 C.L.R, 23. only remedy was an action of debt upon the judgment. The Statute 

of Westminster the 2nrZ, 13 Edward I. c. 45, gave the plaintiff the alter- 
native remedy of suing out a scire facias (4 Comvn's Digest, Title Execu- 
tion, A. 4 and I. 4 ; Tidd’s Practice, p. 1102). The effect of an award of 
execution in pursuance of the scire facias was to revive the judgment. 
It is so stated in Tidd’s Practice, p. 1103 ; and the point is placed beyond 
conttoversy by FuTrcll v. CHccf>OK (1) aod In the nvittCT of BUikc (2)* 
before the Judicial Committee of the Privy Council in Ireland. These 
cases decide that scire facias upon a judgment is not a mere continuation 
of a former suit, hut creates a new right. It would appear from 
Tidd’s Practice, p. 1106, citing a case [511] from 2 Salkeld, 598, that 
although subsequent writs of scire facias may be taken out, and it may 
ba necessary to take them out. it is the lirst sciVc /ocias which revives the 
judgment. It is aunecossary, however, to determine iu this case how 
that may be. as the first order for execution in the present case is less 
than twelve years old. 

There was then, at the date when the Limitation .Act of 1859 came 
into force, a proceeding in the Supreme Court which had unquestiouably 
the effect of reviving a judgment. This proceeding has aiuce been dis- 
placed by a new proceeding, which in substance is the same as the 
old proceeding. It commences with a notice to show cause why the 
decree should nob ba executed, and terminates with an order for 
execution, which is tantamount to the award of execution under the scire 
facia'i. Inasmuch as the Legislature has. notwithstanding the change in 
procedure, retained in tho present Limitation Act the language of the Act 
of 1859. and prescribed a fresh point of departure foe biie twelve years in 
the case of a judgment that has been revived, and inasmuch as I am 
hound to give effect, if possible, to every part of the language of the 
Legislature in the Limitation Act, I must hold that an order for execution 
under tho Code made after notice to show cause has, on the Original Side 
of this Court, the same effect of reviving the judgment as the scitc facias 

It is contended for the defendant that though the order of the l8th 
of September 1869 may have revived the judgment, I am precluded from 
granting tho urosenb auplication by that part offs. 230 of the Code now 
in force which' proliibits this Court from granting, except under certain 
circumstances, a subsequent application where the decree is more than 

twelve vears old. . « , j 

Section 230 of the Code, as it stood when the Code was passed m 

1877 prohibited the granting of a subsequent application for execution 

of a decree more than twelve years old, unless the Court was satisfied 

that due diligence had been used to obtain satisfaction under the Previous 

order for execution. As the section now stands, amended by the 

Act of 1879. it prohibits the grant of a subsequent application. 

what diligence may have been used, unless tne judgm ent-debtor has oy 
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[612] fraud or force, prevdotei the decree from being executed within 
the twelve years. The consequence is that, if from the rnero impecunio- 
sity of the judgment-debtor, a decree remains unsatis6ed for twelve years, 
no further order for execution can be made. No fraud or force has been 
found to exist in the present case, but Mr. Kennedy argues that this part 
of 8. 230 only applies where the previous application for execution was 
actually made under s. 230, and not where, as bore, the previous appli- 
cation was made under the Code of 1859. The language employed in 
s. 230 is this. Where an application to execute a decree has bean made 
under this section and granted, no subsequent apnlication to execute the 
same decree shall be granted after the expiration of twelve years. Ac.” 

The natural meaning of the foregoing language is that the previous 
application must be one made under s. 230. Mr. Kennedy has cited the 

Snbbareddiv. Damippa liau (1) and Ram Kishen v. 
oeahu (2J. m which the Courts considereil that the restriction upon the 
subsequent application only apnlied where the previous aoplication had 
been made under s. 230. The effect of this now provision in s. 230 is to 
cut down the right of a judgment-creditor to procure execution to issue 
upon an unsatisfied judgment. 

I am of opinion that the restriction does not affect the present ap- 
plication, and that, consoqueutly. I am not prevented from making this 
rule absolute. 

When the case occurs of a subsequent application for execution after 
the grant of a previous application under s. 230. a somewhat diHicult 
question mly arise how to reconcile the language of that section with the 
proviso in art. 180 of schod. ii of the Limitation Act of 1877 ; but it is un- 
noce^ary now to pronounce any opinion upon the point 

fnr made absolute with costs, and executiou will issue 

tor the balance remaining due under the decree. 

Attorney for the plaintiff: Mr. Heckle. Ride absolute. 

Attorneys for the defendant ; Messrs. Ghose and Dose. 


6C. 513 = 7 C.L.R. 521=5 lad. Jur. 414 
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Court, although it has ceased to have jurisdiction to execute the decree, or to the 
Court which (if the suit wherein the decree was passed were instituted at the 
time of making application to execute it) would have juriediction to try the suit. 

Per Field, J.— A Court does not cease to be “the Court which passed the 
decree” merely by reason that the head^quarters of such Court are removed to 
another place, or merely because the local limits of the Jurisdiction of such 
Court are altered. 

An application for the transfer of a decree under the provisions of s. 223 and 
the following section of Act X of 1877 is a step in aid of the execution of the 
decree within the meaning of cl. 4, art. 179, sched. ii of Act XV of 1877< 

15 C. 667 1669): 29 C. 298 (241); 22 C. 375 (376); R., 5C.*W. N. 150 (152); 
20 C. 29 (32) ; 16 C. W. N- 402 (404) ; 39 0- 104 (109i = 16 C. W. N. 402 ; 11 
Ind. Cas. 417 (418) = U C. L. J. 228 (231) ; 35 C. 974 (978) = 12 0. W. N. 859 
(861).) 

The facts of this case are sufficieotly stated in the judgments. 

Baboo Trailakanauth Mitra for the appellant. 

Baboo Rash Behary Ghose for the respondents. 

JUDGMENTS. 

Garth, C. J. — A suit was brought in the Court of the Munsif of 
Manbazaar to recover the sum due upon a mortgage-bond, and to realize 
that sum by sale of the mortgaged [514] property ; and a decree was made 
accordingly. That decree was dated the otb of December 1876, and on 
the 5th of December 1879 an application was made to the same Munsif, 
who had then removed his Court to Barabazaar. for execution of the 
decree. 

In the meantime the particular area in which the mortgage-property 
was situated bad been removed from the Munsif of Manbazaar to the 
Munsif of Katra. 

The Munsif of Manbazaar entertained the application for execution, 
and considering that he had Jurisdiction to deal with it, he sent it with 
the usual certificate to the Court of the District Judge of Bancoora to be 
executed, and tliat Judge sent it on to the Munsif of Katra for execu- 
tion. 

It was then objected that the application for exscubion had nob been 
made to the proper Court, aud that the execution-creditor was bound to 
apply, under s. 230 of the Code of Civil Procedure, bo the Munsif of Katra, 
witl)iD whose jurisdiction the mortgaged property then was, he being the 
proper ofticer, as it was contended, to whom the application should have 
l) 06 n made ; and that, as the application had been made to the Munsif of 
Manbazaar, the decree could not bo executed: and, moreover, the Munsif of 
Katra appears also to have held that, as three years had gone by from the 
time when tho decree was obtained, no fresh application could be made 
to him as tho Munsif of Katra. He accordingly refused to execute the 
decree on those erouuds. 

That decision was then appealed bo the District Judge of Bancoora, 
and ho held that the Munsif was right, and that the plaiotiEf was under 
a mistake in making his application originally to the Munsif of Bara- 
bazaar. 

The consequence is that the application for execution has been 
* refused by both the Courts. 

Tho case now comes before us on appeal ; and it seems to depend 
upon the proner construction of the execution sections of the Code ot 
Civil Procedure, the real point being whether the Court of the Munsit 

334 


1880 
Dec. 10. 

Appel- 

late 

Civil. 

6 C. 513 = 

7 C.L.R. 521 
sS Ind. Jur. 
414. 



111 .] 


LATOHMAN PUNDEH V. M. MOHUN SHYE 


6 Cal. 516 


of Barabazaar was the Court to which, under the oiroumstanoes, the 
plaintiff bad a right to apply. 

Now 8. 223 of the Code of Civil Procedure provides that [615] a decree 
may be executed either by the Court which passed it, or by the Court to 
which it is sent for execution, and by the amending Act XII of 1879, an 
addition has been made to s. 649 of the Code to the effect that the words 
the Court which passed the decree,” as used in Chap. XIX of the Coda, 
is to be deemed to include, where the Court which passed the decree to 
be executed has ceased to have jurisdiction to execute it, the Court which, 
if the suit wherein the decree was passed were instituted at the time 
of making the application for execution of the decree, would have 
jurisdiction to try the suit. 

^ Now it is to be observed that this clause, which explains the meao- 
ing of the expression “the Court which passed the decree." does not 
exclude the Court which originally passed the decree as being a Court 
to which the application should be made, but only includes another 
Court; and I take the meaning of the clause to be this, that where the 
Court which passed the decree has ceased to have jurisdiction to exe- 
cute it, the application for execution may be made either to that Court, 
although It has ceased to have jurisdiction to execute the decree, or 
to the Court which, if the suit wherein the decree was passed were 

iDStituted at the time of making application to execute it, would have 
jurisdiction to try the suit. 

Now there is no doubt that if this suit had been instituted at the time 
of making the ^plication for executing the decree, it must have been 
brought in the Court of theMunsif of Katra. But then the applicant as I 
take It. has a right to apply either to that Court or to the Court which passed 
the decree which is the Court of the Munsif of Barabazaar. The Court of 
the Munsif of Barabazaar is not less the Court which passed the decree 
merely because that Court has changed its name from the Court of Man-’ 
bazaar to the Court of Barabazaar. Ibis the self-same Munsif and the 
s^elf-sam© Court, and it is not less the Court of the Munsif of Manbazaar 
because its position or its name has been changed 

Munsi'f that the plaintiff had a right to apply to the 

tainedlhl ^0 execute the decree, and that Court having enter- 

anH fl, "'I'' having sent it to the District Court of Bancoora 

and the District Court having [5!6] sent it in due course to the Munsif 

of Katra for execution, the Munsif of Katra was bound to execute it. 

the MuTif^ofTT^ 'f ‘'f n he®" necessary to make a fresh application to 
the Munsif of Katra, I stilt consider that the plaintiff would be in time 

witWn^th^ ^'"Phcation which he made was made to the proper Court 
within three years from the date of the decree, and thus he would have 
three years more from the date of that application But it reallv U nl? 
necessary to decide this, because I consider that tho r,i • f ^ 

P.ocae^i„«s 

Subseaueot to the pasaiofi of that daereo, tha baad'-Zl °s of theTan: 
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bazaar Mansif were transferred from Manbazaar to Barabazaar, and the 
local limits of the jurisdiction of the same Munsif were altered by trans- 
ferring certain thanas to the district of West Burdwan and forming them 
into, or uniting them within, another Munsif, termed the Katra Munsif. 

On the 5th of December 1879. the decree-holder applied to the Munsif 
of Manbazaar. then stationed at Barabazaar, to have his decree executed. 
The decree was a money-decree, which also declared a lien on certain 
immoveable property. This immoveable property was. at the time of 
making the decree, within the jurisdiction of the Manbazaar Munsif ; and 
by reason of the transfer to which I have adverted, became subsequently, 
and was on the 5th of December 1879. a portion of the local jurisdiction of 
the Katra Munsif. 


The lower Courts appear to bo of opinion that because this immove- 
able property was no longer within the jurisdiction of tlie Manbazaar 
Munsif, this Munsif had no jurisdiction to execute or to entertain an 
application for the execution of the decree. 

[5173 It appears to roe that this view is an erroneous one. The 
jurisdiction to execute a decree is given by s. 223 of the Code of Civil 
Procedure ; and according to that section a decree may be executed either 
by the Court which passed if-, or by the Court to which it is sent for 
execution under the provisions of the Act thereinafter contained. 

it appears to me that the Munsif’s Court at Manbazaar did not 
cease to be the Court which passed the decree ” merely by reason that 
the head-(]uarloi'S of the Munsif had been moved to another placte, or 
merely by reason that the local limits of the jurisdiction of the Munsif 
wore altered. This being so, it is clear that the execution of the decree 
might have boon had in the Court of the Munsif of Barabazaar. 

A good deal of discussion has taken place during the argnment in 
tliis Case about t)ie meaning of s. 049 of the Amended Code of Civil 
Procedure.^ Tliat section provides that the expression in Chan. XIX of 
the Code. Court which passed the decree,” or words to that effect, shall, 
unless there be anything repugnant in tlie context, bo deemed to include, 
where the decree to be executed is passed in appeal, the Court which 
))asseu tfie doeroo against which tlie appeal was preferred : and whore the 
Court winch passed the decree to he executed has ceased to exist or to 
have jurisdiction to execute it, the Court which, if the suit wliereiii the 
decree} was passed woie instituted at the time of making aoplication for 
execution of the decree would liavo jurisdiction to try such suit.” 

It has been contended, that because the immoveable property included 
in the decree is now situated within the jurisdiction of the Katra Munsif, 
tlioreforo tl>o application for the execution of the decree must be made to 
tho Katra Munsifs Court, because if a suit were not to he brought in 
respect of sucli itiimoveahle property, sucli suit must be instituted in the 
Katra Munsifs Court. It appears to mo that tliis contention is untenable, 
for tl?o Court whicli passed tho doeroo has not ceased to exist or ceased to 
have jurisilictioii to execute it. 

Tlio words of tho section 1G49) are, it may be obsorvod, in extension 
of the original and litoral meaning of the expression “Court which 
passed the dt?crco.” The definition contained CSlSj in s. 049 was 
not intended hy tlm fjegislature to limit or coniine tlie natural mean- 
ing of tlie expression ” Court which passed the decree” bo the exact inst- 
ances stated in the new section. This i.s tho usual interpretation put upon 
tho words ” includo ” when employed in tho definition portion of a Statute. 
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Sea Reg. v. Kershaw (l) ; Ex parte Ferguson {2) \ Pound v. Plumstcad 1880 
Board of Wards (3) ; Doed Edru^xj v, Benham (4). It follows, therefore, Pec. 10. 

that the expression Court which passed the decree must in this case 

still ioelude the Court of the Munsif of Barabaxaar. AppeL- 

The words in s. 649, which have reference to the Court which LATE 
passed the decree ceasing to exist, refer to a class of cases not uncommon GiVlw 

in these provinces, in which a Small Cause Court having been in existence' 

tor a certain number of years has afterwards been abolished by an order 6C. 513 = 

of the Local Governtnent (see s. 3 of Act XI of 1865). The application 7 O.L.R. 521 

for execution of a decree passed by such an abolished Court must now be 

made to the Munsif who would have jurisdiction to entertain the suit in **4. 

which such decree was made, if such suit were instituted at the time when 

application for such execution is made. Another example is, where the 

Sudder Ameen who had jurisdiction throughout the whole of the district 

with a pecuniary limit exceeding that of a Munsif was abolished as such 

the ofhcer who was Sudder Ameen becoming the Munsif at head-quarters 

with a local jurisdiction limited to a single Munsif usually that at 

head-quarters. See cl. 2, s. 4, read with s. 8 of the repealed Act XVI 

of 1868. A decree passed bv such a Sudder .\meen who had a 

local junsdiction over the whole district could, therefore, be executed 

in the Court of the Munsif before whom a suit would now be 

mstibuted in respect of the claim for which the decree was passed by the 

oudder Ameen. In the absence of these provisions, and after the repeal 

ot Act XVI of 1868. there was doubt as to the Court which had jurisdio- 

vvr ^ decree. While cl. 2 of s. 4 and s. 8 of Act 

XVI of 1868 remained in force, apiilication for execution must have been 
made to the Court of the [519] Su'Ider Munsif; but in this case, if the 
decree-holder sought to attach and sell property situate within tho existing 
local limits of jurisdiction of another Munsif. it would have been necessary 
to transfer the decree to such Munsif foi execution under the provisions on 
fcnis behau contained in the Code. 


The words " cease to have jurisdiction to execute it ” in s 649 were 
intended to meet such a case as the following :_for example, where an 
Additional or Subordinate Judge, attached to more than one district 

'"“®.‘Ji3tricb. loaves this district and sits in 

A n r T of 8. 15 of the Bengal Civil Courts 

rlnJ ^ .^ddibional or Subordinate Judge is a Court. When such a 
Court IS sitting in a district other than that in whioh the decree was 

eS' ; f) T to have jurisdiction to 

oxocute that particular <lecree. Coder tho provisions of s. 649 appli- 

have jurisdiction to entertain the suit in 

Which the decree was pissed. 

in fhi« thus clear that an application for the execution of the decree 

whose rT i to the Munsif of Manbaxaar or Barabaxaar 

whose Court was. in tho literal sense of the term, tho Court which passed 

decree 7^*"’ ‘competent to the Manbazaar Munsif to transfer this 

MunaW^ provisions contained in s. 223 to fhe Katra 

Mens f f 1 transferred, it was the duty of the Katra 

J^ereof Provisions of the Code to effect ’ the execution 


(1) 6 E. and B. ‘J!)9 (1007). 
(3) L. R. 7 Q. B. 183. 


(2) L. R. 6 g. B. 280 (291). 
(4) 7 g. B. 97G (979). 
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I may here observe that there is a distinction between the jurisdiction 
of the Court to execute the decree and the circumstances under which 
effective execution can be had. Clause (c) of s. 223 appears to me to have 
direct reference to a case like the present. The T^unsif of Manbazaar 
could not make a decree directing the sale of the immoveable property 
included in the present decree, unless at the time when the plaint was 

filed in the case in which such decree was made that property was 

6G. 513= situate within the local limits of the jurisdiction of his Court. The fact 
7 C.L.R. 521 gjjjQ jjijjg property having been, subsequent to [320] the making 

= 5 Ind. Jar. Qf decree, placed outside the local limits of bis jurisdiction, brings the 
case within cl. (c). 

There is one more point in the case which it is necessary to notice, 
and that has reference to the Limitation Act. I have pointed out that, 
in my opinion, the Munsif of Barabazaar, as being the Court which 
passed the decree, was competent to execute it. Execution might have 
been had against the person or moveable property of the judgment-debtor, 
if at any time found within the jurisdiction of the Barabazaar Munsif. But 
if DO such execution could be bad, because the judgment-debtor did not 
reside or come within, and had no moveable property within such Munsif’s 
jurisdiction, it is clear that the only course open to the decree-holder to 
obtain effective execution would be to apply to the Court of the Barabazaar 
Munsif under s. 230 to have the decree sent for execution to tho Katra 
Munsif. Now if tho application to the Barabazaar Munsif be taken to be 
not an application for the execution of the decree, but merely an application 
for the transfer of tho decree under the provisions contained in s. 223 and 
following sections, it appears to me that such an application for transfer 
is a step in aid of the execution of the decree within the meaning of cl. 4, 
art. 179 of the second schedule of the present Limitation Act, and that, 
therefore, the decree- bolder would have a fresh period of three years from 
the date of such application for transfer. Were it otherwise — were the 
date of the application made under s. 230 to enforce a decree sent to ano- 
ther Court to bo taken as to the date up to which the period of limitation 
may extend, inasmuch as no such application can be made until the 
decree has boon sent, a decree-holder would often bo barred through no 
laches of his owu, but merely because, although he had applied in ticne 
under s. 223 to have the decree sent to the other Court, delay in transinit- 
ting it bad occurred in consecjuence of someone of the many causes which 
retard the completion of ofiice work. 

For these reasons, I concur in thinking that the order of the lower 

Court must be reversed. 

Ai)pent aUoxvcu. 
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[521] APPELLATE CIVIL. 

Before Mr. Justice Mitter and Mr. Justice Maclean. 


Luchman Lall [Plaintiff) v. Ram Lall [Defendant)* 

[I4th December, 1880.] 

Suitfor Adjustment of Accounts of a Partnership~Jurisdiction~Contract~Acl {IX of r. 

XST2), 3* ^ 

SectloQ 265 of the Contract Act, while it enables a partner, after the termina- 
tion of a partnership, to apply to the District Court to wind up the business 
does not take away the ordinary right of suit in any Civil Court havine 
jurisdiction to have the accounts of the partnership taken. 

[R., 6 B. 143 (145) : 5 A. 500 = 3 A.W.N. 100.] 


This was a suit for the adjustment of account of a partnership, and 
to recover a sum of money alleged to be due. 

The plaint, inter alia, stated, that the plaintiff and defendant entered 
into partnership for the purpose of carrying on a trade in grain, upon the 
agreement that each partner should supply a moiety of the capital, and 
that the profits should be divided equally between them ; that the said 
partnership continued from the 15th May. 1877. to the 3rd October of 
the same year; that during the continuance of the said partnership the 
plaintiff purchased grain at Roypura, and despatched it for sale to a 
Calcutta firm, and that part of the grain so purchased was sold at Roypura • 
that the gram sent to Calcutta was sold under the management of the 
defenaant ; that the value of the grain purchased by the plaintiff together 
with the price of the hags, amounted to Rs. 3.230-8-3 ; that the defendant 
being l;able or a moiety of this sum. paid Us. 1.542.4-U. leaving a balance 
of Rs 73 still due, which sum was paid by the plaintiff in excess of the 
sum duo and paia by him as his moiety of the capital exuended ; that the 
plaintiff incurred a further expense of Rs. 193-15-3 for certain additional 
hags despatched by him to Calcutta; and that the two last mentioned 
sums, together with the share of the profit due to him on the sale of the 

A a49-5-44. the subject of the present suit, 

in M : r-* f • bis written statement, denied the allegation 

Q the plaint m all material particulars, and set out his own version of 

show that the plaintiff was 
the pl^ntm hy the defendant against 

The Court of first instance on the facts dismissed the plaintiff's suit 
The lovvei Appellate Court was of opinion that the present suit was not 

havin J h due on a mutually adjusted account, but (the partnership 

Scourt'^^f entertained by a Court not inferior °o 

CouSof Jh having been instituted in the 

Court of the Munsif. therefore failed on the plea of jurisdiction Unr fh: 

reason the lower Appellate Court dismissed the appeal. ^ ^ 

ihe plaintiff thereupon appealed to the High Court. 

* 1^0“ Appollato Decrees. Nos. 1726 anS ifinn ...f io«jo • .T” ' 

J- b . Stevens, Estj.. Officiating Judge of Patna decree of 

the decree of Babu ChuckerdhSrProehad Second affirming 

the 30tb December. 1878. Second Sudder Muna.f of that district, dated 
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^3abu Hem Chunder Banerjee and Babu UmnkaJi Mookerjee, for the 
appellant. 

Babu Umbika Churn Ghose and Babu Parn Hath Pandit, for the 
respondent. 

JUDGMENT. 


6 C 521 = 

8 C.L.R. 115 
— 3 Shonic 
L.R. 210. 


The judgtnent of the Court (MiTTER and Maclean. JJ.) was 
delivered by 

RIitter, J. — Tho.se are two cross-suits between persons who at one 
l ime were carrying on a partnership business in grain. The object of 
the suits was for adjustment of account, and tor recovery of the money 
due to each ocher. The suits were instituted in the Court of the Munsif 
of Patna. The Munsif dismissed both these suits. There were two 
appeals: and the District Judge on appeal held, that the Munsif had 
no jurisdiction to entertain the suit, because, under s. 265 of the Contract 
Act, it was the District Judge’s Court which had sole jurisdiction to 
grant relief in a case like this. We think that the District Judge is 
wrong in this view. It has been decided by [523] tlie Madras High Court 
in the case of Javali Ramaaonii v. Sathambakam Theruvengadasami (1), 
that s. 265 is only an enabling section, — that is to say, it leaves to the 
option of the plaintiil eitiior to institute proceedings under that section in 
the District Judge’s Court, or to pursue bis ordinary civil remedy by 
instituting a regular suit in the Court which has jurisdiction having regard 
to the pecuniary value of the suit. We entirely concur in this view of the 
section, and think that it does not oust the Civil Court from its jurisdiction. 

We, therefore, set aside the decisions of the lower Appellate Court, 
and remand the two cases to the Court for re-trial. Costs to abide the 
result. 


Appeal allowed — Case remanded. 


6 C. 523 = 8 C.L.R. 106=4 Shome L.R. 85. 

APPELLATE CRIMINAL. 

BHorc Mr. Justice .1/orW.? and Mr. Justice Prinsep. 


The Empress on the prosecution op Jooendronath Bose 

c. Thompson. ' [5th January, 1B8L] 

Presidency Magistrates Act ITV of 1S77), s. 1*24 — High Courts' Criminal Procedure Act 
\X of ItilM. s. 147 — Dismissal of Complaint after Partial Hearing for want of Atten- 
dance of Complainant— Institution of Fresh Proc.eed\ngs. 

An order of dibini'^^al under section 134 of Act IV of 1877 does not operate as 
an acquittal. 

[R., 9C. 397 (403): Rat. Un. Grim. Rub 122=13 B. 384.] 

This case came before the High Court under s. 147 of .Act X of 1875, 
on the application of ono James Augustus Thompson (who carried on 
business as Tliompsoo and Coondoo), who bad been charged on the 5th 
August 1880, before the Presidency Magistrate of Calcutta, with having 
fraudulently retained and kept a telegraphic message sent by the Executive 
Engineer of Dobrooghur, which message ought to have been delivere d to 

• Criminal Rule, No. 301 of 1880, from a decision of Mr. B. L. Gupta. Presidency 
Magistrate of Calcutta, dated the iSth October 1880. 

(1) 1 M. 450. 
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one Jogendronath Bose (who carried on business under the name of 1881 
Thompson, Ooondoo, & Co.), and with bav*[524jing dishonestly misappro- Jan. 6. 
priated such message to the use of his firm, thereby committing offences — 
under 8 . 22 of the Indian Telegraph Act (I of 1876), and s. 403 of the AppeL- 
Penal Code. LATE 

It appeared that James Augustus Thompson was formerly a partner CRIMINAL 
in the firm of Thompson, Coondoo, & Co., and that, during the year — 
1879, he broke off connection with that firm, and sold his share in the 6C. 523 = 
good will and stock-in-trade to Jogemlronath Bose, his partnerin the firm.® C.L.R- 106 
and he himself set up business under the name and style of ‘‘Tnompson =4 8hoiue 
and Coondoo. The places of business of the two firms were in the same h 
street. It was admitted that James Augustus Thompson bad received 
and opened, some time in August, 1880, a telegram addressed to Thompson. 

Coondoo. & Co., and the defence put in was, that the telegram was 
received and retained hy a mistake and in good faith. 

The case came on before the Presidency Magistrate on the 15th 
September, 1880, and part of the evidence was taken: but the hearing was 
adjourned until the 22od September, to enable certain witnesses to appear, 
who were unable to do so on tho 15tb. On tlie 22nd the case was called 
on, ami the complainant being abseot, the case was dismissed. Shortly 
after such dismissal, the complainant and his witnesses aopeared ; and the 
Magistrate being of opinion that he could not revive the trial, directed 
the complainant to bring a fresh complaint. This was done on the 
following day ; the accused was again sumnioned and the trial hold on the 
20Lh Octohor. and ou the 25th October the Magistrate convicted the 
accused ami sentenced him to pay a fine of Rs. 200. 

On tho29th November, a ruio under s. 147 of Act X of 1875 was 
obtained by the accused, calling upon the complainaut to show cause why 
the order of the Presidency Magistrate should not be set aside. 

.Mr. liranson for the accused. 

Babu Guriohis Banerjee for the complainant. 

The arguments sulliciontly apnear from the judgment of Pkinsep. J. 

1.525] Tile following judgments were delivered : 


JUDOMENTS. 

PliiNSEP J.-On a complaint made before the Presidency Magistrate 
under s. 2- of the PelograDh Act, a summons was issued on the 4 th Seo- 
tember last hxmg the 15th for the trial. The complainant and two wit- 
nesses (the Telegraph clerk and peon) were then examined : and, apparently 
o enable the complainant to prove that he had purchased the goodwill of 
the farm who vvere the addressees of the undelivered telegram, the trial 

TttPnT being granted to procure the 

that da^^ ^ 

called on towards the commencement of the Presidency 
lagistrate 8 sitting and the complainant being absent “when his name was 

comnla^n 7°^' dismissed. Within a very short time the 

complamant appeared, accompamod by Mr. Davis. The Magistrate at once 

of his precipitate action, and thinking that ha 

comLinar;?h . V- r alternative course, and dirLted the 

dav Z ? " oomplamt. This was done on the following 

h T "T ^^““loned. the trial was hold on tho 

fil o?Rs convicted and sentenced to pay a 
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The matter has dow come before us under s. 147 of the High Courts’ 
Criminal Procedure Act (X of 1875), it being contended that the order of 
the 22nd September last, dismissing the case, amounted to an acquittal, 
and that, on the facts found by the Presidency Magistrate, the accused has 
been wrongly convicted under s. 22 of the Telegraph Act. 

I observe that the Presidency Magistrates’ Act (IV of 1877) practi- 
cally provides for only one mode of procedure in the trial of offences before 
a Presidency Magistrate, no distinction being drawn between cases which 
are appealable to the High Court and those in which the Magistrate’s 
orders are final, except iu the manner of recording evidence (s. 115), the 
preparation of a charge (s. 116), and in the addition to an order 
of conviction and sentence which is appealable of a brief statement 
of the reasons for the conviction ” (s. 126). It seems, therefore, 
that the sections of the Act which provide [526] for an order dis- 
missing a complaint apply equally to all trials held by a Presidency 
Magistrate. The exact effect of an order of dismissal is not declared, except 
in a case dealt with under s. 32, — i.e., when, after examining a complai- 
nant, the Magistrate considers that there are “ no sufficient grounds for 
proceedings.” In such cases it is expressly provided that the “ dismissal 
of a complaint shall not prevent subsequent proceedings against the person 
complained against.” 

The Act. Iiowever, permits a Magistrate to dismiss a complaint in 
consequence of the absence of the complainant at the commencement of 
the proceedings and upon the day appointed “ for the appearance of the 
accused person, or on any day subsequent thereto on which the case may 
be called on ” (s. 188), or on the day to which the bearing may have been 
adjourned ” in order to secure the attendance of witnesses or for any other 
reason” (s. 124). In both instances it is left to the discretion of the 
Magistrate either to dismiss the complaint or again to adjourn the hear- 
ing. He is to determine whether he should impose upon the complainant 
the extreme consequences of his neglect to attend, or whether a further 
adjournment should be granted. 

Mr. Branson, who supports, the rule granted in this case, argues that, 
as 9. .32 provides that an order of dismissal passed under certain circum- 
stances shall bo no bar to further proceedings, it must be presumed that it 
was intended by the Legislature that in all other cases such an order shall 
have the same effects as an acquittal. 

On the other hand, Babu Gurudas Banerjee contends with consider- 
able force that an order of ac<^uittal can be passed only under s. 126, 
when in a trial the Magistrate 'finds the accused person not guilty that 
the law declares that it is only when a complaint is withdrawn with the 
permission of the Magistrate (s. 125) that any other order operates as an 
acquittal of the accused person, and that this is borne out by the terms of 
8. 113. 

It is to be regretted that the Legislature, having prominently beiore 
it the precise terms of s. 221 of the Code of Criminal Procedure, left 
any doubt regarding blie exact effect of an order of dismissal passed by 
a Presidency Magistrate. However. [527] having carefully considered 
all that has been said on both sides, the terms of the law, and the 
once lliat may legitimately be drawn from any omissions as already noticed 
I am of opinion, that an order of dismissal under s. 124 does not operate 
as an acquittal of the accused. No inference can in my opinion be pro- 
perly drawn from the express terms of s. 32 that in all other cases an order 
of dismissal ” shall prevent subsequent proceedings against the persons 
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complained against.” The rale that cxpressio unius est exclusio alterius 
cannot be applied when in subsequent sections the law (s. 126) has pro- 
vided that an order of acquittal shall be passed “ if, in any case tried ” 
by a Magistrate, he finds “ the accused person not guilty,” with only one 
exception, i.v., where the case has been withdrawn with the Magistrate’s 
permission (s. 125), and when s. 113, in providing for the plea autrefois 
acquit, declares that it should only be raised when a person has “ once 
been tried for an offence, ttc., &c.’' We have, I observe, no definition of 
what constitutes a trial such as is conveniently given in the Code of Crimi- 
nal Procedure, but it seems clear to me that when all the evidence which 
is required by a Magistrate is, as we have in the case before us, not given, 
and when the Magistrate dismisses the complaint on account of the absence 
of the complainant before the time fixed for the recommencement of the 
hearing and the production of that evidence, it cannot be said that the 
trial has been completed. 

Some remarks have been made regarding the inconvenience which 
would arise if an accused person, after the dismissal of the complaint, 
was again required to attend to answer it ; but it appears to me that, on 
the renewal of the complaint, the Magistrate can, before he grants a 
process, consider under s. 32 whether there is any sufficient ground for 
proceeding, and unless the complainant can satisfy the Magistrate that 
by reason of the offence complained of being of a serious character, and 
that the original complaint should not have been dismissed, the Magistrate 
would be fully justified in declaring that there was ” no sufficient ground 
for proceeding ” and in summarily dismissing the complaint. 

Under these circumstances I am of opinion that there was [528] no 
legal impediment to the institution of fresh proceedings by the presentation 
of a fresh complaint, and that, therefore, the objection taken before us 
should be disallowed. I trust, however, that the injustice which has 
resulted from the precipitate order of the Magistrate dismissing the com- 
plaint will he a sullicient warning to him to exorcise the discretion given to 
him by the law sparingly. In the present instance it was an unjust order, 
not only because the case had been fixed for trial at a later hour, but 

because the attendance of the complainant does not appear to have been 

necessary in order to proceed with the bearing. The serious nature of the 
offence, it being punishiblo with imprisonment for two years as well as 
fine, should also have made the Magistrate hesitate before ho terminated 
t^ho proceedings in so summary a manner, instead of at least allowing it to 
be called on at a later hour. 


As regards the legality of the conviction of the accused person on the 
facts found by the Magistrate. I see no valid ground of objection. lam 
therefore, of opinion that the rule should he discharged. 


Morres, .T. Tt is inueli to be regretted that the Legislature have not 
declared what is the effect of an order of dismissal under s. 124 of .\ct IV 
of 1877. As has boon pointed out. tho case under consideration before 
^6 Presidency Magistrate was one which, under tho Code of Criminal 
Irocedure. would ho called a warrant case. There had been already one 
hearing m the presence of the accused, and evidence had been taken ^ 
second hearing was fixed for the 22od September, but though the accused 
appeared on that date, the complainant did not appear, and so, under 
the discretion allowed him by the section, the Magistrate dismissed the 

fpoTlv 1 ■ .u satisfactory had the law made it per- 

feebly clear that m such a case, in spite of the accused appearing twice 
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to hear, and if necessary to answer to, the comnlaint made against him, 
and in spite of that complaint being dismissed,, he is liable at any 
future time to fresh proceedings being taken against him on the 
1,1 nn same subject of complaint. In s. 32, which deals with a complaint 

LATE being dismissed upon its presentation after the examination of the 

CuiMINAI^ oo“P*a-inaot, a special provision is inserted that [529] such" dis- 
missal shall not prevent subsequent proceedings against the person 
a rr R “ Complained against." And in cases under chap, viii, that is of in- 

■ quiry by the Magistrate into cases triable by the High Court, express 

I R provision is made in the event of the absence of the complainant after 

L.R. BS. examination of witnesses in the presence of the accused. The Act declares 

(s. 87) that the absence of the complainant, except when the offence may 
be lawfully compounded, shall not be deemed sufficient for a discharge, 
and a discharge is described as "not equivalent to an acquittal, and no 
bar to the revival of a prosecution for the same offonce.” 

In a case of lesser gravity under chap, x, triable by the Magistrate 
himself, when the circumstances are precisely similar, — that is when the 
accused has appeared and witnesses have been examined, but the com- 
plainant has absented himself, — the words of the section (124) are, the 
" Magistrate may dismiss the complaint." It might reasonably, therefore, 
be thought that a distinction is purposely drawn by the Legislative be- 
tween the order to dismiss and the order to discharge, and that the former 
carries finality with it, whereas the latter does not, At the same time, 
whatever may have been the real intention of the Legislature in making 
this distinction of terms, and in the absence of anv qualifying provision 
to the term ‘‘dismiss " in s. 124. I am unable to disregard the other con- 
siderations which have been pointed out by my learned colleague. The 
succeeding section (125) deals with the case of a withdrawal of a com- 
plaint of a certain description, and contains an express provision that the 
withdrawal under this section of a complaint shall operate as an acquittal 
of the accused person. This question naturally suggests itself why, if the 
Legislature intended a dismissal under s. 124 to operate as an acquittal, it 
did not make an express provision to that etfect, as in the case of a with- 
drawal under the subsequent section, .\gaio, s. 126 prescribes, — " If the 
Magistrate in any case tried under this chapter hods tiie accused person 
nob guilty, ho shall record an order of acquittal. If the accused person is 
convicted, the Magistrate shall pass sentence upon him." 

In the particular case i> 0 fore us. tlie Magistrate, on the 22od [530] 
September, came to no finding at all. and recorded an order of acquittal 
or conviction. Having regard to the language of s. 119, I understand the 
trial of the case to have commenced on the occasion of the first appear- 
ance of the accused, — that is, the date fixed for the hearing, and it was 
nob brought to its iogibiinate conclusion because of the absence of the 
complainant — a circumstance which is specially contemplated and provi- 
ded for in s. 124. When, therefore, these sections (124 and 126) are looked 
at in conjunction with 8. 113, which prescribes that a person who has 
once been tried for an offence and convicted or acquitted of such offence, 
shall, while such conviction or acquittal remains in force, not be liable 
to be tried again for the same offence, the conclusion seems to be, that 
unless the antecedent trial lias resulted in a conviction oi acquittal, there 
is nothing in the law which prevents a person being tried again for the 
same offence. Consequently, an order of dismissal is nob a bar to the 
revival of fresh proceedings. 


1831 
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Oq the merits I agree Id tbinkiDg that there is no ground in law fox' 
disturbing the deoision of the Magistrate. There is evidence which goes 
to show that the accused Thomson did not act "in good faith,” — that is. 
with due care and attention, — in retaining and keeping the telegraph 
message, which on the face of it was addressed to a rival firm. 

Buie discharged. 
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The Empress v. Dabee Pershad. t29th January. 1881.] 

A<fn(issu»( made to Police officer before Arrest — Evidence Act (I of 1872), ss. 25, 26. 

An admission made by an accused person to a Police ofiBcer before &rrc'=t is 
admissible tn evidence. 

[R.. L.B.R. (1893-1900). 4-2 (45); 3 N.L.R. 61 (5.3) ; 11 Cr.L.J. 463 1474) = 7 Ind Cas 
nsr^lShR 180 ]"*^ C.W.N. 1U4 (U9G):12 Cr.L.J. 60 I61) = 8 Ind* Cas! 

fXT t'l's case, the Standing Counsel 

{Uv. Phillips) asked a witness on behalf of the Crown. Police Inspector 
Knsto Chunder Banerji, to state what the accused [631] had stated to 

him on an occasion when the witness had already said that the accused 
was nob under arrest. 

Mr. Sale, for the accused, objected, on the ground that the accused 
at the time was under arrest. Ultimately. Mr. Sale being permitted to 
cross-examine the witness on this point, the Court decided that the 
accused was not at the time under arrest. 

The Slandiufj Counsel then repeated his previous question to the 
Witness* 

Mr. Sale again objected. It is immaterial whether the accused was 
under arrest or not-/n the natter of Hiran Miya (1). No statement or 
admission of any kind made by an accused to a Police olficer can he given 

o';'!* “""k k prohibition contained in s. 25 of the Evidence Act apnlies 
to cases where the accused is under arrest or not. while s. 2G deals with 
cases where the accused is in custody. Section 2-0 says-" No confession 

ted accused person) “ to a Police officer shall be pro- 

ved against an accused person.” The section is wide in its terms and 
draws no distinction between admissions and confessions - see hi fhfl 

(, K Section 25 otust be oonstru.l T„ th^ a 'd 

nX “ confession ” is not defied 

tho Lvidonce Act, wbilo the word * admission is defmpd TT^in.^ u 

tbem‘XdXa?thf''*'T intended to be drawn betwLo 

them and that the words were intended to be synonymous for purposes of 

° ^ Cnrainal Procedure Code fAct X of 1872) 
(1) 1 C. L. R, 21. ( 2 ) 1 c. 207. (3) 3 B. 12. ( 4 ) ll B. H. C. R. 24-2 
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Phear, J., in The Queen v. Macdonald (1) was not prefaced by argument at 
the bar, and the report itself is a most meagre one. 

[5323 The Standing Coun>iel (Mr, Phillips) was not called upon. 

RULING. 


pRINSEP, J. — The question may be put. I agree in the opinion 
7 C L R 54 < Phear, J., in The Queen v. Macdonald (l) that the Evidence 

*' Act draws a distinction between an admission and a confession of guilt. 
The other cases quoted are not altogether in point. 


6 C. 532. 

ORIGINAL CRIMINAL. 

Before Mr. Justice Prinsep, 

The Empress v. Dahbe Pershad. 
i31st January, IH.H].] 

Evidence 0 / IPi^ness taken upon Commission, alien admissible in Criminal Trial — High 
Court's Criminal Procedure Act (.Y of 1875), s. 76— Presidency Magiscrates' Act (IV 
of 1877), s. 158 — Evidetice Act (Z of 1872) s. 33. 

The evidence of a witness taken upon commission is not admissible in a crimi- 
nal trial held before the High Court, unless it c.an be shown that such evidence 
was so taken upon an order made by that Court under s. 76 of Act X of 1875, or 
unless it is admissible under s. 33 of the Evidence Act. 

[R.. 19 C. 113.] 

In the course of trial in this case, Mr. Phillips (The Standing 
Counsel) tendered, and proposed to read, the evidence of one Wayed Mahal 
iioguin. taken upon comtniesion issued by the Committing Magistrate under 
s. 158 of the Presidency ^lagistrates' .\ct {IV of 1877). 

Mr. Sale for the prisoner objecLed. Before evidence taken on commis- 
sion can be read in this Court in a criminal trial, it must bo shown that the 
taking of such evidouee was upon au or<ler issued to that effect by the High 
Court under s. 70 of .-Vet X of 1875. Hero the ordnr was made by the Com- 
mitting Magistrate, and not by tlio High Court. The reason which induced 
the Magistrate to issue that commission mav have ceased to operate in the 
time between the commitment and the trial of the accused in the H'Sh 
Court. Furtlior. if the evidence attempted now to be put in is admissi- 
ble. it would practically have tlio effect of subordinating the discretion 
given to the High Court under s. 70 of .^ct X of 1 875 to the decision 
of the Magistrate on tlio same matter , in short, that the oninion of the 
Magistrate would bo binding on Ibis Court.. Section 75 [533] of the 
High Court’s Criminal Proceduro .Vet (X of 1875), authorizes the Court 
to refer to tlie evidence of an absent witness, only in cases in which 
such is a<lmissil)lc under the Evidence -Vet or some other law on the 
saiiio subject. There is no law under which the evidence now tendered 

can 1)6 admitted. . . 

The Standing Counsel (Mr. Phillips) for the Crown.— There is evi- 
dence in the case that blie witness Wayed Mahal Begum is one of the wives 
of the ex-King of Oudb, aud therefore a It may, therefore, 

be prosmned that the reasons wliich induced the Magistrate 6rAnt 0 
commission still exist, and would equally weigh with this Court. Further, 


(1) 10 B. L. R. <-^PP-i 2. 
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s. 158 of the Presidency Magistrates Act says, that the deposition once 1881 
taken on commission shall “form part of the record.” Section 76 of the Jan. 31. 

High Court's Criminal Procedure Act only refers to cases where cause has 

arisen for obtaining evidence on commissions after commitment. Original 
[Prinse?, J. — Section 33 of the Evidence Act appears not to be applic- CRIMINAL, 
able to a case of this kind.] 


6 C. 532. 


RULING. 


Prinsep. j. — T he deposition is inadmissible. Section 76 of the High 
Court’s Criminal Procedure Act contemplates that evidence, when taken 
upon commission, if intended to be used in the High Court, must be taken 
upon an order made by that Court under that section. The terms of s. 158 
of the Presidency Magistrates Act, quoted by Mr. Phillips, refer only to 
the record of the trial or enquiry before the Magistrate. The evidence 
taken by a commission issued by order of a'.Magistrate could not here be 
admissible under s. 33 of the Evidence Act. 


6 C. 534=^7 C.L.R. 487=3 Shorse L.R. 252. 
APPELLATE CIVIL. 

[534] Before Mr. Justice Mitter and Mr. Justice Maclean. 


Nemai Ch.aran Drabal ani> others (Defendants) v. Kokil Bag 

(Plaintiff). ' [9th September. 1880. J 

Specific Performance— Registration Act 111 of 1877, ss. 49 and 50— Oral Agreement 
Evidence of— Effect ot Oral Agreement as against subsequent Registered Conveyance! 

A, by an oral agreomeot. agreed to grant two mokurari leases of certain pro- 
perties upon certain terms to B. and thereupon executed two mokurari leases in 
favour of B, which wore not however registered. Afterwards A granted two 
mokurari leases of the same mouzas, upon terms more favourable to himself to 
C and D, who. at the time of such grant, had notice of A's previous agreement 
with D. Held, in a suit for spociSc performance brought by B against A and 
to which C and B wore added as defendants, that, notwithstanding the provi- 
sion^ of S8. 40 and 50 of Act III of 1877. B could obtain a decree for epecific 
relief, and a declaration that the leases So C and D were void as against him. 

IF.. IOC. 710 (712): 27 P.W.R. 1908 = 97 P.L.R. 1908 = 15 P.R. 1908- 11 ALJ 
137 (138) : U C.L.J. 518 t550): Appl.. 13 0. 70 (72); R.. 0 B. 168 (177) • 13 

(47*2) = 6 Bom. L.R, 141; 14 Bom. L, R. 031 (G41) • IG 
Ind. Cas. 680 ; 15 P.R. 1908 = 97 P.L R. 1908 ; 6 Ind. Cas. 634 I635l = ll C L J 
518 .550) ; 6 Ind.Cas. 346 (350i ; 15 C.W.N. 375 (380),] ' 

k plaintiff in this ease, which was iustitiibed on the lObh Decem- 

ber 1877. souglib to enforce specific performance of an oral agreement 
made between him and the defendant. Raja Nemai Dhabal. under which 
the latter, m consideration of the payment to him bv the plaintiff of 
a bonus and fees amounting in all to Rs. 270. agreed to grant to him 
two mokurari pottas of two manias in Zilla Manbhura. This agree- 

As^n al eged, had been made with him orallv on the 13th 

Assin 1284. corresponding with the 28th Sentember 1877. bv the defen- 

?n rh ^ r "i that occasion, he. the plaintiff, had paid 
to the defendant Rs. 32^n advanco^as a part-payment of the consideration. 

Appeals from AppolUte Decrees No'i ifiOi anA ir,o«L lo^n . 
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The plaiotilf further alleged that, on the l66hof Assiu 1284, corresponding 
with the Isb October 1877, two mokurari papers were drawn up on 
stamped paper, and executed by the defendant : and that he, the plaintiff, 
paid on that day a [535] further sum of Ks. 138 on account, it being 
agreed that the balance of Bs. 100 should be paid at the time when the 
pottas and kabuliabs were registered. These mokurari papers were not 
put in as evidence. 

The raja-defeudaot denied the oral agreement and the nart-pavments 
alleged hy the plaintiff. He said, that two persons, named Madhub Mondul 
and Narain Mondul, had, previous to Assio 1234, been in possession of 
the two mouzas in question under a temoorary lease, and that he, being 
anxious to let the mouzas upon receipt of an adequate bonus, had invited 
offers from all directions ; that among other offers which be had received, 
he had received an offer from the plaintiff to accept a mokurari lease at 
Rs. 140 por annum, and pay a bonus of Rs. 2S0 as consideration-money ; 
that, while this offer was under consideration, and before it bad been 
finally accepted, and before a single rupee had been paid on account of 
bonus, the Monduls had offered to accept a mokurari lease at Rs. 155 per 
annum, to pay a bonus of Rs. 700, and furtlier to lend him Rs. 500 at a 
low rata of interest : that no bettor offer having been made by the plaintiff, 
he had accepted that of the Monduls. and having received the consideration- 
money of Rs. 700 from them, made a mokurari settlement with chem. and 
granted them a registered potta, under which they were in actual posses- 
sion. 

The raja-defendant further contended, that the Monduls being in 
possessioti of the mou/.as, and interested either legally or equitably in the 
subject-matter and result of the suit, ought to have boon joined as defend- 
ants. 

The Muosif found, 6rsb, that tlie Monduls were not necessary parties, 
and that the plaintiff had satisfactorily proved his case, and gave him a 
doerjo directing that, o-i payment by him of tho balance of the premium 
or consitleration, leases and counterparts sbouM he exchanged. 

On appeal from this decisiOJi, the Lower Appellate Court found 
it was necessary that Madhub Mondul and Narain Mondul should be 
made defeinlants in the suit. This was done, and the suit was remanded 
to the Munsif to try the following issues: — 

1. — Whether the lease given to them was given in good faith, and 



value ? . • u i-u 

[536] 2. — Wliether they had notice of the original contract with the 


plaintiff ? 

The Munsif on those issues found that Madhub Mondul and Narain 
Mondul had given value for their lease, and that they had notice of the 
previous contract. Tho Lower Appellate Court atlirmed this finding and 

dismissed the appeal. tt- u 

.\gaios6 this <lociee all the defendants appealed to the High Court. 

Baboo Rusk Bchnrij Ghosh for tho appellants. 

Baboo Srroutth Doss and Baboo Buinichiini Mookerjee for the 


respondent. . „ 

Baboo Rash Bcharu Ghosh.— This is not a case for specifao P®rfo»* 
manco. Taking the case of the plaintiff to be true, that, on the Idtn 
Assio, tho raja-defoodant promised to execute two mokurari 
favor of the plaintiff, the plaintiff himself assorts, whether truly or falsa y. 
tliatti.e raja-dofendant did execute the two mokurari leases ; it so. an 
there was a diflicultv about registration, the plaintiff should not ba\ 
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proceeded by separate suit, but should have takeu proceedings under parts 
vii and xii of the Registration Act (III of 1877). If his statement is true, 
the terms of the oral agreement were reduced into writing on the 16th 
Assin : if so, the Courts below were wrong in law, when they admitted 
secondary evidence of the terms of an agreement which had admittedly 
been reduced into writing; and if that evidence was wrongly admitted 
there is absolutely no evidence to support the findings of the Courts below. 
The case is really one in which the plaintiti is endeavouring to evade the 
operation of the registration law, and by falling back upon a pretended^ 
anterior oral agreement to use aod give effect to two documents, which, if 
they exist, cannot be received in evidence, and which, if they could be 
received in evidence, could not legally, being unregistered, take effect as 
against registered documents relating to the same property. It was also 
contended that even if the Courts below had the power in this case to 
grant specific performance of the alleged oral agreement, the [537] special 
circumstances of the case did not warrant such an exercise of their discre* 
tioD. 


Baboo 6rccfiatfi Doss. — 1. This is a case for suecific performance. The 
meaning and intention of the oral agreement of the 13th Assin must be taken 
to have been, not that the raja-defendant would sign any particular papers, 
but that he would put tho plaintiff in the position of a mokuraridar, and 
till that has been done, the agreement has not been fully performed. 
2. There is no proof that the terms of the oral agreement were reduced into 
writing. The secondary evidence admitted, was evidence, not of the contents 
of the two leases, but of the terms of the oral agreement. 3 If the Mondul- 
defendants have been ill-treated, they, in their turn, can sue the raja- 
defendant. 4. If the Court below had the power in discretion to make a 

decree for specific relief, this Court will not rightly control it in the exorcise 
of such niscrebion. 


The judgment of the Court (MtTTHRand ,T.T ) was deli 

vered oy 

. 1 ‘=c»^t'nued).-The Kajat 

and Madhuh and Narain Mondul have appealed against tho result of the 

case. It IS contended on thoir behalf that specilic nerformanee cannot bt 

decreed and that tim agreement with the plaintiff having beer, reduced 

nto writing cannot be proved by oral evidence. It is further contended 

that the oral agreomont cannot prevail against the liter registered lease. 

whi hV'' oral contract to execute a mokurari lease 

which has never lieon reduced into writing. It is true that the raja, at 

be e "f carryout that contract, had the lease dr.iwn up in writ- 
mg but the transition was not completed by delivery and registration 
Therefore, under the circumstances, the objection that parol evidence i« 

of the appellant “ ^ " «« 

an ^'’^t tho raja-defendant entered into 

rs ‘'“S'- Hail :ir,r 

Narain Mondul are clearly, on the tindiL of \ha ^^^<lhuh and 

-ereas unde, a sm«„ueo,' .tie with notic'-e of the 'rjuautitlTto 
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the plaiDtiS*. Bat aibbougb that Act (I of 1877) is not in force in the dis- 
trict of Manbhum, we may fall back upon tbe general rules of equity, 
which are, undoubtedly, in tbe plaintiff’s favour. 

It has indeed been argued that under s. 48 of tbe Hegistration Act, 
tbe oral agreement with tbe plaintiff not being accompanied or followed by 
delivery of possession, cannot be enforced against the registered lease held 
by Madbub and Naraiti Mondul. Mo doubt, the words of that section 
(48) are positive, and they have have been interpreted by Pontifex, J., as 
meaning “that the only oral alienations of which the law can take notice 
in competition with registered instruments, are those which are properly 
established by evidence of possession and again “unless tbe oral alienee 
was in possession, the Courts would now be excluded from considering 
any equity which be might have against a subsequent alienee by registered 
deed ” — Fuzludcen Khan v. Fakir Mahomed Khan (l). But that case turned 
upon the construction of s. 50 of the Registration Act, and the issue was 
between two deeds conveying the same property, one registered and tbe 
other not : and Garth, C.J., in his judgment, expressly states, that no 
question of equity arose; and also that the equitable doctrine of notice 
miglit have been applied if it could be shown that the subsequent pur- 
chaser had notice of the prior uni'egistered conveyance. 

In this case wo have a hading that the alienee under the registered 
lease had notice of the oral agreement to execute a lease in favour of the 
plaintiff, and having looked at the evidence, we see that they wore present 
when he paid a portion of the consideration-money. 

It appears to us, that if we adopt the principle that no equity is to he 
considered where an oral agreement bo alienate is nob followed by posses- 
sion, the 27bh section of the Specitic Relief .Act, as illustrated (b), would be 
rendered a dead letter wherever it applies, when competition arises between 
an oral agreement to [539] alienate unaccompanied by possession and an 
alienation by registered deed with notice of the previous agreemeot ; but 
we are not compelled to adopt this conclusion. Tlie subject has been 
fully considered in the case of WnmatiTiamchandrav. Dhondiba Krishnaji{2) , 
and the ju<lgtnent of Westronp, C. J., at pp. 146 bo 154, discusses 
the effect of actual notice and the application of the English rules of 
equity to mofussil cases, and that too in a case to whicfi the Speotbo 
Relief Act dhl nob apply, as it does not in these cases before us. It is 
unnecessary to recapitulate the reasons upon which the judgment of 
Wosbropp, C.J., are founded. It is sutlicient to say that we follow them, 
and consider that they apply to thoso cases. 

Tlio foregoing remarks apply equally to Appeal No. 1595. We there- 
fore dismiss these appeals with costs; but wo think that the decree of the 
Munsif must ho amended, for in its present form it will nob have the 
ollocb that the cases reiiuire. We think that it should declare the leases 
by the raja-defendant to Madhub Mondul and Narain Mondul void as 
against the plaintiff : and that, on the plaintiff paying Rs. 100 to the raja- 
defendant, the latter shall execute mokurari pottahs to the plaintin, 
receiving from him kahuliabs in the terms of the agreement between 

them. . , 

Appeals dismissed. 


(3) 4 B. 126. 


( 1 ) 5 C. atpp. 346, 347. 
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Before Mr. Justice Pontifez and Mr. Justice McDoncU. 


In the matter op the petition op Bhoopbndra Nahain Roy. 

Bhoopendra Narain Roy v. Greesh Narain Roy 
AND anotheei." [23rd November. 1880 ] 

Application under Act XXXV of iSb^—hiterfereme of Co-irt— Ill-treatment of Lunatic— 
Accounts of Joint Property — Mitakshara, 

The husband of a lunatic's daughter applied to the Court to declare his 
father-in law. who was a member of a joint ^^itakshara family, to bo a lunatic 
and appoint a manager of his property and guardian of his person under Act 
XXXV of 1858. The lunatic had an interest both in joint [540] ancestral 
property and in property inherited collaterally, which might, but was not shown 
to, belong to him separately. The lower Court found that the application was 
made with a view to taking consequent proceedings for partition* 

that it appearing that be had remained for sixteen years in the same 
house under the same guardians, and there being no allegation of ill- treatment 
no sufficient grounds were shown for the Court s interference, or the appointment 
of another guardian of hU person. Before any action can be taken under the 
Act in this respect, there ought to be a .strong case made out that the chance 
of custody would no for the lunatic’s benefit. Held also, that as his daughter 
could not inherit his ancestral property, and as it was doubtful if the colla- 
terally inherited property was the separate property of the lunatic, the Court 
would not, under such ciroumstaDces. appoint a manager of the property - but 
that the guardians of the lunatic, who wore managers of the joint family should 
on her request, furoish accounts to the daughter, of the managemeat of the 
coilatoraHy inborited property. 

Ser«6Z«.— Act XXXV of 1859 applies to tbe membors of a Mitakshara family, 

Qu'cre.—AssuminR the appiioation to bo made with a view to a partition of 
the property, and that the lunatic was declared a lunatic under the Act 
whether a partition could be had ? ' 

C0bterved,{l9l3>^rW.N 7i) (90) = 12ML.T. 595 (591) = 23 M L.J. 706 (713)-17 
Ind.Cas. 473; Appl., 13 C.L R. 8(i (88) ; R . 20 B. 659 (GG5) ; 18 M 472 f47G. - 
13 8. 656 (659): 3 Ind. Cas. 660 (663) = 12 O-C. 209 (218) ; 23 M L .J 706(713) 

= 17 Ind. Cas. 473 = 12 M.L.T. 585 (591) = (1913) M.W.N. 79 (80) 3 ’ 

r facts material to the report are sulIicieDtly stated in the judgment 

of tbe Court (PoNTiFEX and M( Donell. JJ ). ^ ^ 

o , p«««//cr hane.rjce.. Baboo GurudasH Bancrjce, Baboo 

i>rish Chundcr Chmodhru. and Baboo Saro<la Prosaud Ron for the 
petitioner. 

Baboo MoJie.^h Ghunder Chowdhry and Baboo Mohin,, Mohun Ron 
for the respoDueno. 

•I rDGMI-JNT. 

an refused to giant 

an apphcat.oD under Act \XXV of 1858 to declare that one Kasinaubh 

Roy IS a lunatic and co appoint a manager of his estate and guardian 

dLcht^r'^^Th/f ® application was made by the husband of the fanatic’s 

dauchter TO ]] ^ u* ^ .Iitakshara family, and consequently the 

daughter would nob inherit the interest of her father in the ancestral 

mS withTvm “PPlication has been 

it ann»r ^ . “^1°® '•onasquent proceedinfia for partition. Norv 

■t appears, according to the statements of the applicant, that there are two 


1880 
Nov. 23. 

Appel- 

late 

Civil. 

6 C. 539 = 
8 G L.R. 30 



6 Cal. 541 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1880 

Nov. -23- 

Appel- 

L.\TB 

Civil. 

6 C 539 = 

8 C.L.R. 30. 


qualities of property in which che lunatic [541] is interested,— 6rst, 
ancestral estate, which under the Mitakshara law his daughter would 
not inherit, and secondly, estate said to have been inherited frotn 
collaterals, and to have been inherited, not by the family as a joint 
family, but by the two senior members of the family at the time the in- 
heritance fell in to the exclusion of members of the family of a lower degree. 
It has been objected before us, and apparently the Judge seems to 
have been of ODioion, that Act XXXV of 1858 cannot and does not 
apply to members of a Mitakshara family. We are unable, as at present 
advised, to admit that as a correct proposition. It appears to us that 
there may be cases where it is essentially necessary that a guardian should 
be appointed for a member oi a Mitakshara family as much as for a member 
of any other family. It is not necessary, however, for us to decide 
that question, because we think the application fails on other grounds. 

We agree with rhe Judge that no sufficient cause has been made out 
for putting the Act into operation. In the first place, there is no sugges- 
tion, and certainly no evidence whatever, as to any ill-treatment of the 
lunatic. It is not oven suggested that he has been improoerlv taken care 
of, or that he is not treated in a proper and considerate manner. Ho has 
boon a lunatic for the space of some sixteen years, and dvirinc the whole 
of that period ho has lived with his nephews in this joint family. No 
allegation is made that he has ever received ill-treatment. It is no doubt 
true that till quite recently his wife was living in the family and was 
capable of protecting and taking care of him. Bub we think that before 
any action can bo taken under tnis Act, before we should he justified in 
removing the luuatic, who lias been living for the last sixteen years in this 
house, to some otlier place and custody, there ought bo be a strong case 
made that it would bo for the lunatic's benefit. 

S 0 con<ny, with respect to the management of the lunatic's property. 
Tlie persons wiio are now in the management of the property are his two 
nopliows, sons ol deceased l)robhers. There is some allegation that thev 
have not contlucted the management wibii sufficient care: and indeed 
extravagance has boon imputed from the fact that within the last five 
years tiio debt upon the property has materially increased. The only 
evidence of [542] that consists in recitals in the various documents put 
in, and in an admission made by oue of the nephews in his examination. 
We think bliat the admission does not go far enough. It was a more 
statement r.hat, in conscfiuence of litigation and numerous lavv-suibs bo 
whicli the family was :ud)jeoced, the del>b was so incroasc<l that it was 
necessary to raise a considerable sum of money. Now. with respect to 
tlie supposition of the Ju<lgo that these proceedincs were taken with the 
intention of ultimate proceedings for a partition, without deciding whether 
or not a partition could ho had under such circumstances, if the lunatic 
were declared a lunatic under the Act, it may ho not imjjroper to refer to the 
policy of blio Lunacy Enactments in liOgland. Under these Acts, it has 
always huen tho policy of the Fiegislaturo not to interfere with tho course 
of inheritance of the lunatic's property, an<l provisions for that purpose 
have l)een inserted into tliese Acts ; so that even where it is necessary for 
payment of <lebts or otherwise that the lunatic's real property should ha 
>,old, it is provided that the surplus monies sliould bo considered as in the 
same condition as if invested in land, leaving tliem heritable as if they 
were land : possibly, therefore, even if an application for partition were 
made, it miglit be refused in accordance with that policy. 

One flilliculb <iuestion, however, remains, and that is with respect to 
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the property which was inherited from collaterals. It seems to us. that 
that property, if it vested in the lunatic, might be on a different footing 
altogether from strictly ancestral property, and that the lunatic might be 
entitled to a separate share in that property ; and if so entitled, his daughter 
might be his heir, and it might be material that a manager should be 
appointed for it. But the circumstances relating to that property areas 
follows Before his lunacy, as we must assume, Kasinauth had made a 
hiba of his share of the ancestral property, as also of his share of this col- 
laterally inherited property, to bis wife. Tha.t hiba had been in operation 
until about the year 1280 (1873;, when the High Court held, that so far 
as it related to ancestral property it was void, and subsequently the 
wife relinquished her interest under the hiba in consideration of the 
nephews paying her the monthly sum of [543] Rs. loO. Now, if the 
hiba passed the lunatic’s interest in the property inherited from collaterals, 
then there is nothing before us to show that such interest became revested 
in the lunatic ; and. under these circumstances of doubt, we think we 
ought n:/t co allow the Act to bo put into operation, but that it ought to 
be left for the natural heir of the lunatic, if so disposed, to institute a suit 
as next friend of the lunatic to have that matter cleared up. If such a 
suit is instituted, and if it shall appear that this property is separate pro- 
perty belonging to the lunatic, than, if necessary, a further application 
might bo made under the .\et. But we wish to observe that the nephews 
who now. as members of the joint undivided family, have the custody of 
the lunatic and are managing the estate, ought, in our opinion, when 
requested thereto by the daughter of the lunatic as the natural heir, to 
^oduce and furnish her with accounts of the management of tho property. 
VVe think it would be sullicienb. if such accounts were produced yearly If 
such accounts are refused, or if the lunatic's daughter is refused proper 
access to him, then a case might perhaps be made, which might influence 
the Court bo interfere under the Act. At present we are of opinion that 
no suthciont case has been made, bub, under the circumstances, wo think 
there ought to be no costs of this application. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Sir Richard Garth. Kt.. Chief Justice, and Mr. Justice Field. 


Newaj ncNDoPADHYA v. Kali Prosonno 

Ghose (Plaintiff). [lOth December, 1880.] 

Suit for Enhancement of Rent—Plea that certain of the Inmt, ■ at .• 

Proof of .uch 

In suits for onhAncomont of rout, where the tenant 
land sought to bo enhanced is held bv him renf fro.. of tho 

to prove prima facie that such portion of the land is bo holT^bv' 

if he bo successful in this, the onus is then held by [544] him ; and 

such prima facie evidence. " landlord to rebut 


Chou °P h' " .Jin””'’'’"'' ““I- 

order of B.boo Akho, Goom.r Bo.o, D.p„,y Collector o( Menbho'Jm, doted 'he's^hlS; 
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A notice for enhancement, otherwise sufficient, is' not invalidated because a 
portion of the lands claimed as enhanceable in such notice turns out to be rent- 

free land : but is good so far as it is applicable to the portion of the land which 
)S liable to eonancemeDt. 

[Appl.. 4 C.L.J. 548 (651); Dlst., 9 C- 813 (816) ; 12 C. 182 (184).] 

One Kali Prosonno Ghose, a fcaluqdar, sued one Ram Sarun Banerjee 
for enbancemeob of root. 

The defendant pleaded that only 3i kanis of the land bald by him 

were rent-paying ; that a portion of the land was rent-free debucter and 

lakhiraj, and a further portion held at a quit-rent ; and that the rate of 

rent paid by him was the same which had been paid for the last 150 
years. 

The Deputy Collector held, that the onus was on the plaintiff to 

prove that the lands which were claimed as rent-free were mal lands ; and 

further held, tliat as to the rent-paying lands the defendant had failed to 

prove a uniform rent of payment for upwards of twenty years, and that, 

therefore, such lands were liable to enhancement ; biit inasmuch as the 

plaintiff in his notice of enhancement made no distinction between mal 

lands and rent-free lands, he bold the notice to be illegal, and dismissed the 
suit. 

The plaintiff appealed to the Judicial Commissioner, who remanded the 
case to tlie lower Court, on the ground that the tenant was bound to have 
given some pvinui Jacie proof that a portion of the laods hold by him was 
rent-free* and that tl )0 lower Court should liave tried the questioD as to 
whether the mal lands were liable to enhancement, nolwithstaDOing that 
the notice to enhance inclu<lod both rent-free ami mal lands. 

The defendant appealed to the High Court. 

Balioo B'xvia Churn lianerji, for the appellant. 

Baboo Tatuk Nath DuU^ (or the respondent. 

The follovTing judgments were dedis'ered: — 


JUDGMENTS. 

(lAUTH.C. J. — I think that tliis appeal shouM ho dismissed. 

A suit was brought hy tlio zemindar to enhance the rent of certain 
lands after notice. The <lefenco iu respect of one portion [5453 of tiiese 
lands was. tinit it was lakhiraj ; ami the defemlant called two witnesses 
to prove that tJefence. 

The fiTbt Court dismissed tiio suit upon this ground. It hold that, as 
regarijs the lands said to ho lakliira), a prima facie ease had been made 
out Ijv tlio dofimdarit that they wore lakiiiraj ; and tliat the plaintiiT had 
failed to bl)ow that the wliole of the lands in suit were rent-pav ing lands; 
and as t lie notice of cnliaocornont was a general ono applicable to all the 
latuis in suit, not distinguishing the rent-free from the rent-paying lands, 
the notice was l)ad oven for ^he rent- paying portion ; ami therefore lie 
di:»undscd tile suit, and deefinod to go into the (lucstion of unhaucenicot 
at all. 

The case tlien camo before the Judicial Commissioner on appeal: 
and he lias remanded it to the first Court upon Llie grounds : — 1st, that 
as it is admitted that tlio defendant iiolds some lands iu the plaintitr's 
zoiuindari, and pays him an entire rent, ho was liound, if he wanted to 
show l.liat a noition of the lamls was rent-free, to have given some 
]friina favu' proof to tliat edect, showing what particular lands were rent- 
Iroo: and as tiie Judicial Commissioner cODsidorod that the evidence 
offered hy the defeudant did not make out a pritna facie 'case that any 
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lands were lakhiraj. he sent the case back to the Court below to have 
tbe question of ODhaDcemeot tried. 

Then, secondly, with regard to the notice, the Judicial Commissioner 
held, that even if the defendant had succeeded in proving a portion of the 
lands to be lakhiraj, still there was no reason why the first Court should 
not have tried the question, whether the mal lauds were liable to enhance- 
ment, and whether tbe rent ought to be enhanced. 

It has now been contended before us that tbe learned Judicial 
Commissioner was wrong upon both these points 

It was argued that, in the of Huryhur Mookerjee v. Goonuinee 
Kazee (11. it was oecided by a Full Bench of this Court, that in all cases 
where a plaintiff brings a suit for enhancement, the onus is upon him to 
show that the whole of tbe lauds, the rent of which he seeks to enhance 
are rent-paying. But that case does not decide anything of the kind* 
There a certain part of [646] the land, the rent of which the plaintiff 
sought to enhance, was assumed by tbe lower Court to be lakhiraj ; and 
what the Court held was. that the validity or invalidity of the defendant s 
title to that land could not be tried in that suit. The head-note of that 
case IS rather calculated to mislead. 

In another Full Bench case. Gooroo Pernod Boy v. Jungobnndhoo 
Mozocnrulor (2) it was distinctly held by Sir Barnes Peacock and two 

^ "’here the defendant had 

acknowledged himself to be the plaintiff s ryot as to a portion of the 

VIZ., that he was not the plaintiff s ryot as to the rest of the land 

the ‘^ohvering judgment, says We find that 

the defendant admitted that, as to a certain portion of the land for the 

ent of which plaintiff sued, he (defendant) had given a kabuliat. or in 
other words, l.ad acknowledged that he was plaintiff’s ryot. With this 
prt7nafaue evidence of the lact of defendant being plaintiff’s rvot the 

‘^he special plea raised by the defendant of his nob bein" 
p aintiffs ryot for the rest of the laud, was clearly uuon the defendant" 

oi kZou';; tTtio -- ''>■ - >»- 

The same principle appears to have been acted upon in the ease of 
Nehal Cnunr .r M.strca v. Ilurcc Perzhad Mundul (3). u7 Justice 

a “4 S: s; 

nolf], that could never have lieen the intention of th.. 1 . 1 . II u i .i 
m-: dZ" Th°' ‘ to z 

tiu B Claim. 1 ho meaning must have been that them shnnM l... 

t wZzrtt ■“ pot^iono, 

It seems to me that these decisions nr« i • 

point which we have to decide: and iMhe nnndl ' 

I should undoubtedly hold that to be the i' one. 

bn unreasonable, wh^o a .emb< ar sues a 
undoubtedly holds and pays mnt 
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mere allegation by the tenant that a portion of those lands is rent-free, 
should throw the onus upon the landlord of proving what particular por- 
tion of the land which the tenant holds is rent-paying. The onus ought 
to be upon the tenant to prove privia facie that some and what part of 
the land is rent-free: and when he has done so, the onus would then 
be thrown upon the landlord to rebut such prima facie evidence. 

Then it is also contended in this case, that the Judicial Commissioner 
had evidence before him, which he ought to have considered sufficient to 
• establish a prima facie case for the defendant. But it was for him to 
determine whether that evidence was sufficient or not. and I consider it 
no part of our duty upon this appeal to go into the question of its suffi- 
ciency. 

Then, with regard to the notice, I am clearly of opinion that the 
Judicial Commissioner was right. Suppose a suit brought to enhance the 
rent of 100 bighas of land, and a notice given setting out the grounds of 
enhancement, surely the notice would not be altogether bad because the 
defendant might prove that of those 100 bighas he bolds 10 bighas rent-free. 
The notice would be perfectly good, so far as it was apnlicable to the 
remaining 90 bighas. 

The appeal will, therefore, he dismissed with costs. 

Field, J. — I also am of opinion that the Judicial Commissioner 
rightly laid the burden of proving a facie case of lakhiraj holding 

upon the defendant ryot, and I think that it is impossible to say that the 
evidence of the two witnesses examined amounted to sufficient proof of 
such a prvna facie case. 

Appeal dismissed. 
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[548] APPELLATE CIVIL. 
lieforc Mr. Justice Pontifex and Mr. Justice McDoncll. 


Anitnda SriAiiA Biswas, alias Nyomuddin Sn.\ Biswas and others 
{Judgment-debtors) v. Kema Beedkk AND OTHERS {Decree-holders).* 

[10th December, 1880.] 

Appeal y Er*p;vrte — for Re^iieating — Civil Procedure Code {Act X of 1877), 
5. 560. 

Ad /^ppIicaDt, prcscntini? a petition for the re^hoarin^ of an appeal decided ex- 
parte, inuKt, at tbo time of makini? such application, bo prepared to dati^f; 
the Court, that the notice of appeal not duly served upou him, or that ho 
was prevented by Hunicieot cause from attending when the appeal was called on 
for bearing. 

In this case the plaintiff having obtained a decree, the defendants 
appealed, the appeal was hoard ex-parte, and the decree of the Court of 
first instance modified to some extent. Subsequently the plaintiff presented 
a petition, apniying for the ro-hearing of the appeal, under s. 560 of the 
Code of Civil Procedure. This application was rejected summarily. There- 
U|)on the plaintiff appealed to the High Court, on the ground that his 
a].*plicatioD for a ro-hearing should nob havo been summarily rejected, but 
bl)at an opportunity should have been afforded him to prove the allega- 
tions contained in his petition. 

• Appeal from order, No. 196 of 1880, agaiust the decree of P. Dickens, Esq.. 
Judge of Nuddea. d.itcd tbo 1st April 1880. 
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Baboo Shoskee Bhusun Dutt, for theappellaots. 

Baboo Mohini Mohun Roy and Baboo Lai Mohun Das, for the respond- 
ents. 


JUDGMENT. 

The judgment of the Court (PONTIFEX and McDoNELL., JJ.) was 
delivered by 

PONTIPEX, J. — We think that, under a. 560 of tho Code of Civil 
Procedure, when a petition is presented for re-bearing of an appeal heard 
ex-parte in the absence of the respondent, the applicant is bound to 
satisfy the Court that the notice was not duly served, or that he was 
prevented by sufficient cause from [549] attending when the appeal was 
called on for hearing. If he is not prepared at the time to satisfy the 
Court in these particulars, his application is properly rejected. That is 
what seems to have happened in this case, The appeal is dismissed with 
costs. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Miller ami Mr. Justice Maclean. 


Ram Dutt Singh {Defendant) v. IIohakh Narain Singh 
{Plaintiff).* [18th Deceniher, 1880.] 

Limitation Act (XT of 1877). sch- ii. afl3. 99. 13-2— Suh for Share of Gownimenf 
Revenue, and for Declaration that Eitate is charged with amourU. 

A huit for racovury of Goveroment revonue. which tho dcfend^tnt was bouad to 
pty. but which has been paid by the plaiotifl to save tho whole estate from sale, 
where tho plaiotifl asks to have the amount so paid made a charge on the portion 
for which ho paid it. is governed by art, 132, and not by art. 99 of Act XV of 
1877 * 

[Doubted 8 C. 402 (4l9i ; Dias,. 14 C. 809 (8281 : 26 B. 437 (439'=4 Bom L R 


The plamtitr in this case sued for Rs. 439-6, being the Government 
revonue paid by him for a mouza called Mouza Tulsipore. from 13tb Sep- 
tember 18GG to 8i.h August 1878. on account of the defendant. Mouza 
Tulsipore was a nortion of the talook of Beharpore Agarsanda which 
was held by the defendant, the remaining portion being held under a ticca 
lease and a conditional deed of sale by the plaintiff. The portioo of the 
Oovern.nont revenue due for Mouza Tulsipore for the above period not 
having been paid by the defendant, the plaintiff was compelled to pay it 
m order to save his own portion from sale for the arrears. 

The plaintiff prayed for a decree for the above sum with interest, and 
that It might be recovered by the sale of Mouza Tulsipore, and for a 
declaration that tho said sum was a charge [550] on Mouza Tulsipore 

Lderln.lS: Ih Xvtf 1877';“'“' 


of Baboo Lai Gopal Sou, Second Muus.f of Arra. daled [SJ -241? s;pt®X?"l858 
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The Munsif held that art. 132, and not art. 99 of Act XV of 1877 
was applicable, and gave the plaintiff a decree. 

The Judge on appeal upheld chat decree, and dismissed the appeal. 

The defendant thereupon appealed to the High Court. 

Baboo Doorqa Pershad, for the appellant. 

Baboo Pran Xath Ptindif, for the respondent. 

JUDGMENT. 

The judgment of the Court (Mitter and Macle an, JJ.) was deliver- 
ed by 

Miil'ER, .J. This is a suit to recover Rs. 439-6, being money paid by 
the plaintiff, between September 1866 and August 1878, as revenue of 
Mouza Tulsioore, belonging to defendant, with interest thereon. The 
plaintiff held the other raouzaa of the -lefendant’s estate under baibilwafa 
and lease, by the conditions of which lie was to pay the revenue of them, 
there being no obligation on him to pay the revenue of Tulsipore. But his 
allegation is, that the defendant neglected to pay the revenue of Tulsipore, 
and that he. the plaintitl, was, tiierefore, cotupollod to do so. 

The defence was brst. that by art. 99, sob. ii. Act XV. 1877, the 
plaintiff s suit was wholly barred ; second, that the plaintiff paid the 
revenue ol Tulsipore hy arrangement, receiving a corresponding reduction 
of his rent. This last plea was decided against the defendant in both the 
lower Courts, and although allusion is made to it in tlie last ground of 
appeal, it has not been mooted before us. Both the lower Courts have 
held that art. 132, and not art. 99, sch. ii. applies on the authority of 
Knuyet liosseiii v. Mudduii Moonce Sh<ihoo}i (1) and Deo Xciiidaii Ojha 
v. Mussl. DnUiun Jiisnalh Kooer (2). Before us it is again urged, that 
art. 99 applies, that art. 132 does not. and [65lJ that the plaintiff is not 
entitled to interest and to a declaration of lion on the mouza. 

We ttnnkart. 99 has no apulication to the case, the plaintiff having 
paid the money, neither under a decree nor as a joint proprietor of the 
estate. The plaintiff is undoubtedly entitled to recover the money under 
s. 9 of .\ct XI of 1859. and he might also under that section, have retain- 
ed liis lien on the other roouzas of the estate till his money liad been paid. 
Ho is e<jually entitled to recover bis money urdor s. 69 of the Contract 
Act, and we think that the lial>ility to pay the revenue was not merely a 
personal liability of the dofon<lant, but was also a liability imposed upon 
the defendant’s estate. — Mothooranath Chutlopadhya v. Kristo Kumar 
Ohose (.’1). 

As regards the period of limitation, we are unable to distinguish 
the case from Deo Xa7idan Ojha v. Musst. Dulhtin Disnnih Koocr (2): 
and wo, therefore, concur in thinking tliat art. 132 applies. We see 
no reason why the iilaintiff should not recover interest on the money, 
nor do we object to his obtaining a declaration that the money is recover- 
able bv sale of inou/a Tulsipore, though it would have been better if 
be hud asked for recovery by sale of the entire estate. 

The appeal will, therefore, bo dismissed with costs. 

Appeal dismissed. 


(1) 14 B.L.R. 15.5 = 22 W.R. 411. 

{21 Sp. Ap . No. 1913 of 1876, iinroportod- (8eo 8 C.L.R. 210-N.) 
(3) I C. 369. 
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APPELLATE CIVIL. 

Before Sir Richard Garth, Kt., Chief Justice, and2J.r. Justice Field. 


Ramtonu Achariee V. Peakymohun Achar.jee.^ 

[2l8t December, 1880.] 

m Cnus^ Court— Accounts^ Want of Jurisdiction^ 

aod C, the joiQt owoers of ao estate, sued their tenant in the Munsif’s 
Court for rent : the teniot defeated the suit hj proving payment of the entire 
rent to B, 

A then brought a suit in the Small Cause Court against D for damages eoual 
m amount to the one-third of rent due to him and the costs incurred [5521 by 
him and awarded against him in the rent-suit in the Munsif’s Court. B pleaded 
that ho bad expendoJ the share of rent due to A for the benefit of the joint 
estato, and that A bad collected the rents of other mebaN belonging to the joint 
estate, and had not accounted for such rents. Beld. that the suit being one 
which involved questions of partnership a-^count between the joint proprietors of 
an undivided estato, ould not be entectaiaoJ in a Court of Small Causes. 


Thes was a rule to set aside a judgment of a Small Cause Court for 
■want of jurisdiction. 

Tne facts of the case were as follows : 

One Pearymohun Acharjoe, Ramtonu Acharjee. and a third person. 

being co-proprietors of a certain estate, sued their tenant in the Munsif’s 

Court for rent. The tenant pleaded Daymonb of the entire rent to Ham- 

tonu Acharjee. who at the hearing admitted the same, and the suit was 
digmissed. 

Pearymohun Acharjee then brought a suit in the Small Cause Court 
against Ramtonu Acharjee. to recover Rj. 14-4-las damages made up 
from the following items : one-third of the rent due to him. the costs 
incurred hv the plaintiff m the ront-suib, and the costs awarded against 
the plaintiff m the rent-suit in favourof the tenant-defendanb in that suit. 

The defendant Ramtonu Acharjee contended, that the Small Cause 
Court had no jurisdiction bo entertain tho suit, the suit being one virtually 
for an account of a partnership proceeding, inasmuch as ho had expend- 
ed sums out of the moneys collected as rent, for the benefit of his co- 
proprietors ; and further that tho plaintiff in the present suit had also 
collected Uie rent.s of other mehals belonging to the joint estate, and that 
he had nob adjusted accounts although re(|U 0 sted to do so The Small 

Cause Court gave tho plaintiff a decree for a portion of the amount 
ciainoea. 


The defendant then applied bo the High Court, and obtained a rule 

calhnp upon the plaintiff to show cause why tho decree of tho Small 
Cause Court should not be sot aside for want of jurisdiction. 

Baboo Ii/f)uj.sht Dhur Sm id support of the rule. 
l>aboo (jrija Sunkar Mozoonidar showed cause. 


.JUDGMENT. 

delivL^ed ‘'’o C..I., and Field, J.) was 

Garth, C.J. I think that this rule should be made absolute 
iurirotit1o“try ^ad no 

judge s^all 
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The facts were these : the plaintiff and defendant and a third person 
being co-propnetors of certain lands, the plaintiff brought this suit to” 
recover bis share of the rent of a portion of those lands, which the defend- 
ant had received from the ryot. 

The answer of the defendant was this, that be and the plaintiff and 
a third person, being co-proprietors of the lands, the defendant had. with 
tne plaintiffs consent, received the rent not only of this particular jote, 
DUG of soveial other jofces ; aod that he bad disbursed that money in vari- 
ous ways for the benefit of the three co- proprietors. 

Under these circumstances it was contended, and it seems to me 

rightly contended, chat it was impossible to try the ease, so as to do 

justice to all parties concerned, except by taking an account. The sums 

which the defendant had disbursed could not properly be set off against 

the claim in this suit, and it would obviously be unjust to the defendant 

to allow the plaintiff to recover the share of the rent which ho was asking 

for. and yet not to allow the defendant to set off against the plaintiff’s 

claim the sums which he paid for tho benefit of the plaintiff and other 
proprietoi<a. 


The suit was clearly one which involved questions of partnership 
account between the joint proprietors of an undivided estate : and there- 
fore the Small Cause Court had no jurisdiction to try it. 

Our attention has been called to tlie case of Ram Cooniar Ghoxudry 
V. Shaina Churn Choxvdry (1;. in which the facts were substantially the 
same as those in the present case; and it was held, for the reason which 
I have just explained, that tho Small Cause Court had no jurisdiction to 
try the suit. There is also another case, Kaxidarcc Joardar v. Manxtik 
Joard^r (2), to wbicb our ntteDbion bas also been callod. There it appears 
L554J that one co-propriotor brought a suit against another co-proprietor 
for a portion of tho produce of certain land which belonged to them both ; 
and tlie Judges seem to have thought that case distinguisliable from the 
general rule which is laid down iu tho other case at page 33. 1 confess 

I feel some difficulty in recognizing the distinction. It seems to me that, 
under such circumstances, no suit could, with justice, bo disposed of in 
tho Small Cause Court. 

1 am of opinion, therefore, that this rule should be made absolute 
with costs. 


Rule, absolxite. 


6 C. 554 = 8 C.L.R. 19. 

APPELL.ATE CIVIL. 

Before. Mr. Justice McDoncU and Mr. Justice Broughton. 

Kadumbini Dauya {Jiidgmetit-dchtor) v. Koylash Chondbr Pal 
Chowdiiuy {Decree-holder).* [22nd December. 18801. 

iSeng. Act VllI of 18G9» s. Execution of Decree — Delay and Laches^ 

Costs» 

Iu a suit for arrears of rent undor Boug. Act VIII of 1809, a dcorce 
obtained, on tbo 80tb Juno 1S7G. f.ir a sum which with costs amounted to loss 

* Appeal from order, No. 26*2 of 1880, against tho order of P- Dickens, Bsq., 
Jud^se of Nuddoa, dated tho 8th July, 1880. aflirmiDS tho order of Babu Rajendro 
Coomar Bose, Munsif of Ranagbaut, dated the 15th April, 1880. 

(1) Sutb. S. C. C. RcU 33. (2/ Id.y 23. 
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tbsin Rs. 500. Application for execution was made, in December, 1877, against 
property other than that for which the rent was due ; but was in tbe first Court, 
opposed successfully by the judgment-debtor, on tbe ground that tbe under* 
tenure should first bo proceeded against, though such undertenure bad already 
been sold away in execution of another decree, and tbe execution proceeding 
was struck off on the 15th March, 1878. and the property released from attach- 
ment. The judgment-creditor appealed and was successful both in the lower 
Appellate Court and tbe High Court, the latter decision being dated 26th 
February, 1879. The costs awarded biin in these proceedings, if added to the 
amount of tbe decree, would amount to a sum of more than Rs. 500. Tbe next 
application for execution was made on lUth August, 1879. 

Held, that tbe costs of the appeals in the execution-proceedings should not be 
added to the decree ; and, therefore, the decree being for less than Rs. 500, the 
provisions of s. 58, Bong Act VIII of 1869, applied to it. 

Held. also, that the attachment having been removed in March, 1878, th® 
execution of the decree was barred under that section. 

[535] The question of due diligence on the pirt of a judgiacnt>creditor can be 
gooo into on a second appeal. 


1880 

Dec. 22. 

Appel* 

LATE 

Civil. 

6 C. SS4 = 

8 C.L B. 19. 


The respondent obtained a decree under Beiig. Act VIII of 1869 
for arrears of rent against the appellant. Tbe decree was for Rs. 375 
and costs, in all, about Rs. 435, and was dated the 30th June, 1876. In 
execution of that decree, an application was made on tbe 2l8t December, 
1877 by the decree-holder for the sale of certain property belonging to 
his judgment-debtor other than the undertenure on account of which the 
arrear.s of rent were duo, such undertenure having been previously sold 
away in execution of another decree against the debtor. 

The judgment-debtor opposed the auplication, on the ground that 
execution ought to proceed in tlio first instance against the undertenure 
from which rent was duo. This objection was allowed on tbe 13tb March, 

1878. The decree-holder appealed, and the -fudge reversed the decision ; 
and the Judge's decision was upheld by the High Court on appeal on the 
2Gth I'ehruary, 1879. When the Court of first instance allowed the objec- 
tion, it released the property from attachment, and directed the decree- 
holder to proceed within two days against the undertenure ; this ho did 
not do, and consequently the wliole proceeding in execution was struck 
off on the 15th March, 1878. 

Tho next application for execution was made on the 19tb August, 

1879, after which bliore appeared to have been some delay, and u further 
application was made on tho 2()th January. 1880. It was contended 
that tlie apnlication was barred under s. 58, Bong. Act VIII of 1869, 
more than throe years having elapsed from tho date of the decree. 


The Munsif hold that it was not barred, as it was in sutistance an 
application to continue the proceedings already set cn foot by tho former 
application, referring to hsurree Dassce v. Abdool Khaluk (1) and Paraa 
Ram v. Gardner (2) ; and the interruption to tlie execution was not 
occasioned by any fault or laches of the decree-hoMor. but by the frivolous 
objection of tho judgmont-debtor. lie held further, that, in calculating 
whether a judgment exceeds Rs. 500. all costs, whether incurred [556] 
before or after the decree, must bo taken into consideration, refer- 
ring to tho case of Campbell v. II, ,q (3) ; and that, at tho time when the 
application was made, the amount payable to tho docroo-holder. inclusive 
of costs, exceeded Rs. 500, and therefore the application for execution 
did not fall within s. 58 of Beng. Act VIII of 1809, hut was governed 
by tbe ordinary law of limitation. 


U) 4 C. 415. 


(2) 1 A. 355. 


13) GW.R. Act X Rul. 3. 
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Before Mr. Justice McDonell and Mr. Justice Broughton. 


Radhanath Ktjndu {Defendant) v. Land Mortgage Bank op 
India, Limited, and others {Plaintiffs).* [22nd December, 1880.] 

Res judicata — Civil Procedure Code {Act VllI of 1859), ss. 2 and 7 — Relinquishment — 
Suit to set aside Order releasing jrom attachment Properties as to which a former Suit 
has been dismissed ^Mortgage made during infructuous Attachment— Subsequent 
Attachment and Sale. 


lit OD tbo 30ob Docombor, 1870, obtained an ex parte decree against Dt in 
execution of wnicb ho attached properties Z and Y on the 4tb January, 1871. 

applied fora rehetriug. which was granted; and on tbo 30th of Deeembee 
1871. a decree was agtia passed against Z>, in execution of which the same pro- 
pcrtics were attached on tbc 9tb of August, 1872, and purchased at the execution- 
sale on the 1st August 1674« by It. On the 14th February, 1671, D had executed 
a solebnama and mortgage in favour of G, pledging among other properties^ 
and y as security for a loan made to bim by O. D having made default in p^y- 
ment. G obtaiue'd a decree against bim in terms of the solebnama on the 28cb 
February 1871. Subsequently, D granted another mortgage of tbo same pro- 
perties in favour of O. O sold bis decree and mortgage to the pJaintifI, who in 
execution of tbo dectoo attached properties Z and Y. In these execution proceed- 
ings Ji brought forward the fact of bis purchase of the same properties in 
August 1674, and his claim was allowed, and the properties X and Y released 
from attachment on tbo 4th March, 1876. The plaintiffs bad, on the 8th March, 
1872/obUined a mortgage from Z>, on which they bad obtained a decree on tbc 
28th September, 1874, in execution of which they bad attached .Y and Y* hut 
on li claiming them under his purchase in August, 1874. an order was made on 
tbo 10(h April, 1875. releasing X and Y from atcachmont ; and in a suit by the 
plaintiff to set aside that order, they filled as to properties X and y. on the 
ground that those properties were not included io the mortgage of M uch. 1872. 
In a subsequent suit brought [5603 by the plaintifis agaiO'^t R and D. to sot 
aside tbo order of the 4ib Mitch 1S76, and to hive Yand y declared iiabla to bo 
sold under the deforce of tho 28tb February, 1971. — field, that the suit was not 
barred under s. 2 of Act VIlI of 1859 by tbe decree in the previous suit, nor 
it barred by s. 7 of tho same Act. 

Jfeldt also, that tbo purchase by R in August, 1874, was subject to tho mort- 
gage to G of tho 14tb February, 1871. 

[R.. 14 E. 31 (48).] 


Tins was a suit to set aside an order dated March 4th. 1876, releas- 
ing from attaclunent certain properties, Sliearbur and Purshoabur, in 
Jessore and Furridpore, and for an order declaring the plaintitls entitled 
to have tho said properties sold in exocutioo of a decree held by them 
against Doorgaeburu Shaba, the second defendant. 

The facts of tlio case wore, — that Radhanath Kundu, tbe first 
defendant, on the 30bh December, 1870, obtained an cx parte decree 
against Doorgachurn, and in execution of that decree attached tho above- 
named properties on the -Ith .Tanuarv, 1871. An application by Doorga- 
churn under s. 119 of Act VIII of 1859 for a re-hearing was granted on tbe 
30tb March, 1871, and on the re-hearing, a decree in a modified form was 
passed against Doorgachurn on the 30th December. 1871. In execution 
of tliis decree tlie same nroportios wore again attached on tho 9th of 
August, 1872 ; and on the Ist of August, 1874. they were pub up for sale 

* Appealtt from Appellate Decree. No. 1523 of 1879. asuiiist tbe decree of Alfred 
C. Hrott, I0.=:q,, Judpe of -Tessoro, dated tho 23rd April, 1879, alHrming tho decree of 
lialju Kedaresbur Roy, Suhotdinato Judge of that district, dated the 29th March 1878. 
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and purchased by Radhanabh, the decree-holder. Doorgachurn had pre- 
viously, on the 14th February, 1871, e^’ecuteda solehnama and a mortgage 
ID favour of one Gouri Prosad Kundu, pledging among other properties 
the villages of Shearbur and Pursheabur as security for a loan made to 
him by Gouri Prosad. Doorgacburn having made default in payment, 
Gouri Prosad obtained a decree on the solehnama on the 28th February, 
1871. Subsequently, Doorgachurn executed another mortgage of the same 
properties in favour of Gouri Prosad. Gouri Prosad sold this decree and 
mortgage to the plaintiff Bank on the 1 Ith of January. 1875, the purchase 
being made in the name of the 2od plaintiff, Hurichurn Bose, a subordi- 
nate in the employ of the Bank, and his name was substituted for Gouri 
Prosad’s in the execution-proceedings. 

In execution of the purchased decree, the plaintiff Bank attached 
the same properties, but Radhanath Kundu intervened, [561] and 
objected that he had purchased the said properties at the auction-sale on 
the 1st August, 1874, and his objection was allowed, and the properties 
released from attachment. 

The Bank, therefore, instituted this suit, called in the judgment 
No. 16 of 1877, on the 3rd March, 1877. to have that order set aside, and to 
establish their right under the <lecree of the 28th February, 1871, and tho 
mortgage which they had purchased from Gouri Prosad. 

It apjjeared that the second defendant Doorgachurn had executed, in 
favour of the plaintiff Bank, on the 8th March. 1872, a mortgage, in a suit 
on which, they, on the 28th September. 1874. obtained a decroo, in execu- 
tion of wliich they attached Shearbur and Purslieabur, the properties now 
sought to l)e proceeded against. In those execution-proceedings the defend- 
ant Kadhanatli Kundu. putting forward his purchase on tho 1st August, 

1874, obtained an order releasing those properties from attachment on the 
10th of April. 1875. The plaintiff Bank, thereupon, brought a suit, called 
in the judgment. No. 39 of 1876, to sot aside the order of the lObh April, 

1875. That suit was partly successful, hut failed as regarded the proper- 
ties Sliearbur and Purshealiur, on tho ground that those villages were not 
included in the mortgage of the 8th March, 1872. 

One of tho contontion.s raised hy the defendant Radhanath. who alone 
appeared to defend tho suit, was, that the present suit was barred by tho 
former suit. 39 of 1876. under ss. 2 and 7 of .Act VIIT of 1859. 

The Subordinate Judge, on this ground, among others, gave the plain- 
tiffs a decree. 

The Judge, on an appeal by Radhanath Kundu. held, that tho purchase 
of RadhanaHi Kundu of the let August, 1874. was subject to tho mortgage 
of tho Ht.h February, 1H71. referring to the case of Viuldomonoc Dosses v 
Hoy Mulhoorunath Choudhry (1) ; and that the suit was not barred under 
83. 2 and 7 of .\ct VIII of 1859. 

From this decision the defendant Radhanath appealed to the High 
Court. 

[562] Jiaboo Grija Sunkcr Mosoorfular, for tho appellant. 

Baboo hnssunt Coomar Hose, for tho respondents. 

JUDGMENT. 

The judgment of the Court (McDonkll and Brougjiton JJ ) wis 
(lelivored hy 

Mc'Donell, J. (who, after stating the facts, continued) The objoc- 

(1) 12 B L R. 411. 
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1880 tions which are put forward in this second appeal on behalf of Radhanath 
Dec. 22. Kuodu are two — 

Appel- -That the Bank has already failed in a suit on another mort* 

r ATP relating to the same property, and that as the right they now claim 

was then ID existence, they ought to have included it iu the other suit, 
and not having done so are barred under Act VIII of 1859, s. 7. 

6C. 559* . — That this defendant has prioritv under his nurchase of 1st 

8 C.L.R. 10 . August. 1874. 

With regard to the first objection, it appears that the Land Mortgage 
Bank had obtained a decree against Doorgacburn Shaha on another mort- 
gage, in execution of which decree the same property was put up to 
Sale. 


Radhanath Kundu objected to the sale, on the ground that be had 
purchased the property on the 1st August. 1874. and on the lOtli April. 
187o. his objection was allowed. Thereupon the Land Mortgage Bank, on 
the 30th of .Tune, 1876, filed a suit, which was numbered No. 39 of 1876 
against Radhanath Kundu and Doorgacburn Shaha ; they succeeded in 
this suit only partially ; they failed with regard to the property now in 
dispute. 

This suit. No. IG of 1877. was instituted when Act VIII of 1859 was 
in operation, and consequently expl. 4 of s. 13 of the present Code does 
nob directly apply to it. But it is argued that that explanation merely 
expresses in a few words the result of the decisions upon a. 2 of .-\cb 
N’lII of 1859. which are to be found in the renorts of Indian Appeals : 
the cases of Katamu XcUchiar {\) and Woomatara Dcbia v. Unnopvorna 
Dasace (2). These decisions were discussed in the case of Deno- 
hundhoo Chowdhnj v. h'ri.stomouec Vossce (3) by a Full Bench, the 
niaioritv of which hold that two sui^s for possession of the same 
[563] land could not be brought, although the title set up in the Hrsb suit 
was not the titlosotup in the second. The urinciplo followed in Beniola- 
sQonihuy Clioirdrani v. Pituchanun Cliowdhn/ (4). tlius laid down, has 
been since applied to suits to recover a specific sum of money: Bhceka 
Lull V. Bhitqtjoo hall (5). 

Hut iho suit No. 39 of 187() was a suit l)rouglit with tho ohjoct of 
having the proparty sold in oxecution of one decree after an order had 
been fnade on tho lOtliof April, 1870. releasing tho property under s. 2*16 
of .\ct \ III of 1859 on the claim of Radhanath Kundu. The present suit. 
No. 10 of 1877. is a suit brought with the object of having the pronerty 
sold in execution of another decree after anotlier order had been made in 
sonauUo proccO(lin*^s in execution on the 1th of Murcli 1<S70 under the 
same section. Tlio property to lie solii is iudeod the same, hut in no 
otlier respect is there any identity liotwoen the suits ; an<i wo are of 
oninion iliat men ilie very strict iiUerprotabion i.iut npou tlio decisions of 
the Judicial Conimitteo bv tho Full liench of tliis Court iu the case of 
Drnohlnindho Chnirdhnj {Z) does nob make tho iirinciple laid ilown appli- 
cable to this ca‘^o, so that s. 2 of .\cb \'1II of 1859 does nob, in our view of 
the case, liar this .suit ; nor do wo bhinic that it was incumbent upon 
tho plaintilf to include both claims in one suit under s. 7. 

We are also of opinion that the lower Court rightly lield that the 
purchase bv the defendant in 1874 was a purchase subject to the 


(2) 11 H.L.K. 158. 
i5) 3 C. 23. 


(1) 11 M.I-A. 50. 
(1) 3 C. 705. 


3GG 


(3) 2 C. 152. 
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mortgage of the 14bhof February, 1871. The property had beeo attached 
mdeed prior to that mortgage, and if the defendant had purchased under 
that attachment, the case would have been different. But the ex parte 
decree under which the property was first attached had been set aside, 
not only had the decree been set aside, but the attachment bad been 
withdrawn. It was under a subsequent attachment under a subsequent 
decree, that the defendant purchased, and he cannot set up his purchase 
as against the earlier encumbrance of the 14th of February, 1871. 

We think, therefore, that the appeal must be dismissed with costs. 

Appeal dismissed. 


6 C. 564^7 C L.R. 583 -4 Shome L.R. 52. 

[564] .‘\PPELLATE CIVIL. 

Before Hdr. Justice McDonell and Mr. Justice Broughton. 

Burmamove Dasske {Plaintiff) V. Dinobundmoo Ghose and 
ANOTHER {Defendants). [22n(l December. 1880.] 

Ltmilalion-Suit bf/ ilortgagee for Possession after Foreclcsure—Limilalion Act (IX of 
10 / 1 ), sen. 11 . ar/s 135, 145. ' 

In a auil by a mortgagee to obtain possession after foreclosure in.stitnted more 
tban twelve years alter such mortR.Ree had, upoo default, become, under the 

words o. the died, entitled to pos-o<sion, but withiii twelve years of the date of 

the expiry of the year of grai-c granted under the foreclosure proceediues Held 
under s. 115 o the .imitation Act, l.X of 1871. that the period of limitabioo 
must bo calculated from i he date of the expiry of the year of grace, and not from 
tho time wbon tbe default Wrts first 

[R.. 12 C. Gl4 (61‘JI : Expl., 10 C. 08 (72).] 

This was a suit for possession of certain property after foreclosure 
The phunt inter alia stated, that the plaintiff had. upon a mortcaue-bond 
dated tho lUli Juno, 18o8. lent the first defendant tho sum of Rs 1 .301* 
upon the security of the i.roporty, tho subject of tho present suit ; ’that 
default having been made on the I2th June of tlio following year, the 
plaintiff applied, under Reg. X\ II ot 1808, for foreclosure ; and that an 
ordei was made by tlio Court, in October. 1800. to foreclose tbe said 
mortgage upon expiry of the year of grace in tho Octobor following Tl.e 
present suit was mslituted on tho 10th .\pril. 187.S. The second 
defendant was a purchaser iro.n the mortgagor after foreclosure 
ihe defence was. that the mortgage-hond contained an express 
provigion tliat, iniiuediato y after tho expiiatioi. of the date wiihm 
vbch It was stipulated that tbe money should be renaid, the 

Inrlh ‘‘"f of the mortgagor should cease to exist; that 

such right and possession had aixoiutely terminated on the dav 
default, the iLth Juno. IB-oO ; tiiat the coutinmuice of such 
poHSOHsion by the mortgagor after that period, and suhsequentlv hv 

rseslfh'; , poss-ssio.. adverse to 

L eSJtbo nlaintill s right . and tlio present suit not liuving been instituted 
within twelve voars of the date of defauU. was ti.o.ofuio barred by limita 
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The Court of first mstauce dismissed the plaintiff’s suit on the 
ground that the period of limitation must he taken to have begun to run 
on the date of default, on the 12th June. 1659. The lower appellate 
Court coDcurriDp in this view dismissed the appeal. 

The plaintiff thereupon appealed to the High Court. 

Baboo Rashbehary Ghose. for the appellant. 

Dr. Gurndas Banerjee and Baboo Jorjesh Chunder Roy for the 
respondents. 

The Court (McDonell and BROUGHTON. JJ.) delivered the 
folloWlQg 

JUDGMENTS. 


Broughton, J. — This second appeal arises out ol a suit for posses- 
sion after foreclosure of a mortgage of a taluc], to which the defendants 
plead limitation. The mortgage is dated the 30th of Jeyt 1265. corre- 
sponding with the 11th of June 1858 ; default was made on the 30bh of 
Jeyt. 12C(). or 12th of June J859. An apulication under Reg. XVII of 
1806 was made to foreclose the mortgage in Assin 1273 (Sep.-Oct. 1866 ) ; 
and the year of|graco expired in Assin 1274 (Sep.-Oct. 18G7). 

The present suit was instituted in 1284. on the 10th of April. 1878. 
And the question is. whether the date from which the period of limitation 
counts was to run from the 30th of .Jeyt 1266. the date of default, or 
from .Assin 1274, when the year of grace expired. 

The new Limitation Act, XV of 1877, came into operation before the 
suit was tiled : hut the Courts helow have anoliod Act IX of 1871, which 
dillers materially from Act XV of 1877. on the ground that the right to 
sue was barred before the .Act of 1877 came into operation ; and it is 
admitted that if the right was barred by Act IX of 1871, sch. ii, art. 135, 
iD cannot he revived. 

The rnovtgago-deed provided that if tho mortgagor did not pay the 
debt on tho 30 of Jeyt 1266. the mortgagee “ will [566] l)ecome the owner 
by pui'cbase, and entitled to possession." It is admitted that, if the 
plaintill had sued for possession as mortgagee, he would have been bound 
to filo liis plaint within twelve years from the 30th of Jeyt 1266: but it is 
contended that a different view must lie taken of a suit like tho present, 
after tlio torininatioii of foreclosure proceedings, which is not, like the 
other suit, a suit hy a "mortgagee" within the moaning of the words of 
art. 135 of .Act IX of 1871, but is a suit bv a mortgagee who has fore- 
closed and wlio has become absolute owner; and a case decided on the 
6th of last May has been quoted hy Baboo Rashbehary, who has 
appeared for tho plaintiff. In that csiSo--Ghi7iaravi Dobeyv. RainMonariith 
Ram Dahey. Second .\ppeal No. 126 of 1879 (1), tho point raised in the 
present appeal appears to liave been very fully argued, and the judgment (2) 
which was delivered by Mr. .Justice Pontifex [567] was directly in 


(1) 7 C.L.R. f.80. 

(2) The judgment of the Court-(PONTIFEX and McDON’I'Lr., Jj.) in tba case te- 
ferred to* as follows : 

FONTIFKX* J. — Thif* is a suit for possession after foreclosure. The mortgage wa^ 
cflcrtcd by an i nstrumont, under which tbo money was mndo payable at a partioulaj 
lime; in default of payment at that time, the deed declared » that tbo mortgagee should 
become tbo owner, as if it had been a deed of absolute sale; and that he should bo 
entitled to possession as if there had been a foreclosure. Tho suit has been 
more than twelve years after that date, and tho defence is, that the plaintiff is barred by 
art. 135 of tho Limitation Act of 1871, which is peculiar in its terms. It gives a period 


• (l>7 C.L.R. 580. 
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appella.it. The two cases in fact are 

«n?.H ^ ? than twelve years alter the date on which the mortgaRee was 
enti led to possession ; but within that period, as in the present Lse, fore- 
closure proceedings under the Regulation had been taken, and the suit 

erateTi the expiration of the year of 

grace. Upon this it was remarked : 

Now It cannot be said, wo think, that, after taking such proceedings 

he was only entitled to the time allowed by art. 135 of the LimiS’ 
Act as mortgagee. The very fact of his taking foreclosure proceedings 
Changes ins interest as mortgagee to that of absolute ownei and as he 
has biought his suit within twelve years from the date of such -'hango 
of cbarac.er we think he is no longer bound by that article^lS.O), 

after possession became adverse against him. It cannot, wo think be 
Z nosJSro fh ' r “ 0 ‘tllasee subsisted, that 

up to tl."e r b"; t "’7 possession afrrtfiapae 

toL i “iteeiv^ bo^'^ossion was not advefse 

advei^o’” ^ Wlosure became complete, possession became 

is pi^^nl?! at pap J mS" 3oT it;' ‘ " ' 

[5681 Rf‘g WiroflHfir h ’ i ‘owning to tne various provisions of 

ettH.-r J M n ' ■ ^ judgment proceeds as follows : “ The general 

ssssasEs 


of twelve yeir,-. from ibr time lb.it th- inortcacce Hr-f n » » 

•x th.3 to lb .1 morta-Kcj to obUi.i posiei.on to possession. That 

Urjfortiirjjito pro^i-jon iti thu Act of 1471 and it^h Kn ’ doubt, tbis was a v<?ry 

But i„ .unt, th.- form.T Act. wc are hfuL ] 

visions an.] 1 . [f thernfore. no proc^c- decide in accord voce with iis pru- 

within iw.-lve yt-.irs to-ilf r his position, fhc pi lintinN'suirw luldl"’ 1^^ morlRacoo 
ca.-e. duniiK the i.welv yoir. and wuhm about four veVrs a r Ji h ^ 

Ued to 1 Ik- nosses.iori. hocoi.uncnced foreclosure pr^o.-ceJines and"‘'fr'^T‘'’ 
ho hia Muc'l within >w.‘lvn years .“^ow itcannot ho s ,i,i the year of Rraco 

co(?(JinR«i. tint ht! wmh nnly *>utiil*'(I to the timo ilIrvwA i’ » ** tukiuc sucii pro- 

Act as mortKagoo, The very fact of iL rkinc . ' l ■' Liniilalinn 

irucreslas "lortR-itt-o lo th it of absolute owner aud^ is h^u? P^'^ccedinc. ch inRes his 
twelve vciirM from J-tie date of iucU cij.intfc o( charcici.V wnM 'viihin 

by that rtrtif'Je. thicik ho is no loii^»or bound 

Hv art. 1 10 he? would bo eiititkd to sue wirhi«t 

Hdvi rso ^iR iiiHt him. It cannot, wu think be sud i I’^'^‘*c»sion became 

and mortRiRcu -siiosisctd. ihit the possos.sioii of tlln m '''^''*‘'0“ "f niortg.igoc 

mortgagee. ‘ mortg.igor could he adverse to the 

l'’or the tiinc, therefore, he wis erititl"ii to t.v.. 

I t- tinir that the ye ir of grace expired p-.<Rp,,i„n wP mortgagee aud up to 

the foreclosure proceedings became conipLle iioase^sim, \ ''ut directly 

this suit, within twelve \e irs from that dale and il * vo.nni; t<lvci':c. He h is brought 
and ho i.s in time. W.: agre- will, the d^isio '^rtl l‘"»- 

flJ lOM.I.A. 340. 
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The title of the mortgagee, however, is not even then complete. It 
was ruled by Circular Order of the 22Dd of July, 1813, No. 37, and has 
ever since been a settled law, that the functions of the Judge under Reg. 
XVII of 1806, s. 8. are purely ministerial; and that a mortgagee, after 
having done all that the Regulation requires to be done, in order to foreclose 
the mortgage and make the conditional sale absolute, must bring a regular 
suit to recover possession, if he is out of possession, or to obtain a declara- 
tion of his absolute title, if be is in possession. 

In that suit the mortgagor may contest, on any sufficient grounds, 
the validity of the conditional sale, or the regularity of the proceedings 
taken under the Regulation in order to make it absolute. He may also 
allege and prove, if ho can, that nothing is duo, or that the deposit (if any) 
which he has made, is sufficient to cover what is due; but the issue, in so 
far as the right of redemption is concerned, will be. whether anything 
at the end of the year of grace remained due to the mortgagee, and 
if so, whether the necessary deposit has been made. If that be found 
against the mortgagor, the right of redemption is gone.” 

A very able argument has been addressed to us upon the question, 
and another recent decision of this Court has been cited — Lall Mohun 
Gungopadhi/a v. Proannno Chunder lianerjce (1) — in which the decision 
appears to have been in favour of the contention raised by the respondents 
in tlie present appeal. The case Is very shortly reported, and the facts 
are not stated in the judgment, which alone is printed : but on referring 
to the records of tlio case, wo find that the suit was one which was 
instituted “on the strength of foreclosure proceedings and for possession 
of the mortgaged premises by virtue of the sale having become absolute.” 

C569] The Court of first instance anpears to have decided the case 
upon the authority of the case of Tltirro Chundcr Gooho v. Gudadhar Koon- 
doo (2), which case was decided in 1BG6, when the Limitation Act, XIV of 
1859, was in operation. It was bliore decided, however, that the fore- 
closure “gave the plaintiff no fresh starting point," and tliese words are 
relied upon in the present case. The plaintiff appealed to the Additional 
Judge, who reversed this decision, on the ground that the mortgagor was 
not in possession adversely to tlio plaintiff. 

The decision of this Court, on special appeal in Lall Mohun'sease (l). 
was founded on tho words of art. 135 of the Limitation .\ct of 1871. the 
Court holding that tho earlier decisions on tho Act of 1859 were inappH- 
cal)le to tliis case ; and it was held that, under art. 135, tho mortgagee 
must sue within tl)c specified time, when ho was entitled to possession 
under tho deed. Thus tho suit was treated as a suit by a mortgagee. 

In the Presidencies of Mailras and Bombay, whore the Reg. XVII 
of 1806, does not auply, the law, although it has bean disturbed by 
a series of decisions which have been expressly declared by the Judicial 
Committee to he (piite unsound in principle — Tlinvibusawmy Moodelhj 
v. Ilofisaui Jioirtlien (3) — gives to the purchaser under a conditional^ sale 
an absolute right upon default of payment on the day stipulated. The 
essential characteristic of a mortgage by conditional sale was, that, on the 
broach of tho condition, the contract executed itself and tho transaction 
was closed, and became one of absolute sale without any further act o 
the parties or accountability between them. That it still has this 
in the Presidency of Madras, was what was decided by the case in 13 th 


(1) 24 W.R, 433. 


(2) G W.R. 88. 
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’’’ Pattabhiramier v. Vmcatarow 

SSin AMftnR of coDditional sales prior to the 

Regulation of 1806 m Bengal ; Sanfunmssa v. Sheikh Inayet Hossein (2) 

A - Bengal Regulation. XVII of 1806. was 

passed, IS stated in the preamble, section 1, as follows :— 

f j [orther requisite for the purpose of preventing improvi- 

transfers of landed property at an inadequate price by 

mnJrL aocompanied with a condition of sale to the 6 0.56*= 

Uhlh f’*' a stated period 7 C.L.R.58» 

mortgage is common throughout the country, under =* Shome 

Inth . - d^sigoations) that an L.R. 32. 

equitable provision should be made for allowing a redemption of the estate 

bnt^ wi'th'iT" f °° the principal sum 

lent, with interest thereupon, if the mortgagee shall not have been nut in 

possession. So that the period within which the right of redemption 

was to remain, was to be extended, for a reasonable and limited pe^riod 

beyond the actual date fixed for payment by the deed itself • and Certain 
prov..ra., a. to notice to the mortfiaRor, Ac, were made L carryi„„ out 

ii? Regulation purported to do, and all that if did 

in this respect. Beyond that it did not interfere with the rights of the 
purchaser under the conditional sale, which were well established and 
which it recognised, namely, that when the period forpavment had elapsed 

waVtobe extenrd“" that period 

The case of Forbes v. Ameeroonissa Bcqiim (.3) was a suit for nn<s«o<j 
s.on of a taluq, which had been the subiect of a morlgage Iv co'd^ 
sale , proceedings had been taken to foreclose under Reg. XVII of 1806 
It was found that the plaintiff, was really in posLJion undef a 
henami lease, and it was hold, that ho was entitled to possession without 
producing accounts of the usufruct of the estate, it an^earing that the 
unpaid.'''® P*-ocoo<l>ngs had been regular, and that the debt was admittedly 

the 

mittee would not liave decided thai- Com- 

because the liability to account is one that arLT on'TlrntTebT^^h' ’ 
when tho mortgafioe is in nossessir^n '^nA f ^ lel-itionship 

poeeeseion ; and as it [STir™ Tund ,n tb t 

was in possession from the boRinninc, the deoTsio'rof the 

mittce that he was not to account, must ha™ nr„cl ? 

that when these foreclosure procoedinw (in .iir ^ ® ground 

terminated, the debt being unpaid the rekUnn f regular) had 

«agee had ceased to exit. Th^ plaintiff dh, 

recover possession as mortgagee but he claimed ^ h 

and it was decided that he'' was entitled to “ ccce°d “ 

the manner provided within one year from the 1 

the mortgage will he finally forLlosed anV notification. 

^ ■oi'ociosed. and the conditional sale will 


(1) 13 M.I.a. 660 = 7 B 
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become conclusive, Tbe right to redeem when ib existed was preserved 
against the operation oi the law of limitation for a period of sixty years. 
Bub where foreclosure proceedings were completed by the expiration of 
the year of grace, the mortgagor was held to be barred, if he did not sue 
to open up the foreclosure within twelve years : Lot/ Hossein v. Abdool 
A/i (1). This c<ase can have been decided upon no other ground than that 
his position was changed by the foreclosure. 

In udditiou to the authority of the case of Ghniaram Dohey (2) lately 
decided by tliis Court, the case of Jcora Kkiin Singh v. Hookum Singh (3) 
has been cited. There the learned Judges of a Division Bench of 
the High Court, tlien at Agra, had before them a suit brouglit by the 
mortgagees under a deed of conditional sale, after foreclosure proceedings, 
the ol)jectof wiiich was to obtain possession of the property and mesne 
profits from the date at which the foreclosure proceedings terminated. 
It was contended that their right to possession did not become 
complete until they bad obtained a decree for possession, and the 
passage already quoted from the judgment in the case of Forbes v. 
d lieguni (4) was cited in support of that argument, — 
[572] namely, “the title of the mortgagee is not oven then complete." 
J3ut the lo trncd Judges observed that, " reading the passage cited on 
behalf of the defen<lants with wbat immediately follows it, and referring 
to the Circular Order (of tbe 22Dd of July 1813), to which roforonce is 
made hy their Ijordshios, we do not uadm\stand them to rule that the 
absolute right of the conditional purchaser has not accrued to him at the 
conclusion of the oroceedings taken under tlie Regulation, or that it is not 
(if those proceed ings were regular) to he referred back to that period. 
But wo understand them to rule that a conditional purchaser, if out of 
possession, cannot obtain possession l)y sninmarv application co the 
Jiirlgo. before whom the foreclosure proceedings wero hold ; but that ho 
mu.sb proceed l)y regular suit. And that, in like manner, if ho is in posses- 
sion at the termination of the foreclosure proceedings, and bods it 
necessarv to vindicate his title, he iriustdo so 1)V a regular suit.” 


Tlio learned Judges of the High Court at Agra quote the Circular 
,)rder of 22nd finly 1813, and two other Circular Orders, of the 25th of 
May 1H32 and of Mio 17th cd June 183J, which are to the same effect. 
Ml Circular Ordon* show that they svore directed against a practice 

•vhich liad grown up, and to which Lliey advert, for the mortgagee to make 
in application to Uie Jiulge on bho expiry of tin* v»^ar of grace bo ho sum- 
narilv pu^ in pos'?e.^*>ion of tho property. The learned Judges of the 
\ei*a Court go on to say : " Tlio Ih^gulation oxpre'-.sly doclares, that, on the 
expiry of ono year from the dale of tho notiticatioo, tho mortgage will be 
inallv foroidoHol, and tlio conditional sale will become conclusive.* And 
lie Suddor Court, while it was fullv competont to keep within due 
units tho oxerciso of their legitim ito powers by Courts subordinate, 
vas not CO up ‘tent to legislate and impO'>o on conditionnl purchasers, 
IS noco'i'^ary to the jiorfoction of their riglits, a condition not pre 
.cri!)od iiy the ]?e 4 ulation. But in triuh th^ Suddor Court (hd no 
nore t han it was competent to <lo. B ordered tlie Subordinate Cour 8 
,0 al)^L!dn from tho exercise of a jurisdiction which was not con- 
erred on them hy the Kogulabion, and it hdfe conditional purchaserb, 
vlio h:Ml obtained f >n‘c)o-^uro, if they l i quin*! the assisti uic o or 


aj 8 \V U. 470 

(3J 5 Agra Il.C.ti. 35S* 


l-i) G C. 500, noto. 

(4i 10 M.l.A. 340, (350-351). 
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[373] Court; to obtain the enjoyment of their rights, to proceed in due 
course by the institution of regular suits.” And thev quote a passage 
from Mr Justice Macpherson’s work on Mortgages,— ” ‘with that year 
fof grace! ends the mortgagor’s whole interest in his property, unless he 
can prove that, previous to its lap<e, ho was entitled to have it declared 
that the mortgage had been redeemed and thev held that the rights 
ot the mortgagee who had foreclosed, i.e., absolute rights, must, if 
established where they aro contested, be referred back to the period at 
whmh the proceedings under the liegulation came to au end. and must be ’ 
held to have become absolute at that date ; and they accordinglv gave him 
mesne profats, to whidi. if he had remained a mortgagee, he would not 
have been entitled. Dr. Gurudas argues that this is nob the case, but 
this argument appears to be answered in the case of a mortgage by 

Tndpl n following passage of the judgment of the learned 

Judges of the Agra Court, who say Indeed, were wo to bold otherwise, 
i c.. that the plaintifl is not entitled to mesne profits.” we should be 
oing injustice to the conditional purchaser, for from the termination of 
the foreclosure proceedings he can claim no interest upon the mortgage 
debt and if the conditional vendor was not answerable for mesne profits 
or the period antecedent to tiie recovery by the purchaser of a decree for 

interest to prolong to the 

utmost limit frivolous and vexatious litigation.” 

Court in a similar 

Pandroo Koomvar v. J/oAcs* Chumhr Mookerjee referred 
to in Jeora Khun Sinijh v. llooknm Sintjh (1). 

and Nxirsim, Pro^had Dass (2) 

and Mankec Kooer v. Sheik Mnnnoo (3) do nob appear to mo to have any 

thTrTmhT \ P'-o^ent case. The question in these cases arose under 
the Limitat on Act of 18.>9. and the Court was aske.l to decide when 

in the Idaintiff 1 depended upon the right to possession 

the plaint tf, and the adverse possession of the defendant. In the 

fsTil H e the defendants having purchased from the vendor under 
1374J the conditional sale at an auction without notice of the mortgage 
and having got into possession, and claiming as absolute owners their 
possession was held to he adverse to the conditional purchaser; and having 
been so in possession for twelve year.s. during which period the purchaser 

bv't^kr'; was barred by limitation, and could not 

sLt to foreclose under the Regulation, obtain a fresh 

art , but that decision is not inconsistent with the proposition that 

"Si::: ^ 

registering your names on the sherista of the Pnn 

Po».e,Bioa of it in the n^ofusBil, and on paytSe^t o'^^nXyo: y^u: 
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SODS, grandsons, &c., will continue to have felicitous occupation and 
possession thereof.” This was held to give the purchaser a right to 
possession, not as absolute owner, but as mortgagee accountable to the- 
mortgagor for the profits which he received subject to redemption within 
the period specified by the law of limitation, unless be should in the 
meantime have taken proceedings for foreclosure. 

In the other case the possession of the mortgagor asserting only a title 
as mortgagor consistent with the mortgage by conditional sale could not be 
considered as a holding adversely to the conditional purchaser so as to create 
a cause of action within the meaning and intention of the Limitation Act. 

The question of adverse possession in these two cases was decided in 
conformity with two decisions of the Judicial Committee in Pran Nath 
Roy Chou'dry v. liookea Begum (1) and Anundo Moyee Dossee v. Dhonendro- 
Chuiidcr Mookerjee (2). 

C575] In the present case it is not contended that the possession of 
the vendor prior to the termination of the foreclosure was adverse to the 
purchaser. 

It is not necessary to consider the question whether the article (135)’ 
bad the effect of obliging the mortgagee to sue for or to take proceed- 
ings within a particular period to foreclose his mortgage, nor to do more 
than to say that, agreeing with the view taken by the High Court at Agra 
and by Mr. Justice Pontifex, I am of opinion that the present suit 
is not barred by limitation, and that the appellant is entitled to suc- 
ceed. 


McDonell, J. — This case is on all fours with the case decided on 
6th May last by Mr. Justice Pontifex and by me (No. 126 of 1879) (3), 
and for the reasons given in that judgment I hold that the present suit is 
not barred by limitation, and that the appellant is entitled to succeed. The 
case must bo remanded to the Subordinate Judge for a trial on the merits. 
Costs to follow the result. 

Case remanded. 


6 C. 575 = 8 C.L.R. 250. 

JAPPKLLATE CRIMINAL. 

Before Mr. Justice Morris and Mr. Justice Prinsep. 


Ram Cuundeh Shaw and others v. The Empress.^' 

(oth January, 1881.] 

Dcngal Exci$e Act {Bcng. Act VII of 18781, ss. 9. 88. 1 A— Introduction into Calcutta of' 
Spirituous Liquor mnnufactHred elsewhere— Limits fixed by Collector^ AddxUona 
I'unisiwieni— Alternative Sentence of Imprisonment, 

Tbe provisioQB of a. 74 of tbe Beog. Kxeiso Act as to additional^ punishment, 
where there has been a “provious cooviotion for a like oflcnce/ contcinpl^t© 
merely the ca^o of tbe ofloodcr having beoo already convicted of an oflenco 
punUbablc with a fine of Rs. 200 ot upwards, and being again convicted ot 
another oQcnce puniebablo with the same puniHhmeDt ; it is not necessary tba 
ho should have been previously convicted of the aamo oflenco. 

[5763 The accused were aentonced by the Presidency Magistrate, under ss. 5 
and 74 of the Bong. Excise Act, to a fine of Rs. 200 each, in dofoult to tnr^ 
months' impriHonmont, and in addition to six months* imprisonment, 

• CrimiiKtl Appeal, No. 7G5 of 1880. against tbe order of F. J_Marsden. Esq-r 
Chief Presidency Magistrate of Calcutta, dated the 20tb November 1060. 

(1) 7 M.I A. 323. (2) 14 M.I.A. 101 = 8 B.L.R. 122. (3) 6 0. 566, note. 
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was the maximum term that could be awarded under s. 74. Held, that the 
senteaoe of imprisonmeuc was not ia excess of the powers given to the Magistrate 
by 8. 1'3 of the Presidency Magistrates' Act, the imposition of the additional 
sentence of imprisonment not affecting the Magistrate’s powers as regarded the 
original sentence under s. 58. 

No limits with regard to any distilleries in Galoutta having been fixed under 
3. 9 of the Act within which spirituous liquor manufactured otherwise than in 
that particular distillery, shall be introduced or sold without a special pass, and 
the fixing of such limits being necessary to a conviction of an offence under 
8. 58, the convictions in this case were set aside. 

[P., XG C. 799 (8031 ; R.. 4 C L.J. 403 (409) = 3.3 C. 1036.] 
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In this case Obioash Chunder Shaw, Husnoo Khan, Ram Chunder 
Shaw, Cbinibash Shaw, .\dhore Chunder Shaw, and Baneshur Shaw were 
charged with having introduced for sale spirituous liquor into the town of 
Calcutta, at 14, Mechooa Bazar Street, without a special pass from the 
Collector, the said spirit uot having paid duty as required by s. 18 of Beng. 
Act VII of 1878, and not having been manufactured at a distillery within 
the limits of the town, in contravention of ss. 9 and 58 of the said Act. and 
also for having in their possession spirituous liquor without a pass in 
contravention of ss. 17 and 61 of the same .\ct. They were tried before 
the Chief Presidency Magistrate, and Obinash and Baneshur were each 
fined Rs. 100, in default to undergo three months' rigorous imprisonment ; 
and Ram Chunder, Chinibash, and .Adhoi'e Chunder were each fined 
Rs. 200, in default to undergo three months’ rigorous imprisonment, and in 
addition to undergo six months’ rigorous imprisonment. Husnoo Khan 
was discharged. 

From this sentence Ram Chunder. Chinibash. and .-Vdbore Chunder 
appealed to the Iligli Court. 

Mr. R. Allen, for the appellants. 

The StandiiKj Counsel (Mr. Phillips), for the Crown. 


bv 


JUDGMENT. 

The judgment of the Court (Moimis and Prinsep, JJ.) was delivered 


PaiNSEP, .1. — The throe appellants before us. as well as two others, 
have booD convicted and sentenced under s. 58 of the [577] Bang. Excise 
Act (Beng. Act VII of 1878), and in addition to the penalty prescribed 
thereby, they have, under s. 74, been sentenced to imprisonment, in 
consequence of their having been previously convicted of an offence under 
the Act punishable with a tine of Rs. 200 or upwards. 

The Presidency Magistrate has recorded on the proceedings of the 
trial that he has " not the least doubt that tho defendants (with the excep- 
tion of Husnoo, who has been discharged) did introduce spirituous liquors 
without a pass, and have committed an offence under s. 58 of the Excise 
Act." 

To constitute an offence under the Utter part of s. 58, it is necessary 
that the offender shall have introduced, or attempted to introduce, for sale 
spirituous liquors manufactured at another place into the limits fixed for 
the consumption of such liquors manufactured at such distillery H.e.. a 
distillery established under s. 9) without a special pass from tho Collector. 

In tho present case we find that there is some evidence which 
apparently tho Magistrate has believed to show that tho liquor seized in 
Calcutta had been manufactured in Tallygungo. a suburb. Under tho 
circumstances it is not necessary for us to express any opinion on tho value 
of that evidence. But Mr. R. Allen for the appellant has maintained. 
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and the Standing Counsel for Government, who apneared to supnort the 
conviction, has ultimately admitted, that the Collector of Calcutta, up to 
the present time, has not. under s. 9. fixed limits with regard to any 
Qistillery in Calcutta within which no spirituous liquor manufactured after 
native processes except in that particular distillery shall be introduced or 

Cr\lri h 1 B.V ^ ^ Oft 1-- i.k ^ 


Appel- 
late 

. -WA oA,a.« M<iiuiuuiai aibtuiery snail dr introduced or 

Criminal, sold without a special pass. There cannot, therefore, be the special 
6 c“m 5 = "®°«ssary to constitute an offence under s. 58. and the convie- 

8C.LR-250 aride^°^ sentences passed ou the appellants must accordingly be set 


Two other parsons have been convicted simultaneously with the appel- 
lants. who have not been able to appeal, their sentences not being 
appealable. We have already held that no offence has been committed. 
T^- hound to deal with their cases under s. 147 of the 

ITigh Courts' Criminal Procedure .\ct. The Standing Counsel, on behalf 
oi (lovernmant, consents to [578] our proceeding summarily %vith this 
matter \yithoub complying with the special procedure provided by s. 181 of 
the 1 residency Magistrates Act. and as this would necessitate a mere 
compliance with form without any possible advantage, we direct that the 
conviction and sentences passed on these two men. Obinash Chunder Shaw 
and Ranoshur Shaw, bo set aside. Tbo fines, if paid, will be refunded ; 
and the appellants will bo released from jail. 

It is right that we should notice two onjections taken in this appeal 
to the l 0 galit> of tho sentences passed, Mr, Allen first contended that, in 
or.lor to render an otfeodor under tho Beog. Excise Act liable to addi- 
tioDJil punishment under s. 71, it is necessary that he sliould have been 
previously convictod of tho same offence, the words like offence being 
synonN mous with sa?nc offence. It aopcarstouB, liowever. that the section 
contomplates merely that tho olTendor having heon already convicted of 
an offence punishable with fines of 200 or upwards should be again con- 
victed of anobhor offence punishable with the same punishment, and that 
this is the correct intorurotatiou to be pub on the term like offence. The 
additional sentence of imprisonment passed under s. 74 would not be 
illegal if, in the case now bofoie us, an offence had been established 
under s. 58. 

Tho other oiijocbion is, tliat tlio alternative sentence of impri- 
sonmenb — viz., throe months’ rigorous imprisonment in default of paymoat 
of t.hn line imposed — is beyond what the Magistrate can intlict under 
s. 12 of the Presidency Macistratos* .\ct (IV of 1H77J. Mr. Alloa contends 
that, as under s. 74 of tho I^eng. Excise Act, the appellants wore liable to 
imprisonment for a term not exceeding six months, the Magistrate, under 
s. 12 of tho Presidency Magistrates' Act, could not sentence them to 
undergo iraprisonmoDb for more than six weeks, — i.c., ono-fourtb of six 
months, on default of payment of tho fine imposed. 


It appears bo us, however, that the appellants have been sentenced 
practically to two sentences, — one under s. 58 bo tine of rupees one 
hundred each, in default to underco throe months* rigorous imprisonment 
each ;*’ and tho other under s. 74, in adtlition to the penalty under s. 58, 
to irniirisonrnent each for six months. Tho imposition of the additional 
sentence would nob [579j affect the Magistrate’s powers as regards the 
original sentence under s. 58. It cannot ho doaied that, standing by 
itself, the sentonco under s. 58 is perfectly legal ; but it is contended that, 
by reason of tho a<]ditioDal sentence of imprisonment under s. 74, tho term 
of imprisonment in default of payment of tlio fine imposed under s. 58 is 
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excessive, and fcberefore illegal. We see no valid reason for this conten* 
bion, and indeed it would be an anomaly if a sentence perfectly legal 
under s. 58 should become otherwise, because the offender had rendered 
himself liable to an iidditio}t%l punishment on account of a previous con- 
viction under the Beng. Excise Act. 

We observe mat this case was heard by the Magistrate on the 6th, 
9th, and 16th November, though it was of a nature which should ordi- 
narily have permitted of its decision at the first hearing. No reason is 
assigned for the postponements, if it existed, or that they wore owing to ' 
the absence of the necessary evidence for the prosecution. We think it 
necessary to notice this, because frequent postponements add considerably 
to the expense incurred by the parties, and should be avoided. 

We observe also that, in the affidavit it is stated on behalf of appel- 
lants that “ application was made to the Magistrate for copies of the 
evidence in this case, but the same was refused,” notwithstanding the 
terms of s. 170 of the Presidency Magistrates’ Act. 

Conviction set aside. 


6 C. 579. 

APPELLATE CRIMINAL. 

Before Mr. Justice Mittcr and Mr. Justice Maclean. 


In THU UATTKU OP THK PETITION OF PaNJAB SINGII AND 

ANOTHER. The Empress V. Panjab Singh and another.* 

[5th January, 1881.] 

Crimmal Procedure Code {Acl X. of 1872t, s. 227. cl. {h)~RecordUn Reasons 
ConvKHon—Pfactice of High Court on Heuision. 


for 


Under cl. (/t) of a. 227 of the Crirninil Procedure Code, although a Magiatrata 
13 not required to record any evidence, he should, ia recording hia reasons 
for the convicti..ri. state them so. that ihe High Court, on revision [5801 
may judge whether there wore s-Jiricient materiais before him to support the 
conviction. 


Where they wore not so stated, the High Court, on motion sot the 
aside. 


COQvictiOD 


CF.. 1.8 c. 272 (274) ; 13 B. 97 (93) ; 18 C.P L.R. 17 (18) • 1 L B R 95 • 1 E R R 
‘208 (209); 3 L.B.R. 8 = 2 Cr. L.J.376: 13 P R. 1905 (Cr.) =81 &,R. 1905 = 


2Cr. L.J. 38;16C.P.LR. 132 
= 19A.W.N. 34: D,. 22 C. 391 


(183) : 12 P.R. 190f, (Cr.) ; R.. 21 A. 139 (191) 
(40^).J 


The accused were found guilty of an offence under s. 147 of the 
ienal Code. It apneared there was gambling going on in tho house 
of one Jakri, in which the accused confessedly took part. The gambling 
ended m a quarrel, and consequent disturbance, which caused great 
annoyance and alarm to the women in tho house. The Assistant Comuiis- 
sioner was of opinion, that although the original entry might be considered 
lawful, their remaining there to gamble and creating a disturbance was 
sumcient to bring the accused within s. 417 of the Penal Code. 

Against this order, the accused filed a petition in the High Court 
Mr. M. M. (jhose and Baboo Boidonath Dutt appeared for the peti- 


order of A. W. Paul E.n 

Assistant Commissioner of Darjeeling, dated the 23rd October. 1880. ^ 
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MiTTER, J. — We are of opinion that the conviction in this case must 
be set aside. The lower Court is cf opinion that the prisoner is guilty, 
Criminal. uQ(3er s. 447 ©f t ;|^0 Indian Penal Code, of criminal trespass. In order to 
constitute that offence, it is necessary to establish, on behalf of the- 
prosecution, that the entry into another person’s property must have been 
made with intent to commit an offence, or to intimidate, insult, or annoy 
that person in his possession, or that, having lawfully entered the premises, 
remaining there for the purpose of intimidation, annoyance, or insult, or 
with intent to commit an offence. Now, in this case, which was tried 
summarily, we have simply before us the finding and the reasons upon 
which the conviction is based under cl. (/i), s. 227 of the Code of Criminal 
Procedure. Under that section, the Magistrate was not required to 
record any evidence. 

We think that, under the clause in question [cl. (/t) of s. 227], a 
Magistrate, in recording his reasons for the conviction, should [581] 
state them so that this Court, on revision, may judge whether there were 
sufficient materials before him to support the conviction. 

In this case we do not find that there is any finding at all in the 
reasons stated, that the applicants remained in the premises on which 
they are alleged to have trespassed with any such intents as are mentioned 
in s. 4-17 of the Penal Code. .\ll that the lower Court upon that point 
says is this, that, " their original entry on the property was lawful, but 
their remaining there to gamble and creating a row must be hold to bring 
the accused within s. 447.'* It does not even say that they remained 
there in order to create a row, but simply that they remained there to- 
gamble, and then created a row afterwards. Even if the lower Court bad 
found that they remained there to create a row, it would have been doubt- 
ful whether such a finding svould have been sufficient, because it would 
have been as much oonsistent with the knowledge that they were likely to 
annoy as with the intention to do so. But as the finding now stands, 
there is not a shadow of ground for supposing that there was any evidence 
before the lower Court upon which it could be found that they remained 
there with any such intent as it is necessary to establish under s. 447. 

The conviction is. therefore, set aside, and the applicants directed to 
be released. 

Conviction set aside. 


6 C. 581. 

CRIMINAL, REFERENCE. 

Before Jir. Justice Milter atid Mr. Justice Maclean. 

Mona Sheikh v. Ishan Bardhan.* 

[lOth January, 1881.] 

Criminal Procedure Code (Act X of 1872), s. 'ill— Order of Acquittal —Compensation to 
accused. 

An order for componsatloo against a compfaioaDt may be made on an order 
of acquittal under e. 211 of the Criminal Procedure Code. 

• Criminal Reforonco, No. 211 of 1880, and letter No. 2987 from A. J. Alexandor, 
Bsq., Magistrate of Mymensiogb, dated the I4th December, 1880. 
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OPINION. 

Mitter, J. — We do not think that the trial and acquittal were 
illegal. As for the order for compensation, s. 209 seems to contemplate 
a dismissal of the complaint rather than an acquittal of the accused ; but 
referring to s. 212 and to the order in which the sections come, we are 
not prepared to say that an order to pay compensation may not be added 
to an acquittal. 


[5823 The complainant, Mona Sheikh, complained before the police 
at Gopalpore, that the accused and others arrested him, took him to one 
Poran Bardhan’s house, maltreated him. and kept him in confinement, 
but afterwards released him. The accused was discharged at the hearing 
before the Sub-Deputy Magistrate, a Magistrate who could only exercise 
3rd-class power under s. 211 of the Criminal Procedure Code, and the 
complainant was directed to pay the accused Rs. 20 as compensation. 
The case was referred by the Joint-Magistrate to the High Court, under 
9. 296 of the Criminal Procedure Code. 

The material portion of the opinion of the Court was as follows : — 


6 C. 582 =-8 C.L.R. 255. 

CRIMINAL REFERENCE. 

Before Mr. Justice Mitter and Mr. Justice Maclean. 


The Empress V. Salik Roy.* tl3th January, 1881.] 

Penal Code (Act XLV of 1860), s. 21 ) — Charge made o»i tttpori of Police that case was 
False — Charge of giving False Information 

A coQimitment for trial under tbo provisions of a. 211 of the Penal Code, for 
knowingly instituting a false charge with intent to injure the persons accused 
IB not Illegal, merely because the complaint which the accused made has not 
boon judicially enquired into, but is based on the report of the Police that the 
caso was a (also ooo. 

[R,. Rat.Un. Grim. Rul. 524 (525) ; 23 B. 22G{230)»5 Bom. L.R. 940 ; Cons., 14 
C. 707 |7 1 1) ,3 * ' 


Salik Roy. the accused, sent information to the Police through the 
chaukidar. charging certain persons with setting fire to his house ; and ho 
repeated the charge to the Police otTicer who went to his village to inves- 
^gate the case. In the end the Police reported the case to be a false one 
The Magistrate, thereupon, [583] at once directed the prosecution of Sailk 
Roy for giving false information, without calling upon him or giving him 
any opportunity to prove bis case. Salik Roy was committed to the Court 
of Session for trial, under the provisions of s. 211 of the Penal Code for 

knowingly instituting a false charge with intent to injure the persons whom 
bo accused. 


Tbo Sessions Judge, being of opinion that the commitment was illegal 

and against a decision of the High Court, which he referred to but did not 

name, sent the record to the High Court in order that the commitment 

might be quashed, or such other order passed as should seem proper to the 
iiJgn Court. ^ 

The following was the opinion of the High Court 


* Criminal Reference. No. 213 of 1380. and lette 
Eaq., Oniciating Sobsioos Judge of Sarun, dated the 


r No. T, b. 1, from J. 
18tb Docembor, 1880. 


F, Stovoos, 
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OPINION. 

Mitter. J.— This is a reference from the Judge of Sarun asking us 
to Quash a commicment. The ground upon which we are asked to do so 
IS, thac tno accused, who is charged with an offence under s. 211, Penal 
Code, should nob have been committed for trial until the complaint which 
he made had bnon judiciallv enquired into; and the Judge refers to a 
case decided by this Court which he considers applies to the present case. 

If the case referred toby the Sessions Judge is the case of Biyogi 
JJhagut (1), we may point out that it is not in all respects similar bo the 
present case. In that ca-se the coinplainanb, dissatisfied with the Police 
investigation and report, made a complaint to the iilagisbrace, which was 
uisraissed without his witnessa^. 

We donot tind in the record that there was any complaint made to 
the Magistrate in this case; but on the report of the Police tliab the case 
was false, the prosecution of the comnlainant was set on foot. We are 
unable to say that thero is anything illegal in the proceedings, and we are 
supportea in this view by the case of Empress v. Abrd Hasan (2). We 
are not aware of any recent ruling of this Court of a contrary tenor. We 
must, therefore, refuse to quash the commitment on tho ground on which 
the Judge’s recoiniuoodation is based ; see Ashrof Ali v. The Empress (3). 


6 C. 584 = 8 C.L.R. 265. 

[584] CRIMINAL RKFRRENCE. 

Before J/r. Justice Mittcr and Mr. Justice Maclean. 


The Emprks.s v. Smuo Behaha. ' l20th January. 1881. j 

Penal Code (Act XLV of leCO), s. 211 — Sdiicn'nn to Prosecution for making False 

Charge. 

A sanction fora prosecution for inakiog a faWe charce under 8.211 of tho 
PcimI Code, witliout bcarini; all the witnesses wlion) the person accused of 
making the false ebtrgo wishes to produce, is illegal. 

The High Court b.ispower to quash an illegal commitment .at any stage of tho 
case. 

[Cons., M C. 707 

The accused Shiho Bohara, at Teapo Police outpost, brought a charge 
against one i^ali Jonna aud otliurs of arson. Tne Police took up the case 
and reported it to he a false charge, and tho Magistrate, thereupon, sanc- 
tioned the prosecution of Shibo Bohara, under s. 211 of the Penal Code. 
Previously to this ordor, botvever, Shibo presented a petition to the Magis- 
trate asking for a judicial enquiry ; hut this petition does not appear to 
have boon disposed of. The case under s. 211 was sent to a Deputy 
Magistrate, who committed the accused for trial. Before the Sessions 
Judge the accused pleaded nob guilty, and objected to being tried, on the 
ground that ho had boon prejudiced by the refusal bo grant judicial inquiry 
be asked for. 

The Sessions Judge, being of opinion that the objection was a good 
ono, and that the commitment should be, thorofore, quashed referred 
the case to tho High Court under s. 200 of the Criminal Procedure Code, 
in his reference citing the ioilo%ving cases: — 

* Criminal Refercnco. Nos. 22G and 227 of 18S1, and letters Nos. 120 and l21, 
from tho order of A. W. Cochr.tn. Esq., Otliciatiug Sossioos Judge of Cuttack, dated 
the 27tb December 1380. 

(1) 1 C.L.R. 134. 


(2) 1 A. 497. 


(3) 6 C. 281. 
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In the matter of Gour Mohan Sing (1). In the matter of Bisko Barik (2), 
A&hrof Ali V. The Empress (3). Nusibunnissa Bibee v. Sheikh Erad 
Ali (4), i^heikh Brad Ali v. Bibee (5), and Govcmvioit v. 

Karimdad (6). 

[585] The following were the opinions of the High Court : — 

OPINIONS. 

Hitter, J. — Whether the Judge was right or nob in postponing the 
trial after it had once begun, I think this Court has the power to Quash au 
illegal commitment at any stage of a criminal proceeding. 

In these two cases I am of opiniont hat the commitments should bo 
set aside on the ground that the sanction for prosecution under s. 211 was 
illegally given. Whatever might have been said in Nusibunnissa Bibee v. 

(4), the later cases have distinctly laid it down that a 
sanction for prosecution under s. 211 given without hearing all the 
witnesses whom a complainant wishes to produce in Court, is illegal. In 
these cases, therefore, the original orders sanctioning prosecution under 
8. 211 are illegal. That being so, the commitments are also illegal. 1 would, 
therefore, set tliem a side as recommended by the Judge. 

Maclean. J. — The principle involved in tliese cases is the same as 
that involved in the case of Chukrodhur Pati just disposed of ; and as I am 
of opinion that any convictions had upon the trials under the commit- 
ments which we aro asked to quash would be set aside. I think the simplest 
course is to set aside the proceeiiiiigs at tliis stage. 


6 C. 535 = 7 C.L.R, 562 = 4 Shome L.R. 88. 

SM.^LL, CAUSE COURT REFERENCE. 

Before Sir Rickard Garth. Kt., Chief Justice, Mr. Justice While 

and Mr. Justice Mittcr. 

Kali Kumar Roy {Plaintiff) v. Nobin Chunder CHUCKEUiiUTTY 

(Defewlant). [13blj January, 1880.] 

WHITJ: ind Mcm-U. JJ.— Tho m^ro fict th.u person looks after an 
appoil aii.l «ivos ltHtrucblon^ to in connection witU ea ih uppeal does 

r ‘.toTA’cVxx’.Viros" 

1 Courts of and h ,UU h.msi- I out as ready to perform wh .c is Us.i ally con- 

Bidcrol mukto.r H work, for r wsia, sueb p.roti i.s no less acfnij- is mukteJr 

on ibo particuuE 

[R., 14 C. 550 (5GJI : 'JO A. :jS0 ( j-IK ; D.. IB M. 13:3 ,isgi J 

Tins case was referred for the opinion of the High Court ; the f mfc.; 

being fully sot out in the following order of reference • 

‘‘“'1 admitted and enrolled as a duly 

qualified muktoar. was employed by the dofan.Unt f ,r the ..u, pose of 

BrU'iH Oriu.Hi! (} )Uf' Rfffor<»nc<*4 N') '2 nf u « •- 

JudRC ol tbc S,n,dl C.uso U.urt at dated the lUth D.^<^mb"r'iS79 


(1) S li.L.k, Ap. U. 
(4) 4 C.L.R. 413. 


(vh IG W. R. Cr. 77 
(5) 4 C. L. R. 531. 
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looking after a regular appeal of his and giving instructions to the pleaders 
in connection with it. In consideration of the plaintiff’s agreeing to per- 
form these services, the defendant promised to pay him Ks. 100 as remu- 
neration. 

“The plaintiff having performed the services which he had agreed 
to perform, now sues the defendant for the recovery of his remuneration. 

“ The defendant contends that the plaintiff is, under s. 13, Act XX 
of 1865, incapable of maintaining the present action. His argument 
is, that when the plaintiff agreed to look after, and did actually look after, 
a case of the defendant in a Civil Court, and gave instructions to the 
7 C.L.R. on behalf of the latter, he was necessarily practising as a 

Shome muktear in that Court in connection with that case ; and that as he had 
L.R. 88. previously obtained a proper certiBcate authorising him so to practise, 

he came under the provisions of s. 13 of Act XX of 1865, and his suit is, 
under the latter part of that section, not maintainable in a Court of 
Justice. 

“ This argument seems to me to make two assumptions, the correct- 
ness of neither of which 1 am prepared to admit : — Isl. that any one who 
looks after a case of another and gives instructions to the pleader engaged 
in it, is necessarily a muktear within the moaning of Act XX of 1865 : 
and 271(211/. that looking after a case of another and giving instructions to 
pleaders, amount to practising as a muktear within the meaning of s. 13 
of the Act. 

[587] ' The case of Puzzle. All (1) seems to show that a private agent 
may go between tlio client and liis vakil without his being a muktear 
under .Act XX of 1865. The Iloii’ble Mr. .1. Phear, in delivering the judg- 
ment of the Court, said. ’’ there is nothing either in the words of the Act 
(moaning XX of 1H65), or in its spirit, to prevent him (Fuzzle Ali) as 
privtUc at/cut from going between the prisoner and the duly authorized 
vakil.” The case of GujraJ Svtfjli (2) would seem to show that there is 
nothing in .Act XX of 18G5 to restrain any person from supplying inform- 
ation to vakils in the presence of the Judge. 

“ Even the new .Act (XVIH of 1879), which is evidently more strin- 
gent in its provisions than the one which is still in force, does not prohibit 
private servants of persons from giving instructions to pleaders (s. 13). 

“ So far as I can see, tlie nliinciff hero w \s not a muktoar witliin the 
moaning of .Act XX of ISGo. but merely a private agent of the defend- 
ant appointed for tiio purpose of going between him and his vakils, and 
giving instructions to the latter, and generallv looking after the progress 
of tlie case. The words ‘ practise as a muktear ' used in s. 13 of the Act 
appears to mv tnind to mean simply 'to aoooar or act as a muktoar. 
Looking after a case and giving instructioos to pleaders aupear to me to 
bo (juite different from appearing or acting within the moaning of s. 5 of 
the Act. 'The wor<l act in s. o of the Statute has been construed to 
mean the doing something as the agent of the principal party, which shall 
ho recognized, or taken notice of. by blio Court as the act of that principal: 
vide Puzzle (1). 

” There is nothing to sliow in the present case that the plaintiff did 
anything of the kind in connection with the regular appeal, which he was 
employed to look after, which could in any sense be construed to be the 
•doing of something as the agent of defendant which could he reoognizem 
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<1) ig W.R. Cc. Rul. 8. 
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or taken notice of, by the Court as the act of the defendant. Looking 
after a case and giving instructions to pleaders do not, in my opinion, 
amount to either appearing or acting as a muktear, or, which is [586] 
the same thing practising as such; vide Kali Charan Chund (l). The 
plaintiff, therefore, did not practise as a muktear within the meaning of 
8. 13 of Act XX of I860, by simply looking after the progress of a regular 
appeal in a Civil Court and giving instructions to the pleaders engaged in 
it. The section does not in consequence stand as a bar to the mainten- 
ance of the present suit. 

I have, however, serious doubts as to the correctness of my con- 
clusions, firstly, because I have nowhere been able to find a correct defi- 7 
nition of the word ‘ muktear ’ as used in Act XX of 1865. and also because 
I have been pressed with the conviction that dalals or touters who 
ought nob to be allowed to enter the precincts of our Courts of Jus- 
tice will be encouraged to ply their trade if the opinion which I have 

come to on the question of law involved in the case be good and 

correct law." 

The Judge decreed the ease in favour of the plaintiff, contingent on 
the opinion of the High Court on the following points : — 

1. Whether looking after a case of another and giving instructions 
to the pleaders engaged in it necessarily amount to oractising as a muk- 
tear ? 

2. Whether an agreement to do these acts by a person nob duly 

admitted and enrolled as a muktear is contrary to law ? 

3. Whether upon the facts found above plaintiff is entitled to 
•recover ? 

No one appeared before the High Court. 

The following were the opinions of the Court ; — 


OPINIONS. 

concurring) The third point as stated by 
the Small Cause Court Judge virtually raises all the questions upon which 
the opinion of thig Court is sou^jht. 

The third point is whether, upon the facts found, the plaintiff is 
entitled to recover. 

The facts found are those The plaintiff, who has not beon 
admitted and eurollod as a muktear. and consequently is not [589] 
in possession of a certificate authorizing him to act as a muktear was 
employed by the defendant for the purpose of looking after a regular 
appeal which has boon preferred by the defendant and also for giving 
instructions to the pleaders in connection with that appeal. The remu- 
neration for the services was fixed by agreement at Rs. lOO. The services 
have been performed The plaintiff sues for the Rg. 100. The defendant 
resists payment on the ground that, by virtue of s. 13 of Act XX of 18G5 

Seetiin V-J maintaining a suit for the agreed reward, 

faection 13 of the .Act cited enacts, amongst other things, that any person 

who shall practise as a muktear in any Civil or Criminal Court without 

having previously obtained a certifica^^^ ,hall be liable to fine, and shall 

rlslnr maintaining any suit for any fee or reward for or in 

respect of anything done hy him as such muktear. 

arecnl^r resolves itself into this, whether the looking after 

a regular appeal and the giving instructions bo pleaders in connection with 
It are a practising as a muktear within the meaning of the section. There 

(1) 9. B.L.R. Ap. 18«18 W. Cr. R. 27. 
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is no definition in the Act of what the Legislature meant by practising as 
a muktear. Bub I think the meaning may be gathered from s. 11 of the 
Act, which enacts that “muktears” duly admitted “and enrolled may, 
subject to the conditions of their certificates as to the class of Courts in 
which they are authorized to practise, appear and plead in any Civil 
Court, and may appear, plead, and act in any Criminal Court within the 
same limits.” It may fairly he concluded from this that, hy practising as 
a muktear in a Court, the Legislature meant, in the case of a Civil Court, 
appearing or acting in that Court: in the case of a Criminal Court, appear- 
ing, pleading, or acting in the latter Court. 

It is nob stated in the reference whether the regular appeal preferred 
by the defendant was a civil or criminal appeal, bub this will not affect the 
decision, as upon the facts found the plaintiff was clearly nob employed 
to plead for tho defendants. 

Did tbe plainbift then apoear or act id Court ? I think not. These 
words have a well defined and well-known meaning. [590j To appear for 
a client in Court is to be present and to represent him in tho various stages 
of the litigation at which it is necessary tliat tho client sliould be present 
in Court by himsoU or some renrosentutive. To act for a client in Court 
is to take on his behalf in the Court, or in the oflicos of the Court, the 
necessary steps that must bo taken in the course of the litigation in order 
that his case mav bo properly laid before the Court. What the plaintiff 
is found to have done in the present case was nob appearing or acting for 
the deferiiiant in the sense in which I think the words must be understood 
nor involved any such appeai'ance or acting. Ib is true that, in rendering 
the stipulated sov vices, iio tnust have attended the Court and frequented the 
oHices of tho Court at certain times, but his prejiGOce there was not for the 
))urooso of representing bis client or taking any stons in the suit on bis 
bclialf. hut to watch his case and see that others had taken the necessary 
stops and wore fully informed as to tho nature and facts of his employer's 
case and as to the best mode of conducting it. It would, I tliink be a 
straining of tho language of the ;Vct to hold that attendance at the Court 
and its otlices for the latter purposes was a practising as a muktear. 

Tiie authorities cited in tho reference are in favour of this view. 


In tho case of (7/fjf'<U Sffitjh (1), whicti was an appeal against an 
order of the Judge of Tirhoot restraining all persons from coming into bis 
Court and instructing pleaders oxcopt muktears duly enrolle<l under Act 
XX of ldG5, Jackson, J., sot aside the order saying, that “ there is nothing 
in tho provisions of that Act which restrains any person from coming 
into tho presence of the Judge acd supplying information to the vakils.’* 
In tho case of lOi/i Charttn Chunrl (2) tho Officiating Joint Magistrate 
had tine i the petitioner under s. J.J of the Act for practising as a muktear 
witijout luLving a certificate. What the potitionor had done was to write 
out a petition of complaint for one Komiruddin, wbicli Komiru<ldin pre- 
sented himself in the Officiating Joint Magistrate's Court. [59 13 Kemp 
and (xlovor, JJ., set asiiio the order and remitted the lino, remark- 
ing i.hat tho mere writing of a potitior) for a party, who afterwards 
presents that uetition hinisolf/’ is not ’'acting in tho sense of s. 11 
of .\ct XX of IHGo.” In tho case of Fnizlc A!i (3), I'boar and Ainslie. 
J,J., set asule tlio order an<) remittefl tho fine infficttnl upon the petitioner 
for practising as a muktear. Tliu petitioner liad, as appears from tho judg- 
ment of tho l.)istrict .Judge, " instructed the vakil, stood beliind him during 


(•2; y B.L.R. .\p, 18=^18 W.R. Or. R. 27. 


<l) 10 W.R. 355. 

(3) 19 W.R. Cr. R. 8. 
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the trial, suggested questions and taken an active part in the management 
of the defence.” Phear, .J.. in giving judgment, says “ I think the word 
act in s. o of the Act means the doing somethine as the agent of t!io princi- 
pal party which shall he recognized, or taken notice of, hv the •'Jourt as 
the act of the principal, such, for instance, as filing a document.” 

I am of opinion, therefore, as well upon the authorities as upon the 
true construction of the Act. that tlie plaintitT, in rendering tiie services 
which he is found to have rendered, was not practising as a muktoar within 
the moaning of the Idtli section, and is therefore not debarred from main- 
taining this suit. If tuiit he so. as the services have been porformod, he is 
entitled to recover the agreed reward from the defendant. ^ 

Garth, C. .7. —My learned hrothors. in deciding this question, have ^ 
thought it right to deal with it in the same way as it has been dealt with 
in the Court below; that is to say, they have merely considered whether, 
having regard to the facts of this particular case, the plaintitf hasdone 
anything for the defendant which a person who is not a nnalitiod muktear 
IS prolnhited by law from doing ; and if 1 thought that this was the proper 
mode of dealing with the question, 1 should probahlv have arrived at the 
same conclusion as they have. 

But I think that this is not tho fair or proper mode of dealing with 
the question ; and tliat, for the purpo.se of ascertaining the phiintiff'.s right 
to succeed in this suit, or in other words, for tho purpose of ascu taining 
whether the plaintitT, in what bo did for the defendant, ?r^s .<ctin(j an a, 
itL592]i3 necessary to onejuiro whether tho plaintiff reallv'actod 
in this instance as a private agent of the defendant, or as a muktoar 
hahitually practising in the Courts as such. If the plaintiff merely acted 
as the private .agont of the d, -fondant in giving instructions to tho pleader 
and ah.staiDod from doing anv of those acts which l.v law can only be 
done by a duly .jualified muktear. then I think Mr. Rampini is quite right 
m holding that the plamtill is entitled to recover his promised remunora- 

^on. But if tho plaintilt IS 1,1 tho habit of acting for clients gononllv in 

Courts of law. ana holds himsolf out as ready to oeidorm what is usually 
considered inuktoar’s work for reward, then I think ttiat ho was no loss 
acting as a muktoar m what he did for tho defendant, because lie mav 
havo abstauiod in this particular case from doing any of those acts which 
a duly qualified muktear is alone legally capable of performing This 
seems to ino to eonslibuto the difloroncy between acting as a urivate a'^en*^ 
and acting as a muktoar. If a man hoMs himself out generally ns ready to 
conduct cases for clients for reward, and makes this his public profession 
or calling in tlio same way as a pleader or an attornev. then he cannot 
VMtIi propriety ho conshlorpd a pt irate at /cut . 

I’nloss tliis is the proper view of the law. the Legal Bractitionors’ 
Act, whatever tlio intention of tho Legislature may have been mus‘ 
of nocessi V, so ar as it relates to muktoars. become a dead letto'r ■ ami 
duly qualified muktears will be dopiived of their logirimnm ..r.m 

Th t’” 

tears at all In that case it is clear that either fresfi Uw\^\it\r%T^ io 

X u.”;,::; 

acting as a muktoar is to moan. u*aii> wnat 

qualified and enrolled as muktoara, but who have 'nrmuLd^irr 
without obtaining their cortiricates. The language of s n doo 
seem to afford some ground for this viow^and yet' it 
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absurdity that a man, who is duly qualified aod enrolled as a muktear, 
and who has only neglected to take out his certificate [393] should be 
subject to penalties, and disabled under that section from suing for his 
fees : whilst a man who is neither qualified nor enrolled as a muktear, 
nor certificated, should be enabled to recover his fees, and be subject to 
no penalties. It is difificult to conceive that this could have been the 
intention of the Legislature. 

But whatever may be the meaning of s. 13, s. 5 ol the same Act 
appears to me to remove all difficulty, aod to debar the present plaintiff, 
if he has really acted as a muktear, from the right to enforce his present 
clainn. iSection 5 enacts that no person shall appear or act as a muktear, 
Ac., unless he shall have been admitted and enrolled, and otherwise duly 
qualified to practise as a muktear, Ac.” The plaintiff, therefore, if he 
practised as a muktear when acting for the defendant, did an act which is 
expressly forbidden by the Legislature ; and I take it to be clear, as a 
matter of law. that he cannot recover his fees for doing such an act. See 
the case of a broker suing for his fees, without being licensed — Cope v. 
ItowlandH (1), and of an appraiser suing for work done without being 
licensed Palk v. Force (2). 

I think, therefore (having regard to the foregoing observations), that 
in order to decide this case properly, the loa>'nod .Judge in the Court below 
should be directed to ascertain whether the plaintiff, when acting for the 
defendant, was a private agent of the defendant, or a person who practises 
generally for reward in Courts of law as a muktear. Bub as my learned 
brothers are disposed to take a different view of the matter, the judgruent 
which has ijeeu passed for the plaintiff must stand. 


6 C. 594^7 C.L.R. 543 = 4 Shome L.R. 33. 

[594] APPELLATE CIVIL. 

ficfoie Sir Richard Garth, Kl., Chic/ Justice, Mr. Justice White, 

aiul Mr. Justice Milter. 


In the matter of the petition of K.\llv Sqonderv Dahia. 
Kallv Soonder^' Dahia v. Iluimi'in Chunder Chowdhry.’*^ 

(13th .January, 1881.) 

Api>€<il — Order by Judge of the Court presiding over the Privy Coxoieil Deparivunt 

— hetters Paienty s. \b— Judgment — Certified Copy of Order of the Privy Council- 
Civil Procedure Code {Act Xof IS77K s. GIO. 

A decree obtained on appeal by certain defondaots in tho !{ic;h Court was 
appealed to the Privy Council by one only of the two plaintiffs to tbo suit, and 
the decision of tbo High Court was reversed ; tbo plaiutil! wbo bad appealed 
assigned bor share in tbo order of tbe Privy Council to one of tbo dcfondants» 
and delivered him tho certified copy of the decree made in the Privy Council* 
Tbo plaintiff who bad not appealed to the Privy Council applied to the High 
Court for leave to transmit the order to tbo Court of first instance for execution of 
tbe ^barc decreed to him. but on account of tbe assigomont abovomontioned. was 
unable to produce tbo certified copy of tbo decree of the Privy Council* Tbo Judge 
presiding over tho Privy Council Department in tbe High Court bold, that tho 
production of a certified copy of tbe order of the Privy Council was excusable 

* Appeal under s, 15 of the Letters Patent from an order of Mr. Justice Ponti/ox, 
dated tbe '27th February 1680, made on an application by tbe appellant in Privy Council 
Appeal No. c of 1870* 

(1) i M. and W. 149. 


(2) 12 Q* B. 666. 
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under the cir^mstances, but refused the applicatioo, oo the ground that the 
decree oi the Court of first instance, which was affirmed by the Privy CoUDcil 
could only be executed as a whole and not p.artly by ouc of the pI.UDtiQs. 

Held OD appeal per Gauth, C. J. — That the duties of a Judge in dealing with 
the meaning of decrees of the Privy Council arc purely ministerial, and that any 
order made m such ministerial capacity could not bo considered a judgment, and 
could not, therefore, be made the subject of an appeal to a Bench of the High 
Court under s. 15 of the Charter (II. ** 


1881 

JAN. 13. 

Appel- 

late 

Civil. 


i’er White and MiTTEU, JJ.— An order of a Judge presiding over the Privy 
Council Department in the High Court, rejecting an application for execution 
IS a fciial order, and is a judgment within the meaning of s. 15 of the Charter 
aod IS therefore appealable : ^ 


6 C. 594 » 

7 C.L.R. S43 
— 4 Shome 


[Disappr.. .35 M.l (17) =8 M.L.T. 
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One Shumbhu Chunclia Chowilhry. by a sanatl Id 1226 B. S. (1820) 

granterl a shikmeo talook, compi-isinf! three mou- [595]zas. to bis sister’ 

one Kassiswan Dabia (2). Ivassiswari ha.l a sou. the husband of the 

pro-(lec 0 a.sod her. On tho 3rd Assar 1272 (iGtb Juno 

ISG-j Kassisvvari died, and by her will left the above properties to her 

daughter, Chundra Moni Dabia, and tho adopted son of Sreomuty Kali 

boondery Dahi:i. equally. Kassiswari died on the 20th Bhadoor B S 

(corresponding with Ith September 1871). whereupon one Kassi Kissorv 

Ko> and one Hurnsh Chundor Chowdry took possession of tho property. 

alleging that tlie s.mad only conferred on Kassiswari a life-interest in the 

pioperty Chundra Mom Dabia and Kally Soondery Dabia. on behalf of 

her adopted son. on tho Ujth January 1873. brought a suit to recover 

possession of the property and for mesne probts under the sauad and will 
before mnntionod. 

Tho Subordinate Judge held that the sanad and the will were valid 

tho f’ r*" "1 The defendants aunealod to 

tho High Court, and the learned Judges (Bim ii and Morris, JJ.) decided 

levoising thei ocrec o the lower Court, that, upon the right interprotaLn 

Hour’ f ^ I Kassiswari was a gift of a life interest only, and 
that, tlmmfoi^. she had no right to dispose of tho property by will In 

ilu’rm I'oing dead) lil.oobun Moliini Dabia and 

Hurro Kmkury Dabia. her daughters, who had been substituted for her 

on the lecord. applied and obtained leave to appeal to the Priw 

ojncil. Kally boondery Dabia, the mother and guardian of Sliurut 

Chundra Lahm. did not join in tho appeal. On the appeal beinc lieard 

their Lordships of the Judicial Coinniittoe revors^od tho ^ ti.ufim.’ 

{"vas that the sanad of 1226 (1H20) gave to 

it under her will : their Lordships, however, declined to decide ti.ngl.ts 
of bho plaintilts i?Uer '»/>. Ilurro Kinkurrv Dahia whiU 

pemlinR, purcliasod tlie rifiht. titlo aucl intoreab of’ her co-u 

proporbios m fiuostion. aim on tlio Ibh I mn irv iRwn ii r- 

havine taken Lt execution of tl L- iv Cou, M not 

[396] interest in the subiect-mattor oVtIu, “u it P 

'thury, and ,nade over ti l.i“ t e cor i fej ^ 
apooal to tho Privy Council 


(1> See 1 C. 102. 

(2| The worclh of the oift are -et out in ts,. « „ 

4 C. 23. roportea in L. U. 5 1. A. 138 and 
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Od the 13th May 1880, Kally Soondery Dabia, on behalf of her 
adopted son, applied to the High Court for execution of the order of the 
Judicial Commictee. 

Mr. Phillips for the applicant. 

The Advocate-General (Mr. Paul) for Hurrish Chunder Chowdhry. 

The Judge in the Privy Council Department of the High Court, 
PONTIFEX, J. (after stating the facts), continued: — “The oarty who did 
not appeal having applied to execute the decree has been met with two 
objections : the first, under s. 610 of Act X of 1877, that this apulication 
could not be granted, because it was not accompanied by a certified copy 
of the decree of Her Majesty in Council ; but the defendant himself has 
got that certified copy of the decree, and I think the objection under 
s. 610 cannot be sustained The other objection to the execution of the 
decree of the Privy Council was, that the decree of the original Court 
upheld by the Privy Council could only be executed as a whole, and not 
by one of the two plaintiffs. Mr. Phillips relies on s. 231 of Act X of 
1877. Now the two plaintiffs claim under a will which is not free from 
difficulty. The Privy Council decline to construe the will as between 
the two olaintiffs claiming under it. I think, therefore, I must refuse the 
application for execution, and the applicant must be left to a regular suit 
to enforce her claim to any share of the property, but I do so without 
costs. 


From this decision Kally Soondery Dabia Chowdrain appealed under 
s. 15 of the Letters Patent. 


The Standing Counsel (Mr. J. D. Bell) for the appellant. — The Judge 
ought to have ordered the decree to be executed by tlie Court below under 
s. 231 of .Act X of 1877, at the same time ordering the protection of the 
rights of the other docroo-holJers. If the judgment now appealed against 
is sound, a defendant could, by purchasing the right of one out [597] of 
several successful plaintiffs, do awav with the good ohtained by the decree. 
Indro Coonxar Das$ v. Mohinec Mohiin Hoy (1) lays down the proper pro- 
cedure whore one of several decree-holders wishes to execute his decree, 
but I can find no case which would servo as a precedent whore one of 
several plaintiffs sells his rights. See. however, the notes to s. 238 in 
Mr. O Kinealv’s Code of Civil Procedure — I rely on ss. 231 and 530 of 
Act X of 1877, 


Tne Advocatc-Genmil (Mr. Pawf) for the respondent. — There is no 
.ppeal from an order of a Judge sitting on matters connected with the 
*rivy Council, refusing or allowing an appeal : Aniirrunnissa v. Bchary 
'jail (2). Further, s. 610 of .Act X of 1877 lays down that the applicant for 
ixecubion must have in his possession a certified copy of the order of the 
*rivy Council. The applicant in the present case has not such a certified 
;opy. the only certified copv is with us; and inasmuch as the applicant 
vas not a party to the appeal to Her Majesty, she cannot obtain one . 
lor only remedy is to bring a regular suit for a deciaration of her rights 
indortho will. The remarks made in Joynarain Giree v. Goluck Chunder 
\Iyl>;e (3) apply to this case. (GauTH. C. J.— In replying Mr. Bell, we wish 
mu to confine yourself to the question as to whether or uo we have juris- 
liction. The order scorns to be ministerial; can you call it a judgment • 
.nd if it is not a judgment witliin the meaning of s. 1.5 of the Letters Paten . 

t is not appealable.) 


(1) 15 W. R. 169. 


(2) 26 W. R. 529. 
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The Standing Counsel (Mr. J. D. Bell) in reoly referred to Maepher- 
sod’s Judicial Committee Practice, p. 147. [Garth, C. J. — But see 
s. 19 of Act VI of 1874, the word *' enforcement ” is not used in reference 
to the High Court ; and the order made by the High Court cannot be 
considered a judgment, but merely a direction as to tbe Privy Council 
oi'der.] 


JUDGMENT. 

Mitter, j. (after stating the facts down to the decision of the Privy ‘ 
Council, continued). —Hurro Kinkurry Dabia, on the 4th January 1880. 
conveyed away tn the respondent her [598] right, title, and interest in 
the subject-matter of the suit. <vc., and made over to Iiim the certified 
copy of the decree made in appeal to the Judicial Committee, Previously, 
however, she had uroduced this certified copv in this Court, when slio 
mafia an aDulicatiou in tlie matter of security for costs which slie had 
given in the Privy Council appeal proceedings. A copy of this certified 
copy of the final ilccrce of the Privy Council is on the record of this 
Court. 

The appellant before us tlion made an application to this Court 
setting out all tliese facts, to he allowed to execute the docroo of the Court 
of first instance as restored and atlirmed hy the Judicial Committee of the 
Privy Council. The respondent raised two objections. — first, that the 
application was nob accompanied l)y a certified copy of the decree of Her 
Majesty in Council, as it should have been under s. GIO of the Civil Pro- 
ceiluro Code ; and secondly, that the appellant, umler the peculiar circum- 
stances of r.lio case, ought not to bo allowed to execute the decree, until she 
estahlishc.s lier riglits to a share in tlio property in dispute in a regular 
suit instituted for that purpose The learned .ludge of this Court, before 
whom this application wa-> brought on for hearing, being of oninion that 
there was no force in tlie first objection, iiiasmuch as the defendant him- 
self was in possession of the certified copy in tjuostion, disallowed the 
application upon trie second objection, Linders, l-o of the Letters Patent, 
this appeal lias been preferred against that decision. A preliminary objec- 
tion bas been taken to the hearing of thn appeal, on the ground that an 
order passed under s. 010 of the Civil Procedure Code is not a judgment 
within the moaning of s. 1 .o of the Letters Patent, and is thoroforo not 
appealable. 

I am of opinion that r.his objection is not tonalilo. In the first place, 
whotlier the function of this Court under s. GIO ho judicial or nob the 
learned .Judge who lias disposed of the appellant’s apidication under’ that 
section has passed a decision .lisposing of it judicially. Conceding that 
under that section, this Court tias no judicial discretion to exorcise but 
IS bound to transmit tho order of Her Majesty to the Court which 

'vas not done in this case. Tho learned 
LS99J .ludgo Who hoard that anplicabion has exercised his judicial discre- 
tion under s. 2:{loftho Civil Procedure Code, and tho order ,)assed by 
him IS therefore a judgment within tho meaning of s. I.jofthe Letters 
1 atont, and accordinply subjoct to aopeal. 

It has l)oen said that this Court has no jurisdiction un<lors GIO to 
decido any question between tho parties, and tl.at as the learned Judge 
who disposed of tins application has assumed a jurisdiction not vested in 
him. his order is not open to appeal in tho same way as any other order 

whi?h /"rh Assuming that the order 

which 13 the subject of this appeal is not in accordance with s. GIO (which 
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IS by no means clear to me), yet. it being a judgment by which the learned 
Judge, m the exercise of his judicial discretion, refused the prayer of the 
appellant, is, m my opinion, appealable under s. 15 of the Letters Patent • 
see Dyebukee Nundun Sen v. Mudhoo Mutty Goopta (1). 

The next question is whether, under the circumstances of this case, 
the appellant is entitled to an order from this Court under s. 610 trans- 
mitting the decree of Her Majesty to the lower Court to execute and 
enforce it. It is true that the certified copy of the decree which the appel- 
lants to Ilor Majesty’s Privy Council obtained is not in the record, and 
cannot, therefore, he transmitted ; but a copy of that certified copy is on 
the record, and the copy itself is in the possession of the respondent. 
Under these circumstances, the learned Judge in this Court was of opinion, 
that the appellant had sufficiently complied with the provisions of s. 010. 
ho appeal has been preferred against this ruling. Wo cannot, therefore, 
re-opon this question. Besides, it seems to me that there may be cases 
in which groat injustice would be done, if it wore to be held that, under 
no circumstances, would this Court transmit a cony of a certified copy of 
tho decree of the Privy Council under s. 610. Suppose the certified copy 
obtained by a party is lost for no fault, negligence, or laches on bis part, 
and it is impossible for him to obtain another certified copy from Bngland 
within the bimo allowed by law to execute the decreo, would the decree- 
[600] holder bo entirely without any remedy ? It would be unjust to 
hold so. Rut he that as it may, in the absence of any cross-appeal on the 
part of the respondent, wo are bound to accept upon this point the ruling 
of the learDod Judge who disposed of the appellant’s petition under s. 610 
in tiio first instance. 


That being so, it seems to me that there does not exist in tho circum- 
stances of this c;as 0 any sulliciont reason which would warrant us in re- 
fusing the appellant’s prayer. It is true that the decree was passed 
joiutly in favour of tho appellant as woll as Chundra Moni, whose interest 
probably is now vested in tlio vdofendanb) respondent. Because the 
ap)}ollant s co-plaintiiTs cheso to convey their interest to the defendant, it 
does nob follow that she should be loft to have her rights determined in 
a regular suit. Suppose out of 100 persons, jointly holding a decree, one of 
them, whoso interest is very siuall, wore to assign it over to the defendant, 
wouhl it ho just to drive tlie remaining 99 persons to a regular suit lo have 
tboir shares determined ? Resides, I do not see why the Court execut- 
ing tlie decree sliould bo hold incompetent to determine the question of 
shiues, under cl. (e) of s. 214 of Act X of 1877, with as much 
facility and finality as tho same Court in a regular suit. The defend- 
ant says, that since tlie docroo was passed, he has acquired tho interest 
of one of the joint decree-holders. Tho ijuestion that tlien arises between 
him and the remaining docroo-JioIder is one that seems to mo to come 
both within tbo spirit and letter of cl. (c) of s. 244 of Act X of 1877 — see 
V. Maul vie Ahdool Al/ (2). I would, therefore, grant tho prayer of 
tho appellant, and diroct tho Privy Council docroo in question bo be trans- 
mitted to tho Court whicfi made tlie lirst decree to be executed according 
to tlie provisions of s. (>10 of the Code of Civil Procedure. 

White, J. — This is an appeal against an order of the learned Judge 
in tlie Privy Council Dopirtmoub refusing the application of Kally 
Sooudery Dabia, as guardian of her infant son. Shurut Chunder Lahiri, 


(1) 1C. 123 ^‘21 W. R. 478. 


(2) 7 W.R. 136. 
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to transmit for execution by the Court of first instance a decree made by 
Her Majesty in Council. 

[601] Kally Soondery Dabia' s infant son is one of the plaiatifis in the 
suit which terminated in that decree, Hurro Kinkurry Dabia being the 
other plaintiff, and the decree of Her Majesty in Council reversed the 
decree of the High Court and aftirmed that of the Subordinate -Judge of 
Mymensingh of the lOth of March 1874. which ran in these words — *' that 
the plaintiffs do recover from the defendant possession of the disputed 
mouza.” 

The application was made bv petition, hut not accompanied by a 
certified copy of the decree of the Privy Council as required by s. 610 of 
the Code. Tlio petition stated that the certified copy was in the possession 
of the defendant; and in explaining how this came to be, disclosed that, 
since the decree of the Privy Council had been made, the co-plaintiff, 
Hurro Kinkurry Dabia, had sold to the defendant, by a deed of sale dated 
the 4th .January, her right, title, and interest in the subject of the suit, 
and had handed bo him the original order of Her Majesty in Council. 

The learned -Judge bold, that tlie production of the certified copy was 
excused under the circiimsbancos, but refused the applicabiou on the 
ground that tho decree of the Original Court, which was affirmed by the 
Privy Council, could only he executed as a whole, and not partly by one 
of the plaintiffs. 

Tlie first point to bo considered is, whothoi an appeal lies against tho 
order complaino*! of. Tlie onler is made by a single -Judge appointed to 
dispose of all matters relating to appeals to Her Majesty in Council. The 
delegation is made under Kulos of ^his Court, which are authorised by tho 
Charter .\ct. 24 and 2-5 Viet., c, 101, s. 13. 

Section 1-u of tho Cliarcer of l8G-j givos an appeal against tho judg- 
ment of a single -Judge appointed in pursuance of s. 13 of tho Charter 
.\cb, 


What constitutes a jutlguiont within tho meaning of this section was 
well considered in t\\Q Jifitice'i of the Pcacn for Calcutl'i si. Th.: 0i n nUxl 
Gis Company (1). Couch, C. giving the judgment of himself and Mark- 
hy, -f., says : - Wo think that judgment' in cl. 1-j moans a decision which 
affects tli-3 merits of tlie qiiostiou hotweon tho parties bv determining 
[602] some right or liability. It niav he either final or preliminary or 
interlocutory, tho dilToroiice hotwooii thorn being that a final judgment 
detorniinos the whole eauso or suit, and a preliminary or interlocutory 
judgment determines only a p.ut of it, having other matters to he dotev- 
minod. ” In tho same judgment tho Chief -Justice, in dealing with an 
argument based on tlie face that an appeal is entertained in cases wlioro a 
plaint is rojectori, remarks, there is an obvious difference between an 
order for tho admission of a plaint and an order for its rejection. The 
former dotorminos notiiinp, l,nt is merely the first steo towards nutting 
the casein a shape for determination. The latter dotermiuo.s finally, so 
far as the Court whicli makes the order is concerned, that the suit a.s 
brought will not lie. The rlocision. therefore, is a judgment in the proper 
dODso of bho term." 

pie order now unflor appeal appears to mo to have the characteristics 
which are notico.l in the above judgment. It is an order for rejection 
It decides that, for the reason .stated in the order, tho applicant is not 
entitled to have tho decree of tho l>rivv Council executed. It .loterminos 
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her right to have execution; and the determination, so far as the Court 
passing the order can make it, is final. That being so, I am of opinion 
that the order is “ a judgment” within the moaning of s. 15 of the Charter, 
and is therefore appealable. 

On the merits, I am of opinion, that the order cannot be sustained. 
The duties thrown upon the Court by s. 610 are in a large measure 
ministerial only. No doubt, the Court must ascertain in the first instance, 
whether the applicant is the party, or if the original party is dead, the 
legal representative of the party in whose favor the decree of the Privy 
Council is made : but when that is proved, the Court is bound to transmit 
the decree to the Court of first instance for execution, and has nothing 
further to do, unless one or other of the parties applies for special direc- 
tions respecting the enforcement or execution of the deci'ee, when the 
Court is to give such directions as may be required. 

In the judgment passed in the present case, the lower Court appears 
to mo in the first place to have travelled outside s. CIO [603] of the 
Code, and in the next place to havo come to an erroneous conclusion that 
the decree could only be executed as a whole. 

Tlie application was, unquestionably, made on behalf of a party to 
the decree, though not the solo party, and by reason of the sale which had 
taken place subseijuont to the decroo, and so vested the interest of his 
co-plaintill' in the defendant, be was really the only party to the decree 
wlio could apply under sec. CIO for ics execution. Under tliese circum- 
stances. I think the learned Judge ought to havo transmitted the decree 
for execution to the Court of first instance, and left it to tliat Court to 
determine, in the course of execution, the questions whicli have arisen 
between the defendant and the applicant in consequence of tho purchase 
by tho former of the interests of the co-plaintiff. Clause 6 of s. 244 of 
the Code is. in my opinion, wide enough to permit of these questions 
being so dotormiuod. They are questions relating to tho execution of 
the ilecree or to its satisfaction and discharge, and they havo arisen 
iu consetiuence of tlio defendant <lealing with one of the plaintiffs 
since tho decree. Tho effect of tho pin chase of that plaintiff’s interest is 
to satisfy the docreoand discharge it to tho extent of that ijitorosb. 

I do not think tliat tho applicant, who has retained his iotorest, ought, 
as suggested by the learned Judge, to he left to bring a regular suit against 
tiio defendant in order to determine his share. To hold otherwise would 
he. in tlio case of all decrees which have passed in favour of several plain- 
tiffs. to put it iu the power of a defendant, by persuading one of tlie plain- 
tiff's to soil to him his interest, however small, in tho decree, to defeat 
tho execution or tho decree and compel tho romainiug decree-holders to 
encounter the expense, delay, and hazard of another suit, when they were 
on tho eve of reaping the fruits of their success at the end of a protracted 

litigation. , , ■ , 

It was decided by Loch and Maepherson, JJ., in v. AbiooL 

Ali (1). tliat where one of several plaintiffs had died after decree, the fact 
that hv fiis death a share in tho property, the subject of the suit, had 
devol\ 0 <l upon one of the [604] defendants, did not prevent the execu- 
tion of the decree by tho surviving plaintiffs, and that the latter 
wore Irom that circumstance alone not compelled to bring a 
rate regular suit. This case was decided in 1868. The present Code, 

as amended in 1879. has enlarged the questions arising between parties 


(1) 7 W. B. 130. 
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to a suit which may be determined in the course of executing a decree. 
In the case cited, the devolution was by operation of law in conse- 
quence of the death of one of the plaintiffs, but the sale by the co- 
plaintiff in the present case and the purchase by the defendant were 
unknown to the co-plaintiff, and were really as much beyond the control 
and without the co-operation of the applicant, as the devolution by the 
operation of law was beyond the control of the co-plaintiff in the case 
cited. The result too was the same, viz., that the decree could not be 
executed to the extent of the interest which had vested in the defendant. 

As no appeal has beeu preferred by the defendant against that part of 
the order which dispensed with the production by the appellant of a certified 
copy of the Privy Council decree, it is unnecessary to consider the propriety 
of the order in this respect. 

The result is that I would set aside the order appealed against and 
order that the decree be transmitted to the Court of first instance for 
execution. 

It is a peculiarity in this case that the applicant did not join in the 
appeal to the Privy Council which terminated in the I'estoration of the 
decree of the First Court, but I think that that circumstance makes no 
difference, as the Privy Council, by restoring that decree, have in effect 
given a joint decree in favour of both the plaintiff's. 

Garth, C.J. — The point in this case upon which I am unable to 
agree with my learned brothers is as to whether we have jurisdiction to 
entertain this appeal. 

It appears to me, that, having regard to the provisions of s. 010 of the 
Civil Procedure Code, the duties of the High Court in dealing with decrees 
of the Privy Council are purely ministerial : and that any order which the 
Judge of tho Privy Council Department may make, when acting in u minis- 
terial [605] capacity, cannot properly be considered as “ a judgment,” 
and consequently cannot be made the subject of appeal to a Bench of 
this Court under s. 15 of the Charter. 

It is said that tho duties of the High Court under s. 610 are not 
altogether ministerial, and tliat it may become necessary for the Judge, 
acting under that section, to determine certain questions judicially ; as 
for instance, if two persons presented themselves, each claiming to be 
entitled to the benefit of a Privy Council decree, it would bo the duty of the 
Judge to decide which of those persons was really so entitle<i. But 
even in such a case, I consider that the High Court would have no power 
to decide between the contending parties. Tho question, wiio is entitled 
to the benefit of tho decree, is one which, in my opinion, should either 
be decided by tho Privy Council, or by the Court whose duty it is to 
execute the decree. 

If, as in the present case, the person claiming the benefit of the decree 
was no party to the anpeal to tlie Privy Council, and there were any 
question, whether, having regard to the true moaning of the decree, the 
claimant was entitled to take advantage of it. I consider that the Privy 
Council, who made the decree, would best understand its meaning, and 
would be the proper Court to determine that (juestion. 

Bub if, on the other hand, the question did not depend upon tlie mean- 
ing of the decree itself, bub upon something which had happened subse- 
quently, as for instance, if the decree-holder had died, and the question 
was. who was bis representatives, or if the decree-holder had assigned his 
interest, and the question was between the assignee on the one hand and 
the heirs of the decree-bolder on tho other, this would be a question which, 
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under s. 210 of the Code, would have to bo detercniaed, as in other cases, 
by the Courc which executes the decree ; and having been determined there, 
might be made the subject of appeal to tbo High Court. 

But the High Court, in my opinion, is neither the proper Court to 
put a construction upon the decree, nor to determine questions which would, 
in the ordinary course, have to be decided in the execution-proceedings. 
Tlio High Court lias merelv to trinsfer the decree for execution to 
the Court below ; and I [606] think that s. 610 has specially provided a 
means of notifying to the High Court the person or persons in whose 
favour, an.l upon wliose application, the decree should be so transferred. 

Tuo person wtio applies must do so hy petition, and this petition 
must bo accompanied by a certified copy of the decree or order which is 
souglib to be executed. That certified copy can, of course, only be obtained 
at me Privy Council Oiliee ; and if any one apulies for it other than the 
decree- holder, I presume the question whether he is, or is not. entitled to 
a copy, would have to be determined by their Lordships of the Privy 
Council. 


Wlien, tiiorefore, the petitioner nroducos to the High Court a certified 
copy of tlio decree, tliat Court has then, and not till tlien, as I conceive, 
tlie duty tlirown upon it of transferring the decree to the lower Court for 
execution; and it has no discretion, in my opinion, to refuse to perform 
tiiat iluty. Tl )0 production of the certified copy is a sufficient warrant to 
the High Court that tlie party producing it is entitled to ask to liave the 
decree executed ; ami the language of the section is imperative, that, upon 
its production the Ih'ih Court shall transfer tlie decree for execution. 

In this particular case the party applying did not produce a certified 
copy of tlio decree, and the learned -Imlge thought it right to dispense 
with the uroduotion of it. because a certified copy had been produced 
by one of the other parties to the proceeding. I confess. I doubt very 
much whether this was right. 1 tliink, for the reasons which I have 
just now oxpljineii. tliat the certified uoi>y is not merely intended to 
satisfy tlie lliyli Court chat the decree exists, but that the person who 
applies for execution is untitled to tlio iioni-fit of it. .\nd this case alTor ls 
a good ilhisbratiou of the convenience and propriety of such a prevision: 
because hero the applicant was no party to the appeal to the Privy Council ; 
he Ini'i p.iid no share of tiio costs; and if ho ti.id applied to the Privy Council 
for a cortiriol cojiy of the decree, thoir Lordships might, with good reason, 
have rofuso<l to allow him to share in the benefit of tlio decree, until 
he liad n *id or given security to his co- plain till' for his sliare of tlie costs. 

[607] I would, however, decide this appsal solelv upon the ground 
that wo have no j urisdictioii to hoar it. I think tliat if this Court or any 
obhor Court has a more, nihiislcrial (Juti/ to perform, and refuses to perform 
it (no matter for wliat reason) the or.ler or act of refusal can no more he 
coiisiilerod as ' a jiidgmont” tiian could the order of Che Court made 
ministerially in compliance with that duty : and ic is nob because the 
learned Judge of tlie Privy Council DopartmanC has in this case acted 
ultra vires in determining the right of the parties, and has usurped, as I 
consider, a jurisdiction, in that respect which ho does not possess, that wo 
have any right to usurp a juris iicbioo also, and to treat his decision as 
“ a judgiiient ” which may licrcviowo<l in appeal under s. loof the Charter. 
If any Court subor linato to tlie High Court wore to usurp a jurisdiction 
in a similar -.s’ay and bo refuse to perform some tninisberial act, the High 
Comb, in !iiy opinion, could not confer unon itself right to review the 
decision of the Subordinate Court by way of appeal. Its proper course 
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would be to set aside the decision and to order the Subordinate Court bo 
do its duty either under s. 15 of the High Courts Act or s. 622 of the Civil 
Procedure Code. 

Id such a case as this, it seems to me that the Privy Council is the 
only proper tribunal to rectify the order of Mr. Justice Pontifes. But I 
cannot regret that my learned brothers have come to a different conclu- 
sion, because it is no doubt more convenient that the mistake which we 
all agree has been made should he rectified here, instead of putting the 
parties to the trouble and expense of applying to the Privy Council. ^ 
If it were merely a question of convenience, I should certainly have 
agreed with the other members of the Court ; but as I consider it a 
question of principle, by the decision of which we must be guided in 
other cases, I feel compelled, for the reasons which I have given, to 
dissent from their judgment. 
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[608] APPELLATE CIVIL. 

Before Sir Richard Garth, Kt., Chief Jaatice, Mr. Justice White 

and Mr. Justice Mitter. 


Parmestiaki Proshai) Nauain Singh [Defendant) v. Mahomed 
Syud and orilEUS [Plnnitiffs). [13th .January, 1881.] 

Righto] private ferry— Easement -Limitation Act ilX of 1871), s. 27 — User for twenty 
years. 

The right of eit thli.'-hing a privito ferry »nd levying lolls is recocoized iu 
British India. 

Per Garth, C.J., and WHITE, J. — Twenty years is the shortest period within 
which such a right of ferry c.'in be established by user. 

Per Mitter, J.— Where the existence of a private right of ferry plying between 
the lands of A and D is admitted by D. no question of user arises ;,tbo issue that 
is raised between the parties is not whether a private ferry exists, but whether 
the recognized private ferry which is in existence is the property of A or - but 
semble. supposing such question of user to arise, a right of private ferry cannot 
be established as an indefeasible right by long user. 

[Not P., 18 C. G52(G63) ; R., 0 lod. Cas. 846 (847).] 


The plaintiffs in this case claimed, as a matter of private property, 
an exclusive right of ferry across the river Nun. from their own ghat to 
the ghat of the defendant, which right they stated had existed in their 
ancestors themselves, and their ticadars for more than a hundred years ; 
and further claimed the right to take toll from passengers, and sought to 
exclude the defendant from interfering with their profits by exorcising a 
similar right of ferry. 

The defendant denied the plaintiffs’ right, and set up a right similar 
to the alleged right of the plaintiffs as belonging to himself. 

The Munsif found that there was no evidence of user on the part of 
the plaintiffs for twenty years as reiiuired under Act IX of 1871, s. 27 
and dismissed the suit, refusing to hear some of the plaintiffs’ witnesses 


from Appcllalo Decree, No. R50 of 1879. against the decree” of Baboo Ram 
♦ Judge of Mozuflerpore in the district of Tithoob, dated 

dated fhe sToct'ota mV”"'"* ° 
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[609] The plaintiffs appealed to the Subordinate Judge, who reversed 
the decision of the Munsif, and found that the plaintiffs bad collected the 
ferry charge on both sides of the river, and had been in possession “ for a 
loiig time,” but did not hnd the duration of the possession. 

The defendant appealed to the High Court. The appeal was Brst 
heard by Garth, C. J.. and Mitter, J., who differed in opinion, and the 
case was accordingly reheard before three Judges under the provisions of 
s. 575 of the Civil Procedure Code. 

Baboo Annoda Per!>hnd Banerjee for the appellant. 

Mr. R. E Twidalc for the respondents. 

The following judgments were delivered : — 


L R, 24. 


JUDGMENTS. 


G.ARTH, C.J. — The plaintiffs in this case claim an exclusive right of 
ferry across the river Nun, from their own ghat in Monza Buch on the 
eastern side of the river, to the ghat of the defendant in Mouza Kistwara 
Fakir on the western side of the river. Thev claim not only the right to 
carry passengers by this ferry, and to take tolls from tliem, hut also to 
exclude the defendant from interfering with tlieir profits by exercising a 
similar right of ferry on the western side of the river. This right is 
claimed by tho plaintiffs as a matter of private pronorty, and thev say 
that tho defendant has interfered with thei*- alleged right by ferrying 
passengers across tho river in an ekta boat and taking tolls from them. 

The defendant denies the plaintiffs’ alleged right, and sets up a similar 
right as belonging to himself : and the issues are iiiteudod to raise, and do 
raise in my opinion, the question, whether the plaintiffs are entitled to 
the right which they sot up. 

Tho plaintiffs liavo produced no gr.int or other document of title in 
support of tlieir claim : hut thev have endeavoured to ostil>lish tlieir right 
by proof of long user, and have brought forward some purvvatias from the 
Fouzlari Court, which they seek to use as evidence in their favour. 

Tho Munsif apparently considoroil that, as the right clai.ned was in 
tho nature of an easement, the plaintiffs, under s. 27 of [610] the Limi- 
tation Act wore hound to prove a user of the right for twenty years before 
suit. Ho found that tho plaintiff's had given no ovidonco of the exercise 
of tlio right for twenty years, and consoquontly ho dismissed the suit. 

Tlio Subordinate Judge considered that s. 27 of the I^imitation .Act 
did not apply to the case: and he has found in favour of the plaintiffs, 
apparently ujion tho ground that the plaintiffs' alleged right has been 
exercised and not interfered with for twelve years, and ho has relied in 
support of his finding upon tho proceedings in cho Fouz lari Court, which 
took place at various times iietween the year 1865 anti the commence- 
ment of tho suit. 

I confess, if tho .p-iostion had been res intefira, I sliould have doubted 
whether such an extensive and exclusive right as tlie plaintiffs claim is 
not illegal, as being contrary to public policy. But I find that such rights 
liavo long boon recognized in this country as private property, from times 
anterior to the Permanent Settlement, and I tliereforo forbear to throw 

anv doubt upon their legal validity. . 

The only real question in tna case then, aa it seems to me, is as to 
the length of user which should justify the Court in Presuming the 
existence of a right of this kind in lavour of the plaintiffs. ^ 
it would clearly be improper and unsafe to leave it open to the subordinate 
Courts in this country to presume such a right from any number of years 
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user according to tbeir own discretion. If this were the law, it would 
inevitably work unfairly, because different Judges might act upon a 
different rule according to their osvn notions upon the subject. It is not 
only right, as it seems to me, but iu conformity with tiie law, b)th bore 
and in England, that there should be some deQnibe principle upon which 
all Civil Courts should act as to the period of prescription in such cases ; 
and as the Indian Lsgislar.'ire, in conformity with the English law, has 
now prescribed twenty year.s as the oroper period in the case of easements 
and protits a prendre, I think that, in conformity with that rule, it would J 
be proper to consider twenty years as the shortest psriod within whicli a = 
right of ferry can be esbabiisoetl by user. 

.As my brother Mitter and myself were not agreed upon this [611] 
point, the (juestion has been referred to my i)rother White as a third 
Judge. We have heard the case argued again, and I am still of opinion 
that no such right as that which tho plaintiffs claim ought to be presumed 
from a user of less than twenty voars. .As the Subordinate Judge has not 
dealt with the case upon this princiule, and has apparently considered a 
twelve years' user sulliciont to establish such a right, I think that the case 
should be remanded to him to determine whether the plaintiffs have 
proved an exclusive exercise of the right for at least twenty years. 

It seems to me very doubtful wliethor, considering that th^s is a pri- 
vate right, tile purwanas which have been admitted ougiit to lie treated as 
evidence us against the defendan'-. We do not know what the purwanas 
arc, or how far tliey can legally he made evidence ; but as the case is 
to be remanded. 1 think it right to direct the attention of the Subordinate 
Judge, as well of the parties, to tliat point. 

Aly brother White agrees that tlie c ists of both hearings in the High 
Court, and also of the lower .\ppellate Court, should abide the ultimate 
result of the cause. 

Wa are informed hv the learned pleader for the plaintiffs that, in tlie 
Court of fir.st instance, the plaintiffs were urepared to call eighteen witnesses 
in support of their case, and that the Munsif onlv allowed them to call 
twelve of tlioso witnesses. This seems to have been made one of the plain- 
tiff’s grouniis of appeal to the Subordinate Judge, and .Mr. Twidale contends 
that, upon the case being reman<led, the plaintiff's ouylit to liavo the 
advantage of that ground of apoe il if they can make anything of it. If the 
plaintiffs can satisfy the Subordinate Judge upon affidavit that the Munsif 
did really refuse to allow these witnesses to ho called, and that tlieir evi- 
dence was calculated to support tlie plaintiffs’ case upon the point which 
we now direct to be tried, we think that the plaintiffs ought to have an 
opportunity of calling those witnesses before tlie Subonlinato Judge. The 
defendant will, of cour.se. ho at liberty to answer upon affidavit any case 
which the paintiffs mav make as to the Munsif not allowing the witnesses 
to be called, and the Munsif liimself may be referred to, if necessary, to 
ascertain the truth of the matter. 

[612] Wiirru, .1. — I agree that the plaintiffs should have the oppor- 
tunity of examining their farther witnesses, provided they satisfy the 
Subordinate Judge as regards the narticulars mentioned in the judgment 
of the Chief Justice. 

The suit out of which this appeal arises is tor the disturbance of a 
ferry claimed by the respondents. The relief sought is a perpetual in- 
junction to restrain future disturbance and damages for past disturbance. 

The ferry lies between two villages, which are separated by the river 
Nun. One of the villages, which is on the eastern bank, is called Buch, 
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and belongs to the respondents. The other, which is on the western bank 
of the river, is called Kistwara Fakir, and belongs to the appellant. 

In their plaint the respondents state that the ferry under the name 
of Buch Bhudungbat has existed for upwards of a hundred years, and 
that they and their ancestors have all along been in the enjoyment of the 
ferry, and by themselves, or their ticcadars, have received the charges for 
ferrying passengers over the river backwards and forwards between the 
two villages. Tbe respondents claim ferry by virtue of proprietary and 
proscriptive right. Tbe claim of tbe respondents thus involves the exclu- 
sive right as against the appellant and the rest of the public to levy tolls 
from passengers passing from one village to the other by the forry (Buch 
Bhudungbat), and also the right as against the appellant to use the western 
bank of the river for tbe purpose of embarking and disembarking passen- 
gers using the ferry. 

The ferry is not claimed as a public ferry uncler Reg. VI of 1819, 
nor as established by sannad or grant from the ruling authority, but as 
a private ferry. 

Tliere aonoars to be nothing in the law which prevails in the mofus- 
sil of tliis Presidency to prevent any private person from establishing 
a ferry ami levying tolls from those who use the forry. The existence 
of such ferries is impliedly recognized in Reg. VI of 1819, and such 
recognition is allirrao«l by the late Sudder Dewany Adawlut in the case 
of Rajihlochun Roy v. Kamri Bcbec. (1): see also the ease of Kishorec 
Lall Ray v. Gokool ^lonee Choirdhrain (2). 

[613] Now, as any mao may set up a ferry over a river which uasses 
h(!tweiMi his own village and that of another riparian owner, no one who 
works such a forry can exclude his neighbour from doing the like thing, 
unless tlio former has acijuirod a right of property in the working of his 
own ferry. This right may he acquired as against his neighbour by prov- 
ing a grant from him or nis predecessors in title, granting the right of em- 
barking ami disombarking passengers on his land, or it may he acquired, 
as agunst all the world, by proof of long unintorrunted user. 

Tiio respondents have produced no written or other evidence of a grant 
from the appellant or the former owuers of Kistwara Fakir, hut roly solely 
upon oviilonco. bo the effoct that they have, for a certain period of time, by 
tliofnselves or tlieir ticcadars. used forry boats ami collected the ferry 
charge on both the eastern and western sides of the river : in other words, 
thov seek to prove what they call their “ propriocary and proscriptive right ” 
bv long uninterrupted user. 

Tlie fu st Court found that there was no ovidonco of tne user beyond 
sixtoon yours, and considered such evidence of user as there was to he 
unsabisfacborv ; and dismissed tlje suit, on the ground that the plaintiffs 
ha.l not nroved their right to the ferry. The lower Appellate Court 
rovorsod tlio decision of the first Court, and <l 0 craed the relief prayed. 
Tiio Suhordiante Judge finds that the plaintiffs have collected the ferry 
charge on both sides of the river, and have been in exclusive possession 
for a long time, but ho does nob find the duration of the possession 

Tbe question raised by this appeal is. what must bo the duration of 
the user to give tho respondents a right bo the loliof which they ask ? In 
mv opinion it should bo nob less than twenty years. The respondents, 
claim so far as it involves a right to embark and disembark passen- 
gers on tho landing place in the appellant’s village, is really a claim 

(2) 16 W. R. 281. 


(1) S, I). A. (1854) 153. 
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to an easemanb, or a right in the nature of an easement; and the 
Indian Limitation Act has prescribed for the acquisition of an easement 
a user of twenty years. Supposing a ferry could by English Law be 
erected by a private person at his own will, and the proof of title 
to it depended upon long uninterrupted user, there can be no doubt 
that a user of twenty years would be required in order to make out 
[611] title. There is nothing that I am aware of which makes a period 
of twenty years unsuited to the circumstances of the mofussil of this Presi- 
dency or its inhabitants. Long and uninterrupted possession or use by*^ 
a claimant may be viewed us long continued acquiescence on the part of = 
those who are entitled to interrupt or disturb the claimant. Why twenty 
years have bean Bxed by the llnglisb law as the ooijod to which the user 
must extend is not easy to say, and I have not been able to discover; but 
there is a good reason for a lengthened period to be found in this, that it 
affords ample time for those interested in preventing the acquisitiou of a 
right, to interfere and resist. It also allows for the supineness of indi- 
viduals. and for the numerous hindrances to interference and disturbance 
which may arise from minority, absence and other temporary causes. 

It has been argued that it should be left to the Judge who presides at 
the trial to decide from the circumstances of each case whether the user 
has been of sutlicieut duration to confer an absolute and indefeasible 
right; but that course would, besides being at variance with the ordinary 
principles of law which regulate the ac<juisition of rights by user, be 
productive of the greatest uncertainty and inconvenience. 

It has also been contended that a twelve years’ user should bo deemed 
suOiciont, inasmuch as the Indian Legislature has fixed that period as the 
limit for a suit to recover immoveal)la property. But the argumeut founded 
on this circumstance fails, for the Legislature has by the same Act 
prescribed twenty years as the time for the acquisition of easements 
aod certain profits a prendre, and there is a much closer analogy between 
such rights and the right claimed in this action than between the 
latter and immoveable property. In fact, the mode in which the 
Legislature lias dealt witli easeraonts furnishes an afVirmabive argu- 
ment in support of the longer limit which I liave mentioned. 

No decision has been cited for the respondents which sliows that 
the right which the ro-spondonts claim can be ac(iuired by user within 
a less period than twenty years. 

A case, however, has been referred to— /oy Prokush Stiu/h v. Ameer 
Ally (1), decided in the year 1SG8 — in which Peacock, [615] C. J., after 
referring to the English Prescription Act, says.— “That Act. however, 
does not apply to the mufussil iiere, and there is no magic in the number 
20. I am inclined to think that by analogy to the Indian Limitation Act. 
an adverse and uninterrupted use of an easement for twelve years would 
confer a right to it. But it is premature to decide the point in this case 
rho point has nob been argued.” This expression of opinion is admitted- 
ly an obiter dictum. The Indian Legislature has since detioiboly fixed the 
period for the acejuisition of an easement at twenty years, aod thus 
adopted the English law on the subject. 

It is true that there is no magic in the number 20, nor is there in- 
deed ID the number 12 or any loss number. Bub some limit of time 
must bo fixed. 
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By the old Roman law a title to immoveable property on Italian soil 
was acquired by use {usucapione) , if held for two years. This was altered 
by Justinian, who published a constitution, by which, throughout the empire, 
twenty years in the case of absent parties, and ten years in the case of 
those present, wore fixed as the period of possession that must elapse 
before the use or nossession was clothed with the title (Inst. Justinian, 
Lib. 2, Tib. G). The French Civil Code prescribed thirty years for the 
acquisition of an easement, as also did the law which urevailed in the 
mofussil of Bombay before the Indian Limitation Act of the 1871 ; see 
Aiuiji Duttushet v. Monishet Bajmshet (1). These periods are no doubt 
more or less arbitrarily 6xed. It wdl not be contended that this Court is 
to apply Roman or French or any other foreign law. There is no Indian 
Law either legislative or judge-made which meets the case. What period 
then can this Court declare to be tlie proper limit except that prescribed 
by the English law in similar or analogous cases'? 

My brother Mittor, whose judgment I have bad the advantage of per- 
using, is of opinion that the duration of user is not a question which arises 
in the suit, inasmuch as the existence of a private ferry plying between the 
resoondents’ and appellant's villages is admitted by the latter. But I cannot 
agree in this view. The more existence of a private ferry, thougli admitted 
[616] hy the appellant, cannot entitle the respondents to the relief 
prayed, unless the resuondents are entitled to prevent the appellant from 
using his own boats to carry passengers from Oho landing place in liis 
own village across the river. 

Tiio re.spontleobs cannot bo so entitled, unless they themselves have 
tlio ahsoluto and indefeasible right to use the landing place in question to 
the exclusion of the appellant : and to have acquired tliat riglit. they must 
have used the ferry without interruption for so many years as the law 
declares to bo siilliciont for tlie acquisition of th« right. 

Tho issue.s also which were iranie i in tlio first Court in iny opinion, 
clearly raise tlie question of right. l*art of tho first issue is, what right 
tho plaintitTs have, and part of blio second issue is. “ whether tho plaintiffs 
are entitled to recover tlie damages claimed or uof.’” The judgment too 
of tho first Comb, wliich dismissed the suit, iirocoodud upon the failure of 
blio plaintilts to prove a user of sufficient length to establish the right 
which they claimed. 

Tho lower .Appellate Court in effect narrowed the issues to this one, — 
" whether tlie plaintiffs nad collected the ferry charge on both tho wosborn 
and eastern sides of tho river, or had onlv collected tho ferrv charge of the 
ghat on the eastern side.' In so doing, I think the lower Appellate Court 
erred. It overlooko.l tho essential point on which the plaintilTs' claim to 
relief (lononddl. — the proof of an exclusive and absolute right to the 

ferry in themselves. , , » n .. 

On tlie whole, I am of opinion that tne decree of the lower Anpellabo 

Court must bo rovorseii ; but as the importance of tho duration of the user 
of tho lon-y escaped the attention of that Court, I am nob unwilling that 
the (Msoshoultl he sent hack to the lower Appellate Court with a direction 
to tind specilically on this point, and upon tho terms mentioned in the 
judgment of tho Chief Justice. 

MitteR, J. — The plainbilTs' case is. that they have the exclusive 
right of ferry across tlie river Nun liebwoeii these villages, and the defend- 
ant having interfered with their right by setting up an opposition ferry 


(1) 2 B. II. C. R. 334. 
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from his side of fcho river, the suit has been brought virtually to restrain 
him (the defendant) from disturbing blie plaintift's' right. 

[617] The defendant does not deny that there is a private ferry in 
existoQco by which passengers are taken from one mouza to the other, 
and vice versa : bub he alleges that that right belongs to him as the 
proprietor of Mouza Kisbwara Fakir. 

The Munsif dismissed the suit, bub on appeal the Subordinate Judge 
has awarded a decree in favour of the plaintiffs. The defendant has, 
preferred this appeal, and blie first question that has been raised before 
us is, whether, by the laws of this country, a private individual can 
claim a right of this nature — a right which entitles him, bo the exclusion 
of the other members of tlie State, to ferry across a river within a parti- 
cular area all passengers, receiving bolls from them. 

Whatever may be the origin of this right, it is clear from the 
legislative enactments on the subject of " ferry ghats” framed from time 
to time, that such right exists in this country. 

The earliest Regulation on the subject is No. XIX of 181G, of which 
ss. 2,8,9 and 15 hear upon the subject under consideration. Section 2 
classifies ferries into three divisions, — first, ferries which are bo be let in 
farm : seco7id. ferries held under khas management of the officers of Govern- 
ment : and third, ferries hold by private individuals without payment of 
revenue. Section 8 empowers the Revenue Authorities to reduce or 
enlarge “ the number of ferries of every description, either of their own 
accord or at the suggestion of the Magistrate.” Then s. 9 lays down 
that ” in the event of its appearing that the profits derived from any 
resumed ferry may have been included in the permanent assessment 
of the estate to which it has heretofore boon annexed, the Board or 
Commissioner under whose orders the enquiry may be conducted shall 
report the circumstances, with an opinion on the merits of the claim, for 
the consideration and orders of the Governor-General in Council ; and the 
Courts of Judicature shall not take cognizance of any claims to deductions 
or compensation on account of tlio tolls levied at any ferry or ghat.” 
Section 15 enacted that the employing of a boat for the purposes of ferry- 
ing passengers, itc., by an unauthorized person would subject him to a 
fine, Ac. 

This Regulation was repealed by Reg. VI of 1819, of which ss. 3, 0, G 
and 13 dofino the distinction between public and private ferries. 

[618] The latest enactment on the subject is Bang. .Act I of 1866, 

8. 1, which clearly recognizes the right of private ferry ; sea also the case 
of Government v. lirij Soondree Dassee (1). Tiajiblochim Roy v. Kamri 
Debe.e (2), Kishorce Lull Roy v. Gokool 2>Ione.c Chowdhrain (3), and Narain 
Sintjh Roy v. Xurendro Narain Ruy (4). 

Bub although the enactments referred to above rocognise the right 
of private ferry in this country, they do nob throw any light as to its 
origin. 

But it seems to mo that a right of this nature must, in some way or 
other, originate from the sovoroigo authority. In the course of the argu- 
ment of this anpeal, it was contended that, in this case, the nghb"in 
question is claimed by the plaintiffs on tlio ground that it was acquired 

(IJ 7 Sel. R-p. -107. 

(3) 16 w. R. 231. 
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solely by prescriotive user for a certain length of time ; and one of the 
questions raised before us is, what is the shortest period during which 
tile user must be proved to entitle the plaintiffs to a decree ? In this case 
it seems to me tliat the existence of a private ferry plying between the 
plaintiffs’ and the defendant's mouzas is admitted. Therefore the question 
mentioned above does uot really arise. The issue that is raised between 
the narties is not whether a private ferry does exist in the river Nun 
between the two mouzas. but whether the recognized private ferry, which 
7 C.L.R. 304 is iu existence there, is the pioperty of the owner of Mouza Buch or of that 
sSind. Jur. of Mouza Kistwara Fakir. It is clear from the plaint and the written 
417 =4 statement, as well as the evidence given bv the contending parties, tliab the 
ahome existence of a private ferry in the river Nun between the plaintiffs’ and 
L.R. 24. the defendant’s villages is admitted. 

The plaintiffs’ witnesses deposed that tlie bolls from the passengers 
using this ferry were exclusively collected by the plaintiffs, while those of 
the defendant deposed they wore exclusively received by the latter. The 
6rst issue framed by the Munsif is in these words : “ Whether the 
plaintiffs or the defemlanb used to take the ferry charge of the ghat on the 
river Nun? What right the plaintiff’s have ? If the plaintiffs used to 
take the ferry charge, whether the defendant can be restrained from 
[6193 baking it or nob? ” The first branch of this issue raises the only 
question of fact upon which the parties are disagreed. Ttiore is no other 
question of fact upon wliioh tlio parties are at issue. Tlio remaining por- 
tion ol the first issue substantially raises the same question of law which 
has been first argued before us, — viz., whether tlie right of private ferry 
is recognized by the laws of f.his country. Upon tlie aforesaid question 
of fact, the lower .\ppollabo Court came to a finding favorable to tlie plain- 
tiffs. and it is not disnutod that there isevidonco on the record to support it. 

I am, thoruforo, of opitiioii that this appeal must fail, and the question of law 
noticed above, and which lias been argued before us, does not really arise. 
If it <ii<l arise. I siiould he inclined to hoUl that a right of a private 
ferry cannot bo estinlished as an iiuJefeasihlo right by long user. 
Long uninterrupted user may he eviflence of a lost grantor immemorial 
custom giving rise to the inference that the right had a legal origin. Rub 
tlio inference of the existence of the right from long user is one of fact and 
not of taw : see lihuhan Mohan Bnnerjee v. J. S. Elliot (1) and the Mayor 
of Kiuqslon-on Hull V. I2onier(2). I may as well cite the observations 
of Lord MansfioM in tlio last mentioned case bearing upon this subject. 
Tliore also a riglib similar to tlie one now in dispute was claimed without 
the prodiinfcioii of a grant from the Crown. The plaintills in that case had 
to estaldisli their oxclusivo rights to certain duos — a right which could only 
email. tto from the sovoroigii power. He says: “ Now. with regard bo 
ailniitbing eviilence to satisfy a jury that a charter did exist within time of 
moitiory which is nob produced hv record, my opinion is this, namely, 
tliat all evidence is according to the subject-matter to which it is applied. 
Tliore is a great dillorence liotwcon length of time which operates as a bar 
to a claim, iind that which is only nsod by w.iy of evidence. A jury is 
concluded hv length of tune tiiab operates as a bar: as where the Statute 
of I.iinitar.ioti is uleaded in bar to a ileht, though the jury is satished that 
the debt is .lue and uiijiaid, it is still a bar. So in the case of prescription, 
if it be tiino out of mind, a jury is bound bo conclude tlio rigiit from that 
prescrqitioii. if there could bo a legal [620] commencement of the right. 

(2) 1 Govvp. 102. 
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Bub any writben evidence showing that there was a time when the pre* 
scription did not exist, is an auswer to a claim founded on prescription. 
Bub length of time used merely by way of evidence may be left to the 
consideration of the jury to be credited or not, and to draw their inference 
one way or the other, according to circumstances.” 

Case remanded. 


6 C 620^8 C.L.R. 215. 

APPELLATE CRIMINAL. 

Before ^r. Justice Mittcr and Mr. Justice Maclean. 

In the m.atteu of the petition of Ja.moon.v. The Empress 

V. J.^.MOONA.* I22nd January, 18S1.I 

Penal Code [.id XLVo) IStlOK 3. 'ill — MakingFalse Chargeio Court or Officer /mvinr; 

no Jurisdiction. 

It is oecessiry for a conviction under s. 211 of the Penal Code that the false 

charge should hwe bjen male to a C’urt or officer having jurisdiction to inves- 

ligate and send it up for trial. 

[F.. 31 M. 506- 18 M.L.J. 573 = 9 Cr.L.J. 77 (78) ; R.. I Ind. Cas. 187 ; 32 M. 258(209) 

= 5 M.L.T. -269 i'273)=9 Cr. L J. 170 ; D.. 19 B. 51 (61).] 

The accused, Jamoona, was charged under s. ‘211 of the Penal Code 
with having made a false cliargo of rape ag.iinsb one Sheikh Ahrned, with 
intent to injure him. before Captiin Simpson, the Station Staff Oflicer of 
the Cantonment of Dorenda. 

It was proved that she did make the charge, and it was also proved 
that the charge was false ; and she was sentenced bo one year’s rigorous 
imprisonment. 

The prisoner appealed to the High Court. 

JUDGMENT. 

The judgment of the Court ( MiTTEU and Maclean. JJ.) was deliver- 
ed by 

Mitter, j. — Tnis case ca no before one of the Judges of t)ie present 
Bench in the vacation, and it occurred to him tliab no charge was made 
bo any one coropobent to act upon it. Enqui [62l] ries were, therefore, 
made as to the powers (magisterial or police) of the Station Staff Oflicer. 

From the papers within it will bo soon that he has no such powers. 

The appellant appeared before Captain Simpson, .Adjutant, 11th M. N. 
I., and Station Staff Oflicer. and charged a non-commissioned oflicer with 
rape. There was an enquiry, and the charge being fount! to i)e false iiy the 
military authorities, the Commanding Oflicer caused the appellant to bo 
prosecuted before tlio criminal authorities under s. ‘211. She was com- 
mitted for trial, atnl convicted by the Judicial Co'iiinissioner under that 
section. 

We are of opinion that tlie appellant ntith<:r instituted, nor caused 
to be instituted, a criminal procHOiling, She. no doubt, charged the noo- 
commisbionod othcor with an offence ; but the Station Staff Officer having 
neither magisterial nor police powers, as we are informed, it seems to us 

• Criminal Appeal. No. 735 of 1880. againi-t the order of H. L. Oliphant Esq 
Judicial Comruissioner of Chota Nagpore, dated tbe 18th September 1880. ’ **' 

m 


1881 
Jan, 13. 

Appel- 

late 

Civil. 

6 C. 608 = 
C.L.R. 50f 
‘S Ind. Jar. 
417 = 4 
Shome 
L.R. 24. 



6 Cal. 622 


INDIAN DECISIONS, NEW SEEIES 


CYol. 


1881 

Jan. 22. 

Appel- 

late 

Criminal. 

6 C. 620 = 

8 C.L.R. 2iS. 


that s. 211 will not apply. We do not think ifc is unduly refining the 
w^ords of the section to say that the false charge naust be made to a Court 
or to an officer who has powers to investigate and send up for trial. 

We, therefore, set aside the conviction, and direct the appellant's 
discharge. 

Convictioji set aside. 


6 C. 621. 

CRIMINAL REFERENCE. 

Before Mr. Justiee Mitter and Mr. Justice Maclean. 


The Empress i». Nobocoomar Pal.'*' [28th January, 1881.) 

Bengal Excise Act {Beng. Act VII of 1878), s. dS^Sale by Licensed Vendor contrary to 
Terms of hisLicc^ise. 

Section 53 oi the Bengal Excise Act does not apply to sales by a licensed 
vendor cootrary to the term^ of his license. That section provides for a breach 
of the condition of a license not covered by the second clause of s. 50 of the Act. 

[R., 7 Cr.Ii.J. 344 = 12 CAV.N. 461 C.L.J. 327. J 

N0B0C0(>m.\R Pal was summarily tried before the Magistrate of 
Howrah, on tho charge of liaving sold imported liquor [622] by the bottle, 
without a license empowering him to do so, and having, therefore, com- 
mitted an otTence under s. 53 of the Bengal Excise Act (Beng. Act VII 
of 1878). .\t the timo of the alleged olTonce, the accused held a license 

(under Form 4 A of those proscribed under the Act by tho Board of 
Revenue) empowering liim to sell only imported liquor, and that only by 
the glass, to be drunk only on tho premises licensed, and not to be removed 
from them before consumption. The offence imputed to him was that ho 
sohl imported liquor on several occasions by the bottle, delivering it to liis 
customers at tiieir own residences. 

He was found guilty under s. 53 of tho above Act, and sentenced by 
the Magistrate to pay a fine of Rs. 200. and to rigorous imprisonment in 
default of payment. An application was made to tlio Sessions Judge, 
who considered the conviction illegal, and roferrod tho oaso to the High 
Court under s. 2‘JG oi the Criminal Procedure Code. 

JUDGMENT. 

Tho judgment of the Court (MitteR and Maclean, JJ.) was oeli- 

v6iod^I>y ^^R ^ Magistrate of Howrah having convicted the peti- 
tioner. Nobocoomar l»al. of an offence under s. 53. Beng. Act VII of 1878 
(The Bengal Excise Act), and sentenced him to a fine of Rs. 200, and 
rigorous imprisonment in default of payment, an application was made to 
tho Judge of Hooghly. in order that the proeeo lings might be referred to 
this Court uiulor s. 29G, Criminal Procoduro Code. 

In his anplication Nobocoomar Pal raised two objections to his con- 
viction and sontonco : first, that he hel.l a retail lioenso for sale of spirits 
and could not, therefore, lie convicted under s. 53 of tho Act ; second, that 
ho was not liable to rigorous imprisonment in default of payment of tho 

tine. 

•’CrTminai Rofci^’i^f'TNos. 3 and Gof 1881. from the order of J. P. Grant. Esq.. 
Bte^sious of lioGgbly dated the 6th January, 1891- 
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The Judge has referred the case to this Court, and bis opinion is that 
s. 59, and not s. 53. of the Act applies. Ho brings to notice certain in- 
formalities in the proceedings of the Magistrate and recommends that the 
proceedings may be set aside, or the fine reduced to Rs. 50. 

We have carefully considered the papers sent up to us, and [623] 
have come to the conclusion that s. 53 of the Act does not apply to this 
case. It is not disputed that Nobocoomar Pal held a license for retail 
sale of imported spirituous and fermented liquors, which is one of the 
two classes of licenses to which the Act refers. The license, however 
(No, 49 — 4-A), restricts him to sale 6// the ulass, and art. vi of the license 
conhoos the sale to his shop, and directs that the spirits, &c., shall be 
drunk on the premises. The Magistrate thinks that, because Nobo- 
coomar bad not a simple Retail Vend License (Form 4-Rj. and because 
he sold liquor by the bottle for consumption off the promises, ho was 
justihed in convicting him under s. 53. 

We concur with the Judge in his view that s. 53 does not apply to 
sales by a license, 1 vendor contrary to the terms of his license. Tliis seems 
to follow from a consideration of s. 60 with s. 53. If s. 53 were to be 
applied to wholcsalo sales by a retail licensed vendor, a fine of Rs. 500 
might bo imposed, whereas by s. GO the maximum lino is Rs. ;200 for that 
offence. Section GO would bo redundant if the construction put by the 
l\Iagistrate upon s. 53 is correct, whereas it is. upon the construction wo 
pub upon it, quite consistent with the previous section and provides for a 
breach of the conditions of a license not covered i)y the second clause 
of s. 59. 

As has been said already, Nobocoomar held a license for retail sale. 
An ordinary retail licensee might sell up to twelve (|uart bottles; but 
under its powers under s. 28, the Board of Revenue has regulated the 
conditions of No))ocoomar’s license, and limited him to selling by the glass, 
with bbo condition that the liciuor .shall be drunk in his shop. The inform- 
ation laid against iiirn was that bo bad, on seven dates in April, May, 
and July, 1880. sold liquor by the bottle without a bottle license. This 
seems to be another modification of the ordinary retail license. 

Ttie proceedings before the Magistrate were held under Chap, xviii 
of the Criminal Procedure Code. It is therefore difficult to say whether 
there was legal ovidouce for any conviction. In his summarv and reasons 
the Magistrate alludes to account-books, orders, and bills, as satisfying 
him that the offanco was committed. It would have been better if the 
[624] Magistrate had summed up the evidence by which the orders and 
bills were proved, for their mere production is no evidence. Two of the 
orders refer bo lemonade, and we are not aware that this is an excisable 
article. 

Wo are unable to say for what offence the prisoner really was tried. 
The complainant was not examined as required by s. 144 of the Procedure 
Code, and it is certain that the seven offences mentioned in the inform- 
ation could nob be dealt with in one trial, ride s. 453, Procedure Code. 
The omission to record the date of the commission of the offence in the 
register as required by s. 229. Procedure Code. is. therefore, a material 
error, and the whole case shows the nocos3i^.v of recording the few parti- 
culars required by law in trials underChap. XVIII. 

As we are unable, on the record as it stands, bo say that any offence 
has been made out for which the petitioner ought to have been convicted, 
we must set aside the conviction under s. 53, Beng. .Act VII. 1878. 
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APPELLATE CRIMINAL. 

Before Mr. Ju-itice Cunningham and Mr. Ju.^tice Prinaep. 

In the matter of the petition op Shumsher Khan. 

The E.mphess ». Shumsher Khan.* [7th February, 1881.] 

Criminil Prozedure Code (.X 0 / 1872), s. ^iQ—Confirmation of Sentence by Sessions 
Judge. 

Section 36 of the Criminal] Procedure Code, as regards the necessity for con- 
firmation of the sentence by the Sessions Judge, refers to cases in which the 
sentence of imprisoument is sentence of upwards of three year^, without include 
ing any additional sentence as to fine or whipping. 

[F., 1 L.B.R. 57.3 

The accused who was a head constable was charged with having 
received a bribe. The trial was held under the special powers conferred 
by s. 36 of the Criminal Procedure Code, and ho was found guilty of an 
offence under s. 161 of the [625] Penal Code, and was sentenced to 
rigorous imprisonment for three years, and to pay a fine of Rs. 1.000 or. 
in default, bo suffer rigorous imprisonment for a further period of six 
months. 

Tlie accused appealed to the High Court. 

Baboo Rashbehary Ghnse and Baboo Sarodn Prosonno Roy for the 
appellant. 

JUDGMENT. 

The judgment of the Court (CUNNINGHAM and Prinsep, JJ.) was 
delivered by 

CunniNGH.am. J. — ^\e think that the appeal must be dismissed, on the 
ground that there is no sufficient reason shown for calling in question the 
deliberate conclusion at which the Magistrate has arrived. 

With regard to the point that the sentence required tlie confirmation 
of the Sessions Judge, we think that the words of s. 36 of the Code of 
Criminal Procedure must be construed to refer to cases in which the 
sentence of imprisonment is a sentence of upwards of three years, and to 
leave aside any sentence the Magistrate may pass as to fine or whipping. 

We, tiierefore. think that it is unnecessary for the sentence in this 
case to be confirmed by the Sessions Judge. 

The appeal is dismissed. 

Appeal dismissed. 


•Criminal Appeal, No. 759 of IftSO. a«ainst the order ol A. C. C.ampbell. Esq., 
Deputy Commiasioaor ot Goalpara, dated the 30th September, 1880. 
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APPELLATE CRIMINAL. 

Before Mr. Justice Mitter and Mr. Justice Maclean. 

In the matter of the petition of Janokinath Gupta. 

The Empress v. Janokinath Gupta. 

[27th January, 1881.] 

Police Act (F of 1861), s. 29 - Overstaiting leave without permission. 

The f>iiluro o( a Police cousb^ble to resume bis dutv od the expiration of bis 

leave does not coostitute an offence under s. 29, Act V of 1861. 

The accused, a Police coustable, obtained leave of absence from his 
duties, which had expired on the 15th October 1880. He obtained no 
extension of leave, but did not return to [626] resume his duties until the 
middle of December. He was then charged with having committed an 
offence under s. 29, .Act V of 1861, by having overstayed his leave without 
permission, and being found guilty was sentenced to two months’ rigorous 
imprisonment. 

He petitioned tlie High Court against the conviction and sentence. 

Baboo Baikant Nath Doss for the petitioner. 

JUDGMENT. 

The judgment of the Court (MiTTER and M.VCLEAN, .T.T.) was deli 
verod by 

Mitter, J. -The petitioner, a constable, obtained a month's leave, 
but failed to join his postal the expiration of that time. For this omis- 
sion on his part ho has been committed under s. 29. .\ct V of 18G1, and 
sentenced to two months' rigorous iinprisoninent. 

We think the conviction is bad. because his failure to resume his duty 
on the expiration of the leavo does not, in our opinion, constitute an offence 
under the aforesaid section. 

The conviction is therefore set aside. 

Conviction set aside. 


1881 
FEB. 7. 

Appeal 

FROM 

Original 

Civil. 

6 C. 626 « 
8C.L.R. 238. 


6 C. 626 = 8 C.L R 238. 

APPEAL FROM ORIGINAL CIVIL. 

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Pontijex. 


Kedaunauth Doss and another [Plaintiffs) v Protab Chunder Doss 
AND OTHERS (Dr/<'»itirt«/s). (7th Fobniary. 1881.] 

Common Ancefiior — Ciaivi as Collateral Tleir-^Evidence — Amendment of Record on 
Appeal, 

Wborc the pKintiff claimed as piterual ucicle*s and only heir of N, 

and the evidence hhowod that *V'5 l.kthur was one of three brothers, but it was 
not stated in the plaint, nor shown by tbo evidence, vvbo w<is the father of the 
three brothers, — //e/tf, that the suit ought to bo dismissed, it being incumbent 
on the piaintiR. claiming as a collateral heir, to show who the common ancestor 
was from whom ho derived title. 

• Motion, No. 0 of IflSl. ^^vainst the order of C. R. Buckland, Ksq., Magistrate of 
Howrah, dated the 17tb December, 1880. 
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[627] A socood pUiotifl was? added in the Court below, but no amendment was 
made in the record, and the suit w.js dismissed with costs. An .appeal being 
brought, the original plaintiff failed to pay the costs, was made insolvent, and 
the Official Assignee declined to proceed with the appeal. It was objected that 
the appeal ought to be dismissed, there being no appellant on the record, but the 
Court allowed the appeal to proceed, and the amendment ordered by the Court 
below to be effected. 

Appeal from a decision of Broughton, J., dated tba 20bh August 
1880. 

The suit was brought for possession of a family dwelling-house and 
land in Calcutta. The plaint stated that one Nobocoomar Dhara was in 
his lifetime the absolute owner of the house and land in suit : that he died 
intestate and without issue in 1807, leaving his widow, Ofculmoney 
Dossoe, and the plaintiff, his paternal uncle's grandson, him surviving: 
that Obultnoney was in possession of the said house and land until her 
death, which took place in March 1879, when the defendants took posses- 
sion of the premises and refused to give them up to the plaintitT, who 
submitted that, on the death of Obulmoney, he became absolutely entitled 
to tlie said house and land as the heir of Nobocoomar Dhara according to 
Hindu Law. 


Koylashmonoy, blio second plaintiff, was added during the hearing of 
the case. 

Tlie facts material to the report are sutticiontly sob out in the judg- 
ment of the Court. 

Tho evidence having shown that Nobocoomir's f.ither hal two 
brother.s. who wero stated to bo do id. but it was not sliown how their 
property had devolved, Broughton, .T., thinking the plaintiff's case very 
unsatisfactory, and remarking, among other things, that “ none of the 
witnesses seem to know any thing of the father of tho throe brothers," 
dismissed tho suit with costs. 

from this decision the plaintiffs appealed. 

Mr. Bonnerjee and Mr. Treochinn, for tho appellant ivoylaslimoney. 

Mr. Mutra and Mr. Lee, for tlio respondents. 

[628] Tho following judgments wore doliverod : — 


.JUDGMENTS. 

Garth, C. J. — f think that the judgment of the Court below should 
bo allinned ; upon the single ground that the plaintiff has nob shown wlio 
is the common ancestor through whom he claims title to tho property in 
(juestion from Nobocoomar Dhara. 

Tlie case comes before us under rather peculiar circumstances. The 
original plaintiff, Kodarnauth Doss, claimed as the sole heir of Nobocoomar 
Dl)ara ; bub it turned out at the trial that if tho plaintiff should make out 
bis title to the property, bis mother, tho witness Koylashmonoy Dossoe, 
would bo ontitlod to a share of it. Upon this it was objected by the 
defendants' counsel that her name ought to be added as a co-plainbiff. and 
an order was made by tho Court to that effect, although tho plaint does 
nob appear to have boon amemled. 

Tlio decree of tho Court below being then given for the defendants 
witli coats, the plaintiff Kedarnauth did nob pay tho costs : consequonbly 
he has been made an insolvent by tho defendants, and the Olhoial Assig- 
nee has declined to proceed with tho appeal on behalf of the creditors. 
Koylasbmouey Dossoe is. therefore, tho only appellant, and an objection 
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was taken before us that, as it did nob appear upon the proceedings that 
she was a party to the record, tlie appeal should be dismissed. But we 
thought it right under the circumstances to allow the argument to proceed, 
upon the understanding that an amendment was to be made by the proper 
officer in accordance with the order of the Court below. 

We have, therefore, properly speaking, to consider only tho case of 
Koylashmoney Dossee ; but, as both plaintiffs claim under the same title, 
it will really be necessary to consider the w’hole case, as if Kedarnauth 
had not become an insolvent. 

The plaintiff Kedarnauth claimed to be the heir of Nobocoomar 
Dhaia, as being tho only surviving son of his paternal uncle’s daughter ; 
but it turned out in the course of the case that he had a brother, who is 
now dead, andwho, if he had lived, would have been his co-sharer. This 
brother’s share, if he had any, would now have passed to Ids mother 
Koylashmoney, and this is the reason why she was ordered to be made a 
co-plaintiff. 

[629] Koylashmoney was herself called as a witness at the trial : and, 
if her story is to be believed, she proved the following facts: — 

Rammohun. Ramjoy and Rambuddo wore tliree brothers ; Koylash- 
money herself was tho only daughter of Ramjoy, an'l her father and 
motlier were both dead. Rammolmu left no children, and he and his 
wife are both dead ; but Ramroohun’s mother, although an old woman, is 
not proved to be dead. Rambuddo. who would seem to have been known 
by other narae=. was tho father of Xobocoom ir, who died without issue, 
and his wife is dead also. 

Several points wore raised in the Court below and pressed upon us 
hero by the defendants’ counsel with regard to the insuflicioncy of the 
evidence : but I would decide tho appeal upon this one point only. 

The common ancestor is of course alleged by tho plaint to have been 

the father of tho three Ijrothers : hut it is not shown who or wliat he was. 

nor is ovon his name montioneil. No information whatever has been 

given to the Court respecting him, and no sufficient reason has boon 

suggested why such a material olomont in tho case has been omitted. It 

is certainly very remarkable that Koylashmoney, if her story be true, 

should not know who l>er fatlior’s father was ; and it does not appear that 

anv stoDS have been taken to ascertain that fact. 

♦ * 

It must ba borne in mind that the brother.^ would not have inherited 
directly from one another, l)ut through their father ; and that the father 
would, if alive, bo ontitlol to tho property in question before Ramjoy. 
In this respect tlio rule of Hindu law is sitnilar to tlie law of JCngland 
since the Statuto 3 and I Will. IV, c. lOG, s. n : and I believe that tho 
rule of evidence there in cases like tho present is correctly laid down in 
the last ICdition of Roscoo’s Nisi Prius Mvidenco, p. 1010. that whore the 
plaintiff claims as a collateral heir, ho is bound to allege and prove his title 
throwjh tht'. commm ancestor in all its staifes -, and one most important 
stage is of course tlie common ancestor himself. 

It is obviously only fair to the def 0 n<lants that tliis rule should 
he strictly observe!: because although Ramjoy, Ram-[630]mohun, 
and Rambuddo in vy he said and believed l)y tho witucsse-s to bo three 
brothers, it is possible that they may in fact be cousins or related in some 
other degree, or tliat their legitimacy may bo doulitful or that they may 
have other brothers, who. if alive, would take as lieirs in priority to tho 
plaintiffs. 
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I tbiok, tliereforo, that, upon this ground alone, the appeal should be 
dismissed with costs on scale 2. 

PONTIPEX, J. — -I agree with Broughton. J., that the evidence is un- 
trustworthy and insufficient to entitle the plaintiffi to a decree. 

It seems to me incredible that Koylashmoney should not know her 
Original grandfather’s name. But it may have been material to suppress it, as it 
Civil. might have given the defendants a clue. In my opinion the plaint 

ought to have stated tho descent from a common ancestor, and the evidence 

6 C. 626= ought to have supported such statement. 

8C.L.R. 238. Then the failure of the male plaintiff to present himself as a witness 

is very gravely suspicious. According to the evidence of the Doctor, his 
father-in-law, Nobocoomar arranged his marriage and acknowledged him 
as his nephew. But if this is true, it must have happened immediately 
before Noboeoomar’s death, and the necessary consequence must have 
been that the male plaintiff must have performed Nohocoomar’s sbrad. 

Now tho evidence does not show that he did perform the sbrad, 
and according to the evidence the defendants must have been aware from 
being in the house wliethor he did so or oot. If he had presented 
himself as a witnoss, the first question %vould have been — Did you perform 
the sbrad or not ; and if not. why not ? It seems to me that he could not 
face this question : and not only do I think the evidence is insufficient to 
give the plaintiffs a decree, hut I also have a very grave suspicion that 
tho whole case is untrue. 

Appeal dismissed. 

.\ttorne\ for the appellant Koyla.shmoney ; Mr. E. O. Moses. 

Attorney for the respondents: Baboo N- C. Burrnl. 


6 C. 631 = 8 C.L.R 242. 

[631] APPEAL FROM ORIGINAL CIVIL. 

Before .Sir Richard Garth, Kt.. Chief Justice, and Mr. Justice Pontifex. 

Abdool FUITKH MoULVIK {Defendant) v. ZABUNNESSA 
IviiATUN {Plaintiff). [7th February. 1881. J 

Mahoinednn Lito-nusband and Wife -Maintenance-Decree for past Maintenance. 

In a suit for mainlenatico by a Maboincdan wife against her husband, where 
there was no decree or agreement for maiiitonanco before suit, HeM. reversing 
the decision of the Court below, that the decree shouU not have awarded past 
ni.iinlonatico, but that maiotouanc© should b:vvo been mAde payable only from 
tbo date of the decree. 

Held also, that future maintenance should have been giveo only during the 
continuance of the marririgo. and not during tbo term of tho pUintm’s natural 
life. 

ApI'KAL from a decinion of Wilsoo, J, dated the 20tli July 18S0. 

This suit was brought hv the respondent Zabunuessa Khatun for dower 
and maintonance. She stated in her plaint that she was married to the 
defendant in Calcutta on the 12th March 1874 ; that on the same day. and 
in consideration of the marriage, a kahiuamah or settlement was executed, 
bv wliicli defendants promised to pay her Rs. 10,000 on demand by way 
of dower; that she cohabite<l with him until the end of Deoembor 1877, when 
ho left her. and had not since contributed anything to her maintenance, in 
Novomhor 1878, she demanded payment of her dower, and of ° 

Rs. 100 per month for her maintenance from January 1878, and that 
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defeodant should make provision for her future maiutenaDoe at the same 1381 
rate, as loug as he should not cohabit with her. 

The defence was that the defendant’s signature to the kabinamah had . 
been obtained by the plaintiff's father fraudulently, misrepresenting the APPEAL 
status of the plaintiff among ^lahoraedans, which the defendant found FROM 
afterwards to be much lower than his own : that the dower was not wholly ORIGINAL 
payable on demand, but that a portion of it was deferred dower, and the CIVIL. 

kabinamah had been altered in that respect ; that the plaintiff was not 

entitled to maiot6n-[6323ance, as she had never lived with the defend- 6 0.631 = 
ant and the marriage had never been consummated. The defendant 8 0 L.R. 242. 
appeared in person at tho hearing. 

Wilson. J.. gave the plaintiff a decree for the dower and for 
Rs. 1,400 for arrearsof maintenance, from March 1878 until the end of June 
1830, at the rate of Rs. 50 a month ; and it was further ordered that 
“ the defendant should pay montlily to the plaintiff, during the term of her 
natural life, Rs. 50 from the Ist July 1880, for her maintonauce and 
support." 

From this decision the defendant appealed. 

Mr. Piffard, for the appellant. 

Mr. Bonuerjee and Mr. Trevelyan, for the respondent. 

JUDGMENT. 

The judgment of the Court (Garth, C J., and PoNTIFEX, J.) was 
.delivered by 

G.\RTH, C. J. — Tho only material questiou which we are called upon 
to decide in this appeal is as to the maintenance. The plaintiff's right to 
the dower is hardly disputed. 

Mr. Piffard certaii'.ly conteoled, in the first place, that the dofendaDl* 
was placed at a great dis idvaiitags at the trial in consequenco of being 
obliged to conduct his own case ; and urged tliat the Court should allow 
him a new trial upon payment of costs. But tliere is clearly no ground 
for this conteiitiou. Tne clefendant has never applied for a new trial in 
the Court below, and any disadvantage uinlor which he has laboured is 
due to his own default. 

With regard to the questiou of maintenance, Mr. Piffard does not 
object to tlia amount or tho monthly allowance ; but he contends tliat the 
decree is erroneous in two respects : first, that no order ought to have been 
made for past maintenaiico ; and second, that it should have been made 
payable, not during the plaintiff’s natural life, but only during the continu- 
ance of the marriage. 

As the dofendaut conducted his own case at tho trial, it would 
appear that tho attention of tho learned Judge was never called [633] 
to either of these points ; but upon reference to the authorities, wo think 
that Mr. Piffard’s contention is well founded. 

As to the first point, the law is stated thus *in Baillie's Digest, 
p. 443 : — " When a woman sues her husband for maintenance for time 
antecedent to any order of the Judge or mutual agreement of the parties, 
tho Judge is not to decree maintenance for the past." And the same 
rule is laid down in much tho same terms in the Fledaya, Vol. I, p. 398, 
and quoted in the Tagore Law Lectures for 1873, p. 453. We think! 
therefore, that as in this case no decree or agreement for maintenance was 
made before this suit, tho maintenance should have been made pay- 
able only from the date of the decree. 
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We think it also quite clear that maiatenance can only be payable 
durinR the coubinuance of the marriage. 

The decree will, therefore, be modified accordingly, and as the appel- 
lant has partially succeeded, we think that the parties should pay their 
own costs of this appeal. 

Decree varied. 

Attorneys for the appellant : Messrs. Dhiir and Dhur. 

.-\tborney for the respondent : Mr. Leslie. 


6 C. 633 = 7 C.L.R. 29 = 9 C.L.R. 385- 

INSOLVENCY JURISDICTION. 

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Vontifex. 


In the matter of Morgan .and another {Insolvents). 

E. S. Gurboy V. A. B. Miller. 

[18bh 19th and 20th January and 7tb February. 1881.1 

Insolvent Act (ll nnd 12 Viet., c. 21). s. 23 -Reputed Oiunership — Possession. Order, or 
Disposition — Consent of True Owner —Partner out of Jurisdiction — Mortgage of 
Chalte Is — Priority. 

In 1878 the members of the firm of A and Co. mortgaged the live and dead 
stock, chattels, and eflects belonging to the firm toH, the mortgage deed contain- 
ing H clause to the effect that as long as there was anything due on the mortgage, 
the mortgaged property should he treated and considered as the property, and in 
the order and disposition, of the mortgagee. [634] A and Co. subsequently 
obtained further adv.vnces from B: at th'S time A was residing out of the jurisdic- 
tion of the Court, and the instruments creating the further charges wore signed 
by bis Attorney. C and I), the two members of the firm residing in Cilcutta. 
remained in possession of the mortgaged properly up to the lOtb May 1380, when 
they became insolvent, and their pr.iporty was vested in the Official Assignee, 
who entered into possession. On the 12th May the mortgagee also entered into 
possession. On the 20th June A, the remaining partner of the firm, returned 
to Calcutta and filed his petition of iosolvoncy. 

Upon a petition by the mirtgtgea claiming to bo paid his mortgage-money in 
priority to the other creditors of the firm,— 

Held that the goods and chattels of the firm which were covered by the mort- 
gage and further c^barges did not vest in the Official Assignee upon the insolvency 

of C and D. 

Reynoldt v. Boivley (1) ;tnd Ex parte Dorman i2) followed: In re HtU. Ex parte 
Lepage (3) distinguished. 

Ai’l’EAL from a decision of Broughton, J., dated 24bh July 1880. 

Id this case it appeared that Richard Morgan. William lorbes. and 
Thomas Smith carried on business, as livery stable-keepers, in Calcutta, 
under the sbvlo of “ Thomas Smith and Co. ” The business was carried 
on hv Morgan and Forbes. Smith taking no part in the management, and 
resij'ing in Kncland. On the fltl, Hay 1878 llorgan, Forbes and Smith 
mortsaged all the live and dead stock, chattels and effects, good-will, debts, 
and sums of money outstanding, belonging to the business, to one Ehas 
Gubbov to secure the repayment of the sum of Rs. 35.000, with interest. 
The mortgage-deed contained a proviso that, as long as any money 
remained due on the mortgage, the mortgaged property should bo treated 
and considered as tlie property, and in the order and. disposition, of 


111 L R 2 O.B. 474 : in the Court telow. Id., 41. 
‘ ' (3) 6 C. 63G. note. 


(2) L.R. 8 0b. 51 
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the mortfiagee. On the 27th May 1878, and the 24th April 1879, 
farther advances were made to the firm by Gabboy. These farther 
charges were executed on behalf of Smith by his attorney. The mort- 
gaged property remained in the possession of the mortgagors. On thelObh 
May 1880, Morgan and Forbes filed their petition in the Court for the 
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Relief of Insolvent Debtors, and their estate and eft'ecta vested in the JoRiSDlC- 
Oliicial Assignee* who entered into possession. On [635] the i2th May, 
the mortgagee entered into possession. On the 26tb Juno, Smith returned 
to Calcutta and filed bis petition. 6 C. 633 = 

The mortgagee now tiled a petition, praying that the property comprised 7 C.L.B. 29 = 
in the mortgage might be sold, and that his claim might be satisfied in 9 C L.R. 385. 
priority to that of the other creditors. lie contended that the mortgaged 
property was not, by the consent of the true owners, in the possession, 
order, or disposition of the insolvents as reputed owners, within the 
meaning of s. 23 of the Insolvent Act. 

Mr. and Mr. Trevelymi for the petitioner. 

Mr. Kennedy for the Official .Xssignee. 

Mr. R. Allen for an ODposing creditor. 


Mr. Pkillipa. — Section 23 of the lusolvoot .Vet does not ail'ect tlio 
mortgagee. This case comes within the principle laid down in Reynolds 
v. Doxuley (1), which decides that whore one partner allows the other, bona 
fide, to carry on the liusiness ostensibly as his own, on the bankruntcy of 
the latter, the share of tlie dormant partner in the partnership stock-in- 
trade cannot be dealt with as in the possession, order, or disoosition of 
the bankrupt as reputed owner with the consoi^t of the true owner. Here 
Smith w is nob insolvent at the timi of the insolvency of the other part- 
ners. In Kx parte Dorimin (2), the Lord,s .Justices held that the clause 
relating to goods in tlie possession, order, or disnosition of a bankrupt is 
confined to cases where tlie binkrnpt is in the solo possession of goods 
as the sole reputed owner; and they say. It is obvious that if the 
clause was held to apply to every case where goods, with tlie permission 
of the true owner, are loft in the possession of a bankrunt, jointly with 
others as reputed osvuers, great injustice would be done in every case in 
which goods are loft in the possession of a firm, one of whose members 
becomes bankrupt. It surely never could liave been intended that if 
goods are left by the true owner in the possession of tlie firm of A and R. 
of whom A becomes bankrupt, hut li remains solvent, the goods sliould 
become the property of .1 divisible among hU ereiiitors.” That [636] 
case was approved of in In re Bninhridgc (3), whore it was pointed out 
that Ityall v. Roivles (4) is no longer law. 

Mr. /Cejjucdy for the Official .^ssiuneo. — Atthotime when the petition 
was filed, so far as tho mortgaged property was tlie property of (iuhboy. 
the insolvents had, by tho consent and iiarmission of the true owner, in 
their possession, order or disposition, goods ond chattels, of which they 
were the reputed owners, and of which they hal taken upon thomsolvos 
the sale, alteration, or (iisp->sition as owners. Such goods and chattels, 
therefore, bocamo thoir pronerty, so as to become vested in tho Official 
Assignee. Tfiero was notiiing to intortoro wicii tho rnanagemont. sale, 
order, or disposition of tho insolvents ; and they did in fact deal wif.h tlie 
property as owncivs. Tlio insolvouts. thoroforo, iiad in themsolvos tho 
rnanagemont of tho property. Tlio cases of iicyao/t/s v. Rowley (1) and .Ex 

(II L.R. -i Q. li . 17 i ; in tbu Couit below, /d.. 4 1 . ('2) L. H. 8 Ch 6* 

(3) L.R. 8Cb. Div. 218. il) I Ve . S.‘u. 375- 1 Abk. 161. 
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parte Dorman (1) are distinguishable. This case comes within the principles 
laid dosvn in Ryall v. Roioles (2). It has been said on the other side that 
Rijall V. Rotvles (2) has been overruled. But in Inn-e Bainhridge {3), 
which is citeii as an authoribv, for that proposition, it was merely said 
that the law had been altered by statute, not that Ryall v. Rowles (2) had 
been overruled. The law laid down in Ryall v. Rowles (2) is untouched. 
In In re Hill (4), decided by Pontifex, J., [6371 August 14bh, 1874, 
one Lepage, the original owner of a business, sold it to three persons, 
taking from them a mortgage of the stock-in-trade, etc., and leaving 
them in possession. Ultimately, the pa.'tners consisted of Hill, the 
insolvent, and one Hogan, who was a dormant partner and lived out 
of the jurisdiction. The whole of the property remained in the 
possession of the insolvent, with the consent of Hogan. E.r parte 
Dorman (l) and Reynolds v. Bowlcy (5) were cited, and it was argued that 
the principle of those cases prevente<l the property from being in tbe 


(1) L.R. 8Ch. 51. (2» 1 Ves. Sen. 375 = 1 Atk. 161. 

(3) L.R. 8 Ch. Div. 218. 

(4) In re HILL. 

Rx parte LKPAGE*7 U.L.Ri 33 N. 

In this ca«o L^pigo sold hin business^ which was carriod on under the name of 
“ 0. Lepafio & Cn./’ to three psraona, n»m©d Barbiin. Hill, and Seymour. The namo 
of the firm was immediately chani^el to “ Birbain. Hill, & Co/* Part ol tho purchase 
m^noy remained outstinding. and tbe goovl*will, stock m-trado, shop fixtures, and 
book'dobts ol tho bu^-iooss wc-o inort^a^ed to Lepi(;o by bis vondcos, subject to a pro- 
viso for redemption on payment within seven years of the principal sum secured and 
interest. In 1870, Seymour, with tbe consent of LepaRo. sold bis share in tbc business 
to ODC Thomson, who agreed to become liable to Lepige for all claims which Lepaso 
might have agiinst Sevmour. In 1871. the shar^' ol Birham (who was dcadi was sold 
by his oxocotor to Hill and Thomson, who agreed to • >mc liabl*.* tn Lopage in respoot 
of such share. In 1871, Hill and Thompson executed a bond in favour of Lepage, for tho 
purpose of securing tho sum of Rs. 24.910 then due to him on tho mortgage; and to 
secure certain other sums dno liy them to him, gave him their joint and several promis- 
sory nolo for Its. 27,618. In December 1871, Thomson left India owing to ill-health, 
and shortly afterwards sold his share to on« Hogan, remaining bow»*vcr liable to Lepage. 
Thomson was never advertised out of the firm in conse:?uence of a private a inviicemont 
between himself and Hogan, who was admitted as a dormant partner. In 18r8 Hill 
became insolvent, and tiled his petition. Lepage filed a petition claiming priority. 

Mr. Phillips for Lepage. 

Mr. Kenn<dtf and ^Ir. for tho Otlicial Assignee. 

Mr. Watson for Hill. 


JUDGMENT. 

PONTIFEX. J.— Lepage elaims to be not only a creditor ol the estate, but a secured 
creditor. Ho cl iims under a deed which provided that he was not to be piud for seven 
vc'irs The property was left in tho possession of Hill. Mr. Pbillip.s says that tbe pro- 
portv was not in his possession with the consent of the true owner. Tho proviso in the 
drc<l does not affect, his piwscssion —/^?/noWs v. Rowley (5) ; Spnekntan v. ^ftUe^ {(>)■ 

Tho claimant has consented to Barham, Hill Co. being ni possessKin of the pro 
nerty mortgaged to him. and if it remained so. bo cnild not take. Mr. I hillip.s has 
iited Rx parte Dorman • an<l Peynolds v. Bowley (5). In both these cases the piissossion 
of the property was the possession of both p irtncrs, and thorefora was not 
n/S^on^>rder. ordi.,>oMtionasr.o^ by 8- 23 0111.0 Insolvent Act. 

Is ililb iont. Hogan was out of tbc jumdiclioii. and whs a dormant p;irtiior. Neither of 
the -lulhontiescted would operate to en .lde tbo Ofl.c.:.l to 

.iclion .XRa.nst HoK.xn. an.l I do not see why LcpaRC .s to bo ... a ‘>f *' 
only pets<.i) in who>e possession, order, or disposiUon the a In 

^Proof ..llow.dsubjcctto adju'tmeni, of thp amount with tho Official AssiRnce In 

cj.oo of diflereiico. to bo referred to tbo Court. Preforcntinl 
potition-ug creditor to take ratoably with the other creditors. 

(5) L.R- 2 Q.B. 474 ; in the Court below. Id., 41. 

• L.R. 8 Ch. 51. 


ripht disallowed, and the 
[R.. 6 C. 633.1 

(6) 12 C.B. N.S. C59. 
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[638] order and disposition of Hill. Bat Pontifex, J., bold that the goods 1881 
were in the order and disposition of Hill only, and that Lepage had no Feb. 7. 

preferential right. Reijnolds v. Bowley (1) is the case of a dormant partner, 

but what was there held was that the dormant partner was actually in Insol- 
possessioQ. He was not a mortgagee, the whole of the property belonged VENCY 
to him. that is to sav, was in the order and disoosition of the insolvent Jdrisdic- 
partner. Here the person who claims leaves the property in the disposi- 
tion of Dorsons who are insolvent. Gabboy was the true owner, and the 
property was in the order and disposition of the insolvents. Gabboy had 6 C. 633 
the power to resume his rights, to take the property out of the possession 7 C.L.R. 29 = 
of the persons to whom he had entrusted it, and therefore he was the true 9 C.L.R. 385. 
owner. la Ex parte Dorman (2), the property was in the possession of the 
solvent partner as well as in that of the insolvent partner. But the case 
is diSerent here. The property was in the possession of the insolvent 
partners alone. Hero the horses were kept for the purpose of being 
hired out, and the fact that the insolvents did let them out would streng- 
then the belief of the creditor that the insolvents were the actual owners. 

The interest of the partners in the partnership property was such as to be 
within their order and disposition, ao<l they did deal with and dispose of 
it; Rornsbij v. Miller (3). With respect to the rights of the mortgagee in 
substituted property, the mortgage-deed provides that the mortgagors 
shall make over the live and dead stock, etc., to the mortgagee on demand 
in writing. Tiiat might include substituted and additional stock. But 
the right does not arise until demand in writing has been made, and there 
is no evidence of any such demand. 

Mr. Allen for an opposing creditor. — This case is within the mischief 
which the In.solvont .\ct endeavours to provent. Credit was acquired 
by the insolvents having possession of and dealing with the property. 

My clients dealt with the insolvents upon the faith that the property 
in the possession of the insolvents was their own property. It was in 
their visible po8ses-[639]sion and was actually dealt with by them as 
owners, at least, so far as regarded the public : Ex parte The Union Bank of 
Manchester, In re Jackson (4). Smith was neither in possession nor 
exercising any rights of ownership. The mortgagee was the true owner. 

The three partners executed the mortgage, conferring the ownership 
on Gubboy. Ho allowed the property to remaio in the possession of tlm 
in,solvents; tliorefore, on tlio plain construction of s. 23. the property 
Was in the pos.sossion of the insolvents with the consent and permission 
of the true owner. The case is clear, unless it is to be considered as affected 
by the English authorities. Reynolds v. Bowley (l) is distinguishable. Tlie 
real reason of the ilocision in that case was that, on the facts, the Court 
could not s.uy tliat it came within s. 123 of 12 Sc 13 Viet., c. lOfi. The 
person in whose pos-^ossiou Llie oroporty was, was heth ro vi and reputed 
owner. Jlis sister was also real owner jointly in possession with liini. 

She hail transforrorl none of lior rights. Sou the judgment, of Phnar. .1., in 
In re. Agabeq (-5). Ec parte Donnan (2) is also distinguishalde. Tiuno the 
property was in the reputed ownership of tlio iiifant. Ilore Smith is out 
of possession, an I out of the pirisdiction. flo is reallv insolvent. Had 
he been lisre, there would have ba jti no difficulty. Does the fact of his 
absence improve the tnortgageo's position .’ Ho his parted with his right 
as owner. 


(1) Ij. R. ‘2 Q B. 171 ; in the Court below. Id., 41. 
(3) E-A E. 102. 

(5) 2 Ind, Jut. N. S. 010. 


(2) L. R. 8 Ch. 51. 
(1) L. R. 12 Eq. 351. 
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Mr. Phillipif in rflply. 

Broughton, J. (after stating the facts of fche case, continued). — The 
Official Assignee contends that the property was in the possession, order, 
and disposition of the insolvents within the meaning of the 23rd section of 
tlia Insolvent Act, and must be deemed to be the property of the insol- 
vents. Morgan and Forbes. 

If the Official Assignee is %vrong in this contention, ic follows 
that the substantial partner of a business in Calcutta may [640] leave 
tlie country, mortgage the whole of his share in the business for its full 
value, and leave his partners, who may be men without any or with very 
little capital, to carry on the business on the same scale as before, while 
the mortgagee, who is the real owner, may lie by ; and if he only steps in 
after the partners here have filed their petitions, but before the partner 
who is abse'it l»as time to come out and do the same, may sweep away 
tlie whole of the assets of the partnership, and leave the other creditors, 
who may have dealt with the firm on the credit of its apparent wealth, 
with nothing. It seems to me that this is a state of things directly in 
cotillict with the spirit of the 23rd section of the insolvent Act, which is 
intended to prevent traders trading on fictitious credit. Nevertheless, if 
the law is so, it must bo obeyed : and Mr. Pijillips, on behalf of the mort- 
gagee. contends, upon the authority of certain cases decided in the English 
Courts upon similar sections of the Bankruptcy .\ets, that so it is. 

The words of s. 23, upon the (piostion turns, are theso : — 

“ Ji any such insolvoiiC shall, at the time of filing the petition, by the 
consent of the true owner thereof, haveiu bis possession, order, or disposi- 
tion any goods or chattels, whereof such insolvent is reputed owner, or 
wlioreof ho has taken unon him tlio sale, alteration, or disposition as owner, 
the si ne shall be deemol to lie the pronerty of sucli insolvent so as to 
become vested in the Olficial .Assignee of the Court by the order made in 
pursuance of the .‘^ct 

TIi .3 first case upon which Mr. Pijillips relies, in order of date, is the 
case of Reynolds v. Boirley (1). 

In that case the plaintill was the sister of i\Ir. T. fl. Reynolds, a 
cowkeoper, wlio was a(Iju<lf;<)d bankrupt on the IJth December. 18G-1. The 
defendants were the creditor’s assignees. 

The plaintilV and her hroUier owned a number of cows and the stock 
of a dairs" farm, in enual shares; and they entered into a written agreement 
to carry out the business with an eipial share in the profits. They agreed 
bo bako the farm on a 14 years' lease, and in tlie case of the death of 
Air. T. 11. Reynolds, [641] the pi lintifi was to retain her interest or share in 
the lease. The olaintifi' also agreed bo bo a sloeoing partner, the business 
bo ije coinluotod and carrio<l on in the name ofT. U. Reynolds. The lease 
was granted toT. II. Reynolds alone. Tuey both resided at the farm-house. 
The plainbitT did not interfere in any way with the management of the busi- 
ness. hut devoted her whole time and labour to assisting her broblier. It 
was not generally known that tlje plaiiibiff was a partner, although it was 
known to their i-elativos and friends, and to some of the tradesmen in 
the neighbouring town, Swindon. Tne plaintill and her brother drew 
ecjuallv on accoutif, of their sli vros in the prolit.s. 

On Novetiibor IGth the brother being embarrassed on account of a bill 
accented Ijy him fora broLiior. absconded, and then committed an act of 
haukruptcy, of which the olainbiQ' had notice; but she remained oa the 

(1) L. K. 2 Q.I3. 174 ; in the Court below Id.. 41. 
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farm selling the milk, &o., until the property was seized by the messenger 1881 
of the Court. Peb. 7. 

On the 9bh of December, T.H. Reynolds was adjudicated a bankrupt, 

and the defendants were appointed oreditors-assignees, and the messenger INSOL- 
seized the stock on the same day under the usual warrant. On the 10th VENCY 
of December, notice was given to the defendants that the plainliflf claimed JuRlSDIC- 
an interest in the stock. In January, 1865, the defendants, under an order -rmN 

of the Court, sold the stock. Under these circumstances, the Court of ' 

Queen’s Bench held, on the authority of the decided cases, bub with some 7 C. 633 = 
doubt, that the stock was in the possession and order and disposition of7G.L.R.29= 
the bankrupt with the consent of the true owner, and might be dealt with 9 C.L.R. 38S. 
under s. 125 of 12 and 13 Viet.,/ c. 106, a section similar in its terms to 
the 23rd section of the Indian Insolvent Act. But this decision was 
reversed by the Court of Exchequer Chamber. The Chief Baron adopted 
the words of Baron Parke in Load v. Green (l), viz., that the true owner 
must be one person, and the apparent owner another person, in order 
that the property might pass to the creditors-assignees ; and that, as the 
brother, who was bankrupt, and the sister were equally entitled to posses- 
sion and equally owners, the section did not apply. Mr. Justice Willes 
and Baron Bramwell came to the same conclusion as the Chief Baron, but 
put it on the ground that the [642] bankrupt was not in fact in sole posses- 
sion of the property ; his sister was as much in possession as he was. 

The case of Reynolds v. Rowley (2) differs from the present case in 
this particular, namely, that the property was in the possession of the 
bankrupt. In the present case, the third partner, Thomas Smith, acting 
by his attorney, had mortgaged the property to the present claimant, who 
was the true owner — Ex parte Union Bank of Manchester, hi re Jackson (3). 

But then it is said that the property was not in the order and dis- 
position of Morgan and Forbes, but of the three partners — Smith, Morgan, 
and Forbes : and at the date of the insolvency of the two latter. Smith 
was nob insolvent, so that the mortgagee had a right to come in and claim 
the property on the 12th of May. and the case of Ex parte Dorman (4) is 
relied on. 

In that case Dorman, the landlord, let his house to a partnership, 
consisting of two partners — Lake and Clench. Clench was a minor! 

There were certain trade fixtures, and there was some machinery in the 
house used in the business of the partnership, the two partners being in 
possession. 


On the 29bh September. 1871. both Lake and Clench committed an 
act of bankruptcy. On the 23rd November Lake was adjudicated bankrupt, 
but no petition in bankruptcy was presented against Clench on account of 
bis infancy. Dorman claimed the machinery, plant, and type comprised 

m the lease ; but it was ordered by the Registrar in Bankruptcy, sitting as 
Chief Judge, to bo made over to the Trustee in Bankruptcy. From this 
order Dorman appealed. The words of the section of the Act upon which 

cl. 5) are similar to those 
Of 8 . 23 of the Indian Insolvent Act. and the Lords Justices held that the 
clause was confined to cases where the bankrupt is in the sole possession 
of goods as the sole reputed owner. The judgment was delivered by Sir 
Leorge Mellish, who gave bis reasons for the decision very fully He 
s aid “It is obvi ous that if the cl aim was hold to apply to every case 


(1) IS M. HDd W. ‘Ji6, see p. 

(2) L.R. 2 Q.B. 471 ; in the Court liolosv, Id.. 11 

(3) L.R. 12 Eq. 354. 


(4) L.R. 8 Ch. 51, 
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where goods, with the perraissjoci of the true owner. [643] are left in the 
possession of a bankrupt, great injustice would be done in every case in 
which goods are left in the possession of a firm, one of whose members 
InsOL- becomes bankrupt. It surely never could have been intended that if 
VENCY goods are left by the true owner in possession of the firm of A and B, of 
•TdrISDIC- whom A becomes bankrupt, but B remains solvent, that the goods should 
become the property of A. divisible among his creditors. Cases have 

■ liappened in which one member of a most wealthy and solvent firm has, 

6 C. 633= from his private extravagance, become bankrupt, and sui’ely it would he 
7C L.R.29= absurd that all persons who had trusted the firm with the possession 
9 C.L.R. 385. of their goods should he deprived of their property. Then does it 

make any difference that in this particular case the person who %vas in 
possession of goods with the bankrupts as reputed owners was an 
infant? Wo think it makes no difference. The fact of Clench 
being an infant did not prevent him from being in possession of the 
goods jointly with Lake, nor from being one of the reputed owners 
of tho goods. The lease to him was nob void, but only voidable, and 
Lake having knowinglv entered into a contract of partnership with 
an infant, could not deprive him of his rights as a partner. It was 
argued, indeed, that tho case came within the mischief against which 
the order and disposition clause was intended to provide, and we think it 
must bo admitted that it does; but still a consistent construction must 
he put upon the clause, and we think it must be construed either as con- 
fined to cases in which tho bankrupt is solely in possession, or as 
extending to all cases in which the bankrupt is in possession jointly with 
others. There are no words in tho clause which enable us to distinguish 
botwoGU cases which wo mi{;ht think within the mischief intended to be 
prevented, and cases to which the clause was plainly nob intended to 
apply Wo cannot, for instance, make a distinction liotweon eases in which 
tho partner of the bankrupt is solvent, and cases whore be is msoivenb. 
though for some cause he is not made bankrupt; or between cases in 
which tho partner of tho bankrupt is an infant and cases in which ho is 

of full ago.” 

This decision was followed by tho Chief Judge in Bankruptcy, \ice- 
Chancellor Bacon, who said:~“Tho Act of is perfectly clear 

and even if 1 liad not the assistance of Ex v^irtc [644] Dorvuin (l) and if 
I was nob hound by that case. I should act upon it. It is as oleai as 

anything can possibly he.”— /n re (2). , j. , 7 

■ The Lord Chief Justice of England, in deciding the ease of Reynolds 
v Bowlcy i3), in the first instance pointed out that there might be cases 
of hardship on either side ; and from the judgment in Ex parte Donnanil) 
it must be taken as decided in England, that the section must receive a 
consistent construction, independent of the circumstances of the parti- 
cular case • and as the Indian enactment is an Act of Parliament identical 
in its terms, and having tho same object, these decisions are. I conceive, 
binding upon mo ; and the reasons upon which they proceed must also ne 

admitted, as Mr. Phillips contends, to be unanswerable. 

There is. however, a marked dilTerenco between the present case and 

tho two cases of /eci/noWs V. Boicley (3) and 

both these cases the partners wore actually in possession and 

mises. Here one partner was absent from tho country, and the only 


(1) L.H. fl Ch. 51. 

(a) L.R. 2 Q.B. 474 ; in tho Court bolow» Jd., 41, 
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persons who were in actual manual possession of the property were the 1881 
two insolvents. This, it seems to me. must be the possession contem- Peb. 7. 

plated by the Statute, the object of which is to prevent a trader acquiring 

a false credit by having in his visible possession another person’s property. INSOL- 
In the present case there is a clause in Mr. Gubboy’s mortgage to the VENCT 
effect that, as long as there is any money due to him upon it. the stock-in- irmronTn 
trade upon the premises in the occupation of the insolvents shall be treated 
and considered as the property and in the order of Mr. Gubboy, the mort- 

pgee. Mr. Phillips has drawn my attention to this clause, but he does not 6C 633 = 

to any extent rely upon it; he rather puts his argument on the decisions of7C L R 29 = 
the hjoglish Courts in the cases I have quoted. I should hold that the 9 C L R 385 
clayse itself cannot override the Act of Parliament, and that the parties 
cannot make a contract, the effect of which would be, if it were upheld to 
deprive the public of the benefit of a law enacted for their protection 

Mr. Gubboy did. however, himself rely upon this proviso and abstained 
in.? actual possession of the premises until [645] after the 

lUth May. when Messrs. Morgan and Forbes filed their petition, and 
when the vesting order on that petition was made. 

fp carried on in the name of 

/ U' other partners, supports the contention 

of Mr. Gubboy. That argument is. I think, answered by observing that 
It IS a matter of notoriety that partnerships are often carried on in the 
names, of persons who have long ceased to have any connexion with the 
busines.s. The question seems to me to bo— ” To whom was credit 
given ? and the answer is— To the ostensible partners, Messrs. Morgan 
and Forbes. And the further question is—” Why was that credit given 

to them? The answer 18— Because they appeared to be the owners of 

a largestock of horses and carriages of their own, dealing with them as 
their own on the promises in which they wore in visible occupation.” It 
cannot bo supposed that Mr. Allen’s client, a native dealer in hay and straw 
would have allowe.l Messrs. Morgan and Forbes to run up a bill to the 

o Q TV. T ^ ^ ^ 1 I ^ owner of the property 

was JUr. Gubboy. with whom he made no contract, or that Mr T Smith 

who resided in England, was in possession of the property On this 

ground, I am of omnion that this case can be clearly distinguished from 

the cases relied on for the mortgagee. I do not come to this conclusion 

Wilt. ' '■o'®-- t® ‘h® observation of Mr. .Justioo 

VVilles in the case of ReyjwUls v. Doxoley (l). who says " I am clearlv 

of opinion, in accordance with the conclusion of the Lord Chief Baron 

I»r „„ t °° “'“O® o' ostensible 

partner does not neoes^sarily make a reputed ownership in the partner 

whoso name 13 used. Such a partner may or may not be— I think in 
this case he was not- a reputed owner/* 

I have said that, in rny view, the use of the name “Tliomai Smiih ” 

Sr?i?h Morgan and Forbes might call themselves Thomas 

Smith and Co., i they wished to do so. and did not infringe the rights of 
others ,n so doing; and I think this is one of those caserto whGh 
Mr. Justice Willes refers and [646] that I have his authority fo^ holding 
that Messrs. Morgan and Forbes were the reputed owners anH IS® 

property was in their order and disposition. that the 

There was also a case (2) decided in August 1874 hv M.- t *• 

Pont, fax. iu which the circumsUncos were somewhat similar and in wS 


(1) L, R, 2 Q.B. 474 ; see p. 481, 


^2) 6 Cl G36, note. 
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both the English cases quoted by Mr. Phillips were discussed. The case 
was that of the insolvency of Mr. Hill, of the firm of Barham and Hill, 
the booksellers. Mr. Lepage, who originally owned the business, had 
sold ic to Messrs. Hill and Seymour and to the executors of Mr. Barham, 
baking a mortgage to secure bis purchase-money, and leaving the new firm 
in possession. There wore subsequently some changes among the partners ; 
and at the time of Hill’s insolvency, tbe firm consisted of Messrs. Hill 
and Hogan. The latter was a Government servant, and on that account 
stipulated that he would not take any active part in tbe management, but 
was to be a sleeping partner : and he left the whole of the property in the 
possession of his partner. Hill, who was then in sole actual possession 
with the consent of bis partner Hogan, and of Lepage the mortgagee. , It 
was hold that tbe property vested in tbe Official Assignee. So here, 1 
think, that the property was in the order and disposition of the insolvents, 
Morgan and Forbes, and upon their insolvency vested in the Oflicial 
Assignee; and that the petition of Mr. Gubboy to be paid in full must be 
refused. 

The Official Assignee informs me that this question has been argued 
by arrangement on this petition to avoid the expense of a suit, and agrees 
that the costs of all parties be paid out of tbe estate. 

From this decision Mr. Gubboy appealed. 

The Advocatc-Gcncral (Mr. G. C. Paul) and Mr. Phillips, for the 
appellant. 

Mr. Kennedy and Mr. i2. Allen, for the Official Assignee. 

Mr. Phillips . — It is contended that, though Smith was entitled to one- 
half of the property, it must be considered that Gubboy [647] left the 
whole of the property in the order and disposition of Morgan and Forbes 
to the exclusion of Smith. It is not shown that he know that Smith 
was absent. It is more probable that Gubboy would prefer to trust 
Smith than the junior partners. Reynolds v. Ron ley (1) shows that the 
partner out of the country cannot sweep away the assets of the concern 
as the learned Juflge in the Court below thought he could. It is not shown 
that Gubboy assented to Morgan and Forbes having exclusive disposition; it 
can onlv bo inferred from tbe fact that they were the only partners here. 

I only admit that Smith was out of tbe country when the further charges 
were made. In jRc.vmoWs v. BoiWcy (1) the Court considered the case to 
bo that of a secret partner. It is not pretended that Smith was a dor- 
mant partner ; he was merely out of the country. [PoNTiFEK, J. In all 
the English oases tbe partner was in the country and in possession. 
Might not the decisions have boon difierent if the partner had been abroad ?J 
There is nothing in Reynolds v. Buwlcy (1) which showstbat the case turned 
in any way on the partner being on the spot. Smith, by going to England, 
did not leave his goods in the solo disposition of the other partners : they 
hold for him and themselves. Suppose that they all went away, would 
they all bo out of possession? If the property has been left in charge of 
a manager, would it have gone to his assignees ? If a man goes away 
from his house, leaving his servants in charge, he remains in possession 

of the coods in tbe bouse. . 

Id Ex parte Dorviaa (2) the possession was possession as partners . 

there was nothing about “actual ’• possession. Here Smith was c^rymg 
on trade; further charges for tbe purposes of the 

his attornov. Possession in tbe popular sense is not the possession 


(1) L.R. -2 Q.B. 474 ; in tbo Court below. Id., 41, 
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meant by the Statute. Otherwise possession by a servant would pass 1881 
the master’s goods to the assignee on the servant’s insolvency. Sup- Feb. 7. 

pose, after the insolvency of Morgan and Forbes, Gubboy had allowed 

the goods to remain in Smith’s possession, then they would have been iNSOL- 
in his order and disposition, and would have passed to his assignee. VENCT 
In re Bainbridge (l), Bacon, C. J., says: — ** Can it be said [648] 

-lURISDIC- 

that, these two gentlemen carrying on partnership together, any one xiON 

part of his property remained in the order and disposition of the bankrupt ’ 

with the consent of the true owner ? Not only do I adopt the judicial 6 C 633 
interpretation in Ex parte Dorman (2) and say, that s. 15, sub-section 5 7C.L.R.29.= 
relates to sole possession of that kind alone, but I say that it must be9 C.L.R. 385. 
necessarily so, for it is impossible to point out anything in the case to show 
that either of these partners was more a partner than the other. Partners 
are possessed per mie et per tout ; and each of them was lawfully in posses- 
sion of the whole of the assets, but not exclusively in possession, not solely 
in possession.” [Gauth, C, J. — Might not the shares of the partners only 
pass?] The reason that anything of Gubboy’s would pass would be because 
hehad left it in the possession, order or disposition, and reputed ownership 
of the insolvents. It cannot be said that be loft it in their possession 
according to their shares, so that if one became insolvent his share would 
pass. There arc no words in the Act which refer to shares. In re 
Bainbridge{\.) was tlie case of a share, and it was held that it did not pass. 

This case turns on Gubboy’s having the legal right in the goods and chat- 
tels. If the decision is correct, they would pass to the Otticial Assignee on 
the insolvency of any person in whose possession they happened 
to be to tlie exclusion of both mortgagor and mortgagee. Credit 
was not obtained by the possession of the mortgaged goods. In 
Belcher v. Bellamy (3). Parke, B.. says : — ” It is evident that, at the 
present day, a trader does not obtain credit by the possession and appa- 
rent ownership of other persons’ goods, but in consequence of his general 
estimation as a merchant. In order to bring a case witliin the urovi- 
sions of the Bankrupt .Act, there must bo a real owner distinct from the 
apparent owner, and the real owner must have consented that the trader 
should have possession of the goods.” Iloro Thomas Smith Co. was 
the name of the hrm : it is useless to talk of persons advancing monoy 
on the faith of SmitJi not being a member of the 6rm ; Ex parte Vaux (4). 

[649] Mr. Kennedy, for the Ollicial .\ssignee. — The case of In re 
Bainbridge (l) was based on a Statute which is not in force hero. liyall 
v. liowles (5) is still an authority ; it has only been impoachod to this 
extent that, as far as goods and chattels are concerned, the law has been 
altered by Statute. In In re Bainbridge (1) all that passed by virtue 
of the assignment was purely a chose in action. Choses in action arc 
excluded by the late Bankruptcy Act in Bngland from the operation 
of the order and disposition clause; they were included under goods and 
chattels in the old .Acts. Taking the whole of this mortgage-deed together, 
it appears to be framed for the purpose of infringing the insolvent law 
and sweeping away the property of those persons from their creditors. 

Such a clause is in direct cootravontion of s. 2.3 of the Insolvent Act. 

Gubboy knew that in case of insolvency he might be treated as having 
allowed his property to be in the order and disposition of the insolvents, and 
therefore liable to be applied in paying the other creditors of the firm, and 

iVk ^ L.R. 8Ch. 51. 

(J) 2 Exeb. 309. (4) L R 9 Ch Ann fi09 

(5) 1 VeB, Son. 375 = 1 Atk. 104. 
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i881 he tried to avoid that. Assuming that the firm was insolvent, the effect 
F^7. of a partner remaining abroad does of itself make him the subject of the 

Tvcinr- in{ev& from the natural consequences of a man's 

act that his intention was, the consequences should follow — Griffith and 
%KNX'Y Holmes Bankruptcy, 98. Mere constructive possession in a person who 
•Tuiusdic- really has nothing to do with the property is not actual possession of pro- 
TION. P®rty. all the cases there was actual manual possession. In Reynolds 

owley (1), Kellj', C.B., says:— It is not to be denied that there may be 
6 C. 633= cases of a partnership in which goods shall bo in the possession, and in 
7 C.L.R. 29- the apparently exclusive ownership, of the ostensible partner, so as to 
9 C.L R 395. enable^ him to obtain credit by reason of his possession and apparently 

exclusive ownership by which a body of creditors may be wronged and 
even defrauded ; and in which such a possession may be entrusted to him 
by another member of the partnership, under circumstances in which the 
pioperty ought to pass to the assignees of the bankrupt.” That was the view 
taken in In re [650] ///// (2). That case decides that where a partner is 
not really in possession, the possession, order, and disposition are with 
the partner in charge. These goods were in the sole possession and in 
the sole reputed ownership of Morgan and Forbes — Ex parte Dornian (3). 
Section 23 only applies to a class of goods the possession of which implies 
proDorty, not to the case of factors and commission agents. The mort- 
gagee is the true owner ; all the cases go upon tliat. The word * pos- 
session^ should have such a meaning as to exclude a person not in actual 
possession. The words of tlio Act are possession, order or disposition » 
not order and disposition. The insolvents took upon themselves the 
sale, alteratiou or disposition ” of the mortgaged property. That is a 
question of fact — Horn v. liakcv (4) and Ex parte Emerson (o). 

Mr. Allen on the same side.— Gubhoy endeavoured to contract him- 
self out of his liability under s. 23. The object of that section is to render 
available for creditors that property which has been hold out to the pulilic 
as a basis for credit. The question is ouo between the creditors and the 
true osvnev. The creditors would not liave trusted Morgan and Forbes 
if tliey had known tlio property %vas Gubbo\ *s. Morgan and Forbes were 
exorcising rights of ownership. This is jjrecisely the case which the 
section was mount to provide against, a case where one person is enabled 
to obtain a false credit by tlie possession of goods which really belong to 
some one else. The section refers to actual possession, to the case of a 
creuitor seeing bis debtor apparently exercising rights of ownership over 
property which really belongs to a third party. Sucli actual possession 
is distinguishable from constructive possession. Actual possession once 
fully acquired can only 1)6 lost by deliberate intention on the part of tlie 
owner to give up possession — Domat, Bk. Ill, Tit. 7, s. 1. Smith was 
not in possession of any of the goods. Morgan and Forbes were 
in possession. There cannot be a passive acquisition of property. There 
is a distinction between acquiring a right to possess and acquiring 
[651] possession. — Doraat, Bk. HI, Tit. 7, s. 2. The thing possessed 
must be certain ; there must he a present intention in the mind of the 
possessor to possess a certain and definite tiling. The possession of Smitli 
was not actual, it could only have been constructive. Ho could only have 
the right to possess things bought during his absence. Ho was not an 


(l) L.R. 2 Q.B 474 ; in the Court below. Id,, 41. 

(21 GC. G3r>, note. ^ East 215. 

(3) L.R. 8 Cb. 61. (5) ^.J. Bkoy. 20. 



In re MORGAN 


6 Cal. 652 


III.] 


active partner. His only acts were the mortgage and further charges. 1881 
He must be treated as a sleeping partner ; there is no evidence of his active Feb. 7. 

interference with the affairs of the firm which was carried on by Morgan 

and Forbes. The mere use of the words “Thomas Smith Ji: Co.," is not INSOL- 
sufficient to show that he was an active partner. In Reynoldsv. Bcnvlcy (l) VENCT 
the facts did not show that the real owner was separate from the apparent Jurisdic- 
owner. — Jn re Agabeg (2). In lieynolds v. Boioley (1) there was actual ilON 

possession by the brother and sister; both were actively working in the ’ 

business. Here there was no active interference on the part of Smith. 6 0.633 = 
His possession could only be said to he constructive. There was consent 7 C.L.R. 29 = 
to the reputed ownership of Morgan and Forbes — Load v. Green {3). 9 C.L.R. 383. 

In Ex parte Dorman (4) there was actual possession. The goods 
possessed were owned by the lantllord ; the lessees had only the right of 
user. They could have made no title nor have passed any property in the 
goods. To make that case an authority, it must bo extended to a case of 
constructive possession. 

Mr. Phillips was not called upon to reply. 

Ctir. ad. vult. 

The following judgments were delivered : — 


JUDGMENTS. 


PoNTIFKX, .7. (after stating the facts of the case, continued). — The solo 
question we have to decide is, whether the absence of Smith in England 
had the effect of placing the goods and chattels of the firm in the 
possession, order or disposition of his two partners within tlie meaning 
of 8. 23 of the Insolvent Act. 


If it had that effect, it will be impossil)le for any partner in a Calcutta 
firm, even when the firm as a firm is solvout, to go to England without 
incurring considerable risk. 

[852] If it bad not tliat effect, s. 23 becomes almost inoperative 
whenever a partner in an insolvent firm is in England. 

It is. of course, a matter of constant occurrence that some one partner 
of a Calcutta firm should be in Europe for health or relaxation. 

The construction of tlie section in the Engli.sb Bankruptcy Act, 
corresponding with s. 23 of tlie Iiulian Insolvency Act, has lately 
received considerable attention with reference to partners: and the out- 
come of the decisions is certainly in accordance with common sense ; for 
the section is a limitation of, or derogation from, the rights of the true 
owner, and acconimgly to ho construeil with strictne.'ss. It may bo stated 
thus, — If the possession by one partner of the goods of the firm is justifi- 
able — if the circumstances are such as to show that his possession is for 
purposes strictly connected with the partnership, then the order and dis- 
position section will not apply. For the goods are not in his solo posses- 
sion, order or disposition. His actual possession is on behalf of himself 
and his joint owner. 

There may perhaps be cases, such as Lepage's case (5), decided l>y 
myself, and very briefly reported at p. 33 of Vol. VII. Calcutta Keports, 
where the circumstances may make a material difforoneo. In that case 
there seems to have been a private arrangement, that the fact of Ilogan 
being a partner should be concealed, be being a Government officer ; and 
the name of Thomson, his predecessor in the firm, was continued with 


(1) L.R. 2 Q.B. 471 ; io tho Court below, Id., 41. 
(3) 15 M. & W. 216. 

15) 6 C. 636, note. 


(2) Incl. Jur. N. S. 340 
(4) L.R, 8 Ch. 51. 
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that objecb, although his interest in the firm had ceased. Hogan was not 
simply a dormant partner, but rrom his position as a Government officer, it 
was necessary for him 6o conceal the fact of a partnership. 

But whether that ease was rightly decided or not. it is in my opinion 
distinguishable from the present case. How can it be said in the present 
case that theacbion of Smith in allowing these goods and chattels to remain 
in the actual possession of his two partners was unjustifiable ? He had, ac- 
cording bo a very common practice, gone to Burope ; there is no evidence 
to show that lie did not intend to return : indeed, daring his absence he 
gave evidence of two emphatic acts of ownership by executing [6533 
the further charges through his attorney. There is no pretence for saying 
even that he was a dormant partner, and certainly be did nob court con- 
cealment, for he allowed the business to be carried on in his own name. 

The case of Reynolds v. Bowley (1) decided that the order and dispo- 
sition section did not apply to the case of a partner who had agreed to he 
a dormant partner, but who in fact resided on the premises and devoted 
his whole time and labour in assisting the acting partner in the manage- 
ment of the business. The majority of the Judges based their judgment 
on the broad ground that the order and disposition section does not apnly 
to cases where the person in possession is himself a joint owner and, 
having as much right to possession as his co-owner, bolds possession hy 
virtue of his own ownership. I find that Mr. Justice Lindley, in consi- 
dering this case, says in his valuable book, p. 1162 (4th Edn.) : — “If this 
view should prevail, and on principle it appears correct, the clause in 
question will never be applicable to dormant partners. But until this 
reasoning has been adopted in bankruptcy, some uncertainty on this 
important point must exist.” Bub there have been two later decisions 
confirming the principle of Reynolds v. Bowley. — namely. Ex parte Dor- 
man (2) and In re Dainhridgc (3). In Ex parte Dorman (2) Lord Justice 
Mellish said: “There are no words in the clause which enable us to 
distinguish between cases which wo might think within the mischief 
intended to he prevented and cases to which the clause was plainly not 
intended to apply. We cannot, for instance, make a distinction between 
cases in whieli the partner of a bankrupt is solvent and cases where he is 
insolvent, though for some reason he is not made bankrupt. 

The main dilliculty which affected mo in considering the case arose 
from the fact that Smith’s absence in England pub it out of the power of 
his trade creditors to make him an insolvent here. Bub a similar difficulty 
occurred in Ex parte Dorman (2), whore one of the partners was an infant, 
and therefore not within the Bankrupt Act. 

I am of opinion that the goods and chattels of the firm, which [654] 
were covered by the mortgage aud furhlier charges, did not vest in the 
Official Assignee upon the insolvency of Morgan and Forbes. 

A question was raised hy Mr. .\ll 0 n. whether, in consequence of the 
assignee being in de facto possession at the data of Smith s insolvency, 
Mr. Gubboy can now claim possession. But. in the first place, it is 
evident that such possession was the i-esultof arrangement, and 

to he treated without prejudice to the rights of the parties on the 12th • 
and in the next place, it cannot be said that, after the 12th May. the 
assignee was in possession with the consent of the true owner so as to 
allow the section to operate. 


(1) L.R. 2 y.B. 474. 


(2i L.R. e Cb. App. 61. 
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I am, therefore, of opiniou that Mr. Gubboy is entitled to the benefit ISbl 
of his mortgage and further charges. But the effect of chose deeds must Ebb. 7. 
be enquired into and adjudicated on by the lower Court ; and for this 
purpose tbe case must be remitted there. Mr. Gubboy must have his INSOL- 
costs in both Courts. The assignee will be entitled to his costs out of VENCY 
the estate. JURlSDlc- 

GaHTH, 0. J. — I am quite of the same opinion. TiON. 

The rule laid down in the case of Ex parte Dorman (1) appears to me 

to be founded upon the most manifest justice. C. 633 = 

It must be quite understood that all questions as to what property of7C.L.R.29 = 
the firm Mr. Gubboy was entitled to under his mortgage-deeds are left 9 C.L R. 385. 
open by our judgment. All we decide is that he has not been deprived of 
that property, whatever it was, by force of the provisions of s. 23. 

Appeal allowed. 

.\ttorney for the appellant: Mr. Gregory. 

Attorneys for the Official .Assignee : Messrs. Barrotu and Orr. 


6 C. 655 = 8 C L.R. 197 = 4 Shome L. R. 125. 

[655] CRIMINAL RKFRRENCK 

Before Sir Rickard Garth, Kt., Chief Justice, Mr. Justice Mitter 

and Mr. Justice Maclean. 


The Empress v. M. J. Vy.\poory Moodeli.\k.‘^ 

[22Dd January and Uth February, 1881.] 

Evidence, Admissibility of —Receiving Illegal Gratification-Penal Code {Act XLV of 
1860), ss. 161. 1G5 — Evidence of Subsequent. Unconnected Receipt, showing 
footing on which Parties stood — Evidence Act {I of 1872), ss. 5 — 13 and 14. 

The accused was charged with having received illegal grati6cation from C. and 
Co., on three specific occasions in 1876. In 1876, 1877, and 1878, C. and Co. 
were doing business as Oommis.sariat contractors, and tho accused was the 
manager of the Commissariat office. Held, th.it evidence of similar but uncon- 
nected instances of receiving illegal gratifications from C. and Co., in 1877 and 
1878, was not admissible against him under ss. 5 to 13 of tbe Evidence Act. 

Held, Per Garth, C.J. {JI.\CBEAN. J., concurring), the evidence was not 
admissible under s. 1-1. 

Per Garth, C.J.— Stetion 14 applies to cases where a particular act is more or 
less criminal or culpable according to tbe state of mind or feeling of the person 
who does it ; not to cases v;berc the qucslion of guilt or innocence depends upon 
actual facts, and not upon the state of a man's mind or feeling. 

Per MlTTER. J.— If the receipt of illegal gratitication.s mentioned in the charge 
he considered proved by other «videaco. and if it. wore necessary to ascertain 
whether the accused received them as a motive for showing favour in tbe exercise 
of bis official functions, the alleged transactions of 1877 and 1878 would be 
relevant under 11, but they would not be relevant to establish the fact of 
payments in 1876. 

IP.. U.B.R. (1897— 1601) Vol. I, 111 (145) ; R.15B. 491 i502) ; 28 B. 129 <14G) • 34 
A. 93 (95) = 8 A.L.J. 1209 (1270)= 12 Cr. E J. 611 (612) = 12 lod. Gas. 987.] 

This was a roforonco to tho High Court, on a tliU'orence of opinion 
between two Jiulges sitting us the Special Court of Britisli Burma. 

The case referred was as follows : 

• Criminal Refeteoce. No. 1 of 18«0, and Letter No. 8-1, from R. J. Crosthwaito, 
Esq., and C. F. Keerton Allen, Esq.. Judges of the Special Court of British Burma’ 
dated 12th November 1880. 


(1) L.R. 8 Ch. App. 51. 
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1881 “The accused was charged under s. 161 of the Penal Code with 

F^9. receiving illegal gratifications, on three distinct occasions. [656] at Ton- 

PiiTXTTVAT j” 1876. frona the firm of Cohen and Co.; and there were 

AiiNAD also three counts charging him under s. 165 of the Penal Code with 

KEFEH- reference to the same sums, lie was tried before the Additional Recorder 
KNCE. and a jury, and acquitted by a majority of the jury on all the charges ; 

B r Additional Recorder, dissenting from the opinion of the majority. 

« r . B Special Court under s. 263 of the Criminal 

*^*‘'^* evidence was admitted of similar, but unconnected, 
loceipts of illegal gratifications by the accused from the same firm of 
Cohen and Co. during the years 1877 and 1878 at Thavetmyo. At both 
places, and m the three years, 1876, 1877. and 1878. the firm of Cohen 
and Co. were doing business as Commissariat contractors, and the accused 

was the manager of the Commissariat oHice. first at Tonghoo, then at 
Thayetmyo. 

Tlio Officiating Judicial Commissioner, at the hearing before the 
Special Court, was of opinion that the evidence as to the similar but 
unconnected receipts cf illegal gratifications at Thayetmyo, during the 
years 18 m and 1878, was not admissible to prove the specific charges 
relating to the year 1876, and therefore thought that the verdict of the 
majority of the jury acquitting the accused should not bo interfered 
with, xhe Additional Recorder was of opinion that that evidence was 
adiiiissi))lo, and that the verdict of the majority of the jury should be 
reversed. 


The Ofliciating Judges, therefore, being unable to agree in a judg- 
ment. referred tlie case under s. 80 of the Burma Courts Act (XVII of 
1875) to the iligli Court of Judicature at Fort William. 

Tiie point as to which the Officiating Judges differ is as follows : 

Whether, in trying the throe specific cliargea of receiving illegal 
gratifications from the firm of Cohen and Co. at Tonghoo in 1876, evi- 
dence of similar hut unconnected instances of receiving illegal gratifications 
from the same firm at Thayetmyo in tlio years 1877 and 1878. is 
admissible.” 


Tho Staiuhv'i Counsel (Mr. Phillips) for the Crown, contended that the 
evidence was admissible. Tho footing on which these [657] sums were 
received mav have remained unchanged during the years 1876, 1877, 
and 1878. It now appears that, in 1878, the footing on which the money 
was received from tho firm of Cohen and Co. by the prisoner was such 
that tlio receipt of the sums was with a corrupt motive ; if they were on 
the same footing in 1870, it would go to show the prisoner's guilt; then 
it is submitted that the evidence is admissible. [GahTH, C.J. — Could 
you give evidence to show what happened even at a longer interval, say 
ten years ?] Yes, I submit so. The subsetiuent conduct of the parties can 
l)e looked at to show on what footing Cohen and Co. and the prisoner 
were. Tho longer tlio interval the less would be the probability of tho 
footing having remained the same, and therefore of blie evidence being 
conclusive, but it would bo admissible. [GaRTII, C.J. — Does it not 
depend on intention'? Is there any question of intention here'?] Yes, 
it Is submitted there is; see s. J61, Penal Code. [Gartii, C.J. — Sup- 
pose a man charged with theft in 1876: tho fact of his having stolen 
sometliing in 1877. a year afterwards, would be no evidence of the former 
crime.] In that case there would be no constant element : here wo have 
tho parties possibly in tho same relation to one another, and on the same 
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iootiDg, subject to alteration of place aod detail, which would be immate- 
rial. The evidooce cannot be said to be absolutely irrelevant. Proof of sub- 
sequent utterance of coin or notes is admissible ; see Taylor on Evidence, 
7th Ed., § 345, though possibly not if the notes or coin were of a different 
description. — Id., note 1. Thus in J?c.r v. Sinith (l) and Bex v. Taverner (2), 
the evidence was held inadmissible on that account. So in Rex v. 
Harris (3). Here tbe footing was probably the same, therefore, evidence of 
subsequent illegal receipt of money is admissible. Supnose tbe footing an 
innocent one. Might not a prisoner give evidence of the footing on which 
he stood with another person to show he was innocent? Why can evi- 
dence not be admitted of tbe subsequent footing to prove his guilt? 
The basis would be the same,— viz., that the footing remained identical. 
The question here is, not whether tbe evidence is sufficient to convict, 
but whether it is absolutely f658] inadmissible? In the case of Boddi/ v. 
Boddy and Grover (4) evidence of acts of adultery subsequent to the date of 
the last act charged was field to be admissible for tbe purpose of showing the 
character and quality of previous acts of improper familiarity. In the pre- 
sent case what we want to show is tbe quality and character of these acts 
of receiving money. Wo have not a series of isolated acts, but acts which 
must have been done on some footing, which may have remained the same 
throughout. [G.VKTU, C. J. — The evidence shows that the arraneemont 
was changed in 1877.] There is evidence here to show that there was a 
previous agreement for a monthly sum, but the purpose is not stated. 
Now in 1877, the purpose aupoars, — may evidence not be given to connect 
them? They are probalily parts of a continuous transaction. Under the 
Evidence .\ct, s. 0, this evidence would be admissilile. It would be for a 
jury to say if tbe acts were done on the same tooting, and if this evidence 
is excluded, the jury would be prevmitad entirely from finding out what 
the footing was on which tlie parties were in 1876. so as to see if the 
footing was the same. .SectionsB, 9. 14 and 1.5 of the Evidence Act were 
also referred to, and it was conteiuied the ovidonco was relevant also under 
those sections. 

Cur. ad. vult. 

Toe following judgments were delivered : — 

JUDGMENTS. 

Garth, C. J. (Maclean. J., concurring). — The prisoner in this case 
was tried before the Special Court at Rangoon upon three charges for 
receiving money illegally as a public servant contrary to the provisions of 
ss. 161 and 165 of the Indian Penal Code. 

The transactions upon which the charges were based are all said to 
have occurred in the year 1876, and the nature of them was that the 
prisoner, being then the managing clerk in the Commissariat ollico of 
Tonghoo, where Messrs. Cohen Hrothors carried on business as Com- 
missariat contractors. accented certain remuneration from Messrs. Cohen 
for services which ho is said to have rendered tfioro in his ollicial capacity. 

[659] The case for the prosecution was. tijat these services were 
rendered, and the remuneration received, by the prisoner under some 
arrangement, wliich existed between the parties in the year 1876. but which 
came to an end in January 1877. 

In the year 1H77. the prisoner was transferred to the Commissariat 
office at Thayetmyo; and it was alleged by the prosecution, that in that 

(I) 4 C. & P. 411. (2) 4 C. A P. 413 note. 

i3) 7 C. & P. 420. (1) .30 L J. P. A M. 23. 
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1881 year Messrs. Cohen, who also carried on business as Commissariat 

Peu. 9, contractors at the latter place, made a similar arrangement there with the 

certain sums were given to him as remuneration in that 
'L>RIMINA1 j year for similar services. 

Refer- Upon the trial evidence was adduced on the part of the prosecution, 

KNCE. to show the receipt of these sums and the existence of this arrangement in 
R learned judges in the Special Court differed in opinion as to 

ft r T » ~ whether the evidence was admissible, and therefore, under s. 80 of the 

® , ck ^^orma Courts Act, they have referred the question to us in the following 

-4 Shome terms {reads the point referred). 

L.R. 125. It has been contended by Mr. Phillips for the Crown, that the 

evidence was admissible under some one or more of the sections from o to 
li of the Kvidence Act, as showing the illegal nature of the transactions 
between Messrs. Cohen and the prisoner in 1877, and the probability 
that, if sums wore received by the prisoner from them for an illegal 
consideration in that year, the sums which were received from them by 
the prisoner in the previous year, were also for an illegal consideration. 

I believe that we are all agreed that this evidence was not admissible 
under any of the sections from 5 to 13 of the Evidence .Act ; but ray brother 
Mitter is of opinion, that it might be admissible, under s. 14 upon the 
grounds stated in his judgment. 

.After carefully considering this point, and the authorities to which 
our attention was called by Mr. Phillips, I have come to the conclusion 
that the evidence was not admissible. 

Section 14 seems to me to apply to that class of cases which is 
discussed in Taylor on Evidence. 6th edition, ss. 318 to 322, — that is to say, 
cases where a particular act is more or less criminal or culpable, accord- 
ing to the state of mind or fooling of the person who does it ; as for 
instance in actions of slander or [660j false imprisonment, or malicious 
prosecution, where malice is one of the main ingredients in the wrong 
which is charged, evidence is admissible to show that the defendant was 
actuated by spite or enmity against the ))Iaintiff : or again, on a charge of 
uttering counterfeit coin, evidence is a<lmissiblo to show that tlje prisoner 
knew the coin to bo counterfeit, because he had other similar coin in his 
possession, or had passed such coin before or after the particular occasion 
whicli formed the subject of the charge. The illustrations to s. 14, as well 
as the autiioi itios cited in Taylor, show with sutlioient clearness the sort 
of cases in which this evidence is rocoivablo. 

Hilt I think wo must bo very careful not to extend the operation of 
the section to other cases, where the question of guilt or innocence depends 
upon actual facts and not upon the state of a man's mind or feeling. We 
liavo no riglib to prove that a m in committed theft or any other crime on 
one occasion. l)y showing that he committed similar crimes on other 


occasions. 

Sui)pose. for example, that usury was a crimo by the law of this coun- 
try, and that a prisoner was charged with having taken usurious interest 
from .A 13 in a transaction which occurred in 1870. It seems quite clear 
to mo, tliat. for the purpose of proving the nature of this transaction in 
1870, evidence could not be given of some other usurious transaction hav- 
ing taken place between the same parties in 1871. The question in such 
a case would be. not whether the prisoner bad a mind prone to the com- 
mission of usury, or whether he was in the habit of making usurious con- 
tracts. bub whether, in the particular instance, the prisoner had, inpoint of 
fact, been guilty of usury. 
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Now, as I understand, the arj^ument for the Crown in the present case 1881 
amounts to this. In the year 1876, Messrs. Cohen were Commissariat Feb. 9. 
contractors at Tonghoo, and the prisoner was the managing clerk in the 
Commissariat. In the year 1877, these parties were employed respectively CRiMlNAE 
in the same way at Thayetmyo. In the year 1876, the prisoner is Refer- 
charged with receiving certain sums of money as bribes from Messrs. ence. 

Cohen, for showing them some favour in his official capacity, and be is 

proved to have actually received those sums. Under these circumstances. ® ® 653=' 
Mr. Phillips argues, that evidence is admissible that [661] in the® ® ^ 

year 1877 he received other sums from Messrs. Cohen as bribes, in Shorne 

order to prove that the sums which he received in 1876 he also received 
as bribes. But it seems to me, that the question, whether be took the 
sums in 1876 as bribes for doing a favour to Messrs. Cohen, is in each case 
purely a question of fact. It is not, as it seems to me, a matter of inten- 
tion, or feeling, or knowledge; and I think that, in such a case evidence 
is no more admissible to show that he took bribes from Messrs. Cohen in 
1877, than it would be to show that be stole some of the Government 
money in 1876, because ho afterwards stole some in 1877. 

I would, therefore, answer the question referred to us by saying that, 
in my opinion, the evidence is not admissible. 

Mitter, J. — The facts of the case in which this reference has been 
made are briefly these : — 

The accused was committed for trial on twelve separate charges, of 
receiving illegal gratification, as a public servant, under ss. IGl and 165, 
the receipt of these several sums of money extending over a space of tliree 
years, 1870. 1877 and 1878. 

At the trial the prosecution elected to proceed on three charges. The 
transactions out of which they arc .alleged to have arisen ail happened in 
the year 1876. Accused was the managing clerk in the Commissariat 
office at Tonghoo in the year 1876, where the Cohens transacted business 
as Commissariat contractors. The evidence for the prosecution is, that 
there was an understanding between the Cohens and the accused, under 
which he had agreed for certain remuneration to show to them certain 
favour in the exercise of his oflicial functions; that this agreement came 
to an end in January 1877, when the accused was transferred to the 
Commissariat cilice at Thayetmyo; that in the month of June of that 
year the Cohens, who also transacted business as Commissariat contrac- 
tors at the latter place, entered into a similar agreement with tlie accused, 
and the evidence of payments of money to him in 1877 and 1878 at 
Thayetmyo, under the last-mentioned agreement, was ad<luced in the 
course of the trial. The question of law that has been referred to us is 
as follows {reads the point referred). 

[662] I am of opiuion that receipt of illegal gratificatiou in the years 

1877 and 1878 at ThayoCinyo cannot bo proved, in order to establish that 
the accused rccciucrf the three sums of money moutioued in the charges 
for which he was tried. The two sets of transactions are not so connected 
as would make them relevant to one another within ss. 5 to 13 of the 
Evidence Act. Section 6 cannot ajijdy, because the payments of 1877 and 

1878 are nob so connected with the fact in issue in this case as to form 
part of the same transaction. The alleged agreement of 1876, according 
to the case for the prosecution, came to an end in January. 1877, and the 
alleged payments in 1877 and 1878 were said to have been made under a 
different understanding. 
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The next section, under which it was contended, in the lower Court, 
that the traDsaotions io 1877 and 1878 were relevant, was s. 8. But it 
seems to me that it cannot be said that they show or constitute a motive 
or preparation for the facts in issue. Neither can the conduct of the 
accused, as shown in the alleged transactions of 1877 and 1878, be said to 
have been influenced by the facts in issue in the sense in which these 
s c Bss == are used in the section. No doubt, a person who commits a crime 

a c L R 107 impunity, may ordinarily be found more ready to commit another 
— 4 Sh crime of a similar nature, and in that sense the second crime may be con- 

r R sidered to have been influenced to a certain extent by the commi.ssion of 

the first crime. But it seems to me that that kind of connection is not con- 
templated by this section. If it did, then where a person is charged with 
an offence, the whole of the previous history of his life would be relevant, 
because, every event of his life that preceded the commission of the crime, 
may be considered to have influenced it in some way. But that is not 
tho meaning of the section. The influence referred to here must be 
direct and obvious ; and in this sense I cannot say that the transactions 
of 1S77 and 1H78 were in any way influenced by the facts in issue. 
The same observation will apply to the contention based upon s. 11. 
There also words highly probable " point out that the connection 
between the facts in issue and the collateral facts sougtit to be proved 
raustbo so immediate as to render the co-existence of the twohighly probable. 

[663] The only other section wliicii it is necessary bo notice is 
s. 1-1. Under tliat section collateral facts specified therein can ha proved 
if the (juestion be as to tlie existence of any state of mind. In this case 
if tho receipt of the several sums of money moniionod in the charges be 
considered to liavo been proved to the satisfaction of the Court by other 
evidence, and if it be necessary to ascertain whether the accused received 
them as a motive for showing favour in tho exorcise of hisollicial functions, 
tho alleged transactions of 1H77 and H87 luiy, in that case, be relevant 
under this section. Bub they are nor. relovanb for the purpose of ostahlish- 
ing tho fact of payment in the year 1.S76. 
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ORIGINAL CIVIL. 

Before Mr. Justice Wthon. 


SOORHUL CliUNDKR PAUL V. NiTYE CHURN BYS.VCK. 

[21sb .\ugusb, 18H0.] 

Allachinq Crvditor — Right to Redeem Mortgage— Civil Procedure Code {Act X of 1877), 
ss. 270. 282, 295. 

An attdcbing-crcditor has not. as £ucb, any right to redeem .a mortgage 
subsistiug prior to his attacbment. 

[F., 11 M. 401 (493) : Compared, 30 M. 207 (209)= 17 M.L.J. 84 (86) ] 

The faces of this case sufHciently anpear from the judgment. 
l\Ir. Jackson ami Mr. Trevelyan for tho plaintiff. 

Mr. Kennedy and Mr. Phillips for the defendant. 

JUDGMENT. 

Wilson, .1. — The plaintiff obtained a decree against one Kristo Chuo- 
dor Cliowdry ; and, in execution of that decree, he attached a bouse of 
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his judgment-debtor. The defendant held a mortaage of the bouse. The 
plaintiff in this suit claims to redeem that mortgage. 

The case came on for settlement of issues. The first question that 
arises is. whether an attaching creditor is entitled, as such, to redeem 
a mortgage subsisting prior to his attachment. C664] If this question be 
answered in the negative, it is unnecessary to consider any of the other 
questions of law or of fact which have been raised. 

The position of an attaching-creditor and his rights with respect to 
the land are JoDondenb entirely upon certain sections of the Civil Procedure 
Code. The governing section is s. 276 : ** When an attachment lias been 
made by actual seizure or by written order duly intimated and made 
known in manner aforesaid, any private alienation of the property attached, 
whether by sale, gift, mortgage or otherwise, and any payment of the 
debt or dividend, or a delivery of the share to the judgraent-dehtor during 
the continuance of the attachment, shall be void as against all claims 
enforceable under the attachment.” The attaching-creditor may follow 
up his attachment by sale. And iu chat case, he and all other creditors 
who obtain onlers oi attachment before realization will share the proceeds 
rateably ; s. 295. 

Under English law, as a general rule, any person interested in the equity 
of redemption may redeem. The interest may he limited in time, as an 
estate for life or perpetual. It may bo limited to a portion of the land, 
or affect the whole of it. The person so interested is entitled to redeem, 
subject of course to the equities of all other persons interested — Pearce v. 
Morris (1). 1 do nob think that the interest of an attaching-creditor is 

an interest at all closely similar to those which have been hold to give a 
right to redeem. Tliere is no analogy hotvveen the position of an attaching- 
creditor hero and that of an oxocution-croditor in England. Under English 
law, in case of a legal interest in real property, the creditor takes under 
his clerjit an actual legal estate in the land as tenant by elajU, and receives 
satisfaction out of the rents, and profits. .\n equity of redemption being, 
not a legal ))ub an o<juitahlo interest, is not affected by an clegit, and tlie 
intervention of a Court of Equity is requisite to make it available in 
execution. But when an order of Court has been obtained, the interest 
taken by the execution-creditor is closely analogous to that of the tenant 
by clegit. In this country the attaching-creditor [665] neither lias, nor 
can ever as such acquire, any beneficial interest in the property attached. 

But the Code has nob left the matter to rest upon general principles. 
It has dealt expressly witlj tbo attaching-creditor's rights in relation to 
mortgages, and an examination of the clauses bearing upon the matter 
makes it, I think, tolerably clear, that the Legislature did nob intend to 
give an attaching-creditor the right to redeem a mortgage. 

Mortgages are dealt with in two sections. Section 282 is one of a 
group of sections which deal with claims raised adversely to the attaching- 
creditor. It says, — “ If the Court is satisfied that the property is subject 
to a mortgage or lien in favour of some uorson not in possession, and thinks 
tit to continue the attachment, it may do so, subject to such mortgage or 
lien.” If it had been intended that the attaching-creditor should have the 
alternative right to redeem the mortgage, it must, I think, liave been so 
stated. 

Mortgages are again dealt with in s. 295, a section whose subject is 
the sale of properties attached. It says, — “ provided that, when any pro- 
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perfcy is sold subject to a mortgage or charge, the mortgagee or incumbran- 
cer shall not as such be entitled to share in any surplus arising from such 
sale.” “ Provided also that when any property liable to be sold in execu- 
tion of a decree is subject to a mortgage or charge, the Court may, with 
the assent of the mortgagee or incumbrancer, order that the property be 
sold free from the mortgage or charge, giving to the mortgagee or incum- 
brancer the same right against the proceeds of the sale as he had against 
the property sold.” Hera again, if it were intended that the attaohing- 
creditoi- should have a right to redeem, I think it must have been so said. 

The first paragraph of the same section confirms this view. It 
prescribes how the proceeds of an execution are to be applied ; “ When- 
•’ver assets are realized by sale or otherwise in execution of a decree, and 
more persons than one have, prior to the realization, applied to the Court 
by which such assets are held for execution of decrees for money against 
r.ho same judgment-debtor, and have not obtained satisfaction thereof, the 
assets, after deducting costs of the realization, shall be divided [6663 
rateably among all such persons.” It cannot be supposed that the 
attaehing-creditor is to be at liberty to take an assignment of the mortgage, 
and then sell, subject to the mortgage, retaining the mortgage for his own 
benefit. But if he is to sell the property discharged from the mortgage, 
how is he to get credit for what he has paid to discharge it ? It would, 
I think, be a strained construction of the words “costs of realization 
occurring in the context in which they do, to make them include a 
mortgage debt paid otT. 

I am of opinion that an attaehing-creditor has not, as such, any right 
to redeem a mortgage. 

This suit will, therefore. i )0 dismissed with costs on scale No. 2. 


Suit dismissed. 

Attorney for the plaintiff : Mr. Goodall. 

Attorney for the defendant : Bahoo D. M. Doss. 
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liffore Sir 


liiohard Garth. Kt., Chirf Justice, awl Mr. Justice Fiekl. 


Akhur Ali {Plaintiff) V. Hiiyea L.\l .Iiia and others {Defendants).^' 

[22nd December, 1880.] 


Onus o! I'roii—Stiic to have certain Lands declared Mai— Documents once received 
without ob/eciion by lower Court. 

Where il is admitted that the defendants hold certain lands within the plain- 
tifl'a /einindari. some at Ic.ast of which are rent-paying ; the dofoudanH, if 
desirous of proving that any of these lands are rent-free, are bound to give some 
prima /acic evidence of the fact, before they can ciU upon the plaintiff, the 
/einindar, to prove that the whole or any pitt of the lands are mal. 

[667] An Appellate Court has no right to refuse to admit on technical grounds 
a docuinoiit which has been received and road in the Court below without 
objection . 


F 4 C.L J. 548 (552) : 5 M.L.J. 81 (82) ; 15 C.P.L R. 123 (121) ; 3 L.B.R. 49 (50) : 
’ R., 13C.L-J. 18 (201=9 Ind.Cas 211 (212) ; D.. 9 C- 813 (816); 12 0. 182 (184) ] 


• Appeal from Appellate Decree, No. 1787 of 1879. against the decree of P. - 

E-ci Judge of Purnoab. dated the 2ath May 1879, affirmmg the decree of Baboo 
Ptoeunno Coomar Bose, Mun.df of Arrarea. dated the I2th February 1879. 
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The plaintiff, one Akbur Ali, stated that one Beohan Biswas bad 
formerly held a rent-paying tenure within his patni ; and that, on the 
death of Bechan, the land was held by his widow Darshunia and by his 
brother Lokhun Biswas (the defendants in the suit) ; that one Bhyea Lai 
Jha obtained a decree against Darshunia and Dokhun, and in collusion 
with them, in execution of that decree, caused thirty-five bigbas of 
Beohan's tenure, containing four distinct plots, to be sold on the 16th 
August 1877 as a rent-free holding, and that at such sale Bhyea Lai Jha 
himself became tiie purchaser. ? 

On the 7th .-August 1878, the plaintiff brought the present suit, asking 
that the lands in question might he declared to he bis inal lands, and that 
the sale of August 1877 might be reversed, and for the ejectment of the 
defendants from these lands. Bhyea Lai .Tha contended, that plots 1 and 
2 and 4 in the lands in question were milik, and not mal lands, but that 
as neither the plaintiff nor his superior landlord bad claimed the laud for 
more than twelve years before tha institution of the suit, the claim was 
barred ; and that lot No. 3 was mal, but that he had relinquished it to the 
plaintiff. The other defendant did not enter appearance. 

The MunsilT hold, that the onus of proving the lands to bo mal was 
on the plaintiff, and that he liad failed to establish that fact; and further 
found that, on theevidence adduced by the defendants, nlots Nos. 1, 2 
and 4 were rent-free lands, and that the plaintiff had failed to prove that 
bo had realized rent for those land.s within twelve years preceding tlio suit ; 
and that, therefoie. the suit was i)arrod. 

The plaintiff apooalod to the District Ju<lge. who held that the onus 
of proof lay on the plaintiff, and tfiat he having failed to adducte proof that 
the lands included in plots 1, 2 and 4 wore mal, he dismissed the suit ; 
that as regarded plot No. 3, it was adinittod that it was mal, but as that plot 
appeared to ho a portion of tlio rent-paying tenure of Bechan. and as the 
holders [668] had a riglit of occupancy, no decree for possession could he 
made as to that plot. In the courseof the hearing, ho refused to take as evi- 
dence certain copie.s of chakhunds. wliich had beoii admitted without 
objection as evidence in the lower Court, in the absence of the original 
documents and of proof of the circumstances under which secondary 
evidence could be given. 

The plaintiff appealed to the High Court. 

The defendants fjlod cross-objections as to the question of the admis- 
sion of the documents last mentioned. 

iloonshee Maliomcd Ynaui)', for the appellant. 

Baboo Taruck Nath .S'en, for the respondents. 

The following jiidginonts were delivered;--- 

JUDGMENTS. 

Garth, C. J. — I think that this case ought to go back to the Court 
below for ro-tria). 

It seems to mo that the lower .Appellate Court has thrown the burden 
of proof upon the wrong party. 

Tlio suit is brought to have it ileclurod lhat four plots of land, which 
lie within the zamindari of vvfucli the plaintiff is the patnidar, are the mal 
lands of the zemindari ; and tno occasion which gave rise to the suit is 
this : — 

The didendant.s Nos. 2 and 3 were I ho tonaids to the plaintiff of a 
large portion of land witliin i.lio zcinindai i ; and a iudgment was obtained 
against them by the defendant No. 1 nrd'-r which certain plots of laud 
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lyiDg within the ambit of the zemindari, and as far as we know, within 
the ambit of the lands held by the defendants Nos. 2 and 3 as tenants to 
tlio plaintiff, were sold as being the rent-free lands of the defendants 
Nos. 2 and 3 ; and they were bought by the defendant No. 1. The plaintiff, 
therefore, brings this suit to have those plots declared to be his mal lands. 
Assuming that these plots were within the ambit of the laud which 

was held by the defendants Nos. 2 and 3 as the plaintiff’s tenants, 

6 0.666* I think that the rule that has been applied to enhancement suits 
7 C L.R. 497 would also apply here, — namely, that it being admitted that the 
= 3 Shome defendants hold lands within the zernindari, soma of which at least 
L.R 260. are rent-paying, if they want to show that any [669] of those 
lands are rent-free, they ought to give some primn fade evidence of 
it, before they can call upon the zemindar to prove that the 
whole or any part of the lands are mal (see Full Bench case of Gooroc 
Pentad Boy v. Juggohwidon JJozoomdar (1), Nchal Chundcr Mistree v. 
JIurer. Pershad Muadid (2). and Bcbcc Ashriifoonism v. Unuing Mohun 
Deb Roy (3). The plots in dispute are numbered 1. 2. 3 and 4 : and with 
regard to plot No. 3. it is now admitted that it belongs to the plaintiff. 

The question remains with regard to plots Nos. 1. 2 and 4. Those 
plots were sliown to tire satisfaction of the first Court to be rent-free; 
and accordingly th.vt Court, as to those plots, dismissed the suit. The 
lower Appellate Court, on the other liand, appears bo have thrown the 
burden of proving that chose plots are mal upon the plaintiff. The Judge, 
no doubt, goes into the ({uostion, whether the defoudant has given any proof 
that the plots in riuostion are rent-free ; hut the evidence upon that head 
is. bo say the least of it, unsatisfactory, and it seems very doubtful whether 
ho really intended to find chat the dofoinlant made ouc a primn facie case 
that they wore so. In tlio latter portion of his judement ho certainly 
says, that ’ the burden of i)roof lies entirely upon the plaintill ; ' and if 
ho has acted upon that principle, it appears to mo that ho has nob tried 
Die case. 

I f tlio fact is, as I understand it to ho, tliab the plots in ciuostion adjoin, 
or are contained within the ambit of the laud held by the defendauts 
Nos. 2 atnl 3 as tenants, tlion tlio defendant No. 1 must first satisfy tho 
Court by pnmn Jnc.ic proof that blioso plots, or some or one of thorn is ronb- 
troo. If ho docs so, then tho onus of proof will lie thrown upon tho plaintiff 

to pro\o such plot or plots to ho inal. 

Tlion t.iiero liav’o boon cross-oliioctions filed by tho defendant with 
roforonco to certain documents, which appear to mo to call for somo 
notice from tho Court. 

Tlio defendants filed copies of chakhunds dated respectivoly the obh of 
Kartick tlio 1 Ich of Zikhatiil. and the 'iOth of Ramzan IIGS. and also 
tho enpv of a sana.l dated 4D» Bysack 1168. As far as I can see, 
the first Court admitted copies of Chose documents as evidence 
wiDiout any ohjoction being made by the [670] other side ; and 
if it ilitj, thoD tho lower Appellate Court had no right to rojeeb them as 
inadmissible, because it is clear that whore copies of documents are 
admitted and read in tho Court of lirsb instance without objection, no 
objection to thoir admissibility can afterwards bo cakou in a Court of 

Appeal. ..IT L 

“ I observe/' he says. “ Lbafc in the ubsonco of tho oneiaal documents, 

and of proof of tho circuinstuiicos under which secondary ovidonco could 
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be given, those go for nothing.” By this I understand him to mean, that 
as the originals of these documents were not produced, and as no facts 
were proved which would justify the Court in receiving secondary evidence 
of them, they ought not to have been admitted in tho lower Court ; and 
consequently the Court of Appeal is hound to reject them. Now in this 
he was clearly wrong. Of course the Appeal Court has a perfect right to 
attach such weight to the documents as it thinks proper, or to say whether 
they ought to bo treated as evidence as against particular parties to the 
suit; but It has no right to refuse to admit on technical grounds a docu- f 
ment which has been received and read in the Court below without objec- 
tion. The case will go back to the Court below to be tried again with 
reference to the above remarks ; and the costs in both Courts will abide 
the result. 

Field, .1.— Tho plaintill in this case is the patnidar of Talook Danti 
Maldwar. One Bechan J3iswas held a considerable jote witbin that 
patni. Bechan Biswas is dead, and has been succeeded bv bis widow 
parshunia and his brother Lokhun. Bhyea Lai Jha. the defendant No. 1, 
in execution of a decree against Darshunia and Lokhun, brought to 
sale, and himself purchased four plots of land, which form the subject of 
this suit. These plots were sold and purchased as lakhiraj lands : but 
the plaintitt in the present case contends that they are not lakhiraj but 
mal lands : and he brings this suit to obtain a declaration ‘ to this effect 
and to recover posse.ssion of tho land comprised in tho four plots.” 

As to plot No. 3, the real defendant Bhyea Lai Jha does not now 
contend that it is milik or lakhiraj laml ; and in respect of this plot the 

decree ought to be a simple declaration that tho land comprised therein is 
mal land. 

[671] With respect to plots 1. 2 and 1. the first point to ho con- 
sidored is. whether the District Judge has rightly started bv casting the 
entire burden of proof upon tho plaintiff. It appears to me that he has 
not. Tho person under whom Bhyea Lai Jha claims titlo was admittedly 
a tenant of tho plaintiff for a considerable portion of land, and tho sub- 
stantial allegation of Bhyea I^a! Jha is. that a certain other portion of 
land within the same zomindari and in the occupation of the same tenant 
18 not mal but lakhiraj. 

It appears to me that tho Full Bench decision quoted by tho District 
Judge is applicable to those cases otdy in which tho zemindar sues to 
resume or assess land hold under a lakhiraj title (alleged invalid), such 
land being eitlier lioUi by a person who is not a tenant of the plaintiff for 
other land, or being occupied as a separate parcel or holding, or otherwise 
in such a manner as to be entirely distinct from any other land hold bv 
the same person as a tenant under tho plaintiff. 

There are a number of decisions of this Court, which go to establish 
the proposition that this principle is not applicable to tho case of a person 
who IS admittedly a tenant of the zemindar, and who sets up tho plea 
of lakhiraj in respect of a portion of the land hold by him, whicli portion 
8 not di8tmgui.sbed m the manner which 1 have described from tho 
lost of tho land, as to winch ho admits a tenancy. 

Now, in this case it has been contended, that those four plots of 
land are so distinct from the land which constitutes tho joto of Bechan 
Bmwas that the principle of the Full Jionch decision ought to apL- 
The ploa.lor who has put forward this contention has, however boon 
unable to point out to us upou tho map tliat the.so four plots constitute 
separate holding of tins nature and therefore I think that tho 
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falls within the principle to which I have adverted, and that it lay upon 
Bhyea Lai Jha, claiming title under Bechan Biswas, to start his case 
by giving some prima facie evidence that these plots. Nos. 1, 2 and 4, 
are lakhiraj. 

TheDistrict Judge must, therefore, in the first place, consider whether 
this prima facie evidence has been given, and then proceed to con- 
sider whether the plaintiff has or has not sufli- [6723cieotly rebutted 
such prima facie evidence. In considering whether the defendant has 
given such pritna facie evidence, the plot No. 2 and the plots Nos. 1 and 
4 will have to he separately considered. As to plot No. 2, the 
District Judge %vas of opinion that the oral evide.uce without further 
corroboration was not sufficient to show chat the land was milik or 
lakhiraj. As to plots Nos. 1 and 4. the Judge was of opinion that the 
oral evidence was corroborated by a map and khusra, which showed that 
these plots were, on a previous occasion, measured as rent-free lands of 
Bechan Biswas. It has been admitted at this hearing that as the map 
and khusra contain no boundaries. an<l as no local investigation was made 
by an Amin in order to identify plots 199 and 201 with plot No. 1 of the 
piaint, and plot No. 50 of the map and khusra with plot No. 4 of the 
plaint, it is impossible to say from a more inspection of the map and 
khusra, and a comparison of them with the plaint that the lands are 
identical. It follows that, in respect of plots 1 and 4. the corroboration 
relied upon by the District .Judge fails; and ho must, therefore, see 
whether in respect of those plots the rest of the evidence to he found in 
the case satisfies him that the defendant lias established a prima facie 


case of lakhiraj. r u t- ,• i 

Wibli reference to the copy of the ohakhund dated the oth Kartick 

11G8. and of another dated the llth Zikamt IIGS, and of a third dated 
29Dh Ramzan 1168, and also the copy of a sanad to one inohal dated Jth 
Bysack 11G8. we think it right to say that the parties ought to have an 
opportunity of producing any such additional evideuce as may have tie 
oQoct of supplving any link of proof which may be desirable from those 
docuinonis. There is nothing on the face of those papers to show exactly 
under what civcumsbancos the chakbunds wore made, and wo abstain 
from pronouncing any opinion as to the weight which ought to be attached 
to them when they are connected hy such additional evidence with the 
land in question. The plaintiff will also he at liberty to adduce fiesh 
evidence to rehub any evidence which may be produced by the defendant 
as to those chakbunds and saoads 

Appeal allou cd, aiid case remanded. 
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[673] APPELLATE CIVIL. 

Before Mr. Justice Cunningham and Mr. Justice Broughton. 


Madhub Doss and othehs {Defendants) i*. Jogendro Nath Roy 

{Plaintiff).* [Slst .Taouary, 1881.] 

Beng. Act VIII of 1869, ss. 3S, 40 ~0< d3r tha'. linu'cs have lapsed — Procedure (o enforce 
a tlendance of witnesses in proceedings for measurement of Lands. 

Tho CoUacLjr, in pMooedings fir nicasarament of lands under s. 38 of Beng. 
Act VIII of 1869, cannot bo said to have made a “due enquiry, ” and therefore 
should not make an order under that section that the tenures have lapsed, until 
he has mnde use of all the powers given him by s. 40 in order to procure the 
atteodancG of witoesses. 

On the application of the plaintiff io proceedings taken under s. 38 of 
Beng. Act VIII of 1869. an Amin was appointed to measure the lands 
on an estate of which the plaintiff was the proprietor; the Amin went to 
the spot on the 15bh of March and remained until the 1st June, bub none 
of the defendants, the ryots on the estate, except two. Bechu and Namdah, 
would attend, notwithstanding notices wore served on them, both by tho 
Amin and by the Collector. As they did not attend, the Collector made 
an order under s. 38 of tho above .\ct, that tlie tenures, other than those 
of the two defendants who atbondod, had lapsed. 

From this order the defendants appealed. 

Baboo Kally Mohun Doss and Baboo Dungshce Dhnr Sen, for the 
appellants. 

Baboo Mohesh Chundrr Chowdhry, Baboo Mohinu Mohun Roy, and 
Baboo Rashbc.hnry Ghose, for the respondent. 


JUDGMENT. 

The judgment of tho Court {Cunningh.am and BROUGHTON, .TJ.) 
was delivered by 

CuNNfNGH.xNf, J.— The first objection in tliis case is. that [674] the 
Court below ought nob to have granted the application of tho respondent 
without better evidence of the inability of the applicant to measure tho 
lands, and without ascertaining who are the persons liable to pay rent. 

It appears that the respondent who is the proprittor of ’ tho land 
>n (luestion, filed a verified petition, in which he stated that he had endea- 
voured to measure tho land, ami had been unable to do so ; and that there- 
upon the Court below made the order under 3.38 of Bong. .Act VIII of 1869 
now appealed against. Wo think that that was a rightful proceeding and 
that there is no ground for setting aside the order on that account 

But with regard to the proeedure adopted by the Collector, we are not 
satisfied that there was a mio enquiry ” sufficient to romnly with tho 
requirements of s. .38. 

That section is a highly penal one, an-l wo are hound to construe it 
with the utmost strictness. It appears that, bv s. 40. the Collector in 
conducting an en(|uiry of this kind, is empowered to make use of all 'the 
powers conferreu on a Civil Court hy the Code of Civil Procedure in pro- 
curing the attendance of witnesses and otherwise taking evidence 

Now. It does not appear that the Collector in this case did put that 

• Appeal from order No. 277 of 1800. again'st tho order of Baboo iTp R^, T i 
diniilc Judge of Burdwao, dated tho 6th Julv 1880. Subor- 
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section in force, or make use of alltbe powers which the Code gives a 
Civil Court to procure the attendance of witnesses. 

The consequence is, that if we upheld the present decision, wo should 
be enforcing a very severe penalty against the witnesses, whom the Collec- 
tor might, if he had chosen to exercise the powers vested in him by law, 
have brought before the Court, and thus avoided the penalty coming into 
force. 

Under these circumstances, we think that the order appealed against 
should be set aside, and the Collector directed to institute another 
enquiry using all the powers that the law gives him to bring the witnesses 
before him. If he is still unable to ascertain and record who the persons 
in occupation of the land are, and to measure the land, he will then be at 
liberty to make the lapsing order under s. 3B. 

Appeal allowed. 


6 C. 675:^7 C.L.R. 413 = 5 Ind. Jor. 472. 

[67S] ORIGINAL CIVIL. 

Before Sir Richard Garth, Kt., Chief Justice, and 

d/r. Justice Broutjhton. 

In tue matter of Upendro Lall Bose, an attorney. 

[14th .August and 3rd September, 1880.J 

Practice — Verification of Plaint — Information and belief —Personal knowledge — Civil 
Procedure Cade {Act X of 1877», ss. 50, 51 — Act XII of 1879, s. 11. 

In all cases, whotlicr a plaint is verified by tbc plaintiff or by some other 
person, the party vcrifvinf; should state shortly (vbat par.\grapb.s bo voriCes of 
bis own knowlcdgo, and wbat paragraphs ho believes to bo true from the inform- 
ation of others. 

[F., 15 A. 59 (60).] 

In this case a rule had boon obtained calling upon Baboo Upendro 
Lilli Bose, an attorney of the High Court, to sliow cause why he should 
not bo suspended from oractising for having improperly verified a plaint in 
the suit of Jodoonalh haw v. Prokush Chunder flitter. The plaint in that 
suit, which was for an account and for sale of certain properties and for 
other rolief, stated an assignment by the defendant to one Mohindro Lall 
Mittor of the share of the defendant in certain Government securities and 
in certain /.omiudaries, and a subsequent assignment by the defendant to 
the plaintiff of the balance of his share in the same properties after pay- 
ment of the amount due to Mohindro Lall Mitter. The plaint further 
seated that notice of the assignment had been given to the kurta of the 
family to which the dofondanb belonged, and also to Mohindro Lall Mitter: 
that the defendant had subsequently conveyed the whole of his property 
to one Rajendro Uubt, who had paid off Mohindro Lall Mitter; and that 
there was a sum of Rs. 2,091-8 duo to the plaintiff for principal and 
interest. The plaint was signed by Jodoonath Lai by his constituted 
Attorney Upendro Lall Bose. 

Tho verification was as follows: — I, the plaintiff abovonamed, do 
declare, that wbat is stated in the foregoing plaint is true [676] to my 
knowledge, except as to matters stated on information and belief, and as to 
those matters 1 believe it to he true. 

Jodoonath Law, 

by his constituted Attorney, 

Upendro Lall Bose." 
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At tbe heaving of the suit, Upeodro Lall Bose was called as a witness 
by the Court and stated as follows: — 

About two years ago, Brojonath Sen called at my house and 
enquired about a certain deed of assignment executed by Prokash 
Chunder Mitter in favour of Mohindro Lall Mitter, and after that told 
me to draft a deed, and said three promissory notes were owing. I did 
draft the deeiJ. I don’t know what took place with the draft, which 
1 handed to Brojonath Son, after that. It might be at the beginning of 
August. Brojonath Sen, produced A (the first deed) to me, and told me 
to take notice of it. Prokash was not there. It was produced to me at 
my house. I did not see it executed or any money lent. It was brought 
to me after execution to give me notice of its execution as I was acting 
for Mohindro Lall Mitter. I verified the plaint as the constituted attorney 
of Jodoonath Law from information I received. I state about the execution 
of the deed from information. I was told by Brojonath Sen about 
its execution. When the plaint was drawn I was not constituted attorney. 
The verification is in the usual form. I got the power in January or 
December, and tlie plaint was drawn in September. I am an attorney of 
this Court. I only knew personally about the execution of the first deed 
in favour of Mohindro Lall Mitter. I also know of the notice given by 
Brojonath Sen of the execution of A to me as attorney of Mohindro Lall 
Mitter. I have not compared A with the draft. 1 drafted it at home, 
and made the draft over immediately to Brojonath Sen. I know the 
contents of the fourth and fiftli paragraphs of the plaint from information 
and belief. The first paragraph I know personally. As to the second, I 
know I drafted tlio deed, and the rest I know from information received 
from Brojonath Son. I did not compare the draft with A. 1 speak from 
recollection that it [677] corresponds with my draft. As to the tliird, 
fourth, and fifth paragrai)l)s. I make the statements from information 
received, as to the sixth paragraph that appears on the face of the deed and 
from calculations made irora it. The plaintiff resides in Aheereotollah 
Street in Calcutta. I cannot say how long lie has resided there. When 
the plaint was filed he was residing at Bankipore. I cannot say how long 
he had been there. I was told he was ill bv Brojonath Sen.” 

Mr. Kenncdu and Mr. Hill showed cause. 

JllDGMBNT. 

The judgment of the Court (Gahtii. C. J. and Broughton, J.) was 
delivered by 

Garth, C. J.— There is no doubt that the plaint in this case has been 
verified in an irregular way; but having hoard Mr. Kennedy’s exulanation 
we have already informed him, in the course of the argument, that wo 
ODbiroly acquit his client of any intentional impropriety. 

The mistake which ho has made in the form of verification has evident- 
ly arisen from his confounding the permission to verify the plaint itself 
which is provided for by s. 'A of the Code, with the power to sign the 
plaint on behalf of his client, which is provided for in the adJitiou to that 
section made by the amending .\ct XII of 1879, s. 11. 

lie obtained leave upon the usual petition to verify the plaint himself 
and then, instead of doing so. ho signed the plaintiff’s own name to the 
verification, describing himself as the plaintiff's attorney for that puvposo. 

The result is, that neither the plaintiff nor his attorney could be made 
criminally responsible for any false statements there may be in the plaint. 
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If Upendro Lall Bose really meant, having obtained the leave of the 
Court for that purpose, to verify the plaint himself, he should have 
signed the verification on his own account, and not as the plaintiff’s 
attorney. 

If he meant to sign verification merely as the plaintiff's attorney, 
the plaintiff himself ought to have seen the plaint and verification, and 
authorized the attorney to sign the verification for him. ^ 

[678] The discussion which has taken place upon these points has 
raised a question of very general importance as to what should be the form 
of verification. We have taken occasion to consult some of the other Judges 
upon it, aQ<l we think that it may probably be found necessary to frame 
a rule or rules upon that subject. Meanwhile, we think that, in all cases, 
whether the plaint is verified by the plaintiff or by some other person, the 
party verifying should state shortly what paragraphs he verifies of his own 
knowledge and what paragraphs he believes to be true from the inform- 
ation of others. 

This is the form of verification used in affidavits for the purpose of 
interlocutory applications (see s. 196 of the Code of Civil Procedure). 
There is uo inconvenience, so far as we are aware in adopting it, and it is 
really the only means of securing anything like truthful statements in the 
plaint. 

The rule against Upendro Lall Bose will, of course, be discharged, 
and ho is entirely acquitted of all blame which can affect his character. 


6 C 678 = 8 C L R. 294. 

SMALL CAUSE COUET REFERENCE. 

Before Sir liichar'I Garth, Kt., Chief Justice, and Mr. Justice Ponlifex. 

Huj)DUKk Doss and others i;. Ralli and another."' 

[Bth February, 1881.] 

Contract —Breach o/ Contract— Time for Performance. 

A contract for the Bale of seed cont<iined the following provision Refi ac- 
tion ^iiar:intcod at four per cent., with usual allowance up to six per cent, 
exceeding whicli the seller is to re-c)e;iQ the seed at bis expense within a week ; 
(ailing which buyore to have the option of cancelling that portion of the contract 
tendered, or o( buying against the seller, or of taking the parcel as it st^ndf? 
with usual allowance for excess refraction. Delivery from seller’.s godown io 
pile up to the 15th of July next." On the lOth July, the vendor tendered the 
seed. On examination the refraction was found to be above the contract rate. 
Jt was agreed that the vendor should reclean the seed ; and on [679] the 13th 
July, the purcba?<crs went to take delivery of the seed, which was found still to 
bo not sufhoicnfly cleaned. On the Idth July, the vendor said that bo should 
require a week longer for that purpose. The purchaser then cancelled the 
contract. In a suit by the vendor for damages for breach of contract,— 

Ileld—il), that the breach of the contract was with the plaintiff : 

(2), that the week allowed for rocloaning commenced from the lOtb July ; and 
that as the plaintiff had not succeeded in reducing the rato of refraction to the 
coiitnct rate, the defendants had a right to reject the seed ; and that the 
plaintiff was not entitled to further time to reclean it again. 

Tins was a suit ho recover damages for the breach of a contract 
tho 86h June, 1880 for the purchase of a hundred tons of toel seed. Th e 

• Case stated for tho opinion of the High Court under the provisions of Act XXVI 
of 18Ci by K. Millett, Esq., First Judge of tho Calcutta Court of Small Causes. 
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contract contained the following provieione : — “ Refraction guaranteed at 
four per cent, with usual allowance up to six per cent, exceeding which 
the seller is to reclean the seed at his expense within a week : failing which 
buyers to have the option of cancelling that portion of the contract 
tendered, or of buying against the seller, or of taking the parcel as it 
stands, with usual allowance for excess refraction. Delivery from seller’s 
godowD in pile up to the 15th of July next." On the lOth July, the 
defendants went to take delivery, and found that the refraction of the seed 
tendered was over the contract rate. It was then agreed that the seed 
should be recleaned. On the 13th July, the defendants went again to 
take delivery, and found that the refraction was still over the contracts 
rate. On the same day tlie plaintiffs wrote to the defendants asking them 
to take delivery. On the 14th July, one of the plaintiffs had an interview 
with the broker who had negotiated the contract, when he said that ho 
would require another week to clean the seed. A meeting at the defendants’ 
office was arranged for the next day. At this meeting, Huddree Doss, who 
represented the plaintiffs, asked for another week’s time to roclean. This 
was refused. On the same day the defendants made an attempt to tender 
the price, hut it was not successful. In the evening the plaintiffs’ attorney 
wrote to the defendants requiring them to take delivery, and the defendants 
wrote to the nlaintiffs tendering the price of the goods and asking for 
delivery, and notifying that if the delivery was not completed [680] they 
would consider the contract as cancelled. The plaintiffs now sued for the 
difference between the market-rate and the contract price, and contended 
that as they had one week within whicli to perform the contract, they had 
up to the 22nd July within which to liellver the goods, if previous to the 
15bh they turned out to be above the stipulated refractioo. The learned 
First Judge of the Small Cause Court, however, held, that the meaning of 
the contract was that the plaintiffs wore entitled only to ono week from 
the time wlien tlje refraction was ascertained to be above tlio rate men- 
tioned in the contract, and that they wore not entitled to reclean as often 
as they liked, and then to take the week over and above the duo (iate of 
the contract ; and, contingent upon the opinion of the High Court on the 
following questions, gave judgment for the defendants : — 

(1) Whether the breach of the contract on tiie evidence before tlio 
Court was not clearly with the defendants, the contract providing ono 
week for rocleaning, anil the evidence being that the plaintiffs were willing, 
on the 15th July, to roclean within one week? 

(2) Whether the otio week for reoleaniog the seed provided in the con- 
tract is to commence from tlio IGth July, or from any prior date according 
to the construction of the contract? 

Mr. T. A. Apenr for the plaintiffs. 

Mr. A(/new for the defendants. 
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OPINION. 

The opinion of the Court (fJ.^RTH, G.J., and PONTIFEX, .T.) was 
delivered hy 

Garth, C.J. — We think that the first question should be answered 
in the negative. 

As to tlie second question, wo think that the week allowed for rocloan- 
ing the seed commenced from the 10th .July, when the refraction was 
found to be thirteen per cent. The time occupied hy the plaintiffs in 
rocleaning was only two days ; but as they did not succeed in reducing the 
refraction to the rate of six per cent., the defendants had a right to reject 
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the seed. [681] It is clear that the plaintiffs were not entitled hy the 
terms of the contract to any further time to reclean it again. 

The defendants are entitled to the costs of this reference 
Attorney for the plaintiffs : Mr. Canmll. 

Attorneys for the defendants : Messrs Sixnderson & Co. 


6 C. 681 = 8 C L.R. 225. 

APPEAL FROM ORIGINAL CIVIL 

Before Sir Richard Garth. KL. Chief Justice, and Mr. Justice Pontifex. 


JUGGEKNATH Khan AND OTHERS (Defendants) V. J. E. Maclachlan 

(Plaintiff), [llth January, 1881.] 

Contract, Construction of Delivery in whole of November on seven days' notice from 

Buyer "—Breach of Contract. 

A contract for delivery by the defendants to the plaintiff of 1.000 bags of ginger, 
stated that “delivery was to be takeo and given in ^be whole of November on 
seven diys* notice from the buyer,” On the 5th Novembar, the plaintiff gave 
notice to tho defendants requiring delivery to be given “ within seven days ; 
and again on tho llth, that he prepared to take delivery on the following 
day. On the lt2tb, the defendants wrote to the plaintiO, stating that they would 
givedoliycry on the 2dth, iOtb. and :30oh November. On the 15th, the plaintiff 
gave notice that he censidored tho contract at an end. In a suit for damages for 
non delivery,— flrfd (afRrming the decision of the Court below), th%t the words 
oil seven days* notice from tho buvor ” wore intended to give the buyer tho 
right of fixing tho particular time in Nwembec at which the delivery was to 
commence, and that the doiondauts wore therefore bound to commence delivery 
on the expiration of the seven days' notice. 

Appeal from a decision of Rroughton, J., dated the 29tb June, 
1880. 

Tlio suit was brouglit for damages for non-delivery of 1,000 bags of 
dry ginger under a contract dated tho llth October. 1879. which stated 
that tlio ilefendants agreed with tho plaintiff for the sale by them to him 
of 1,000 hags of dry ginger at the [682] rate of Rs. 5-11 per bazar maund, 

* delivery to ho takori and given in tho whole of November, 1879. on sev'en 
days' notice from the buyer." 

Tlie only (juestion material to tliis report is as to the construction to 
bo put on these words. 

On the 5th November, tho plaintiff gave notice to the defendants 
hy letter roi|uiring delivery of tho ginger to be given “ within seven 
days." On tho llth Novomhar, tho plaintiff, having heard nothing 
in the meantime from tho defendants, wrote that he should be ready 
to take delivery on the following day. On the I2th November, tho 
dofond.ints wrote to tho plaintiff, stating that they should bo prepared, 
under the terms of the contract, to give him delivery of the ginger on the 
28th. 29th, and 306b of November, and that they would pile the ginger on 
the 27th to avoid any delay in tho delivery. On the 15tb November, the 
plaintiff gave notice to tho defendants that he considered the contract at 
an end, and demanded from them the amount now sued for, being the 
amount of damages he alleged he iiad sustained by their refusal to com- 
mence delivery on the 12th. 

Mr. T. A. .Ipcnr for the plaintiff. 

Mr. Donnerjee for tho defendants 

Tho decision appealod from was as follows : — 


H2 



Ill] 


JUGGERNATH KHAN V. .T. E. MACLACHEAN 6 Cal. 684 


Broughton,.!. — Mr. Bonnerjee contends, that the sellers had from 1881 
the expiry of the notice to the end of November to deliver, and that they Jan. 11. 
might commence delivery on any day prior to the end of November. Mr. 

Apcar contends, that delivery should commence at the end of the seven APPEAL 
days, and go on for a reasonable time. Mr. Bonnerjee puts the case of PROM 
a contract, supposing it to be without the words "on seven days’ notice,” ORIGINAL 
and says, that if tliat were the case they would have all November to QlVIL. 

deliver ; what they contracted for, was for delivery in November with 

words "on seven days' notice, itc., ” in the contract. The construction 6 C. 681 = 
must depend on the intention [683] of the contracting parties according bo 8 C.L.R. 225. 
the well-established rule, and r.he question is what was that intention. 

If the seller is to have the whole of November, those words *' on seven 
days’ notice” from the plaintiBf in the contract appear to have no mean- 
ing. The contract gave the purchaser a right by notice to 6x when the 
delivery should begin. That is a very reasonable and intelligible clause, 
for when a merchant has bo take a large delivery, he must be prepared 
with accommodation to store the goods in. This view is supported 
by the conduct of the parties. On the 5tb November, 1879, Mr. 

Maclachlan wrote to the sellers and stated that he would be prepared to 
bake delivery of the l.OOO bags of ginger within seven days f>*om the date 
thereof. He received no reply till the 11th, when he wrote again and very 
fairly says, that if the defendants considered tlie contract different from 
what ho contended for, tliey should have stated that ho was mistaken in 
his construction. 

Mr. Bonnerjee quoted Coddintjloyi v. Paleologo (1) and De.ttini v. 

Gey (2). Coddington’a case appears to me to have the most hearing on the 
present case, hut the words were not identical. The contract was for 
delivery between 17th April and 8th May. The sellers made no delivery 
on the 17tli. The next day the purcliaser rescinded the contract, and an 
action was Ijroughb for non-accoutance. and the Court of Exchequer was 
divided. The Cl>ief Baron and Baron Park took one view, and thought that 
the plaintiff was not bound to give deliverv on the 17th April. Bram- 
woll, B., thought that hooughtto have commenced delivery on the 17th. 

Martin, B.. agreed, hub the Chief Jiaron did not go as far as Mr. Bonnerjee 
contends in this case, when ho hold that the contract was satisfied by 
the delivery of the wliolo quantity between the 17th April and the 8th 
May inclusive, in such portions and at such intervals as a jury might think 
reasonable witli reference to the nature and effect of the vvholo contract. 

Bellini v. Gye (2) turns on a different point. Bettini agreed 
to sing in concerts as well as in operas, and also not to sing any- 
where out of the thoacro in tlio United Kingdom of Great [684] Britain 
anti Ireland, from the 1st January to the Slst December, 1870, with- 
out the written permission of Mr. Gye, except at a distance of 
more than fifty miles from London and out of tlie season of the theatre, 
and also to come over before tlie season began for the purpose of rehear- 
sals. Mr. Gye dougiit to rescind tijo engagement, because Bettini did not 
come to reliearso. It was held that tlie stipulation as to rehearsals was 
not a condition precodont. The case of Fhniiny v. Koeyler (d) would be 
in point if the words after "seven days’ notice from tiie shipper” had 
been used, instead of ” after completion of two country voyages." 

The conclusion I arrive at is. that the proper construction of the 
contract in this case is, that the purchaser had the option to fix the time 


(1) L R. 2 Ejc. 103. 


(2) L.R. 1 g.E.D. 183. 
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duriDg November when the seller should begin to give delivery, and the 
seller had do right to refuse beginning delivery on the 12th. The letter 
of the oth was not answered till the 12th. On the 15bh. three daysafter, 
the plaintiff gave notice that the contract was at an end : the defendants 
had declined by their letter of the 12bh to give delivery, and the plaintiff 
was justified, on the loth, in treating the contract as abandoned and 
sending in the bill. The first issue must ha answered by stating that the 
deieudants were bound to commence delivery on the i25h, and continue 
delivering with rea.sonable despatch. The second issue must he answered 
that the plaintiff was ready and willing to take deliverv, aud had done all 
things necessary to entitle him to delivery on the 12th. The letters of 
the 5th and 11 th are sullicient to show this, and the plaintiff haJ provided 
funds for the payment. As to the third issue, what is the measure of 
damages? It is tJie difference between Rs. 5-11 and the ruling price on 
the 15bh November. There is no evidence ou the defendants* side. The 
plaintiffs’ evidence is not uniform. 

One witness, a large dealer, brought his books and showed that 400 
maunds were sold on the lobb at Rs. 7-13, and said that 1.000 would sell 
at Hs. 7-11. .Mr. Stewart soeiks to a sale on the 15th November to 
Messrs. I^jrusbhausao ami OdSborloy a*; R'^. 8-8 ; bobh aro actual sales, 

and don’t bally at all. The nlaintiff claims [6853 damages at Us. 8-12. I 

think if I give him Rs. 7-12 he will get all he is entitled ho. Damages 
will bo for 1,000 lugs at tiie dilTereuce between Rs. 5-11 and 7-12, or 

Rs. 2-1 per maiind. Kach hag contains 1 cwt., or 1 maund 14 seers and 

10 chittaks. 

From tlii.s decision the dofondanls app'^aled. 

Mr. i5yrf/i.s (Mr. with him), for tli a ap.iell mts. contended , 

that tho defendants liad the wh«)lo of Novomher in which to give delivery. 
Had tlio words on seven clays' notice from the buyer " been omitted, 
time would have been of the essence of th3 contract, aud they would have 
boon hound to deliver at or before tho end of Novomlier ; sec s. 55 of the 
Contract Act. There trie words are ' at or hofore." In this contract 
there is no stipuiaMou to ilo anything " at " any sp“cific time, because "on,” 
which is used here, means ” after ’ — Qumii v. A rkwrirjht (1). The plain- 
tiff was not entitled to <j<divorv at anv rate until after tho 12th, according 
to tho words of tho notice iie gave. The effect of tlie addition of those 
words was to make a condition precedent: and tho defendants were 
not hound to deliver before they got notice to do so ; tho additional 
stipulation only onahlo<l tho plaintiff to fix a time before which he 
would not take delivery, and did not aliier the whole contract as to time, 
nor take away the right the defendants had un lor tho previous words to 
have tho whole of November to give delivery — Benjamin on Sale, 559. To 
construe the contract as tho plainbifi' wishes would be to introduce a new 
term as to time into it. Tho plaintilf had no liglit to treat tho contract 
as being at an end. Fie ought to have taken delivery, as wo offered it. at 
the end of November, and then, if ho was damaged, sued for breach of the 
contract. Pollock on Contracts, 2nd Kd., pp. 143 — 445, and Cotldhu/lon 
V. Paleolotjo (2) were also referred to. 

Mr. Branson and Mr. T. A. Apear for the respondent wore nob 
called upon. 


U) Q.R. 9G0. 


(•2) L.R. 2 Ex. 193. 
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JUDGMENT. 1881 

The judgment of the Court (Garth, C. J., and Pontifex, J.) was jan. ii. 
delivered by — 

Garth, C.J. (who, after shortly stating the facts and refer- APPEAL 
[686] ring to the letters, of the oth, 1 1 th. and 12th November, continued). prom 
—It is clear from these letters, that the construction which the plaintitl ORIGINAL 
put upon the coutracb, and which has been adopted by the Court below, p 
was, that although the whole of November was tlio period mentioned in 
the contract for giving and taking delivery of the goods, the particular 6C. 681 = 
time in Novemlier at which the delivery was to commence was to be8CL,R,225 
determined by a seven days’ notice, which was to be given by the buyer. 

The buyer had thus the option of fixing the time for delivery ; and at the 
expiration of tlio sevon days' notice, the sellers would be bound to com- 
mence to deliver, although, of course, they would be allowed a reasonable 
time after the expiration of the notice for oomijleting the delivery. 

The defendants, on the other hand, contended, that they had the 

whole month of November in whicn to deliver the ginger ; and that 

althouglj the seven days' notice miglib have been given by the plaintiff on 

the Isbof November, tlie defetidants would still have until the last day of 

the month to comulete tlie deliverv. 

* • 

I am of opinion, that the view which has been taken by the Court 
below is the correct one. No doubt if tlie words had boon delivery to be 
taken and given during the whole of November.” the sellers would have 
bad the whole month in which to deliver. But it seems to me that the 
words “ on seven ilays’ notice from the buyer ” are intended to give the 
buyer the right of fixing the particular tiino in November at wliich tiio 
delivery was to take place. If this were not so, the words seem to me to 
have no meaning. 

I think, tlierofore, that the defendants were bound to commence 
delivery on the 13th of November, and that the breach of contract 
occurred when tlie sellers virtually refused to deliver until the 2Hbh of 
the month. 

it has also boon suggested by Mr. Evans that the seven days ‘ notice 
which the plaintiff gave was insufficient, because it required the delivery 
to be made “ witlnn seven days ” instead of at the expiration of .seven days 
from the 5th November. But this is at host a more formal objection ; and 
I think it clear from the correspotnience that the defendants understood 
and treated the [687] notice as a sevon days' notice under the contract. 

If the notice had not been given, the sellers would not have been bound 
to deliver at all ; but tbo defendants evidently considered themselves 
bound by the notice to deliver according to the true meaning of the 
contract. Moreover, the point as to tiio form of the notice %vas neither 
taken in the corrospondonee lietweon tlio parties, nor in the written state- 
ment of the defendants, nor in the Court below, nor in the grounds of 
appeal to this Court. 

The only other point wliich bus boon msnlo l)y the appellants is, tliat 
the Judge, in estimating tlio damages, lias given the plaintil! two annas a 
bag too much- This is a small point, and Mr. Branson does not contest 
it- Tlio damages, tiunoforc, will lie vc.diiced liy two annas a liag. Bub 
as th© appeal lias substantially failed, it will he dismissed with costs on 
Beale No. 2. 

Appeal (hsmisscd. 

Attorneys for flio a|>pnllants: Messrs. Ghosc and Jfoae. 

Attorney for the respondent ; Eal-oo Kaliwith Mittcr. 
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APPEAL FROM ORIGINAL CIVIL. 

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Pontifex. 


Bibke Solomon {Plaintiff) v. Abdool Azeez and another 
(Defendants). L7th, lObh and 11th January and 7bh February, 1881.] 


Compromise, Suit to set aside — Fraudulent Representations ^Sanction by Court of Com- 
promise entered into by a Minor — or Mistake as to material Facts — 
Contract Act {IX of 1872), s. 2Q^Inquiry as to whether it would be Jor benefit of 
Minor to set aside Compromise. 


Tho pUintiff, a minor, as daughter and one of the heirs of A, entitled to 
7-24ths of his estate. The value of A's estate was uncertain, and depended cn 
whether or not A had been a p«artner in business with M, and whether or not a 
sum of Rs. 30,ODO had been paid by M to A, in satisfaclioo of all olaims which 
A bad against M in respect of the estate of K, a deceased brother of A, and a 
former partner in the same business. M having, on ^ 5 death, possessed himself 
of hH the estate of A. the pUintifI brought a suit against M, in which a decree 
was made, ordering an account to be taken of the estate of A which bad come 
into the hands o(M. Fending such Hccount, M died, leaving a will, by which be 
appointed the son of A and nnotber his executors, and the suit was revived against 
them. In their [6883 application for probate they stated that the value of M's 
estate, so far as they had been able to ascertain and were aware, was Rs. 4,41.000. 
Shortly after proliate was granted, iiogotiatious were entered into between the exe- 
cutors and the advisers of the plaintiff fora compromise, and a petition was. with 
the concurrence of the executors, prcsenled by the plaintiff to tho Court, asking for 
its sanction to the terms agreed upon by tho p arties, which were, that the plaintifT 
should receive Ks. 20.000 in full of all deinat)ds and R>. 5.000 for her costs of 
suit. This petition took .as the value of M's estate the amount stated by the 
cxiicutors In tbeir application for probate, and stated that the value of A's estate, 
III caJ^c tbo abovemen toned payment by M was proved, would be Rs. 30.000, and 
in case it was not proved, then a moiety of iho estate of M ; and that, considering 
thodiflicultios the plaintitT had to incot in proving her case, and with a view to put 
an end to further trouble, litigation, and expense, the above terms ha.d been agreed 
tu on her behalf. There terms of coinproiniso were sanctioned by the Court on 
tbo llth September, lh76. Shortly afterwards, further property was discovered 
belonging to the c^tale of M Tbo plaintiff brought a ‘Uit against the executors 
to set aside the compromise, alleging that tho terms had been accepted by her on 
the faith of tbo repre^icntation made by the executors in their application for 
probate, and charging them with wilful and fraudulent concealment. Tboro was 
evidence lo show that some of the property subsequently discovered wa? such that 
tho defendants as oxcculors ought to have known, even if they did not of its 
existence at the time of the compromise. Held, tha* even though tho executors had 
no such knowledge, and there wts no actual fraud, yet there wa^ such culpable 
ignorance and neglect of duty on their ptrt as to amount to fraud, and carry with 
It tho cousequcnces of knovvJcdgo, and as the compromise had iu coDscquonce 
boon entered into by the parties and sanctioned by tbo Court under a mi^appro• 
hension of miterial ficts, the plaintiff was entitled to have tho compromise sot 
aside, and tbo parties restored to their rights in tho former suit at the time it 
was clTocted. 


J^er PONTIFEX. J. — In oases where tho sanction of tho Court is required, as 
whore there is an infant coDccrncd, each party is bound to see that the mUcrials 
on which tho sanction of tho Court is a^ked for arc unimpeachable. 

Per PONTIMOX. re.— Whether in this suit, if tbo que.stioii were 

found to arise, it would bo necessary for the Court to consider whether it would 
be fur tho benefit of tho minor that the compromise should bo sot aside? 

/Vr GAUTiL C.J —Semble.—Kycu if it only appeared that the compromise 
had boon entered into and sanctioned under an entire mistake of tho 
of tho Court with regard to the subject mattar of the agreement, it ought to bo 
set aside under s. 20 of tho Contract Act. 

Per C; MtTM C.J.— iu it sub.slaiitivo suit by a minor to sot aside a compromise 
ma.lo wiLL tb, s.iuclioi. uf tbo CourU.bl.iiucd by t. md or luisUke. itis Lb»yJ 
uut the provincuof the- Court to i..n»iiro wbetbor il would or would uot bo lot 
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tbo boDe6t of tbe minor that the compromise should beset aside; though it 1881 

might be otherwise on an application for review to the Court which granted tbe -ocq n 
sanction. rEB. /. 

[Dias.. 3 C.L.J. 119 (1221 : F . 3 Bom. L.R. 565 (563) = 26 B. 109 (114) ; Rel. on. 10 APPFAT 
Ind.Cas. 855 (356) : R , )5 B.594 (599) ; 6 O C. 175 (182) ; 10 C.L.J- 420 (433)“ 

13 C.W.N. 1197 = 2 Ind Cas. 129 (136) : 1 P R. 1901. Rev. = 31 P. L.R. 1904; 2 FROM 

Ind. Cas 129, 11 Ind. Cas. 105 (107); (1912) M.W.N. 1071 (1074) = 17 Ind. Cas. Optotnvt 
434 : 15 C.L.J. 217 (218) = 10 Ind. Cas. 355; Cited, 4 A.W.N. 316; D.. 31 0. Ill 
(131) =7 C.W.N. 688.] CiVIL. 

Appeal from a decision of Wilson. J., dated the 30th June, 1880. 6 c. 687 = 

The plaintitl in this suit was a minor, and sued by Syad Ahmed, her® C.L.R. 169. 
next friend, to set aside a compromise made between herself (her mother 
Bibee Rubbia acting on her behalf) and tbe defendants Abdool Azeez and 
Ahmedoollah. the latter of whom died pending the apneal. The compro- 
mise was alleged to have been made on the faith of representations made 
by the defendants to the plaintiflf. which afterwards truned out to bo 
untrue. 

The material facts are fully set out in the judgment of PONTIFEX, J. 

Wilson, J., dismissed the suit, finding on the evidence that the com- 
promise had not been agreed to on the faith of the representations as 
alleged, such representations never having been made. 

The plaintilV appealed from this decision. 

Mr. Phillips and Mr. T. A. Api ur for the appellant. 

Mr. Kennedy and Mr. Bonnerjee for the respondents. 

The following cases were referred to in argument: — Hall v. I'amerU), 

Brooke v. Lord Hostyn (2), liaivlms v. Wickham (3), Gilbert v. Endean (4), 

Baboo Lekraj Roy v. Baboo Mahlab Chand (5). Triqqc v. Lavallcc (6)! 

1' lover V. Lloyd (7). Section 20 of the Contract .Act was also referred to. 

[690] The following judgments were <leliv«*rod : — 


JUDGMENTS. 


PoNTIFEX, J. — The plaintilT is a minor, and sues by her next 
friend to set aside a compromise sanctioned by this Court in a former 
suit. 


In that suit her title was stated in the following way ; 

One Sudickjee, of Cashmere, carried on large business operations in 
Calcutta, other parts of British India, and Cashmere. He died, nearly 
fifty years ago, intestate. His business was carried on in partnership 
with Khajah Mussijeo and Koodoor Mullick. He left two sons, Klialuuk- 
jee and Ackbarjoo. and a daughter. Fatima, who was the wife of bis 
partner Khajha Mussijee. 

That, after Sudickjee's death, his son Ackbarjee had charge of the 
Culoutta business. 

in IH.'jl, having bequeathed the residue 
of hi8 estate to bis son Khajah Mobeeoodeen and Khaluckjoe. That 
Khaluckjae died in 18.">!) intestate, leaving Ackbarjoo one of his heirs. 

That Ackbarjee died in J803. having been jointly interested in the 
business with Khaluckjeo and Kliajili Mussijee up to the death of tbo 
latter: and from bis death, with Kbaluckjee and Moheooodoen until 
the death of Khaluckjeo, and after his death with Moheeoodoen until 
his own death in 1868. 


!\1 ^ V T DcOdx. j & S. 373 = 33 Bcavan 457. 

(3) l)e(,cx A J. 301 ( 1 ) L.R. 3 Ch.l>. 259. 

15) 14 Moo. P.C. 39:1 = 10 B.L.R. 3 , 5 . 

(7) L. R. 10 Cb. D. 327. 
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That Ackbarjee left, among other heirs, a son, the defendant Ab.lool 
Azeez. and a daughter, the infant plaintiff, her share as an heir being 
7-24ths of the estate left by Ackbarjee. That it was alleged that Ack- 
barjee left a will, by which, after giving certain legacies, he bequeathed 
a sum of Rs. 30.000 in tru.sc for his son Abdool Azeez. That such will 
contained a recital that Moheeoodeon had given the testator the said 
sum of Rs- 30,000 in full satisfaction and discharge of all claims which 
he might have against the estate of his deceased brother Khaluckjee. 


6C. 687= But the infant plaintiff denied that sho had ever given any consent 

8 C.L.R. 169. tQ the will of Ackbarjee, which would, therefore, be inoperative against 


her. 

This suit of the infant plaintiff' was instituted on the 2lst December 
1871 against the executors of the will of Ackbarjee C69l3 and against 
Moheeoodeen, alleging that the latter had possessed himself of the whole 
of Ackbarjee's estate. 

Now if these allegations were true, Ackbarjee would have boon a 
partner in the aforesaid business and inborostod in the property thereof, 
partly on his own account an»l partly iis being one of the heirs ol his 
brother Khaluckjee. 

The infant plaintiff's suit was tried by Mr. Justice Phoar. He had ‘ 
dismissed the executors munod in .Ackbarjee’s will from the suit, as they 
Imd never taken out probate, or in any wav intermeddled with the estate. 

The only ejuestion considered by Mr. Justice Phear was, whether 
Mobeooodeen was accountable to the plaintiff for assets of Ackbarjee 
come to his hands. In liis judgment he said : “ Moheeoodeon is, without 
doubt, the orincipal ilefondant in the suit ; and although .\hdool Azeez, 
now somewhat feebly advances a personal responsibility for the Us. 30.000. 

I should bo shutting my eyes to all the indicia afforded by the conduct 
of the parties to the suit if I did not porceivo that Molieooodoon is the 
person really concerned in the fate of this trial. I have no sort of doubt 
that, on the death of Ackbarjee. all his estate and effects came info the 
hands of Mohoooodoen, and so far as they have bean administered at all, 
have been adininisteroil hy him. Ho must, therefore, account in this 
suit. -And regard being had to the share he had in putting the will into 
its existing shape, 1 think the release contained in the last clausa must not 
bo used as evidence in his favour in blio accounts.” It is observable that 
Mr. Justice Phear expressed no opiniou as to whether Ackbarjee had 
been a partner in the business as alleged bv the plaintiff, or as to what 
his estate consisted of. That of course was a matter reserved for further 
consideration in a later stage of the causa when the inquiries and accounts 
directed by the decree had been made and taken. 

By Mr. Justice Pboar’s decree it was declared that Ackbarjee’s 
will was inoperative against the infant plaintiff; and the following ac- 
counts and inquiries wore ordered to bo taken and made ; , , , f 

1. An account of the estate of .Ackbarjee come to the hands of 


Molioooo(Joe!K ^ . 

[692] 3. An inquiry as to wliat part (if any) of Ackbarjee’s estate is 

outstanding and undisposed of. 

Aiul further consi*leration was reserved with libeit> bo apply. 

Ihuloi- the ..ceount numbered 1 and the inquiry numbered 3 .t was 

eomnotent to the infant niainlill to prove that e 

tlie business, and that part of liis estate was represented by part of 

capital and profits thereof. 
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Tbe judgmeot and decree of Mr. Justice Pbear were confirmed by the 1881 
Appeal Court on the 28th March 1876, with this modification, — That it Pbb. 7. 
was ordered that, in taking the said accounts, no regard was to be had to 
the statement in tbe last clause of Ackbarjee's will except as corroborative 
evidence, and until after other substantive, proof bad been given of tbe said 
alleged release and the payment of the sum of Rs. 30,000 therein men- 
tioned. 

The suit was, accordingly, remitted to the lower Court for the purpose 
of proceeding with the accounts and inquiries. 6 C. 687 = 

But before any progress could be made with the said accounts and 8 C.L.R. 169 
inquiries, Khajah Mobeeoodeen died on tbe I2tb of April 1876, leaving a 
will, whereby be appointed Abdool Azeez and Ahmedoollah, who are 
defendants in tbe present suit, his executors. Ahmedoollah has since died. 

It is to be observed that tbe last clause in Ackbarjee’s will, even if 
established to be true hy other substantive proof, applies only to his 
claim in respect of his brother Khaluckjee's estate; and in no way relates 
to his claim as a partner in the business if such claim can be substan- 
tiated. Bub tbe amount of this latter claim, if substantiated, might depend 
to a very great extent on the true value of tbe estate of bis alleged partner 
Mobeeoodeen, who, as surviving partner, would have succeeded to the 
entire business. The value and nature of his estate might furnish some 
index of the value of the business. 

On Moheeoodeon's death the original suit was revived as against his 
executors. 

On the IsD of May 1876, Mobeooodeen's executors applied for and 
obtained probate of his will. 

In their application for probate they stated that Mobeeoodeen [693] 
left property in British India, the approximate value of which was 
Ks. 4,41,124 as shown hy an annexed schedule. 

That schedule is set out in the 5bh paragraph of the plaint in the pre- 
sent suit. Its particulars consist of bouses in Calcutta, debts due to the 
deceased in Bombay, debts due to the deceased in Bengal, debts due to 
the deceased from his own Cotoe in .Amritsar, and certain personal arti- 
cles. 

According bo common form tbe executors stated that so far as they had 
been able to ascertain and were aware, there was no other property belong- 
ing to Mohoeoodeen in British India besides the items specified in the 
schedule. 


It is to bo observed that the schedule says nothing wliatevor about 
Government paper, or stocks, or shares, or balance at the deceased’s bank- 
ers. Yet Doorga Churn Law, the Banker, who has been examined, says — 
At the time of Moheeoodoen’s death, the balance of the account was 
against us. It was a pretty large balance." 

Shortly after probate was granted some negotiation must have been 
entered into for a com))romise of the infant plaintiff’s claim. For, ulti- 
mately it was agreed hotwoon the adviser of the infant plaintiff and the 
executors of Moheooodeen, that the infant plaintiff should accept Rs. 20,000 
in full of all demands, together with Rs. •'5,000 for her costs of suit; and 
that the approval of the Court should be obtained on behalf of the infant. 

It was of course equally important for both parties that the Court’s 
approval should bo obtained ; and in my opinion it was the duty of both 
parties to take care that the Court should have correct materials on which 
to form its judgment. 


C III— 57 
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According to the arrangement, the infant, by her next friend, present- 
ed a petition to the Court, asking for its approval to the compromise, 
such petition having been previously submitted for consideration to the 
executors. 


The petition, after stating generally the plaint and decree in the 
original suit, and the result of the appeal therefrom, and the death and 
will of Moheeoodeen, uroceeded in its 7th, 14th and 15th paragraphs as 
follows ; — 


“ 7th. — That, in the petition filed by the said executors of the 
said defendant Khajah Moheeoodeeo, and in which they applied [694] for 
probate as aforesaid, they declared that the estate and effects of the said 
defendant Khajah Moheeoodeen left by him at the time of his death 
consisted” (of certain specified property, the estimated value of which was 
Rs. 4.41,124), as on reference to the said petition, which is now filed of 
record, will more fully appear. 

“ 14th. — That the estate of the said Ackbarjee, deceased, in case the 
alleged payment is proved, will amount to Rs. 30,000, subject to certain 
legacies in his said will mentioned; but in case such payment is not proved. 
the same will be. a moiety of the estate anti effects of the said defendant 
Khajah Moheeoodeen, deceased. 

" I5tb. — That, under the circumstances of the case, and considering 
the length of time, trouble, and expense which have already been involved 
in this, and which may hereafter be entailed in bringing it to a close, and 
considering other difficulties which the plaintiff has to meet in the matter, 
and with the view to put an end to further litigation, trouble and expense, 
and to save the estate from being swallowed up by costs, I, as mother and 
guardian of the infant plaintiff and her said stepfather as her manager and 
agent, liavo. under the advice of Counsel, agreed with the defendants to 
certain terms of settlement in respect of all claims and demands of the 
infant plaintiff, which terms are hereto annexed ami marked .V.” 

The proposed terms of settlement were the following: — 

1. “That blie defendants do bring into Court Government promissory 
notes of tlio 4i per cent, loan for Rs. 20.000, in full of all the plaintiffs 
(Biboe Solomon’s) claims and demands in respect of the matters in suit, 
and in full of all her claims and demands whatsoever against the estate 
of the late Ackbarjee or against the executors of bis will, or against 
Moheeoodeen or his heirs and representatives, or his or their estate 

and effects. . , , j-i. 

2. “That the said Company's paper be niaced to the separate credit 

of the said Bibeo Solomon in this suit, and the interest thereof paid out 
for her benefit during her minority to her mother and guardian Bibee 


Rubbia. - , . •. j / ti 

3. “ That the clofenclanbs do pay all bh» costs of this suit and oi all 

procoedinRs rolabive to the will of Khajah Moheeoodeeo on [695] scale 

No. 2 as between attorney and client, such payment to be ma^ (as bo 

plaintiff’s costs) through the plaintiff’s attorneys Messrs. Orr and 


riarriss. 

i. * That the defendants do pay to the defendant DoorRa 
Law and others costs directed to be paid by the plaintiff to thorn, so tha 
ihe said Company's paper for Rs. 20.000 may without deduction be placed 

io her credit herein as aforesaid. 

5 " That the books of account, which were brought m and now are 
in Court in this suit, be forthwith delivered out to the defendants. 
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. This petition, as it happened, was heard by me then sitting on the 
On^nal Side of the Court : and according to my note both parties appeared 
at the hearing. J think I may trust ray memory so far as to say that I 
refused to make any order on the petition until thestatements contained in it 
were verified by affidavit, which, when the petition was presented, had not 
been done. Subsequently, the petition having been verified by affidavit, 
It was my duty to consider whether or not the Court ought to approve 
theyrangement. I find from my note-book the petition was before me 
on the 4th and 11th of Soptembor 1876. 

Now, it would be exceedingly dangerous for me to charge my memory ; 
with the reasons which led me to grant the approval of the Court to this 
compromise. But looking at the petition and the order made upon it as 
If it had been made by some one other than myself, it is clear that the 
Court had before it only certain data on which to found its order. Those 
data are contained in the 14th paragraph road with the 7tli. and in the 
loth paragraph. 

^ According to the 14th paragraph, the infant plaintiff was entitled to 
eiboer one of two sums taking the outside value of each ; that is to sav 
not allowing for any other claims against the funds— namely, either to 
7'24ths of Rs. 30,000 or Rs. 8,750, or to 7-24ths of a moiety of Rs 4 41 124 
or somewhere about Rs. 64,000. • ■ - 

■\T The claim in the 14th paragraph to a moiety of the estate of 

iMoheooodeen must of course have boon in respect of the alleoad 
partnership. 

[696] Then there was the further datum, namolv. the allegations 
coDbainod in the 15bb paraRrapb of the petition. 

Now, the sum offered by way of compromise was Rs 20 000 of 

RsToO^o'"''' exceeded 

It was upon those data, and those data only, that the Court approved 
the compromise by an order dated lOth September 1870 

It appears by proceedings in the present suit that Moheooodeen’s 
executors paid Rs. ;j,000 in respect of costs alone under the order 

The compromise having been confirmed, the wcecutors of Moboooo- 
deen suddenly discovered, before the Rs. 20.000 and the costs were paid 
that property, at all events of the value of three lacs. or. as estimated bv 
the plaintdl in this suit, o the value of nine lacs, was belonging to the 
estate of Mohocoodeen. though not mentioned in the schedule to the 
application for probate, or in the petition for the Court’s approval 

The order coolirrning the compromise having been made on 11 th 

o1 -'icitor, writes e„ the 20th 

edge lb or let me have it. that I may do so with the Companv^^s papers 
I have this cUy learnt that two lacs mnrA M 
belonRine to the estate ot Moheaoo.ieen have been found and j’we 

upoTthirsTee"'"" ‘'■o ™-aived 

sattle.™ri'’“trrc''asl.”'''°'‘ ^ -V affects the 

The letter does not aav. and there is no ovidenen tc u 

defendants first learned ot this addition to their testator^ 

tbe last paragraph of the letter to n,, „in7 s^R^rstive" of 
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doubt iu the mind of the writer whether the discovery did not affect the 
compromise. 

But however that may be, the writer of the letter seems to have 
forgotten that his clients were dealing with a minor; and that it might 
be right to bring this discovery to the notice of [6973 the Court before 
payment of the Rs. 20,000 was made. Before this letter (which was 
written at the commencement of the vacation) was answered, the 
R,3. 20.000 was transferred to an account in the infant’s name, and 


6C. 687^ Rs. 5.000 was paid for costs. But on the 29th of January 1877, the 
8 C.L.R. 169. plaintiff’s attorney wrote as follows : — 

“With reference to your latter to us of the 20th September last, we 
are instructed by our client's guardian to say that the sum of Rs. 20.000, 
which she accepted for settlement of the infant plaintiff's claim, was so 
done on the statement of the assets contained in the petition of tlie execu- 
tors filed on the 1st May 1876 ; but as since the settlement was made so 
large a sum as Rs. 2,00,000 more has been discovered, she thinks that the 
plaintiff is fully entitled to a proportionate sum in addition to the sum of 
Ks. 20,000 paid as aforesaid ; and is. therefore, desirous of bringing this 
matter to the notice of the Court. 

“The desire is, we consider, reasonable, and we have no doubt you 
will agree with us as to the propriety of having the matter mentioned to 
the Court with the view to further directions.” 

On the 29bh of January and 2-ltb of ITebruary, Mr. Paliologus wrote 
tlj6 following letters : — 

“ January 29th. 

It is strange that such a time has been allowed to go by without 
anything being done, and now that the executors are in Cashmere it is 
proposed to re-opoo the question. I can at present only refer a copy of 
your letter for instructions." 

" February 'i-Wi. 

I forwarded a copy of your letter of yesterday's date to the manager 
of the Cotee boro, and ho instructs me to say that he has no power to 
consent to open this matter which was considered settled by the executors 
before they left Calcutta. Your first letter has been forwarded to thoin, 
and the manager expects a reply in two or three days. A copy of your 
last letter will also be sent up by this day's date. 

The foregoing are the circumstances under which the present suit 
was instituted on behalf of the infant plaintiff on the 20th of March 1879. 

Her plaint states the proceedings in the former suit, the de-L698J 
fondants' petition for probate, and the schedule annexed thereto, and the 

petition and order for compromise. 

In the Gth paragrapli the plaiotill alleges that the executors of 

Mohoeoodoen conducted the negotiation ; and represented the estate of 
Mohoooodeen bo consist only of the property mentioned in the application 
for probate of his will, with the solo exception of a house in Cashmere, 
and that the terms of settlement wore accepted on the faith of such 
sontation. The plaint then refers to the letters of the 20bh September 187b 
and the 2'Jbh of January 1877 ; and in the 12th paragraph states that, in 
addition to the Company's papers for two lacs of rupees, other property 
has boon discovered as belonging to Mohoooodeon. consisting of rai way. 
bank, and other shares, bouses and other property of the estimated value oi 


many lacs of rupees. , . , , * 

Tlio Kith paragraph charges wilful and fraudulent concealment, bub 

submits that even if the estate bad been under-estimated by mistake, tbo 
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settlemoDt should be re-opened ; and the Ist, 2nd, and 6fch paragraphs of 
the prayer are as follows : — 

1. That the said agreement for settlement and the said decree may 
be declared not binding upon the plaintiff, and may be set aside or 
cancelled. 

2. That the accounts ordered to be taken by the said decree of 
the 28th March 1876 may be proceeded with. 

6. That so far as may be necessary, this suit my be considered 
supplemental to the said suit of the plaintiff and the.said Bibee Rubbia.” 

The defendant Abdool Azeez alone put in a written statement, : 
the other defendant Ahmedoollah having died after the institution of 
the suit. 

The plaintiff having charged that the executors had made certain 
representations, Abdool Azeez in his written statement denies that alle- 
gation, but we have no denial by Ahmedoollah. It is true that, according 
to the plaintiff's evidence, Abdool Azeez himself joined in the represent- 
ations — nay was the principal party in making them. This of course he 
was in a position to deny ; but in his evidence he admits that '‘.Ahmed- 
oollah took some part in the settlement, but he does not know [699] what 
part.” Obviously, therefore, he was not in a position to deny the plain- 
tifi’s allegation so far as it related to Ahmeedoollah. 

In the 7th paragraph of his written statement Abdool Azeez says : — 

" This defendant says that from the best enquiries that he and his said 
co-executor have been able to make, they have found, and he charges that 
it is true, that the said Ackbarjee had received Hs. 30,000 from the said 
Khajah Moboooodeen in full satisfaction of all the claims of the said 
Ackbarjee against the said Moheeoodeen in respect of the estate of the 
said Mussijee in the will of the said .Ackbarjee mentioned.” 

Now. as a matter of fact, wo are told that the only evidence adduced 
by the defendants to the plaintiff's advisers in the former suit with respect 
to the alleged payment of this Rs. 30,000 were certain entries in 
Moheeoodeen 's books : and that these entries refer to three CJovernmont 
papers of Rs. 10,000 each, which have been identified with throe papers 
which Doorga Churn Law. the banker of Moheeoodeen, states in his 
evidence in this suit, that he held for Moheeoodeen and transferred to 
Eohim Shaw, the gomashta of Moheeoodeen. in December 1875 and May 
1876, long after the death of Ackbarjee. No doubt this may be capable 
of explanation, for the papers may have got back into Mobeeoodeen's 
hands as part of the estate of Ackbarjee after his death. But a strong 

case of suspicion seems to me to have been raised with respect to the 

truth of the 7th paragraph of the written statement of Abdool Azeez 
particularly as Mohoeoodeon in the former suit does not attempt to rely 
on the suggested explanation, and as. according to tho plaintiff's evidence 

in this suit, these papers wore never in tho name of Ackbarjee And if 

once the story as to the payment of the Rs. 30.000 is proved to be a 
fabrication, the entire case and conduct of Moheeoodeen are open to the 
gravest suspicioo. 

The learned Judge settled six issues in this suit- 

^ “Did the original defendants, the executors, maketherepresent- 

^ alleged in the 6th paragraph of the plaint ? 

u' Bibee Rubbia agree to the terms of compromise on the 

laith of such representation? 

3. 'I Was such representation false ? 

4. “ Was it fraudulent ? 
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5. Was the Court misled when the compromise was sanctioned: 
and if so, was the matter in regard to which it was misled material ? 

6. To what relief is the plaintiff entitled, and on what terms? ” 

Of these it was agreed that only the 1st and 2nd should he tried in the 

first instance. This course was taken probably to save expense to the 
parties, as for the trial of the other issues it might be necessary to bring 
down witnesses from Cashmere. But I cannot help thinking that it was 
unfortunate that this course should have been pursued, because, in a case 
of this kind, it is especially useful to investigate the entire case of each party. 

In the trial of the two issues, the plaintifi^s mother and stepfather 
were respectively examined, and stated that, after Moheeoodeen’s death, 
first Abdool Azeez came and proposed a compromise, afterwards Soona- 
oollab, sometimes with Abdool Azeez and sometimes alone as his agent, 
and sometimes Abdool Azeez, Abmedoollah, and Soonaoollah, and that 
all three were present at the final settlement. They certainly state that 
Abdool Azeez was the principal negotiator. 

Abdool Azeez. on the other hand, in his deposition, denies that he 
had anything whatever to do with the negotiation. And although he was 
the principal party interested, he makes what seems to mo to be the fol- 
lowing incredible statement: — “[ was not aware that the settlement was 
going on. 1 never camo to know of the negotiations going on, or of the 
settlement. I did not know of the negotiations until the matter of the pay- 
ment arose." 

But ho says : — “ Soonaoollah was managing the negotiations ; ” and 
that ' Soooaoollalj and Rohim Shaw were acting jointly on his behalf in 
the matter of the settlement.” Neitlier Soonaoollali nor Rohim Shaw 
has boon called as a witness. 

In this state of circumstances the learned Judge has believed Abdool 
Azeez. and disholiuved the plaintifl's mother and stepfather. 

[701] But if the oxtont of Moheeoodeon's estate was not a factor, 
and an important factor in the negotiation, it is difficult to understand 
why such promiuence should have been given to it in the petition for the 
Court's approval. 

Ti)oro must have lioen some nogotiution, and indeed this is admitted 
by Abdool Azeez to have occurred with Abmedoollah, Sonaoollah, and 
Rohim Shaw. And the fact that tho plaintiff obtained with costs over 
Rs. 2.0.000, a sum greatly larger than her 7*24ths of the Rs. 30,000, 
would seem to indicate that some other important items had been taken 
into consideration. It moreover seems dilficult not to conclude from the 
evidence that a house in Cashmere was mentioned ; and if it was men- 
tioned. in what other possible connection than the extent of Moheeoodeon’s 
estate ? 

In trying tho first tw’o issues, a question was asked by the defendants' 
counsel of Abdool Azeez as to when he first knew of the addition to 
Mohoeoodeen's estate. This question was objected to by tho plaintiff’s 
counsel, and tho objection w’as allowed, probably on tbe ground that the 
question did not boar on tho first two issues. This is an ill result of 
trying tho two first issues by themselves : for, as tho evidence now stands, 
wo do not know whether tho defendants were aware of the addition before 
tho coin promise, and concealed it. 

The learned Judge in fact only tried the two first issues, and he 
seems to have decided that if any representation was in fact made, it was 
not material, uod was not an inducing cause of the compromise with the 
plaintiff’s advisers. 
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Speaking, not as the Judge who approved the compromise, but as a 1881 
stranger to that proceeding, I feel bound to say that I think the 5cb issue Feb. 7. 

should have been considered ; and having regard to the petition upon 

which the order for compromise was founded, I should myself consider APPEAL 
that the Court was misled in a particular, which, according to the 14th PliOM 
paragraph of the petition, was material, and the verified petition was the ORIGINAL 
only matter before the Court on which an opinion could be founded. CiViL 

Now let us see what were the circumstances under which the execu- 


tors of Mohecoodeeu allowed that petition to go before the Court. 6 C. 687 = 

[702] It must have been well known that Doorga Churn Law was 8 C.L.R. 169. 
the banker of iloheeoodeen. 


.\bdool Azeez says that he had heard from Rohim Shaw, the goraasbta 
of Mobeooodeen, the particulars of his estate. Doorgu Churn Law says 
that, in December 1875 and the l2bh of March 1876. ho had transferred 
to Rohim Shaw the Company’s paper for Rs. 30,000; and that, at 
Moheeoodeon's death, which occurred on the 12th April 1876, he had in 
deposit with him for safe custody the following securities belonging to 
Moheeoodoen’s estate; — 200 National Bank shares, worth Rs. 20,000; 
10 Bombay Bank shares, worth Rs. 6,000 ; 20 Paris Municipal Debentures, 
worth Rs. 2.000; and 25 Bast Indian Riilways' shares, worblj Ils. 7,000. 
And he also says : .At the time of Moheeoodoeu's death the balance of 

the account was against us. It was a pretty large balance.” At the time 
of the compromise Rohim Shaw was in Calcutta, and acted in it as the 
defendant’s agent, as Abdool A/eez admits. 

Is it conceivable chat Roliim Shaw, tlie gomashta, had made no 
inquiry of Doorga Churn Law, or was ignorant of the existence of the 
Company’s papers for two lacs or some part of it ? 

Tlio defendant now admits the exisionco of those two lacs ; hut we do 
not even know hosv, where, or when they were discovered. 

Even if the executors were really ignorant of this large addition to the 
estate at the time of the compromise, though the discovery was made sus- 
piciously soon, ten days afterwards, was it not such culpable and wilfully 
blind ignorance, at all events as to ttio securities on deposit with Doorga 
Cliuij). as to be equivalent to or carry with it the consequences of know- 
ledge. In the case of lUll v. (rardiner (1), C. J. Tiudal says: — "We can 
in fact regard the possession of the moans of knowledge only as affording 
a strong observation to the jury to induce them to believe that the party 
had actual knowledge of the circumstances.” .And again : “There may be 
cases whoia the existence of the moans of knowledge might lead irresistibly 
to the inference that the party had actual knowledge;” and Mr. 
[703] Justice Cresswoll added, “ Where a party has the means of know- 
ledge It mav be evidence of actual knowledge.” Exercising the functions 
of a jury. I think it would be dillicult not to arri%e at the conclusion 
that the executors of Moheeoodoen had actual knowledge of the securities 
with Doorga Churn Law. But with respect to the two lacs of Company’s 
paper. I have no materials to form an opinion beyond the suspiciously 
sudden discovery immediately after the sanction of the compromise. 

Now a transaction very similar to this was discussed by the Lords 
Justices in the case of Broukc v. Lord Mostxjn (2). In that case a compro- 
mise had been approved by the Court on behalf of an infant For the 
purposes of the compromise it was necessary to ascertain the value of an 
estate. A document relative to the valuation of the estate, ard which the 


(1) 4 Man. & Gr. 24. 
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Lords Justices considered material, was in the possession of the party to 
be charged, and was not produced. On that ground the Lords Justices 
set aside the compromise. On appeal to the House of Lords, that deci- 
sion was reversed only on a question of fact and not of law. 

Lord Justice Turner, at p. 416, considers what circumstances will 
Original furnish sufficient ground for impeaching a compromise made under the 
OlViL. o**der of the Court. He says with respect to a compromise between 

— adults : If there be no fraud, and equal knowledge on both sides, 

6G. 687« the compromise cannot bo disturbed; but if there is knowledge on one 
8C.L.R. 169. side, which is withheld, the compromise cannot stand, because the with- 
holding of the knowledge amounts, in the view of a Court of Equity, to 
fraud.” And he proceeds to say, that the rule is the same when a compro- 
mise is sanctioned by the Court on behalf of an infant. 

I confess I am myself inclined to think that even a higher degree 
of good faith is due when the Court’s sanction is required, because that 
sanction is equally necessary for both parties ; and each party is in my 
opinion bound to see that the materials before the Court are unimpeach- 
able. The Lord Justice proceeds, p. 423 : — “ It may be said, perhaps, 
that the master was satisfied with tlie information laid before him and 
called for no [704] further information ; but the question is not whether 
the master called for further information, but whether the parties having 
thi.s further information in their possession were justified in withholding 
it.” 

1 am of opinion that if the plaintiff’s allegations as to the partner- 
ship aro true — which question has not yet been tried — the extent of 
IMoheeoodeen's estate may be material, and that at all events the petition 
for the compromise led the Court to believe so. The compromise was 
confirmed under that impression ; and the representation as to the extent 
of Moheooodoon’s estate in the petition was duo either to the fraud (which 
issue has not lieen tried), or the culpable aud wilful ignorance of the execu- 
tors in a matter which it was their duty to have thoroughly inquired into, 
and as to wliich, at least so far as respects the property in Doorga Churn 
Law's custotly. they had an easy and natural means of knowledge. 

I am of opinion, therefore, that the judgment appealed against 
should 1)0 reversed, and the case remitted to the lower Court for the trial 
of all the issues. 

Of course, if the compromise is set aside, the parties must be replaced 
in their former positions, and the Rs. 20.000 re-transferred. But it 
may not !)o necessary to deal witli the Rs. 5,000 paid for costs, as the 
plaintiffs admitted rights in the Rs. 30,000 would exceed that sum. 

It may, however, be questionable whetlier there may not bo a diffi- 
culty in trying this case as long as the plaintiffs minority coatinues, as 
it may be argued tnat it may bo necessary for the Court to consider 
whether it will bo for the benefit of the plaintiff to set this compromise 
aside ; and in the cousideration of that question, the truth of the plaintiff's 
allegations in the original suit might have to be investigated. 

flowovor, it will bo for the lower Court to consider whether that ques- 
tion arises. All that we decide now is, that the case must he remitted to 
tlio lower Court to try all the issues with respect to the compromise. The 
costs, both of this appeal and of the original hearing, will abide the result. 

G.vuth, C. J. — I quite agree that this case has been imperfectly tried 
in tlie Court below ; and it seems to mo that the [705] question of mis- 
representation i)y the executors has been dealt with both by the Court and 
by bl)e parties on too narrow a footing. 
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The question to be tried, as stated by tbe learned Judge at the com- 1881 
mencement of his judgment, was this, “ whether the story told by Bibee Feb. 7. 

Rubbia and Mahomed Gouse as to the interviews and oral communications 

during the negotiations for a settlement are to be accepted as true.” .\PPE.\L 

Now it seems to me, that without going minutely into the nature of PROM 
tbe representations made by the executors, or of the negotiations which ORIGINAL 
resulted in the compromise, the following broad facts are abundantly ClVlL. 
clear : — — 

— That from the very nature of the arrangement, the actual value ® ^ 687 = 
of the estate and effects of Moheeoodeen was a most important matter ® ^ ^ 
both for the parties and for the Court to ascertain, in order to determine 
whether tbe proposed compromise was one which, in the interest of the 
minor, ought to have been sanctioned ; 

2nd . — That the basis of the compromise in this respect was the 
statement made by the executors in their petition for probate, confirmed by 
their subsequent declaration. In ttie petition to the Court to sanction 
tbe compromise, that statement was brought prominently forward as the 
basis of tbe proposed arrangement : 

— That not only Bibee Rubbia, but the Court, acted upon the 
assumption that this statement of the value of Moheeoodeen ’s property 
was substantially corrrect ; and 

\th . — That the executors might and ought to have known, ami had 
certainly the means of knowing, if they had made proper and reasonable 
enquiry, that this statement was not true, and that Mobeeoodeen's 
property was of much larger value than they had represented. 

I think, tberoioro, that the compromise was entered into by the 
parties, and sanctione 1 by the Court, under a serious misapprehension 
of material facts ; and that this misapprehension was caused either by 
tbe actual fraud of, or at any rate by a culpable neglect of duty, of the 
executors, sufficient, as I consider, to amount to fraud in the view of 
a Court of Equity. 

[706] As at present advised, therefore, unless soniething further 
shoulci be proved in the Court below, of which I am not aware, I think 
that the cumoromiso ougljt to he sot aside, and the parties restored to 
their position and rights in the former suit at the time when it was 
effected. 

I confess, if it were necessary to decide the further question, I should 
be disposed to sot aside tlie compromise, oven though no fraud of any 
kind had been established ; and it only aunoared that tlie arrangement 
had been lirougbt about hy an entire mistake of both parlies and of the Court 
with regard to the subject-matter of the agreement. 

Tbus, for example, suppose that, in an administration suit an agree- 
ment under the sanction of the Court wore made witli legatees, some of 
whom were minors, that they should accept a proportionate part of their 
legacies in satisfaction of the whole upon the supposition by all parties, 
and by the Court, that the estate to be administered was not sufficient to 
pay tbe legacies in full, and it turned out afterwards that the estate was 
much larger than was supposed, and that there were ample funds to pay 
all the legacies in full, it seems to me. as at present advised, that the com- 
promise ought to be set aside, under such circumstances, on the ground of 
mutual mistake. 

I rather think that s. 20 of the Contract Act is intended to meet a 
case of that kind ; and therefore, if this case rested upon nothing more 
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than the mistake of both sides and of the Judge who gave the sanction, I 
think that the compromise should be set aside. 

There can be no difficulty here, as there might be in some cases, in 
putting both parties in statu gtio ; because all that has been done is the 
mere payment of Rs. 25,000, which can be readily repaid or adjusted. 

And it seems to me. that this view is by no moans opposed to the 
law as laid down by Lord Justice Turner in the case of Brooke v. Lord 
Mostyii ( l), because he was then dealing with a very different state of things, 
and the question of mutual mistake was not present to the mind of the 
Court. 

I should add with regard to the last observation made by my [7073 
brother Pontifex, that I rather doubt much whether, in a substantive 
suit brought by a minor to set aside a compromise obtained by fraud or 
mistake, it is the province of the Court to enquire whether it would or 
would not be beneticial for the minor that the compromise should be set 
aside. I rather think that this is a question for the advisers of the minor 
only ; and that the minor has a right, at liis option, to the relief prayed, 
if it is proved that there are proper grounds for it. 

It might bo a different matter, if an application were made to the 
learned Judge in the former suit who sanctioned tlje compromise to set it 
aside on a motion for review. lie might then have to consider, perhaps, 
whether it was proper in the minor's interest to interfere. But here is a 
substantive suit to set aside a compromise on tlie ground of equitable 
fraud; and if the minor has a right to tlie relief prayeil, I doubt whether 
the Court has auy power to consider whether it would bo benehcial to him 
to grant the relief. 

This, however, will he a question for the Court below to consider 
when the case comes again before it. 

Appeal allowed and case remanded. 

.\ttornoy for the aupollant; Mr. Pittor. 

.\ttorno\s for tlio respondents : Messrs. Uarriss (C Co. 
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APPBLLATK CIVIL. 

Before Mr. Justice Morris and Mr. Justice Tottenham. 

In the matter of the petiton op Ishan Chundeii Roy.* 

[28tb January, 1881.] 

Application for Probate—Limitatioyi Act (XV of 1877). sch. it, art. 178. 

The Liinitatioij .\ct is not applioablu to an application for probate ; such an 
application, tbereforo, is not barred by art. 178 of sch. ii of that Act. 

(F.. 8 M. -207 (208) ; 17 M. 379 (381) . Appp.. 10 A. 350 *353) : R., 7 C. 333 (836 p ; 1 
O-C. 224 12^0 ; 20 B. 513 (516) ; 11 G.P.L.R. Ml (1-12) ; 7 Ind. Gas. 126 (128).] 

The facts material to bins report suflioiontly appear in the judgment. 

[708] Baboo Troyluckyanath Mitter and Baboo Grish Chu^idcr 
Chowdhry for tlie appellant. 

* Appeal from Original Order. No. 76 of 1880, against the order of W. F. 
Mores, Esq.. District Judge of Tippera, dated the 31et March, 1890. 

(1) 2 De G. J. and S. 373. 
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JUDGMENT. 

The judgment of the Court (MORRIS and TOTTENHAM. JJ.) was deli- 
vered by 

Tottenham. J. — This is an appeal from an order of the District 
Judge of Tippera. rejecting, on the ground that it was barred by limitation, 
an application for probate of the will of one Obhoy Chunder Roy, who died 
on the 23rd of Pous 1281 (corresponding with the 6bh January, 1875). 

The application was made on the 11th March, 1880, — that is, five 
years and two months after the death of the testator. The Judge appears 
to have called for an explanation of tho delay, and to have considered that 
no sufficient reason was made out. He rejected the application as being 
barred under art. 178, sch. ii of the Limitation Act. 

We think that the lower Court was mistaken in applying the 
Limitation .Act to a petition for prol)ato. If the article quoted be read 
alone, it does indeed seem capable of tiie widest extension to every possible 
application that can be made to the Court, “ for which no period of 
limitation is provided elsewhere in this scliedule, or by the Code of Civil 
Procedure, s. 230.” 

But the preamble to the Act distinctly shows that it is not intended 
to apply to all, hut to certain, applications to Courts : and an examination 
ot the 3rd division of soli, ii, which deals with applications, shows, that 
every article therein contained. No. 178 only excepted, specifically relates 
to some case pending or already flecided. .Article 178 must be coiistrued 
with reference to the wording of the other articles, and can relate only to 
applications ejusdcm tienerin, and therefore nob to svlch an application 
as the one now before us. We find tliis principle has already been enun- 
ciated in this Court on the Original Side in the case of Gooind Chunder 
Goswami v. Runijunmoney (1). It is to he observed, that in the previous 
Limitation Acts. XIV of 1809 and IX of 1871. no such article as this 
article (No. 178) was included, and under those Acts no question of 
limitation could have arisen in respect of an application for probate. It 
[709] may fairly be presumed that, had the Legislature intended to apply 
for the first time a period of limitation to such applications, there would 
have been some provision in regard to them similar to that contained in 
s. 2 in respect of suits for which the new Act prescribes a shorter period 
of limitation tlian was previously allowed. 

Altogether we are of opinion that no law of limitation governs appli- 
cations for probate. Of course long unexplained delay may. in certain 
cases, throw doubt on the genuineness of the will propounded ; but that is 
a different thing from saying that probate is barred by limitation. Tho 
appellant is entitled to have his application decided on its merits. 

Tl)e lower Court’s order is, therefore, set aside ; and the case will he 
returned to it to be dealt with .according to law. 

Apjieal allowed. 
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APPEI.LATE CIVIL. 

Before Mr. Justice Morris and Mr. Justice Tottenham. 

Kangali Churn Sha and another {Defendants) v. Zomdr- 
RODONNISSA Khatoon {Plaintii^).* [28th January, 1881.] 

’ Limitation ^Po$te^ion, Suit for — Limitation Act {XV of 1877), $ch, ii, art. 47, 

In a dispute between A and i? concerning the possession of a certain taluq, the 
Criminal Court made an order under b. 530 of the Code of Criminal Procedure 
retaining D in possession ; and this order was, in a proceeding under ss. 295, 296 
of the Code of Criminal Procedure, confirmed by the Court of Session. Held, 
that a «uit by A for tbo recovery of the land must be brought within three years 
from the date of the Magistrate's order, and not from the date of the order passed 
by the Court of Stf^sion. 

Article 47 of scb. ii, Act XV of 1677, refers to immoveable as well as move- 
able property. 

Akilandamvial v, Periasami Pillai (1) approved. 

In this case the plaintifl' sued for possession of a certain taluq, which 
she had purchased, in 1871, at an auction-sale in [7l0] execution of a 
decree. The defendants, who claimed to be in possession of the property 
as owners, had, in 1875, instituted proceedings respecting it against the 
plaintill in the Criminal Court at Bogra, under s. 530 of the Code of Cri- 
minal Procedure : and on the 30th of June, 1875, the Magistrate passed 
an order directing that the defendants should be retained in possession. 
The plaintiff, under ss. 295 and 296 of the Code of Criminal Procedure, 
then applied to the Judge of Rungpore for a reversal of the Magistrate’s 
order, bub the Judge confirmed the onler on the 5bh of April. 1876. The 
present suit was instituted on the Isb of March, 1879, and tbo only ques- 
tion was whether the suit was barred by limitation. The Court of first 
instance liold that the claim was governed by art. 47 of sch. ii. of Act 
XV of 1877 ; that the final order spoken of in that clause was the order of 
the 30bh of Juno 1H75, and not the order of the 5th of April, 1876 ; and 
dismissed the suit as barred by limitation. On appeal, the Subordinate 
Judge hold, that the three years’ limitation did not apply, because the 
suit was for tlio recovery of land by establishment of the plaintiff's title, 
and because no evidence was given to sliow that the land, which was the 
sut)ject of tlio Magistrate's order, had comprised the whole of the land 
claimed m the present suit; and ho cited the case of Uiidhoob Narain v. 
ChuUiirdharce Siftfjh ,(2). 

The defendants appealed. 

Baboo Shosheebhoosun Dull, for the appellants. 

Baboo Srecnaiilh Dass and Baboo Jogesh Chunder Roy, for the res- 
pondent. 
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JUDGMENT. 

Tlie judgment of the Comb (MORRIS and TOTTENHAM. JJ.) was 

delivered by _ _ 

' Appeal from (Jrdor No. 218 of 1880. agaiust tbo order of Baboo Jeobunkieto 
Chatterjee, Subordinate Judge of Puboa, dated tbel5th Judo, 1880, reversiog thoordor 
of Baboo JimKobundboo Gangooloe, Munsif of Bogra, dated tbe l8th December, 1879. 
(1) 1 M. 309. (2) 9 W.K. 480. 
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Morris, J. — We think that the Subordinate Judge is wrong, and the 188t 
first Court is right in holding that, so far as this suit is brought to recover Jan. 28'. 

property comprised in the order of the Magistrate made under chap, xl of 

the present Code of Criminal Procedure, it is barred under art. 47, sch. ii, Appel- 
Act XV of 1877. No doubt the order, being passed on the 30th June, LATE 
[711] 1875, comes under the operation of the former Limitation Act, IX of Civil 

1871. But by s. 2 and sch. v of Act X of 1872, chap, xl of that Act (X 

of 1872), has been substituted for chap, xxii of Act XXV of 1861 : conse- ® C. 709 = 
quently the order of the Magistrate, which is the cause of action in this suit® ^.L.R. 154 
is governed by the provisions of Act XV of 1877. We are unable to assent 
to the argument that the property, to recover which a suit may be brought 
under art. 47, is moveable property only. It seems to us to have reference 
to immoveable as well as moveable property. This view is in accordance 
with that of the Madras Court in the case of Akilandaynmal v. Periasami 
Pillai (1). 

[Tho rest of the judgment is not material for the purposes of this 
report.] 

6 C. 711 = 8 C L.R. 189 = 4 Shome L.R. 41. 

APPELL.ATE CIVIL. 

Before Mr. Justice McDomll and Mr. Justice Field. 


Goluk ChundeR Maiiinta and others {Decree-holders) v. 

SURHO.M.ANGALA DaBI AND ANOTHER (Judoment-debtors). 

[llth February, 1881.] 

Execution of Mortgage-Decree— l!< ng. Act VII of 18CH— Sale of Mortgaged Property 

Surplus Sale-Proceeds — Attachment of Surplus Sale-Proceeds. 

The purchaser of property, sold subject to the incumbrances thereon, at a salo 
under Beng. Act VII of 1868, subsequently bectmo the purchaser of a decree 
passed prior to the sale in a suit upon a mortgage of the property, such decree 
being doclared not only a charge on tho mortgaged property, but also personal 
against the mortgagor. 

Held, that the purchaser was not entitled to cxecutj tho decree against the 
surplus sale proceeds under such sale, although ho abandoned his lion on the 
property. 


In this case it appoarod that certain property belonging to the 
judgment-debtors had boon put un for sale under the provisions of Beng. 
Act VII of 1868. and had been purchased by tbe petitioners, subject to 
tho incumbrances then existing thereon, amongst which was a mortgage- 
decree. which was [712] declared to he both personal against the 
judgment-debtors as well as a charge upon tiie property. After the sale a 
portion of the decree was purchased by tho petitioners, or l>y some persons 
on their behalf, and they then, after having paid off some of tbe other 
incumbrances on tlie property, applied to bo allowed to execute that 
decree against tho surplus sale-proceeds, which were then in the Collec- 
torate at the credit of the judgment-dobtor.s. The latter objected, on the 
ground that the docree-liolders wore bound first to proceed against the 
property, f,he subject of the mortgage, and then, if tlio decree remained 
unsatisfied, they might attach the surplus sale-proceeds. Thereupon the 
petitioners relinquished their lieu on tho property, and applied for permission 


tbe order of Baboo Ba 

Mittor. Subordinate Judge of B.i< kergui)ge. dated ibo 17tb August, 1880. 


uy Mudhub 


(1) 1 M.30a. 
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forthwith to attach the surplus sale-proces^ls. The Subordioate Judge, 
leWxTifi on Mirza Fiiteh Alt v. Gregory {!), Lalla Mittcrjeet Singh y. 
Scott (2), and Byjonath Sahoy v. Doolhun Bintuanath Kooer (3) held, that 
they were first bound to attach and sell the mortgaged property, and then, 
if the proceeds of such sale were insufficient to satisfy their decree, they 
were at liberty to attach the other nroperties of the judgment-debtors, 
but that the latter wore not to be allowed to take out the surplus sale- 
proceeds then in the Collectorate until further orders. 

.Against this order the petitioners appealed to the High Court. 

Baboo Mohiny ^ohun Roy and Baboo Jogtsh Chuiider Roy for the 
appellants. 

Baboo Busunto Cooniar Bose for the respondents. 


JUDGMENT. 

The judgment of the Court (McDonell and Field, JJ.) was 
delivered by 

McDonp:ll, .T. — We think that the order of the Subordinate Judge 
in this case ought not to be intpcrfered with though we do not agree with 
tlie reasoos upon which he has based his decision. The property, Baz- 
zapti Mohal Kulliarchur. belonged [713] to the judgment-debtors. They 
mortgaged it to one Katachand Mabinta. Kalachand ))rought a suit 
upon the mortgage-bond and obtained a decree, which was a personal 
decree against the judgment-debtors, and also a decree against the 
mortgaged property. Meanwhile the mortgaged property was brought to 
sale under the provisions of s- 10 of Beiig. Act VII of 1868. Ttiat sale 
was in all respects the same as a sale in execution under the Code of Civil 
Procedure ; in other words, it was a sale of the right, title, and interest of 
tlio judgment-debtors. The right, title, and intorestof the judgment-debtors 
was, therefore, the equity of redemption. The sale under Beng. .Act VII 
of 18G8 took place on the 2Gtli of July 1878 ; and the appellants in the 
present case became either uirectlv or through a mesne conveyance the 
purchasers of the interest which pasM*d by tliis sale. 

We are satisfied upon tho facts, although the property was purchased 
in tho name of a lady, that the appellants in tlio present case were the 
real purchasers. That being so, tho appellants, on the 1st of September. 
1R7B, purcliased a moiety of tho mortgage-decree obtained by Kalachand. 
and which at that time was unexocubod. Wo may observe that, in our 
opinion, they wore in tho same position as purchasers of this moiety as 
if they hail purchased the whole decree. Meanwhile a sum of money, 
tho surplus sale-proceeds of the sale under Beng. .Act VII of 18G8, was 
lying in deposit in the Collectorate ; and the appellants now seek to execute 
tiio decree purchased by them against those sale-proceeds. The Sub- 
ordinate Judge has decided that they are nob entitled to do this, 
and he relies upon tho cases of Byionath Suhoy v. Doohin Bisxaamth 
Kooer (3) and Lalla Mitterjeet Singh v. Scott (2), which were decided 
noon a principle not directly applicable to the present case. The 
simple aspect of this case is as follows: The appellants purchased the 
property subject to tho mortgage lion. Whether notice of the mortgage was 
or was not distinctly given at the time of the sale under Bong. -Act VII of 
1BG8 is not very material. .All that could have been sold was the right, title, 
and interest of the judgment-debtors; and that [714] right, title, and 
interest, seeing that the property had been mortgaged, consisted merely 


(U G W. R. Mis. Rul. 13. 


(2) 17 W. R. 62. 
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of the equity of redemption. If the purchasers at that sale omittod to 

make proper inquiries and so ascertaio the existence of the mortgage lieu 

such laches will not alter the effect of the sale. Having then purchased 

the equity of redemption, the appellants next bought in the mortgage 

hen : and to our minds the effect of this was. that the appellants became 

entitled to hold the property discharged from the lien ; but they contend 

that they are entitled to something more. They seek to execute the mort- 

pge-decree against the surplus sale-proceeds, which must be taken 

to represent the value of the equity of redemption; that is. having® 

purchased and paid for the equity of redemption and the mortgage lien, 

they now desire not only to have the unincumbered property, but also to 

get hack the whole of the price which they have paid for the enuitv of 
rodemotioD. 

Wo think tiiafc tbev cannot bo allowed to do this. 

that so much of the order of 
the bubordinate .Judge as directs the surplus sale-proceeds not to be taken 
out until the further orders of the Court, which is in fact an attachment 
01 these s.Ue-proceeda, until the judgment-debtors have proceeded against 
the property, must bo expunged. In other respects, the order of the Subor- 
uinate .Judge will bo conhrmed. 

Loioer Court's order modifxcd. 


6 C. 714 = 4 Shome L.R. 138 = 8 C.L R. 70. 

■APPHLLATE CRIMINAL. 

Before Mr. Justice Cunniwihnm and Mr. Justice Prinsep. 


In the m.^tter of the petition of Deela M.vhton (Petitioner) 
V. bHEo Dval Koeri (Opposite Party).* [28th February, 1881.] 

Kvid^e-tiummoning IVUnes^es-nefusaUf a Magistrate to sum>non Pri, oner's Wit- 
ne$sp$ — Criminal Procedure Coie (Act X of 1872 ), $. 369 . 

a iUgistrate is not at liberty to rofuco to summon a witness tendered bv an 

Sis T’ 359 of the Criminal [715? 

Procedure Code ; and if hi does rfllm-. ha is bound to nrne,»BH V -' 

The fact that the accused declines to oxunioo rwitneris no 

evidence Riven subjequoot to the defence Uing 

Mu. li. E. Twidale appeared for the petitioner on this motion. 

Iho facts of this case appear sunicientlv. for the nurnoses of fhio 

■iui)g:\ient. 

to Magistrate was not at liberty 

to refuse to summon the witnesses tendered by the accused exeenf on -b 

Zttl “>0 Criirn:rp;.o:edu e 

cnat If he did retuso on fihoso croundq Ha muihr u i \ 

that section. The fact that the acclld sSd tha^^h^ under 

examine those witnesses when the case closed L 
to summon them to moat fresh evridenoe which had heerukon "htiho 

MagiBtratToTBaJh^ dated thf22id^NoveS?i^^^ Deputy 


1881 
Feu. 11. 
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LATE 
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Magistrate after bearing the arguments on behalf of the defence. We 
must, accordingly, direct that the proceedings be recommenced from that 
stage, and that the Magistrate do either take the evidence or record his 
reasons for not doing so. and proceed as directed by law. 

Case remanded. 


6 C. 714 = 
4 Shome 
L.R 138 = 
8 C.L R 70 


6 C. 715 = 4 Shome L.R. 185 = 9 C.L.R. 216. 

APPELLATE CIVIL. 

Before Mr. Justice Morris and ilfr. Justice Tottenham. 


SUNDHYA Mala {one of the Defendants) v. Dabi Churn Dutt 
AND OTHERS {Plaintiffs)."^ [I6th February, 1881.] 


Res judicata — Civil Procedure Code lAet X of 1877), s. 13. 

Tbc pUintiS sued to recover cortsio lands, claiming them as a portion of A, 
and alleging that A was portion of a mnuza which had been leased to him in 
patni by tbc iscmindar. Tbc suit was dismissed, on tbc ground that 
though A was known as a part of the plaintiff’s mouza, yet it bad been included 
in a patni lea>e of an adjoining mouzi, which tho zemindars bad granted to tbo 
defendants previously to the date of the plaintiff's lease. The plaintiff brought 
a second suit claiming another portion of A on tbc same title. 

Held, that the claim was barred as res judicata. 

Mohidin v. Muhamviad Ibrahim (1), Hund Kishore Singh v. Hurree Pershad 
Mundiil (2), Pran Nath Sandyal v. Coowiar Sandyal (3) and Qobind Chun- 
der Koondoo v. Taruck Chunder Bose (4) followed. 

[R.. 4 Ind. Cas. 81 (84)=G M.L.T. 3G3 (367)=9 C.L.J. 597 = 12 C.W.N. 739 (743).] 


Tins was a suit for possession of certain lands known by the name 
of Bund Mahata. Tlie parcels in dispute, and which made up the whole 
of Bund Mahata, were described in three schedules annexed to the plaint 
and marked Nos. 1. 2,3. Tho plaintiffs claimed that these lands were 
included in Mouza Mormah, a patni potta of which had been granted to 
them bv the second defendant, their landlord, on the 15th Assin 1273 (2Hth 
.Juno 1866). while the first defendant claimed them as included m a potta 
of an adjoining mouza, Mouza Sirarai! Kandi. which had been granted by 
the second defendant to her predecessor in title on tho 6bh Srabun 1L72 

(20th ,Tu1y IHGO). . . , . 

It appeared from the evidence that a previous suit had boon brought 

hv tho plaintiffs against the first defendant in 1872. for the lands comprised 
in sciiedules Nos. 2 and 3. on the same title as that put forward in the 
present case. Tliat suit, which was carried up to tho High Court on 
appeal, was dismissed with costs, on the ground that though Bund Mahata, 
was in reality a portion of Mouza Mermah, yet it was included in tho first 
defendant's potta. which being prior to that of tho plaintiffs, of course, pre- 
vailed. Some time after tho decision just mentioned, the plaintiffs brought 
a suit for arrears of rent against one Panye, who then held the lands in- 
cluded in schedule No. 1, but the suit was dismissed, on the ground that the 
lands did not belong to the plaintiffs. Tho present suit was then brought, 
and tlio chief contention was whether the claim was res judicata, ihe 


• Appeal from Appellate Decree. No. 81)0 of 1879, against the decree of Baboo Rally 
Doss Dutt. Second Subordinate Judge of Tippera. dated the 23rd January 
amrining the decree of Baboo Ram Chunder Dhur. Munsif of Cbaubi Nassirouggot. 
dated tbc 28tb February 1878. ,,, o n 

(I) 1 M.U.C.R. 245. (2) 13 W. R. 64. (3) 2 C.L.R. 33. (4) 3 C. • . 
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Court of first instance and the Court of appeal held, that the claim was 
, included in schedule Nos. 2 and 3, hut gave the 

plaintiffs a decree for possession of the lands included in schedule No 1 
Ihe first defendant appealed to the High Court. 

*.u n Bahoo Doorga Mohun Doss and Baboo Bhoobuyi Mohtm Doss for 
the appeliaDt. 

Baboo Rurry Mohiin Ckuckerbutty, for the respondents. 

JUDGMENT. 

The judgment of the Court (MORRIS and Tottenham. JJ ) was 
delivered by ^ 

1 4 .U think that this appeal must prevail upon the authority 

0 the decisions which have been quoted to us. viz., Mohidin v, Muhammad 

i&ra/iiw ( 1 ). Nund Ktskore Singh v. Hurrec Pershad Mundul (2). Prau 

Nath Sandyal v. Ham Coomar Sandyal (3). and the Full Bench decision 

in the case of Gobmd Chunder Koondoo v. Taruck Ghundcr Bose ( 4 ). It 

18 clear that the self-same right and title, which are in issue in this ease 

have been substantially in issue and adjudicated upon in the previous case 

decided between the same parties on the 9th December 1874 In that 

case the subject of dispute was a plot of land forming part of what 'is 

called Bund Mahata ; it was claimed bv one side as appertaining to 

Mermah. and by the other side as appertaining to Simrail Kandi and 

each party set up a certain potta from the same lessor in proof of title 

It was found that although the land of Bund Mahata appertained to 

Mouza Mermah. yet. under the potta of the defendant, which was prior in 

date to that of the present plaintiffs, the superior title rested in the 

detendant. There, too. in respect of another portion of Bund Mahata 

the same title is set forth, and therefore it seems to us that the principle of 
resjudicata applies. h o ut 

1 • Jil® the lower Courts are reversed, and the suit of the 

PiaintiiTs Gismissod» with costs in all Courts. 

Aiipeal allowed. 


6 C. 718 = 8 C.L.R. 390. 

[718] APPELLATE CRIMINAL. 

Before Mr. Justice Miller and Mr. Justice Maclean. 


In the MA-rrERoP the petitio.n op Jl-isodr Kaei and Golab Khan 
The Liii-iiEss o. Juuduu Kazi and Golab Kh.\n.* 

[I8tli February, 1881.] 

Practice ^Cumulative Stntence^ Separate Champs n j ^ , 

of mm. S. .54, .im. .n-v.JiooL 

,™"rdtd hsTj 

mifcy be awarded for tho graver offence. ^ not exceed that which 

“"I"' I « «nd 324 of the P.„o, Code 

IDoubted. 11 C. 310 (352) ; R.. 10 A. 58 (CG).] 

Criminal AppeaU. Nos. 22 and 16 of 1891 n... ^ 

Sosaioua Judge of Pucridpore, dated tho 17th November 1880 ^ ^ A. Kelly, Esq., 

(1) 1 M.H.C.R. 245. (2) 13 W.R. 64. (3) 2 C.L.R. 33. (4) 3 C. 145. 
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These two appeals arose out of the same trial. The prisoners Jub- 
dur Ka;^i and Golab Khan having been members of an unlawfal assembly, 
some of whom were armed with spears and shields, and some with 
lathees, which took place on the 12th Kartick 1256, corresponding with 
the 28tb October 1879 and resulted in the death of one man named Guru 
Churn, and in severe injury to another named Babul Chund. The 
prisoners were charged along with others, on several charges under the 
Indian Penal Code, but the Sessions Judge, concurring with the assessors, 
acquitted Jubdur Ivazi of the graver charges under s. 302 and s. 304. and 
Golab Khan of those under s. 324 and s. 326 ; but convicted them both 
under s. 148 and also under s. 149, coupled with s. 324, and sentenced 
them each, under s. 148. to three years’ rigorous imprisonment; and 
further, under s. 149, coupled with s. 324, to a further term of two years’ 
rigorous imprisonment, to commence on the expiry of the former sentence: 
and further sentenced the first prisoner Jubdur Kazi, under s. 148, to pay 
a fine of Rs. 200, or in default to suffer a further term of six months’ 
rigorous imprisonment. Against these sentences both the prisoners appealed 
to the High Court. 

E719] Mr. L. M. Ghosc and Baboo Boido Nath Diiit, for the appel- 
lant, Jubdur Kazi. 

Baboo J uqiiodanund Mookerjcc, for the Crown. 

No one appeared on behalf of the other appellant, Golab Khan. 


by 


JUDGMENT. 

The judgment of the Court (MlTTEitand MacleaN, JJ.) was delivered 

MitteK, J. — These appeals arise out of the same trial. The appel- 
lants have hoen convicted of being members of an unlawful assembly, in 
which one Guru Churn received fatal injuries and one Babul Chund was 
less severely hurt. 

It seems that they wore actiuitted of any offence as respects the 
death of Guru Churn, tho conviction being for rioting armed with deadly 
weapons under s. 148, and for hurt caused to Babul Chund under s. 324. 
real) with s. 149 of the Penal Code. The periods awarded being three 
years under a. 148, and two years under ss. 149 and 324. 

Tho learned counsel wlio appeared for Jubdur Kazi, apuellant ui 
No. 22. confined liimsolf to urging that the sentences passed upon his client 
wore in excess of what could ho passed according to law. and that the 
injuries caused to Babul Chund by one of tho mombers of the unlawful 
assembly, not found to ho his client, wore not caused in prosecution of tho 

common object of tho assembly. < i u 

Tho learned counsel’s contentions apply equally to the case of Golab 

Khan, for whom, however, he did not appear. 

The first point turns upon s. 454 of the Criminal Procedure Code, 
which provides for collocbive punishment either for one otfooco falling 
within two separate definitions of law, or for acts severally constituting 
more than ono otionco. but collectively coming within one definition. In 
tho former case one punishment, and in the latter separate punishments, 
may ho awarded; but in the former case it must not exceed what can 
be awarded for either oll'ence, and in the latter they must 
amount to more than could have been ^ 

several offences, or for the combined offence, 15‘> may 

referred to by tho Judge, shows that offences under ss. 147, 3-4. lo- may 

bo separately dealt with. 
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In this case the conviction is for offences under ss. 147 and 324. and 1881 
this Court has held that separate convictions under those sections are not Peu le 

legal : vide the case of Queen v. Durzoola (1). There is, however, a contrary 

ruling ID the case of Queen v. Callachand (2). followed apparently in Appel- 
hmpress v. Ram Adhin (3) ; bab whether there can be separate convictions late 
or not. It 13 certain that, under s. 454. Criminal Procedure Code, the Crimivat 
collective punishment must not exceed that which may be given for the 
graver offence: Reg. v. Tukai/a Bin Tamam (4), 6 C. 718 = 

We shall, therefore, reduce the sentences on these apnollants to three 8 C L. R 390. 
years in each case. 

It is not necessary to discuss the second question raised in the appeal 
of Jubdur Kazi. 

Sentence modified. 


6C. 720 (P.C.) = 8C. L.R. 337 = 4 Shome L.R. 73 = 4 Sar. 

P.C.J. 206 = 5 lod. Jur. 102. 

PRIVY COUNCIL. 

Present : 

SirJ. w. Colvilc, Sir :\I. E. Smith and Sir R. P. Collier. 
[On Appeal from the High Court at Fort William in Bengal] 


Bhubaneswari Dehi {one of the Defendants) v. IIarisaran 
Surma Moitr.\ {Plaintiff). [12th November, 1880.'] 

BvidetKe—Htcondaru Evidence of ConUnls of Document. 

By the lAw ot evideoco admioistered io EpKland. which has been in a creat 
measuro, with respect to deeds, made the Jaw of India, the first condition of the 
right to givo secondary evidence of the contents of a document not produced in 
uourt, 19 the accounting for the non-production of the original. 

[R.. 5 C.W.N. 393 (400).] 

of (22nd December 

1874), modifying a decree of the Subordinate .Judge of the District of 
HuDRpore (13th Docomber 1872). 

[721] The suit, out of which this appeal arose, was brought bv the 

daughter and heiress of one of the live sons of Romanath Lahiri. deceased 
to obtain a declaration of her right to that son’s full share in the paternai 
joint estate, tor the domnee was sot up the fact of an unequal distribu- 
tiOQ among the sons having been made many years before ; and in order 
to prove lb. reference was made to two written instruments Of these 

anumati patro. ’ purporting to have been executed by the 
plaiDbilT s grandfather, Komanath Labiri, io Karfcick IO'Iq k **k 
English stylo, Ootobos 1S26. The other was ao ttruLi^ otsaTe ed 
to have been executed by the plaintiff’s mother when in possession of ITr 
husband’s (the plaintiff’s father’s) share, as his widow andTeiress of a 

o'" 'Th 1 f patro ” of 1826 was not produced 

mA was sufHcient evidence of this docu 

Court of sale having been executed. Tho High 

Megla. ^ document was proved to have been made as 


(2) 7 W. R. Cr. CO. (3) 2 A. 139. 
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Tbe priDcipal quesbioQ in this appeal was, whether secondary evidence 
of the contents of the “anumati patro" was admissible, that evidence having 
been held inadmissible in the High Court. 

Mr. 2?. V. Doyne appeared for the appellant. 

Mr. C. TP. Arathoon for the respondent was nob called upon. 

Tbe facts of the case are stated in their Lordships' judgment, wliich 
was delivered by 

JUDGMENT. 

Sir R. P. Collier. — The facts necessary to the understanding of 
this case are as follows : — Romanath Lahiri, who died in October 1831, 
' bad five sons and left a widow, who died in the year 1849. One of his 
sons, Roghoomoni, died in 1842, leaving bis widow and heiress Chundra- 
moni, who died in October 1858, leaving Uma Soonderi heiress bo her 
father ; she was tbe plaintiff in this suit. Her son has been since sub' 
stituted, but it will be convenient to treat her as the plaintiff. She sued as 
defendants, three members of the family, viz., tbe widow of [722] Sibnath, 
the youngest son of Lahiri. who died about May 1861, having been oho 
manager of the property from bis father's death to that time; Nilcomul, 
who was a son of the third son of Romanath Lahiri ; and Konuk Tara, tbe 
widow of the eldest son of Romanath Lahiri. Neither Nilcomul nor 
Konuk Tara appears in this appeal, the only apnellanb being Bhubaoeswari, 
widow of Sibnath. The claim of tbe plaintiff was in right of her father 
to a 6fth share of the property of her grandfather, and of the accretions 
to that property which had subsequently accrued during the management 
of Sibnath. With reference to the property left by the grandfather, she 
admitted that she had been in nossession for some time of a two-anna 
share. Therefore she only claimed the difference between that 2 annas 
share and the fifth, — that is to say, an one-anna and four-ganda share. 
With respect to the rest, tbe subRO<]Uonb accretions, she claimed the 
fifth, being 3 annas and 4 gandas. It has been found by both Courts that 
theRe accretions consisted of aetjuisitions made by Sibnath out of the 
family property, and not, as ho contended, out of his separate funds, and 
tlieroforo they became part of the family property, tbe family remaining 
joint, as has been found by both Courts, until the death of Sibnath. 

The main defence to the claim of the plaintiff consisted of two deeds 
sot up hy the defondanbs. The first is called a deed of “ anumabi 
patro,” alleged to have boon executed by Romanath Lahiri in 
1820, wherein ho made a distribution of his property somewhat 
different from that wiiich would have been made by the law. According to 
that deed, as alleged by the defendants, lie retained a 3-anna share of 
the property for himself, he gave a 3-anna share of it to his eldest son, 
and a 26 -anna share lo each of his four younger sons ; anti therefore, 
under that deed, it was contended by the defondanbs that the share of the 
plaintiff, instead of lioing to a fifth, was to only to a 26 -anna share. It 
was further contended that Chundramoni, the mother of the plaintiff, during 
her widowhood, viz., in 1856, had executed another deed, whereby she 
had sold to Sibnath oue-bfthof her 26-anna share, that is, a 6-anna share, 
in consideration of money advanced by Sibnath, and of Sibnath having, 
as was alleged by the deed, paid a portion of his father’s debts of 
[723] his own property. With respect to this deed the findings of biio 
Court areas follows The Judge of first instance doubted its execution 
bv Chundramoni . be thought that, if executed, the execution was obbaio- 
odfrom her by fraud and coercion, and he was further of opinion that 
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coDsideratton for it had been proved. The High Courb agreed with him, 
at all events on the latter point, and the result is, that, by the judgment 
of two Courcs on what is a question of fact, that deed has no validity, and 
may be at once disposed of. 

The two Courts differ with respecb to the first deed : the Judge of 
first instance bolding that the deed bad been properly proved — that is to 
say, that secondary evidence of it was admissible and had been sutliciently 
given, the deed itself not being produced. The High Courb were of opinion, 
in the first place, that the original deed had not been sufficiently accounted 
for to admit secondary evidence of its contents ; and. secondly, that if 
secondary evidence were admissible, satisfactory secondary evidence had 
not been given. It is necessary, therefore, bo inquire how the case stands 
with reference to this deed. 

Their Lordships can entertain little or no doubt that a deed of the 
description which the defendants allege was executed by Romanath 
Lahiri. Such a deed is referred to in some judicial proceedings. It is 
referred to in a proceeding in the year 1832, whereby it appears to have 
been filed by one Kasinath Jloitra, who then acted as a solicitor for some 
of the members of the family. It is also shown to have been filed in 
1837 by the same person and returned to him. It further appears that 
what may be assumed to be the same deed was filed in the Courb of Goal- 
para in 1857 by Kainottum Mullik, who acted on behalf of Konuk Tara, 
widow of the eldest son. and one of the defendants in this suit, though said 
to ho only pro forvux a defendant, lb appears that Ramottum Mullik, who 
was the muktear of this lady, obtained a copy of this deed ; and further 
that he gob back from the Court the original and signed a receipt for it on 
the 7th December 1857. There may possibly be a question whether Mullik 
was or was not authorized to act ou behalf of this lady, but it appears bo 
[724] their Lordships that whether ho was or not, the custody of the deed 
is tolerably well shown. If Mullik acted on behalf of the lady, the presump- 
tion would be, that he returned the deed to her. If he did nob act on her 
behalf, it is shown to he in his custody, and has not been shown to have 
come out of it. Under those circumstances it appears to their Lordships 
that the very first duty of the defendants was to endeavour to obtain the 
deed from the custody either of Ramottum Mullik or of Konuk Tara, one 
of the defendants. Rut no attempt whatever appears to have been made 
to obtain it from either of thorn, or oven to enquire whether or not it was 
in their custody, or in whose custody it was. In short, no search for it or 
inquiry respecting it. of any kind, has been shown. Under those circum- 
stances, by the law of this country, which has been in a groat measure, 
with respect to deeds, made the law of India, it appears to their Lordships 
that the first condition of the defendants’ ability to give secondary evidence 

— namely, the accounting for the non-production of the original has not 

been complied with ; and on that ground they are of opinion that the 
judgment of the High Courb was right, and that secondary evidence was 
cot admissible. That being so. it is not necessary to determine whether 
if secondary evidence was admissible, the evidence given was sufficient 
Their Lordships do not. however, desire to indicate any ditfereDce of opinion 
between themselves and the High Court upon this subject. 

It has. indeed, been further argued by Mr. Dovne that the general 
conduct of the family shows that a family arrangement, such as is contained 
in this deed, was acted upon and recognized by the family. Bvit whatever 
.arrangement there was. according to his case, was under a deed and at 
the most the evidence which he relies upon, the conduct of the ’family 
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could have no greater etlecb than to corroborate the secondary evidence 
ol the contents of the deed, if secondary evidence were admissible. 

The only other aspect in which the conduct of the family could be 
held to he material would be with respect to the application of the Statute 
of Limitations, that conduct tending to show that there had been a 
partition beyond the statutable period. But here again there is a 

finding of two Courts that there was no division of the family until May 
18G1. within the period of limitation. 

Under these circumstances, their Lordships are of opinion that the 
judgment of the High Court was right, and they will humbly advise Her 
Majesty to affirm that judgment and to dismisss this appeal with costs. 

Appeal dismissed. 

Solicitors for the appellant : Messrs. Oehme and Siimmerhays. 

Solicitor for the respondent : Mr. T. L. 


6 C. 725 = 8 C.L.R. 90 = 4 Shome L.R. 95. 

APPELLATE CIVIL. 

Before Sir Richard Garth, Kt., Chief Justice, Mr. Justice ^Vhits, 

and Mr. Justice Maclean. 


Rally Churn Sahoo and others {Plaintiffs) v. The Secretary 
OF State for India in Council {Defendant).* 

[24bh .January, 1881.] 


Suit for possession — DHuvion — Posscssio»i on re-formalion — Subsequoit diluvion 
Possession — Tjimitolion Act {IX of l‘J7U,sc/i. »». “iris. 143, 145. 


Per GaktH, C.J. — Where a person can show that he has been in possession 
ol certain lands prior to such lands becoming diluviated, bis possession must bo 
considered as continuing during the time of diluvion. until such tiino as he 
becomes dispossessed by some other person : and in such a case, the onus lies upon 
tbo disposscssor to show that he has acquired a title under the law of limitation 
which has put an end to the rights of too original possessor. 

Koowur Sinqh \. Nund Loll Singh lU and Radha Gobind Hoyv. Inglis (2J, 
distinguished. 

Per White J —The dispossession, or discontinuance of possession, mentioned 
in art. 143. sob. ii of Act IX of 1871 is that which occurs where the property 
is taken actual possession of by another, and does not apply to [726J the case 
where the property is submerged by the act o( Ood, and so made impossible of 
occupation aud actual possession. 

Owners of land, which has suflored from successive diluviations and re-form- 
alions, must, if they wish to preserve their rights, bring their suit within twelve 
years of the time when adverse possession is first taken of land re-forming on the 
original site, whether at the time of suit the land is capable of occupation or is 
lying under water in consequence of a second diluvion. 


rOvcrruled 29 0 518(534. 5351 = 29 l A. 104=dC.W.N. G17 (622) — 4 Bora. L.R. 
537 (54'l)=S Sar. 269: Dies.. 9 C. 744 (750) = 12 C.L K. 267 : 26 M. 410 (414). 
Appr.. 9 M. 175 (1831 ; R.. 7 C. 225 (239) ; 6 B. 508 (511) ; 3 C.W.N. 99. 10 Ind. 
Cas. 742 (743) ; 11 A.L.J. 68 (71) ; 8 A.L.J. 247 (250).] 


The plaiubifls. on the 7bh September 1877, sued to recover possession 
of certain milik lands, in Mouza Ghurglmt. which t hey alleged to be part 

• Anneal from Appellate Decree. No. 7 17 of 1879. against the decree of J. M. Lowis. 
Esq..jJdgo of Bbaugulpore. dated the 10th 

Hafizabdul Kurim. First Subordinate Judge of that district, dated the 13^^ May 1878. 
(DSM.I.A. 199. (2) 7 C.L.R. 304. 
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of their estate. They stated that the greater portion of these lands bad 
become diluviated prior to 1847, at which time a survey had been made, 
and the lands in question bad been entered in the tbak and compass maps 
of Mouza Ghurghut Milik ; that before the next survey in 1865, accretion 
bad commenced, but the lands again become diluviated in 1869 ; that the 
lands commenced to re-form in 1870-71. and had become culturable in 
1874-75, at which time the defendant wrongfully took possession of them, 
notwithstanding the fact that the plaintifls had, during the time of dilu- 
viation, paid Government revenue to the defendant. The defendant con- 
tended that tlie land did not belong to the plaintiffs’ estate, but that it 
formed part of an adjoining estate called Binda Deara belonging to him ; 
that, in consequence of certain disputes as to the boundary of the defend- 
ant's estate, a survey had been held in 1865. and the lands determined 
to ho a part of Binda Deara, and that from that date up to 1869 the land 
had been held hy him. That, in 1869, the land again became diluviated ; 
that on its re-formation in 1875, he had again taken possession of it ; and 
that even supposing the plaintiffs to be entitled to the land, tlioir suit was 
now barred. 

The Subordinate Judge found chat, according to tiio evidence of the 
defendant's witnesses, whicli was supported hy the survey proceedings 
of 1865, the land had, on the first accretion, hoeii taken possession of by 
the defendant, atxl that he must be held to have been in possession of it 
during the time of diluvion, up to the time of the second accretion ; and 
that, therefore, the present suit, being brought more than twelve years 
after 1865, was barred. 

[727] The plaintiffs appealed to tlie Subordinate Judge, who held 
that the plaintiffs had nob proved that they had been in oossossion of the 
land within twelve years prior to the institution of the suit, and that 
therefore the suit was barred. 

The plaintiffs afipealod to the High Court. 

The Judges of the High Court (White and Maclkan, JJ.) differed 
in opinion ; the case was referred bo the Chief Justice under s. 575 of the 
Civil Proce<lijro Code, and re-ergued before the three Judges. 

Mr. C. Gregory (with him Baboo Ram Churn Milter), for the appel- 
lants, contended that the suit was not barred, inasmuch as the cause of 
action did not arise in 1865, but arose at the time when the lands last 
appeared in 1875 ; that the survey proceedings of the Collector, in 1865, 
were nob evidence against the plaintiffs, they Ijoing no party to such 
proceedings: and that the fact of the defendant being in possession in 
1865 was of no value, as the land had been washed away since that, and 
that during such diluvion there was nothing for tlie plaintiffs to sue for ; 
that if the defendant took possession of the land in 1865, it was as a 
trespasser ; and that the land being diluviated in 1HG9, his possession as 
trespasser ceased, and the plaintiffs must be held to have boon in posses- 
sion from that time. 

Baboo Unno(hk Prasad iJanerjee tor the respondent contended, that 
the possession of defendant did not cease during the diluvion, he having 
been in possession previously thereto, and that the suit was barred under 
art. 145, sch. ii. Act IX of 1871. 

The judgments of the Court were as follows : 

JUDGMENTS. 

Garth, C. J.— This suit is brought by the plaintiffs to recover from 
the defendant possession of about 140 bighas of milik land, forming part of 
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1881 their estate of Mouza Ghurghut, for which they have paid rent to Govern- 
Jan. 24. meot for many years past. 

■\PP17T i-u .. say that this land was diluviated previously to 1865 ; 

^ * that It then partially re-formed, and was diluviated again in 1869 ; that it 
LATE re-appeared in 1875, and was then wrongfully appropriated by the Govern- 
CiviL. ment. 

n answer to the claim is. that the land in question does not 

ft c r R on plaintiffs’ mouza at all. but forms part of an adjoining estate. 

= 4 Shomp iiinda Deara, belonging bo Government: and that even if it does 

r R Qs part of the plaintiffs' mouza, it was surveyed by the Collector in the 

early part of I 860 as part of Bioda Deara, and was held by the Govern- 
ment as such until She year 1869. when it wasapain diluviated ; and that 
when it re-formed in 1875, it was taken possession of by the Government, 
who have held it up to the present time. 

The defendant, therefore, says, that, in either case, the suit must fail. 
If the land is not part of the plaintiffs’ mouza. the plaintiffs of course have 
no claim. If. on the other hand, it is part of the plaintiffs’ mouza. then 
the suit is barred by limitation. The Limitation Act which governs che 
case is Act IX of 1871, and whether art. 143 or art. 145 applies, the 
defendant contends that the plaintiffs are equally barred. 

Both the lower Courts have decided against the plaintiffs upon the 
plea of limitation. There has been no express decision, whether tlio land 
formed part of the plaintiffs’ mouzi or not ; hut it would seem that, in a 
survey map made in 1847. a portion of it, if nob the whole, was demar- 
cated as forming part of that mouza, and there certainly seems reason 
for supposing that so far as the original title is concerned, the plaintiffs 
have a good case : but, as it is found bliat they have not been in possession 
for upwards of twelve years before suit, both Courts have hold that their 
suit is barred. 

On second appeal bo this Court, as the learned Judges of the Division 
Bench differed in opinion, the case was referred to myself as a third 
Judge, and wo have heard the wliole macber argued again on both sides. 

The nlaintiffs contend, on tlje one hand, that even if it is shown 
that blio Government took possession of the land in question previously 
to 1865, they did so as trespassers; and that as the land was diluviated 
again in 1869, their possession as trespassers then ceased, and the 
true owners of tlie property must bo considered as having been in posses- 
sion from that time till the Government again took possession in 1875. 
Thov contend that, strictly speaking, no one can bo considered as in 
[7293 actual possession of land covered by water, and that no suit could 
have been brought l>y blie plaintiffs against the Governmoub from 1869 to 
1875: hut that if any one is to he considered in point of law as con- 
structively in possession whilst the land was diluviated, it is the true 
owner, and not a party wlio previously to the diluvion was a mere 
trespasser upon the property. 

Thoy say, moreover, tliat, apart from the quesbiou under the 
Limitation Act, the proceedings of the Collector in 1875 were improperly 
received in ovidoneo in both Courts against the plaintiffs, as proving that 
previous to 1865 the Government had taken possession of che property, 
tliese proceedings not being evidence against the plaintiffs, who were not 
parties to them. 

On the other hand, the defendant says, that as the Govornment was 
found to have liold undisturbed possession from 1865 to 1875 under a 
claim of right, their possession did not cease at the time when the land was 
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diluviated in 1869, but must be presumed to have coutiaued until it re- 
formed in 1875 ; that, during all that time, the plaintiffs might, if they 
pleased, have brought a suit against the Government to recover posses- 
sion : and that, consequently, the possession of the Government has been 
continuous from the beginning of 1865 to the present time. They contend, 
moreover, that, having regard to the strict language of arts. 143 and 145 of 
the Limitation Act, the suit is barred, and as regards the evidence 
upon which the lower Courts founded tlieir decision, they say that there 
was oral evidence, besides that of the Collector’s proceedings, to show 
that the Government took possession more than 12 years before suit. 

Nowit seems to me very clear, that if the plaintiffs in a case of this 
kind could show that the land in question was in fact a nart of their 
mouza, of which they bad been in possession before it was diluviated, their 
possession must bo considered in law as continuing during the time of the 
diluvion, and, indeed, until they were dispossessed bysomo other party. It 
is not because land becomes covered with water, and it therefore becomes 
difficult or impossible for the owner [730] to turn it to any useful purpose, 
that it therefore ceases to bo in the owner’s possession. 

It seems to me, that the possession of the owner in such a case must 
be deemed to continue during the diluvion, and in fact until he is proved to 
have been dispossessed by some other uerson ; and I tliink that this view 
of the law is quite in accordance with Lopez’s cane {1). and with the deci- 
sion of the Privy Council in Jiatlha Prasad Siiu/k v. Ra7n Cooi/uir SinohiO,). 
Wo certainly acted upon that principle in this Court in deciding the 
important case of Muhioit Chutterhhoni Bharto v. The Secretary of State, 
for India (3), which, I believe, is not reported, but against which, so far as 
I am aware, no appeal has been preferred. 


The plaintiffs in that case wore shown to have been in possession 
of an estate in the voar 1840. which soon afterwards became diluviated, 
and upon its reappearanco in.iny years afterwards, it was taken possession 
of by the Government, and re settled with other persons. Wo held, that 
under such circumstances, the plaintiffs’ possession must ho considered 
as continuing during the period of diluvion and until possession was 
shown to liave been taken of the land by the Government. 


It IS contended by the defendant that this principle is opposed to 
the law as laid down bv the Privv Council in the ease of Moharaiah 
K^owar Sinyh v. X 2 iml Loll Sinyh (4). and with other cases decided by 
this Court in accordance with what was supposed to bo their Lordships’ 
view. Soo Syiul Ameer Ah v. Maharam hulnrjeet Kooer (5J \iijarre 
V. Mujeehonllah (ij). Koomnr liunjit Sitiyh v. Schoene, KilOurn (7). mid 
ilahonied Jhrahim v. .1/. B. Mo rison (8). Some of these cases apuoar 
to have turned rather upon the quoabion. on whom the onus of proof 
lies in a suit for dispossession than upon the ouestion. whothor the 
possession of an owner of dilnviated land is presumod by law to continue 
during the period of tho dilu- [73 1] vion. IJut the two questions are often 
almost inseparable in cases of this kind ; and it certainly seems rather 
difficult at ffrst sight to reconcile tbo case of Maharajah Kooxvar Sxnqh 

r Jato decision in Radha Oobitid Rou 

wbicli, as It seems to me. lays down tho true rule upon 
the subject very clearly. 


1861 
Jan. 24. 

Appel- 

late 

Civil. 

6 C. 725 = 

8 C.L.R 90 
= 4 Shome 
L.R. 95. 


(1) 13 M.I.A. 4G7. (‘2) 30.800. 

14) 8 M I A. 189. (5) 15 W.R. 43. 

(7) 4 C.L R. 390. (8j 5 C. 3G, 


•3) Reg. Ap. No, 184 of 1 
(0) 19 W.R. 209. 

(9) 7 C.L.R. 3G4. 



C HI— 60 


473 



6 Cal. 732 


INDIAN DECISIONS, NEW SERIES 


1881 

Jan. 24. 

.\PPEL- 

LATE 

Civil. 

6 C. 723 = 

8 C L.R. 90 
= 4 Shonie 
L.R. 95. 


[Vol- 


in the case of 2do)iixy<xj(ih Koowar Singh fl), the plaintiff brought his 
suit to recover a large tract of land, which, as he contended, had been 
adjudged to be part of his estate of Gopaulpore by certain decrees made in 
suits between bis own and the defendants' ancestors, in the year 1816. 
The defendants, on the other hand, contended, that by those very decrees 
the land in question liad been adjudged to be part of their estate of 
Rampore. There was considerable difficulty in ascertaining which of the 
parties was right in this contention, bub it was admitted that, as regards 
possession, the defendants had been possessed of the disputed land for at 
least eleven years before suit, and the plaintiff bad not proved to the 
satisfaction of the Court that he was in possession within twelve years 
before suit. The law of limitation in force, when the suit was brought, 
was the Beng. Reg. Ill of 1793, s. 16. 

Upon this state of facts their Lordships say ; — 

" Again, their Lordships concur witli the majority of the Sadr Court 
in thinking that the issue of possession is the first to be considered in this 
case, and that it is wholly independent of the boundary question. The 
appellant is seeking to disturb the possession, admitted to have existed for 
about eleven years, of the defendants, who insist on a possession of much 
longer duration as a statutory bar to the suit. It clearly lies on him to 
remove that bar by satisfactory proof that the cause of action accrued to 
him (for that is the way in which the Regulation outsit) on dispossession 
within twelve years ne.xb before the cominenceineot of the suit; and, 
tliorefore, that he, or some person through whom iie claims, was in 
possession during that period. No oroof of anterior title, such as would 
ho involved in the decision of the boundary question in his favour, can 
relievo him from this burden, or shift it upon his [7323 adversaries by 
coinpolling them to prove the time and manner of disposso.ssion." 

Tliis would seem to show tliat. according to the law then in force, a 
plaintiff bringing a suit upon a ilispossession iiy the defendant, although 
ho may have proved a clear title, is also houn/l to show that he has had 
actiuil possession oj the property within twelve years before suit. Otherwise ho 
must fail. On the other hand, the case of liadha Gohind Roy v. Inqlis (2) 
was as follows : — 

Tlie plaintill sued to recover possession of certain land, which, as 
he alleged, formed part of his estate, but which was originally covered hy 
water, and formed a lai’go hheol or lake. lie alleged that of late years the 
water had receded from this land, so that it had become dry and cultur- 
ahlo , that it liad then boon taken possession of by the defendant : and 
that, in certain proceedings which had been taken under s. 530 of the 
Criminal Procedure Code, tlio Magistrate bad decided the question of 
possession in favour of the defendant. 

The plaintiff then brought his suit to recover possession from the 
defendant, and tlie first question raised was one of title. This was decid- 
ed in favour of the plaintiff ; and the Privy Council further found upon 
the evidence, that one Bebi Luchmi, who was the plaintiff’s predecessor 
in title, was many years ago the possessor, under the Government, of the 
talook, of vvliich the land in question formed a part. 

The defendant was thus driven to rely upon his possession, which 
hafl, undoubtedly, been found by tlie Magistrate in his favour ; and consi- 
dering the nature of tho case, and the difficulty in ascertaining when the 
bod of the bheoi had liecoino dry, and liad first been taken possession of 

(2) 7 C.L.R. 364. 


(1» 8 M.I.A. 199. 
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the defendant, the question upon whom the onus of proving the disposses- 
sion lay became a very material one. 

Upon this point their Lordships say: — "The question remains 
whether the disputed land, which must now be taken all to be within 
the yellow line, had or had not been occupied by the defendant for 
twelve years before the suit was instituted, so as to give him a title against 
the plaintiff by the operation [733] of the Statute of Limitation. On this 
question, undoubtedly, the issue is on the defendant. Tlie plaintiti has 
proved his title ; the defendant must prove that tlie plaintiff has lost it 
by reason of his (the defendant's) adverse possession. The High Court 
came to the conclusion that the defendant had not satisfied the burden 
of proof thrown upon him, and their Lordships are not prepared to reverse 
that judgment." 

Now here, as in the case of Mohamjah Koowar Singh (1). the suit 
was brought as upon a dispossessi07i by the defendant. The Limitation Act 
which governed the case was Act IX of 1871 : and I am not aware that 
there had been, since the year 184G, any change in the law as to the party 
upon whom the onus of proof lies in such a c:ise, or as to the nature 
of the proof wliich a plaintiff bringing such a suit is bound to bring 
forward. 

The distinction, as I conceive, between the two cases is tiiis : In the 
case of Moharajah Koouar Sitigh (l) the plaintiff had not proved any 
possession at all of the land in dispute at any time before suit. Fie had 
only attempted to prove a title to it under the decree of 1816. And their 
Lordships say, that even if be had proved such a title, thpio was no proof 
of his possession, either actual or constructive, witliin twelve years before 
suit. Whereas in the case of liadha Gobind Hoy (2), the plaintiff not 
only proved his title, but a possession in his ancestor, which was equi- 
valent to a possession in himself : and that possession was presumed by 
their liordships to have continued until the dispossession by the defend- 
ant; so that the onus was thrown upon the defendant to prove when his 
dispossession first occurred. 

I am aware that this view of the law’ is opposed to several decisions 
in this Court ; but I think that those cases have proceeded upon a mis- 
apprehension of the true meaning of the Privy Council. I consider 
myself bound to follow this last decision of thoir Lordships, which T trust 
will set the (luescion at rest ; and it certainly seems to me that any other 
view must needs bo productive of the greatest injustice. 

Take for example the case of an area of jungle land, which [734] a 
man buys and takes possession of by going upon the land, laying down 
boundary marks, or the like. He does nothing more upon it for twenty 
years , and at the end of that time ho finds a wroug-doer cultivating a 
portion of it, and he brings a suit against him to recover possession. 
Under those circumstances, unless the possession, which the true owner- 
had twenty years before, is presumed to contiuuo till the contrary is 
showo. the plaintiff's suit must fail. He mav be quite unable to prove 
at what particular time the defendant first took svrongful possession • that 
must be a matter within the defendant’s own knowledge. All the plain- 
tiff would probably know, and all ho could reasonably bo expected to prove 
in such a case, is. that whereas he was possessed of the land and had a 
good title to It twenty years ago. he now finds the defendant wrongfully 
in possession. It is obviously unjust to oblige the plaintiff to prove, under 

(1) 8 M I. A. 109. 
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such circumstaDces, when the defeodant’s dispossession first occurred 
LiVery successive moment that the defendant holds wrongful possession 
of that land is a dispossession of the plaintiff. And it is surely enough 
for the plaintiff to prove prima facie his title and possession, and that the 
defendant has been in wrongful possession within twelve years before suit, 
leaving the defendant, if be can. to prove a statutory title by a twelve 
years’ adverse possession. And the same with diluviated land : a man 
may prove title to and possession of land twenty-five years ago. The land 
is then diluviated for several years. It then re-appears, and is taken 
possession of by a wrongdoer. The true owner finds the wrong-doer in 
possession and brings his suit. According to the rule laid down by the 
Privy Council, the onus lies upon the defendant to show that he has a 
twelve years’ title by the law of limitation which has put an end to the 
plaintiffs’ rights. 

.\nd the same principle must surely apply in every case. There 
cannot be one principle applicable to the case of jungle land, or diluviated 
land, and another principle applicable to the case of other land. The 
Limitation Act and the Civil Procedure Code make no distinction between 
different kinds of land. The presumption must, in one case, be the same 
as in another. Dispossession must mean the same thing in one case as in 
L736J anotlier. and the reason of the law applies OQually in the case of 
cultivated land, as in the case of jungle land or land covered by water. 

.\ man may have been in possession of cultivated land tiftoan years 
ago, but by reason of his absence from home, or from droughts or some 
other cause, ho may have ceased to occupy it, and left the place for years. 
On his return lie finds a wrong-door in possession, and brings a suit to 
eject him. It. seems to tuo that it would bo. under such circumstances, a 
monstrous injustice to say that the burthen of proving exactly when the 
defendant took possession should bo thrown upon the plaintiff. 

In my opinion, therefore, if the plaintiffs in this case could have 
proved that the land in (juostion formed part of their mouza, and that they 
wore in possession of it before it was diluviated, the diluvion, although it 
lasted for more than twelve yeats, would not have affected their rights, if 
the dispossession by the defendant took place within twelve years before 
suit. 

The plaintiffs’ dilliculty here is. that their disoossession by the 
Clovornmunt is found by the lower Courts to have taken place in 1865 or 
earlier, at any rate more than twelve years before suit ; and if that finding 
is correct, unless they can show that they have since resumed posses- 
sion, cither actually or constructively, it seems to me tliat their claim is 
bair«)d. 

Hut tlndr contention is. that if the Government were in fact wrong- 
doers whilst they lemained in possession from 18()-n till 18()9. no presump- 
tion ought to lie made iu favour of their possession continuing after the 
land liocamo diluviated, as if ilioy liad been the rightful owners. But it 
seems to me very diflieult to act upon that principle. If the Government 
liad merely committed a casual act of trespass, tliat would not have had the 
effect of permanniibly disturl)ing or discontinuing the plaintiffs' possession. 
But if what tiiev <liil amounted to putting the ])laintiffs the true owners, 
out of possession, and they kept possession themselves under a claim of 
right for so long a pieriod as four or five years, I sea no reason why the fact 
of Mio lan«l l)ocoming diluviated should bo considered as putting an end 
to their possession. If this were the law, it would have a most 
[736] important effect upon many titles in Bengal, which are founded 
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upon adverse possession, because we all know that large tracts of land 
are always, more or less, covered with water during the rainy season ; 
and if the fact of their becoming thus covered with water had the elfect 
of putting an end to the possession of any person other than the true 
owner, and of restoring the true owner to possession during the time that 
the submersion continued, it would cause a very material change in the 
law of limitation. 

I think, therefore, that if the Government were in possession under 
a bona tide claim of right at the time when the land became diluviated in 
1869, their possession must be considered as continuing up to the time 
when they resumed actual possession, and therefore virtually up to the 
commencement of this suit. 

It folIo%v3 that, if the Government did actually take wrongful 
possession of the land in question more than twelve years, before suit, the 
plaintiffs are barred, whether the case como.s under art, 143 or art. 145 
of the Limitation Act. If it comes under art. 143, the plaintiffs ivere 
dispossessed more than twelve years before suit ; if it comes under art. 145, 
the possession of the Government became adverse more than twelve years 
before suit. 

There are some points, however, in this case which, in my opinion, the 
lower Courts, and especially the lower .Xonellate Court, do not appear to 
have tried satisfactorily ; and as the plaintiffs desire to have those points 
considered and decided, I think they are entitled to a remand for that 
purpose. 

It should be distinctly ascertained by the lower .\ppellate Court, in 
the first place, whether the land in dispute, or any anil what portion of it, 
formed part of the plaintiffs’ tnouza : aud, in the next place, whether the 
Goyernment took possession of that land, or any and what part of it, so 
long ago as twelve years before suit. 

The plaintiffs are clearly entitled to any part of the property in ques- 
tion which belonged to their mouza, and wliich cannot be distinctly prov- 
ed by the defendant by legal evidence to have been taken possession of 
by the Government at least twelve years before suit. 

[737] For the purpose of ascertaining these facts, the proceedings 
before the Collector are cloarlv not admissible as against the plaintiffs. 
The plaintiffs were no parties to them, and those proceedings wore 
improperly admitted as evidence in the Court helow. The lower .appellate 
Court will bo at liberty to receive any fresh evidence that may be adduced 
by either party on the above points. 

If the plaintiffs H8tal)li8h tlieir right to recover the land in (juostion, or 
any part of it. they will l)o entitled to costs from the defendant, proportionate 
to the quantity of land recovered, in all the Courts, including the High 
Court. 

If the plaintiffs can prove that tlie land in question, or any 
substantial part of it, formed part of their mouza, an<l tiioy are defeated 
upon the plea of limitation only, each party will pay liis own costs in 
this Court and in the lower .\ppellato Court ; because in that case it will 
be clear that, the Government have been wrongfully appropriating land 
which belongs, properly speaking, to the plaintiffs, a? 2 ci for which the 
plaintiffs have he.cn paying revenue to them up to the present time. This 
would undoubtedly ho a groat injustice to the plaintiffs, and the attention 
of the proper authorities might, with good reason, be invited to the 
subject. 
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Oq tbe other hand, if the land in question never formed any part of 
the plaintiff.s’ mouza. it is only right that the plaintiffs should pay the 
defendant s costs in all the Courts. 

White. J. — This is an appeal against a decree of the District Judge 
of Bhaugulpore, confirming a decree of the Munsif. which has dismissed 
the suit of the aopellants. 

The object of the appellants’ suit is to recover possession of certain 
chur land, on tbe ground that it had re-formed on the site of a portion of 
milik land within their Mouza Ghurghut and lying to the north of the 
mal land of the same village. The quantity of land is stated in the plaint 
to be 139Z>. 14c. and 6d., hut on measurement tbe Amin of the first Court 
has found it to be 140/>. 3c. 6d. The appellants allege, and it does not 
appear to be disouted, that since the diluviation they have continued to 

pay revenue to Government for the whole of their milkeit land in 
Ghurghut. 

[738] Tlie Officiating Collector of Mongh yr, on behalf of the Secre- 
tary of State for India, who is the respondent and the defendant below, 
alleges that the land in suits does not form part of the milik lands of the 
plaintills Mouza Ghurghut, but is parcel of ISlouza Binda Deara, which 
belongs to Government. lie further pleads that the plaintiffs are barred 
by tile law of limitation. Both tiie lower Courts have held this suit to 
be barred. 


The specific land which is sought to be x'ecovered admittedly did 
not appear as dry land until 1875 ; and as this suit was brought on the 
5bh of September, 1877, no question, under ordinary circumstances, could 
1)0 raised founded on the law of limitation. But it is also admitted that, 
upon tlie site of the land in suit, land of nearly the same extent had 
previously appeared and boon washed away. In other words, che site 
of tlie disputed land has been the subject of a double diluviation and a 
doul)le VH-forination of uhur land witliin a comparatively recent period. 
It is out of this somewliat utiusnal circumstance, coupled with the 
fact the Governraont on both occisions of the re-formation cook posses- 
sion of the re-formed land, that the nlea of limitation has been raised, 
and by the lower Courts sustained. Tiio dates of the first diluviation 
and re-formation and of the possession takon by Government of the 
land that first ro-formod aro not given by the lower Appellate Court, 
but it seetns that the site was dihiviatad for the first time shortly 
before 1817; that it continued for gome years under water; that a 
year, or a few years. l)efor6 1S65, land ro-formod upon the site which 
Govornmonb then, or sfiortly before, took possession of, and which was 
nearly eijual in extent to the land in suit; that Government kept posses- 
sion of tfio re-forme 1 land until IKfiQ, when the site was again diluviuted. 
In 1875. land was again formed upon the site and taken possession of by 
Government, in wlioso possession it still is. 

Tlio District Judge has hold that it was for the plaintiffs to show that 
they had been in possession %vithiD twelve years before the suit, and that 
as they could not do this, their suit must fail. 

The Judge has applied s. 141 of the Indian Limitation Act of 1871 
(the Limitation .Act which was in force when tfiis suit was brought). But 
I think that tlie plaintiffs' suit does nob fall [739] within that article or 
any of t!io other descriptions of suit specially provided for by Part VIII of 
the first division of tho 2ud schedule of the Act, but it is governed by 
art. 145, wliich prescribes twelve years from the time when tho possession 
of tlie defendant became adverse to tho plaintiffs. 
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I think that the dispossession, or discontinuance of possession, men- 
tioned in s. 14:0 is that which occurs where the property is taken actual 
possession of, or is capable of being taken such possession of, by another, 
and does not apply to the case whore the property is submerged by the 
act of God. and so made impossible of occupation or actual possession. 

Taking into account the admitted fact that land re-formed twice on 
the same site, and that on both occasions Government took possession of 
the land which so re-formed, the question is, when did the possession of 
Government become adverse to the plaintiffs? 

When this case was first argued. I was ofopinion that, as regards the 
land in suit, the period of limitation began to run against the plaintiffs 
when Government took possession of the land which re-formed in 1875. 
It appeared to me that as the possession which Government took of the 
land which re-formed on the site previously to 1865 was the possession of 
a wrong-doer. Government could not avail itself of the doctrine of construc- 
tive possession in order to connect its possession of the first re-formation 
in 1865 with its possession of tlie second re-formation in 1875 : and that 
its possession of tlio first re-formation was in fact swept away or pub an 
end to by the second diluviation. I was struck with theapparent hardship 
which was involved in a construction of the law of limitation which should 
permit a wrong-doer, who might have held possession of a newly-formed 
chur for only a year before it was again washed away, to oust the true 
owner in the event of land subsequently re-forming a second time, although 
an interval of twenty or more years might elapse before the second re- 
formation took place, [t seemed to me contrary to justice that a wrong- 
doer's possession should thus ripen, as it was under the water, into a title, 
although his actual and possible occupation of the land in question only 
continiie<l for a year. 

[740] But after hearing the case reargued, and having had the 
advantage of reading the judgment which his Lordship the Chief Justice 
has delivered, I have come to the conclusion that my first opinion was 
wrong, and that as the law of limitation is at present framed by the 
Legislature, and as that law lias been construed by this Court, Govern- 
ment. is, in the case before us, entitled to date its adverse possession 
of the land in suit from tlio poriod when it first took possession of the 
land which first re-formed upon the present site. 

.-\ssuming, as I do. for the purpose of the argument on tlie question 
of limitation, that tiie land in suit on both occasions re-formed on the 
site of the plaintilTs’ diluviatcil milkeit lands, the land, although under 
water, continund, after the first diluviation, in the constructive possession 
of the plaintitfs, until (iovornment took possession of the lands whicli first 
ro-formed on the site. Tliat act of Government was admittedly an adverse 
act as against the plaintifis. and put an end to their constructive posses- 
sion. Until this suit was brought the plainbilts did no act wibli a view 
to resume possession, and the adverse possession of Govornmont, which 
commenced when it occupied the lands first re- formed, must bo considered 
as continuing until this suit was brought, although for six years of the 
time its actual occupation ceased by reason of the second diluviation. It 
appears to me unnecessary to determine whether Government as a wrong- 
doer, when it first took possession, could bo said to have constructive 
possession during the period of the second submor.sioo. It is enough to 
say that the time began to run against the plaintiffs when Government 
first took adverse possession, and that, as the plaintiffs have nob resumed 
or recovered possession before suit, it continued to run according to the 
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ordinary law of computing the period of limitation, and this irrespective 
of whether the land was or was not capable of occupation by reason of 
its submersion. 

The result of our decision will be that, in similar cases to the present, 
owners of land, which has sutiered from successive diluviations and 
re-formations, must, if they wish to preserve their rights, bring 
their suit within twelve years of the time when adverse possession is first 
taken of land re-forming on the [741] original site, whether at the time 
of suit the land is capable of occupation or lying under water in conse- 
<iuence of a second diluviation. I have not in my experience known of a 
suit of this character being brouglit where the land in dispute at the time 
of suit had disappeared and formed part of the bed of a river; and I can 
foresee many difficulies in the way of such a suit, chiefly arising from the 
difficulty of identifying lands which are at the bottom of a river. But 
there is no doubt that such a suit would lie. and so long as land which is 
exposed to successive diluviations and re-formations is subject to the 
ordinary law of limitation, it will be a matter of prudence to bring such a 
suit. 


I agree that the case should be remanded to the lower Appellate 
Court to try the questions mentioned in the judgment of tlie Chief Justice. 

Maclean, J. — In this suit the plaintiffs claimed 1396. 14c. 6d. of 
land, which they alleged to be part of their estate Milik Ghurgbut. They 
stated that tlie greater portion of the estate had diluviated before the “ for- 
mer survey,” — that is. before 1847. Before the next survey of 1865 
accretion had commenced, but this was washed away in 1273 F. (1865-66). 
The present land commenced to re-form in 1278 F. (1870-71), and became 
culturable in 1282 F. (187-1-75). This suit has. therefore, been brought 
against the Government for possession of the land. The cause of action 
being laid in the last-mentioned year. 

The Government denies that the land is a nortion of the nlaintiffs’ 
Milkeit Ghurghut as laid down in the survey of 1847. The case put for- 
ward bv Government is. that tlie Ganges, which in 1847 flowed south of 
Milik Gliurghnt, changed its course in 1861 and intersected the Govern- 
ment estate of Binda Deara. and the old channel or bed. and the land in suit 
came into the possession of Government as part of Binda Deara. and 
was surveye*! as part of it in 1865. It is admitted that the land again 
disappeared in 1869 and re-appeared in 1876, but it is urged that ^e lam 
now sued for is identical in site with the land which was held by Govein- 

mont from 1861 to 1869. • j 

The first Court found that 1286. 14c. 19<f. out of the land is indenti- 
cal in site with the land surveyed in 1865 as part of the Government 
estate of Binda Deara. and fotmd to be in the pos- [742]ses3ion of the 
tesnants of Government. It also found that the remainder is part of Binda 
Deara. and is not part of plaintiffs' estate of Milik Ghurg u . 
possession hold bv Government in 1865 is found to have been adverse to 
the plaintiffs and their suit deelarod to bo barred by the first Court ana 

also by the lower .\ppollate Court. ..u i a ia 

In this Court it is contended that, taking it as found that the »a-tid is 

identical in site with the land in the possession of Goverament m i8b . 
the nlaintiffs are entitled to prove that it is part of their 
formed upon its old site, and that their cause of action can only be saia 
to have commenced when the last re-formation commenced. , 

This contention is entirely unsound, if it is established ^hat 
hold by the Govornmont down to 1865-66 is identical m site with the 
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present; land. If that land was re-formed on the site of the plaintiffs’ estate 
as it existed in 1847 or earlier, the plaintiffs were undoubtedly the owners 
of it, and entitled to take possession when it reappeared in 1861 or 1862. 
This was laid down, as far back as 1848. in the case of Mussamat Iniam 
Bandi v. Hargoviiid Ghose (1), and again in Roma Nauth Thakoor v. 
Ghunder Narain Owwdhry (2), Lopez v. Muddun Mohun Thakoor (3)i 
decided in 1870, affirmed the law laid down in these cases. 

The plaintiffs, therefore, were entitled to take steps to assert their 
title and to rectify the survey map of 1865, but failed to do so. This 
neglect is not explained in any way. and we find that the proprietor of 
Mouza Ghurghut, within which the plaintiffs’ milik lands lie. was more 
alive to his interests, and actually opposed the survey, alleging that the 
mnd was part of Mouza Ghurghut. He was defeated in the Revenue 
Courts, and took no furchar steps to estiblish his title. 

The plaintiffs now seek, by a suit instituted in 1877, to disturb a 
possession which commenced in 1862, and continued even after the sub- 
sequent submersion in 1866. This, in my opinion, they cannot do. It 
was contended that the possession which commenced about 1862 did not 
continue after 1866. and that no [743] suit could have been brought during 
the submergence, which lasted from 1866 to 1876. But if the action of the 
Government in annexing the laud to their estate of Binda Deara by taking 
possession and survey, was an invasion of the nlaintiffs’ title, it did not 
cease to be so when the land was submerged. On the contrary, the land 
and the water above the land continued to belong to the estate to which 
16 had been annexed until this state of things was nut an end to by resort 
to law ; and it is the failure of the nlaintiffs to put an end to it, either 
during the possession or after it had boon submerged again, that is fatal to 
their present case. I do not agree with the argument that a suit would not 
lie for land submerged m a river. On the contrary, julkar. tulkar. and other 
rights, not to mention the right to subsequent alluvial re-formation on old 
sites, are all things which might he asserted in a suit : The Government v. 
Baboo R(ulha}j Singh (4). For those reasons I would affirm the decision 
of the lower Courts on the question of limitation. 

A fi the plaintiffs now wish for a finding bv the lower 

Appellate Court whether the land in suit is identical with the land hold 
by the Government down to H60. This was not pressed when the case 

the plaintiffs are. Strictly speaking 
entitled to the hading they ask for. If the lower Appellate Court aflirins 

laL h U 1 ^ ^ identical with the 

land hold by Government down to 1866 and that the remainder llh Uc 

dfsmias"'ed the plaintiffs’ suit will bo 

dismissed. I concur in the order proposed by the learned Chief Justice. 

Case remanded. 


(U 4 M.I.A. 403. 
(3) 13 M.I.A. 467. 


(2* Maruhall 136 in 1862 
(4J 20 W.R. 117. 
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[744] APPELLATE CIVIL. 

Before Mr. Justice Morris and Mr, Justice Tottenham. 


Civil. Mahomed Hamidulla Khan {Plaintiff) v. Lotpdl Htjq and 

OTHERS {Defendants).* [2nd February, 1881.] 

6 C. 744 — 

SdC.L.R* 164 Laxo — Waqf *--Con^truciion of Deed of Bndow*nent— Settlement on Person 

M Descetxdants to three generations and afterwards to CftaritV'^ Appropriations 

= 4Shonje of property by Settlement. 

A Mahomeian settled 4 portion of his immoveable property as follows:— “I 
have made waqfof the remaining four annas iofavourof my daughter Baud her 
descendants, as aUo her descendants’ descondaots’ descendants, bow low soever, 
and when they no longer exist, then in favour of the poor and needy.” Held, this 
settlement did not create a valid waqf. 

To constitute a valid waqf, there must bo a dedication of the property solely to 
the worship of God or to religious or charitable purposes. 

Semble . — Appropriations in tbo nature of a settlement of property on a man 
and bis descendants can only be treated as legitimate appropriations under the 
designation of waqf, where the term sadukab is used. 

Even supposing they could bo so treated, it would be necessary, in order to 
validate a waqf by making a scttlemontof property on himself or bis descendants, 
for a man to reduce himself to a state of absolute poverty. 

[DiBS., 11 B. 402 (501) ; F., 9 C.L.R. 66 (75) : 13 M. 66 (74) ; R., 13 B. 264 (272) ; 
18 M. 20l(2l2>; 24 A. 257 (270) = 22 A. W.N. 51; Cons., 18 C. 399 (412); 20 
C. 116 (2331; D..9C. 176 (180).] 

The plaintiff was tbe great grandson, on the mother’s side, of one 
Moulvi Golam Sharuff, who was possessed, among other properties not 
now iu dispute, of an eight-auoa share of an estate called Kantabari. By 
a registered wacifnama dated 1st Bhadro 1218 (15th August. 1841), Goiam 
Sliaruff made the foUowiug settlement of his share of Kantabari. togetlier 
with some of the other properties : — " I have assigned eight annas of the 
above-mentioned endowed properties for the mosque built by me, and the 
expenses tlioreof. Out of the remaining oiglit annas I have made waqf of 
four annas in favour of Mussamut Jamila Khacun. alias Dhun Bibi, 
daughter of my daughter, and her descendaots. as also her descendants’ 
descendants’ descendants, so long as they may continue to liave ollspring : 
and when they uo longer exist, then in favour of tbe poor and needy. 
I iiave made waqf of the remaining four [745] annas in favour of my 
daughter Bihi Budrunnessa and her descendants, as also her descendants 
descendants’ descendants, how low soever; and when they no longer exist, 
then in favour of the poor and needy .... After payment of the Govern- 
moot revenue and the collection charges. Ac., and after deduction of the 
mutwalli's towliab right from the proceeds of all the above-mentioned 
endowed properties, the surplus, whatever it maybe, shall be divided as 
follows — i f.. four annas thereof shall be given to .Tamila Khatun, anas 
Dhun Bihi, and four annas thereof to Budrunnessa Bibi. iousmueb as 
four annas share has been endowed in favour of each of the said ladies. Ac. 
Golam Sharuff appointed his wife. Nosima Bibi, as the first mutwal i , 
on her death the mutwallis were to be Dhun Bibi and Budrupnessa Bibi, 
the first defendant, ” both of whom will get the towliat right m two equal 
shaves. One of the male descendants of eacli of these two Mussamuts, 
so long as such descendants may cont inue to have ^sprin g, sha ll be 

• ADDcaJ from Odgioal I)ecrce."N^ 152 of 1879, against the decree of Baboo Bh»ibun 
Ghiinde?Mukerjce, Subordinate Judge of Dioageporo. dated the 23rd January, 187 . 
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appointed as mutwalli of the endowed properties, and each of the two 
mutwalhs so appointed shall get the towliat right in two equal shares.” 

Golam Sharuff died in 1849. After the death of his wile Nosima, 
and his grand-daughter Dhun Bibi, Budrunnessa and the plaintiff bad 

possession of the property as mutwallis. and administered it for some 
time under the waqfnama. 

Subsequently. Budrunnessa. acting, as the plaintiff alleged, in collusion 
with her husband, the second defendant, executed a solehnama and mort- 
gage of the entire eight annas shares of the estate Kantabari in favour ofS 
±toy Liutchmiput Smgh, and in execution of a decree against Budrunnessa. 
obtained on the solehnama and mortgage, that property was put up for sale 
on 2nd April. 1877, and purchased by the other defendants. 

The present suit was brought to set aside that sale and recover posses- 
sion of the property, on the ground, that being waqf or endowed property 
It could not be alienated. k k j-. 

The only defence raised, which is material to this report, was. that 
the property belonged to Budrunnessa in her own absolute right, and was 
Dob endowed property. 

The Subordinate Judge was of opinion that a waqf was [746] created 
by the document only so far as a moiety of the disputed property was 
concerned. As to the share left bo Dhun Bibi and her descendants. Ac 

and her descendants. Ac., he was of oninion. referring 
of Mahomedan Daw. p. 571. that no waqf was created 
bub that those shares vested absolutely in the mutwallis. 

The Subordinate Judge held, that the execution-sale was good as 
regarded the share which vested absolutely in Budrunnessa. amounting 
to two out of the eiglib annas, and therefore the suit was dismissed as to 
that share. As to the other shares the suit was decreed, four out of the 
ei^ghb annas to be held by the plainbilT and Budrunnessa as mutwallis and 
the remaining two annas by the nlainbitf alone as absolute proprietor. 

iho plaintitr appealed from this decision only as regards the share of 
the property decreed to belong to Budrunnessa absolutely. As to this he 
eontonded that it did not vest absolutely in Budrunnessa ; that it was waqf 

>nali6nablo ; and that the sale of the property was therefore 

lifotime of Budrunnessa. 

appelfanV 

Rnu B=tboo Mohincy Mohu7i 

^oy, and Baboo Gurudas TJanerjec. for the respondents. 

JUDGMENT. 

deliv^roj and Tottenham, J.I.) was 

is no question that Moulvi Golam Sharuff axe- 

r.‘48'^Th;'°r„;-1ern^^ise7ifth^ina:^’^^^ 

"h^aftS Tle^dLI N7'riS££?SFh"7t?" 

the two annas share out o, the ei.ra^rnts 'rr^ftan't ‘hi^i.^n^^o Tt 
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1881 became heritable and alienable." The passage in question is in these 
F13B. 2. terms : — “ If one should say, this my land is a sadukak settled on my 

child, and child of my child, the child of his loins, and the child of his 

AppeIi- child in existence on the day of the settleojenb, and those who are born 
Ij.\TE afterwards are included, and the two generations participate in the produce, 
Civil. none below them are included, nor the children of daughters, aiscord- 

ing to the Zahir Rewayut ; and the putma is in accordance with it. And 

6C. 744= if he should say, * upon my child, and child of my child, and child of the 
8 C.L R child of my child, meaning three generations, the produce is to be 

= 4 Shome expended upon his children for ever, so long as there are any descendants, 

L.R. 47. ami ig not to be applied to the poor," &c. 

The lower Court is of opinion that if a person makes a settlement of 
his land in favour of his descendants to the third generation, the poor are 
absolutely excluded from all benefit in the appropriation, and that consa- 
auently the property becomes absolutely vested in the descendants of the 
appropriator. But it seems to us that what was meant in this passage is, 
that only so long as the descendants survive shall the poor be excluded from 
the benefit of the appropriation. It becomes necessary, therefore, to con- 
sider whether, under Mahomedan law, the settlement which has been 
made by Moulvi Golam Sharuff is of the nature of a valid waqf. The 
terms of the deed which bear upon this part of the case are as follows : 
{re<ids portion of waqfnama set out, ante pp. 744-5.) 

There has been much argument before us as to the real signification 
of the term *’ waqf." Tliere is no doubt bliat tliere is a conflict of authority 
between Baillio and the other writers on Mahomedan law, Maenaghten 
and Hamilton, on this subject. But looking to the principal authority, 
the ■' Ilidaya" as road by Abu Ilanifa, who was undoubtedly a Sunori, 
to which sect the family of Golam Sharuff belong, and 
bo the doctrines of his disciples, it seems to us that the balance £7483 
of authority is strongly in favour of the view as stated by the Bombay 
Court in the case of Abdul Ganne Kasam v. Hussen Mnja Bahim- 

luUa fl) oiz., that “to constitute a valid waqf there must be a dedicatton 

of the property solely to the worship of God, or to religious or charicable 
purposes." Abu Ilanifa. undoubtedly, in 2 Hidaya, Ilainilton, p. 334, 
points out that the appropriation, that is waqf, must be to some chari- 
table " i>urposo. Now boro it is manifest that the appropriation in favour 
of Budrunnossa is not in the nature of a charity. It is simply in the nature 

of a settlement upon the daughter -a settlement of property which was 

to bo heritable and bo be taken by Budrunnessa’s descendants m certain 
shares The words are clear ; each daughter is to bake four annas, an^d 
in the terms of the deed “ four annas share endowed ni favour of each of the 
said ladies." If. therefore, the principle underlying a wan/ is cna'^-»ty. 
and if the ultimate applications of property, the subject of waqf. must 
bo to objects which never become extinct, and those objects are all o 
religious and charitable character, then this particular appropriation iMis 
to answer bo this description. Consequently the appropriation of the one^ 
fourth share, which is the subject of this appeal, is invalid, and cannot bo 

held to bo “waqf." . , , . 

There is. however, some force in the argument which has been 

addressed to us, that appropriations in the 

upon a man and his descendants have been treated b> of 

of Mahomedan law as legitimate appropriatio ns un d er the de. g _ 

(1) 10 B.H.G.R. 7 (IS). 
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“ waqf.” But these settlements are all under Mahomedan law termed 
sadukah, and in the view, apparently, of Baillie, when a settlement of 
property is made in this way by a man in favour of his descendants, the 
term sadukah must be used. 

But we do not gather that this term is employed in the deed of Ist 
Bhadro 1246. But further, even admitting that, under Mahomedan law, 
appropriations or rather settlements of this character can be made, 
it seams to us clear that the present appropriation falls outside the 
principle of “ waqf.” As explained in tho case oi Abdul Gannc Kasamw.^ 
Hussen Miya [7^9] Rahimtulla (1), the doctrine of settlement rests 
entirely upon a saying attributed to the prophet — ' a man giving subsistence 
to himself is giving alms but this doctrine only bolds good according to 
Hamilton (2), ” where a man appropriates the whole of his property, and 
so reduces himself to poverty ; in which case the charity is as effectual 
with respect to him (where he necessarily reserves a sufiiciency from the 
product for his own sustenance) as with respect to any other imupcr.” 
So that to validate a ‘ waqf ’’ by making a settlement of his property on 
himself or hjs descendants, a man must, in the view taken by the prophet, 
reduce himself to a state of absolute poverty. In the present case it is 
clear, and it is admitted by both sides, that there are other properties 
vested in tho appropriator besides those which are tho subject of this deed. 
Cousequeutly, it cannot he said that Budrunnessa has received this 
property as a pauper. In both points of view, therefore, it seems to us 
that this appropriation of a one-fourth share, or two annas out of eight 
annas of Lot Kantahari. cannot be treated as a valid waqf. We, there- 
fore, dismiss the appeal with costs. 

Appeal dismissed. 


6C. 749 = 8 C L. R. 192 = 4 Shomc L R. 42. 

APPELL.VTB CIVIL. 

Before Mr. Justice Milter and Mr. Justice Maclean. 


Upoorooi' Tewakv and OTHERS (Defendants) v. Lalla 
Bandhjee Suhay (riainiii). [loth February. 1881.] 

Hindu Law— Milakshara— Mortgage of fatmly property— SaU of interest of one of 
ztiftral co*$h(irers tn a joint eitaU* 


In a suit on a mortgaRo against a membor of a joint Hindu family governed 
by the Mit-ik^bara law, the whole of the interest ol the joint family in the estate 
was decreed to the mortgagees, who subsequently obtained possession of it 
Afterwards a suit was brought by another member of tho f.amily who bad 
attained majority prior to the mortgage, to set it and the decree aside, so far as 
he was concetned, and to recover possession of bis share of the joint family 
property. ^ 

[730] Held^ that the mere circumstance of an antecedent debt was not in 
Itself sufficient to bind him, and that the alienation was not good as against 
him. unlcd^ it could be nhowo that be had either expressly or impliedly given bis 
consent to the mortgage. ^ 


[R.. I Ind. Cas. 83 ; 8 C. 617 (524) ; 11 B. G05 (GOT) ; 14 A. 179 (184) ; 4 Bom- L R 587 

= Coos.. 9C. 495 (500): 5:. U 

w. Of A tOlUj.j 

Cf. ’ Appellate Decree. No. 2376 of 1879. against lhTdoc'Me'~o7^ P 

Btevens, Eaq.. District Judge of Shababad. dated the lllh August 1879 modifvincr tbo 

(1) 10 B.H.C.R. 7 18. 
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This was a suit for recovery of possession of a one-anna share of 
Monza Chuck Bias, on the ground that the plaintiff and hia father Dabee 
Pershad, who constituted a joint Hindu family governed by the Mitakshara 
law, held and owned a two-anna share of the said mouza ; and that, 
in execution of a decree against Dabae Pershad, his interest having been 
sold and purchased by the defendant, the plaintiff was dispossessed 

of the property in which he, according to the Mitakshara law, was 

6C. 749= entitled to a half share. It appeai’ed that the whole two annas of the 
8 C.L R. 192 property in dispute was in the possession of the defendant, in this 

case, under a zur-i-poshgee executed by Dabee Pershad, and while the 
whole share was in his possession, ou the 24th of August 1865, Dabee 
Pershad executed a mortgage-bond in favour of one Sreemuudle Doss. 
Dance Pershad in that bond hypothecated his “ proprietary share” in the 
mouza in dispute. A suit was brought upon that bond by Sroemundle Doss 
against Dabee Pershad, and a decree was passed on the 7th of June 
1865, declaring that the amount decreed should be levied by the sale 
of the mortgaged property. In the month of Feb»uary 18G6. in execution 
of that decree, the mortgaged property was sold and purchased by the 
defendant. Under that purchase it was nob disputed that the defendant 
acquired possession of the whole two annas sliare. This suit was 
brought on the 6th .August 1878, Intermediately another suit had been 
brought uudor the same cause of action, hut it was dismissed by the 
Munsif, iu whose Court it was brought, on the ground of want of juris- 
diction. 

Tho Subordinate Judge, on tlie 30th December 1878, holding that 
the suit was virtually ono to compel partition, decreed it. and oi’derad 
tliat tho plaintiff be put in possession of a one anna share in Chuck Bias 
by proprietary right, but did not give him klias possession, inasmuch 
as tho mortgage lien then existed. 

From that decree the dofondant appealed to tiio District Judge, 
who. on the 11th August 1879, in varying it, declared. [751] amongst 
other tilings, that had tho plaintiff claimed it he would have boon entitled 
to the whole two annas share ; hub inasmuch as he only sued for a ono- 
annu share, the Court decreed bliat the plaintiff was entitled to obtain 
proprietary possession only of that, without any adjudication as bo tho 
extent of the sliare to which ho was entitled. And it was fui'ther declared 
that tho defendants had acquired by tho purchase at auction-sale, on the 
part of their father Ishur Towari, tlie share and interest of Dabee Pershad 
in Mouza Cliuck Bias, and was entitled to bake such proceedings as they 
miglit be advised to liave that share and interest ascertained by parti- 
tion. 

Tho defendants then appealed to the High Court. 

Baboo Mohesh Chunder Chou'dhry, Baboo Chimder MadJuih Ghose, 
and Baboo Atibinanh Chunder Bancrjcc, for tho appellants. 

Baboo Doortja Proshad, for the respondent. 


JUDGMENT. 

Tho judgment of the Court (Mitter and Maclean, JJ.) was 
delivered by . . 

MiTTEll, J. (who, after stating the facts as above, continuadj 
Various objections have been taken by the defendants against the plaintiff 
in this suit, and the lower Courts have overruled them all. Some of theoi 
have been also taken before us in this appeal, but it would be convenient 
to take up first the 8tb and 9bh grounds mentioned in the petition of 
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appeal. These two grounds raise the question, which is in issue between 
the parties, as regards the title to the property. It is contended before us, 
that the decision of the lower Courts, that what was sold was only the 
interest of Dabee Persbad, is erroneous. The proceedings resulting in 
the execution-sale taken together with the bond of the year 1864, it 
is contended, show that what was sold was the entire family property. 
The District Judge decides this point as follows: — “Now the words 
which I have just quoted apply exactly to the present case. It 
appears from the bond of the 24th August 1864, that the mortgage was 
of Dabee Pershad s right, title, and interest without any specification 
of share. It appears again from the decree of the 7th .June 1865 on 
that bond that there was no mention of any specific shar“, but only 
[752] of the right, title, and interest. Pinallv, the proceeding of the 19th 
March 1866. confirming the sale, shows clearly that it was only Dabee 
Pershad’s right, title, and interest that passed at the sale to the auction- 
purchaser.” Now it appears to us that the District Judge is not right 
in the construction which he has put unon the bond of the 24th of August 
1864. No doubt, the words used in the bond, by which the hypothecation 
was etTected, were “my proprietary share,” hut the share specified therein 
was the share of the family as contra-distinguished from the shares of 
other coparceners. According to the true principle which governs the 
relations of members constituting a joint Hindu family under the Mitak- 
sbara law, Dabee Pershad. the father, could not nrodicate of his interest 
in the joint property as constituting his share. The plaintiff’s case is. 
that at the time of the mortgage tho family property was joint. Under 
those circumstances, it neems to us that the bond, rightly construed, 
hypothecated the whole share in tho disputed mouza which was held by 
the joint family. In this view of tho bond, it would follow that the decree 
and the sale also roforrod to the mortgaged oroperty— namely, the share 
hold and owned by the joint family ; and if the plaintiff in tids caso had 
been a minor at the time of the mortgage, tho suit against the father would, 
m accordance with numerous decisions, have been hold as brought againsc 
him in his represontativo character representing the joint family. But in 
this case tho plaintiff had att.ained majority before tho mortgage of tho 24th 
August 1864 was executed, and therefore tho answer to tho question 
whether or not the plaintiff is hound by tho mortgage and tho subseniient 
decree, would depend upon tho on.juiry into certain questions of' fact 
which I shall indicate hereafter, hut upon which ouestions of fact there 
had boon no decision by the lower Appellate Court. Tho law upon this 
subject is contained in oaras. 28 and 29. Chap. I. sec. 1 of the Mitak- 
shara. Tho author of tho Mitakshara. treating of tho power of alienation 
of a single momhor of a joint family, says in para. 28: “An exception 
to It follows. Lvon a single individual may connhide a donation morb- 
«ago or sale of immoveable property during a season of distress 

or? . ^ ® especially for pious purposes;” and in 

L753J para 29 he goes on to say: The moaning of that text is this— 
while tho sons and grandsons are minors and incapable of giving their 
coosont to a gift and the like, or while brothers are so and continue unso- 
paratod. even ono person who is capable may conclude a gift by hypothe- 
cation or sale of immoveable property if a calamity affecting the whole 
family require it. or the support of the family render it necessary or in- 

un?vo5!uh? obsequies of tho father or the like, make it 

unavoidable. I rom these two paragraphs it is clear, that where the 

coparceners are all adults, the sale by one of them would not bo valid 
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unless made with the consent of the rest ; but if some of them are minors, 
the members who are adults may make a valid alienation of the family 
property under the conditions mentioned in para. 29. It has been held by 
the Judicial Committee of the Privy Council, that it is a pious duty for a 
son under the Mitakshara law to pay such debts of his father as were not 
contracted for immoral purposes ; and according to the Hindu law. it is 
also a pious duty for a person to pay off his own debts. Ic has been 
held by their Lordships of the Judicial Committee, that from these two 
propositions it follows, that an alienation by a father living jointly 
with his sons under the Mitakshara law to pay od his antecedent 
debts, whicli debts are not proved to have been incurred for immo- 
ral purposes, is an alienation for the performance of indispensable 
duties within the meaning of para. 29, Chap. I, Sec. I of the Rlitakshara. 
In this case, therefore, if the alienation— namely, the mortgage of the 24th 
August 1864 — had been made for the purpose of paying off an antecedent 
debt, and if the plaintiff bad been then a minor, the mortgage would have 
been binding uoon him : but it appears that the plaintiff at that time was 
of age. and therefore, as already pointed out, the mere circumstance of the 
existence of an antecedent debt would not be sufficient to bind him. But 
it must be proved that he was a consenting party to that transaction. His 
consent might have been express or implied. If he stood by, and thereby 
allowed tho creditor with whom his father was dealing to believe that he 
was a consenting party, the transaction would be binding upon him. This 
question was raised in the following issue, “whether or not tho bond, tho 
t754] decree, and the auction-sale were executed, passed, and held with 
tho knowledge of tlie plaintiff ; if so, would that operate as an estoppel 
against tlio plaintiff?’’ If all these proceedings were held with the know- 
ledge of the plaintiff, it seems to us that it would be a fair inference from 
tliat circumstance that the plaintiff was a consenting party to the original 
transaction. Tlie circumstance that, under che purchase in the year 1866. 
the defendants obtained possession of the whole family property, and 
remained in possession of it for about twelve years, has also a material 
bearing upon this question. As it is a question of fact, we cannot, in this 
second appeal, deal with it. Wo must, therefore, remit the record to che 
lower Court in order that it may. with reference to the observations made 
above and the evidence upon the record, come to a tindiog upon it. 

We reserve at present our opinion upon the other questions raised in 
this appeal, and the appeal will be finally disposed of as soon as the record 
and bl )0 finding of tho lower Court come up. 

Wo reserve tlie (]uestion of the costs of this heariog. 


Case remanded. 
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APPELLATE CIVIL. 

Before Mr, Justice McDonell and Mr. Justice Field. 


Annoda Persad Roy {Plaintiff) v. Dwarkanaih Gangopadhya 
AND ANOTHER {Defendants)* [1st February. 1881.] 

Prirtc»/>ai and Aoeiit—Duty of Agent to account — Procedure on taking Accounts in 
Mofussil—PUaaing in Suit for account — Access to Books and Pavers— Civil Pro- 
cedure Code (Act X of iy77j. ss. 394, 395. 

la It suit for an accoaaC ligaiust ao agouc, tho plaiot bvatod that the defeod- 
ant had nob submitted proper accounts of bis ageocy, and prayed that the 
defendant might be ordered to produce certain papers, and that, on failure to 
submit the accounts, be might be decreed to pay the plaintiff Rs. 1,200 by way 
of damages. 'l‘bo pUiot also alleged that, iu uousequeace of the defendant’s 
negligence and mismioagemeut, the plaintiff believed that he bad sustained a 
loss of Rs- 5,000, and prayed for a decree for this sum. 

[755] Held, that nodecree could be made for the sums mentioned, or any 
other sum. until an account had been taken and the amount duo from the 
defendant ascertained. 

Per L'IELD, J. — It is the duty of ao agent to render proper accounts to his 
employer irrespective ol any contract to that effect. And ho does not discharge 
that duty by merely delivering to his «raplo>er a set of written accounts without 
attendiog to explain them, and produce tho vouchors by which tho items of 
disbursements are supported. 

Method to be followed on taking accounts in the mofussil stated. 

If the taking of accounts by tho Judge would occasion a waste of public time, 
he should resort to the provisions of ss. 394 aud 395 of the Civil Procedure Code'; 
and furnish tho commissioner with such part of the proceedings and such 
detailed instructions may appear necessary. 

In order to enaole an agont to prepare accounts to be furnished to hie 
principal, ho should be allowed to have reasonable acce.ss, at proper limes and 
in the presence of responsible persons, to such books and papers in the principal’s 
possession as may be necessary for the preparation of the accounts. 

[R., 1 C.L.J, 232 (236) =32 C. 719 (724).] 


BarOO Annoda Pershnd Bane.rjce and Baboo Ilem Chunder Banerjce, 
for tho appellant. 

Baboo liashbehary, Ghosc, liaboo llnrry Mohun Chvekerbutty , and 
Baboo Kuruna Situlhu Mookerjee, for the rospondents. 

The facts of this case sutliciontlv appear from the judgment of the 
Court (^IciUuNEDL and liBLl), which was delivered by 


JUDGMENT. 

Field. J.— We think that the decree of the District Judge iu this 
case cannot be sustained. It is .juite possible that the olaintill has nob 
properly conceived, or correctly stated in his plaint, tho exact remedy 
to which he is entitled ; but wo think, having regard to the whole 
of the circumstances of tho case, and the inexact practice prevalent 
JD the mofussil in this class of cases, that the plaintiff ought not 
to be denied auy remedy whatever. In his plaint he states (and 
on this point there is no dispute) that the defendant was in his em- 

i a # A- J states further, that 

tho defendant has nob submitted to him proper accounts of his agonev • 

and m the 9th para he asks that a decree be passed to the effect, that 

• Apptal from Original Docree. No. 333 of 1879 aeainst thn » -r 

Bainbridgo, E^q., Judge of Moorshedabad, dated the IJtb^October 1879 
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the defendant No. 1 do submit the nikas papers called for agreeably to the 
provi-L756Jsions of the kabuliat executed by him. The plaint then goes 
on to ask that, on failure to submit the said accounts, the defendant may 
be decreed to pay him Es. 1,200 by way of damages. It is further alleged 
that, in consequence of the defendant’s negligence and mismanagement, 
he (the plaintiff) believes that be has sustained a loss of Rs. 5,000, and 
he asks that a decree may be passed in his favour for this sum, or in 
respect of such sum as will represent the loss which may be found by the 
Court to have been sustained by him. 

Now some of these prayers have been wrongly conceived. There 
can be no decree for Rs. 1,200 or Rs. 6,000, or any other sum, until, upon 
taking the accounts, it has been ascertained that the plaintiff is entitled 
to receive a sum of money from the defandant, and until it has been 
further ascertained what the amount is to which the plaintiff is so entitled. 
That it is the duty of the defendant to render proper accounts to his 
employer, and this irrespective of the stipulations contained in the kabuliat, 
there can be no doubt. Mr. Story, in uara 203 of bis work on Agency, 
says, that ‘ it is the duty of an agent, where the business in which he is 
employed admits of it or requires it. to keep regular accounts of all his 
transactions on behalf of his principal, not only of his payments and 
dishurseinents, but also of his receipts, and to render such accounts to 
his principal at all reasonable times without any suppression, conceal- 
ment, or overcharge.” See also Story’s Equity Jurisprudence, §§ 462, 
468. We may add, that an agent does nob discharge tlie duty of 
accounting, by merely delivering to his employer a set of written 
accounts, without attending to explain tliem, and produce tlie vouchers 
by which the items of disbursements are supported. 

In the written statement, which was filed by the defendant in this 
case, ho alleged (para. 12) that tlie niknH papers required by the plaintiff 
had boon prepared and submitted to him ; and in other parts of the same 
written stabumonb. he further alleged, that certain other accounts had been 
required from him within such a time, and in such a form, as rendered it 
impossible for him bo comply with this requisition of his employer. 

We think that, having regard bo tliese allegations, the proper [7573 
points for entiuiry in this case were: jirst, <lid the defendant render to the 
plaintiff such reasonable and proper accounts of his agency as the plain- 
tiff was entitled to require from him? and sc'-condly, did the defendant 
further explain these accounts and support them by the production of 
proper vouchers? Wo may observe, that the defendant does nob allege 
that his accounts have lieen sotblod, or tliat the plaintiff' has expressly or 
hy acquiescence, accepted tlie accounts submitted by him. If suffjcionb 
accounts have boon rendered, but nob explained and supported in the 
manner above pointed out. the «lofendant must be called upon to explain 
and support them. If sufficient accounts have been rendered, explained, 
and supported, or. in the latter case, as soon as the accounts rendered have 
been explained and supported, it will then lie upon the plaintiff to point 
out the entries in those accounts which he alleges to be erroneous ; or, in 
respect of transactions not shown in the accounts, to state what monies 
have boon received and not credited. The Judge must then proceed to 
deal witli the questions thus raised between the parties, treating each 
item separately. 

If, on the other hand, no sufficient accounts have been rendered by 
the dofondaob, the proper course tlien for the Court is, that pointed out 
iu a judgment of Phoar, J., in the case of Syed Shah ?Iaiahmad, alias 
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Boolaki Al V. Mussamut Bibee Nusibun (1). Phear, J., there says ; — “ The 
proper and convenient mode of doing so is to fix a day before which the 
defendant should file a written statement of his account, exhibiting there- 
in alt the items of receipt for which he is aooountahle on one side and 
all items of disbursements on the other; and to fix another day before 
which the plaintiff should file any objections which be may have to make 
to these accounts when filed ; and finally, the Judge ought to appoint a 
third day upon which an inquiry into the truth and correctness of the 
statements of account filed by the defendant should be made ; and on 
that enquiry he will take all such evidence, in the way of books and 
vouchers, and so on, as the defendant is entitled to produce, as well 
as the testimony of necessary witnesses, and also all evidence on the 
part of the plaintiff tending to invalidate the accounts or [758] to 
surcharge them ; and eventually, upon the termination of the enquiry, 
the Judge should satisfy himself, as to the amount which is due upon the 
account ns established by the evidence of both parties, and frame his 
decree accordingly. Ho ought not to give a decree for alternative damages 
founded upon any antecedently estimated amount, which must, apart from 
the evidence, be simply a matter of conjecture or of claim. lie should 
give no decree other than an order on the defendant to file his accounts, 
before the accounts have been taken, and then confine bis decree to such 
amount as ho may find to he duo iipoo the proper taking of the accounts 
against the defendant. If the defendant prove contumacious wibli regard 
to tiling his statement of accounts, the Judge may proceed with the taking 
of the accounts against l»im on the footing of evidence furnished by the 
plaintifi, and in so doing ho may makoait reasonable presumptions against 
the defendant.” See also the directions to be found at page 12 of the 
Memorandum of Practice prefixed to the edition of the Circular Orders 
published in 1870. There may be eases (and it is po.ssiblo that this 
present case may he one) in which the taking of anv account in the 
manner above pointed out. may occasion so great a waste of public 
time of the Judge, that resort may well he had to the provisions 
of the Code of Civil Procedure contained in s. 394. If it be found 
advisable to have recourse to these provisions, the Judge should then 
follow the directions contained in s. 395. and furnish the commissioner 
with such part of the proceedings and such detailed instructions as appear 
necessary. Wo think that if these directions bo carried out, there will he 
no greater difliculty in taking accounts in the mofussil than is experienced 
on the Original Si<le of this Court, or in any other Court in which 
accounts have to bo taken and settled between parties as disputations 
as the parbies in tho proseut case. 

Wo think it desirable to add, that, in order to enable the defendant to 
prepare such accounts as tho plaintiff is entitled to receive from him. the 
defendant ought to have reasonable access, at prouor times and iri the 
presence of responsible persons, to such books and papers in the plaintiff’s 
sbensta as may be necessary for the preparation of tho accounts. 

[759] The case will bo remanded to tho District Judge in order that 
be may proceed m accordance with tho above directions. Ail costs in the 
case will follow tho ultimate result. 

Case remanded. 
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Nobin Chunder Sircar and another {Defendants) v. GouR 
Chunder Shaha and another {Plaintiffs).* [15th February, 1881.] 

.Isscisnwni of Rent — Enhancement — Decree for Rental Enhanced Rate — Beng. Act VIII 
of 1869. 

Od the 25cb of Jaauary 1864, the plaiotifis obtained a decree a^aiost the 
defendants for assessment of enhanced rent. Shortly after^vards, the defendants 
executed a k.^buliat, at a reduced race, for eleven years ondiDg the 31st Assin 1282 
fl6th October 1875)- After the term had expired, the plaiotiHs sought to recover 
rent from the defendants at the rate settled by the decree of 1864. 

Field, that the decree bad been superseded by the subsequent arrangement, 
and that the plaintiff.^ could not recover root at an enhanced rate, except under 
the provisioDS of Beng. Act VIII of 1869. 


In this case it appeared that, in 1863, Messrs. Hill & Co. brought a 
suit against the defendants for assessment of rent, and obtained a decree 
on the 25bh of January 1864, by which the jama was fixed at Rs. 139-3-7. 
Shortly afterwards, on the 1st of Kartick 1271 (16th October 1864), the 
dofondiints executed a kabuliat in respect of the lands covered by the 
decree, by which they agreed to pay a rent of Rs. 26-6 per annum and to 
grow indigo for Messrs. Hill & Co., and that in case the defendants sbould 
make default in the payment of the rent or in the growing of the indigo, 
then the whole jama fixed by the decree of the 25th .Tanuary 1864 should 
become due and payable by the defendants. The kabuliat was for a term 
of olovoo yeai's, whicli expired on the 3l8t Assin 1282 (16th October 1875). 
[760] In the month of Pous 1282 (Docoinber 1875, January 1876), the 
plaintifis, who are the assignees of Messrs. Hill He Co., served a notice on 
the defendants to the etl'ect that, in future, the rent should he that fixed 
in the decree of the 25th .January 1864. 

The main contention of the defendants was, that the arrangement 
under the kabuliat superseded the decree : and also that the right under 
the decree had become extinct, as no rent had been realized under it for 
upwards of twelve years. Tlje Court of first instance, citing Doorga 
Churn Chutlerjce v. Doijamoyec Dossia (1), hold, that the enhancoment 
decree had not become ineffectual, hut bad merely remained in abeyance, 
and decided in favour of tho plaintiffs. Tliis decision was upheld on 
appeal. Tho defendants then appealed to the High Court. 

Rahoo Bhoivany Churn Dull, for the appellants. 

Rahoo Mohiny Mohun Boy, for the respondents. 


JUDGMENT. 


Tho judgment of the Court (McDonell and Field, JJ.) was delivered 
by 

McDunKTjL, J. (who, after stating the facts, continued). — Now it 
appears to us that tlie plaintills are not entitled to succeed in this 
may be woU to point out in the first instance that t!ie case of the plaj^iffs is, 


' Appeal from AppclUle Decree, No. 2289 of 1879, Hgaiosl the of ^aboo 

Krishjit Chunder Chaitcrjee. OfficiiitiDg Subordinate Judge of Nuddeii. dated the 27tb 
June 1879, •illirminK the decree of Baboo Shusee Bhusau Bauorjee, Munsif of Cnooa- 
danga, dated the 31^1 January 1878. 

(1) 20 W.R. 243. 
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not that the defendants, holding over after the expiry of the term of the 
kahuliat, are bound by the conditions of the kabuliat, and are, therefore, 
liable to pay rent according to the terms of that instrumont, nor is it 
contended that the defendants have refused to grow indigo, and are, there- 
fore, liable, under the penalty-clause, to pay the rent fixed by the decree. 
As a matter of fact, the plaintiffs do not seek to enforce the conditions of 
the kabuliat in any way. Their contention is, that, on the expiry of the 
term of the kabuliat, the enhancement decree of 1864 revived, atid has full 
effect. 

In the first place, it is to be observed that this decree does not contain 
any direction as to the time for which it is to have effect. Those who are 
conversant with the history of the law of enhancement of rent in this 
Presidency, are well aware that L761] there has been some discussion and 
difference of opinion as to the length of time for which the Courts have 
authority to fix enhanced rent. 

Then, in the next place, the parties did not, when executing the 
kabuliat, make any stipulation to the effect that, upon the expiry of the 
term of the kabuliat, the enhancement decree should survive and have 
effect. It would no doubt have been competent to the parties to have 
provided in this manner for what was bo bake place on the expiry of the 
term of the kabuliat. but they did nob do so; they did nob provide for the 
contingency by their own contract, and wo have, therefore, to see how 
the position of the parties is affected by the law of landlord and tenant. 

It appears to us, that blio arrangement embodied in the kabuliat had 
the effect of sunorsoding the onhanoomenb decree; and that, upon the 
expiry of the term of the kabuliat, if the plaintiff's seek bo enhance tlie 
rent, thcv must do so bv having recourse to the procedure laid dovvn by 
Bang. Act VIII of 1869. 

The notice served by the plaintiffs upon the defendants, is, admittedly, 
nob such a notice of enhancement as is required by the provisions of this 
Act. It is merely a notice calling upon bliem to pay the rent decreed in 
1864. Then, having regard to the provisions of s. 5 of the Act, in cases 
of dispute between the uarties, the rent previously paid by the ryot is to 
be deemed fair and equitable, unless the contrary be shown by either 
party in a suit under the .\ct. Now the rent previously paid in this case 
is the rent payable under the kabuliat; and we think, that if the plaintiffs 
seek to recover a higher rent than that so previously paid, they must 
proceed under tho onhancoment provisions of Beng. Act VIII of 1869. 

The appeal will, therefore, be decreed with costs of both Courts. 

Appeal allowed. 
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r762] APPELLATE CRIMINAL. 

Before Mr. Justice Cunningham and Mr, Justice Maclean. 

In the matter of the petition of Mayadeb Gossami * 

The E.mpress v. Mayadeb Gossami. 

[22nd February, 1881.] 

False Evince in Proceeding— Deposition of the Accused when admissible as 

^ Q^l-Evidence 

/r.— comply with the 'provisions of ss. 182 and 18.3 of Act X of 1877 
(Civil Procedure Code) in a judicial proceodiopr. is an informality which renders 
the deposition of an accused inadmissible in evidence on a charge of giving false 
evidence based on such deposition ; and under e. 91 of Act I of 1872 (Indian Evi- 
denco Act), no other evidence of .such deposition is admissible. 

[Not F., 25 P.R. 1890, (Cr.) ; R.. 9 M. 224 (227) = 2 Weir 128 ] 

Baboo Baikant Nath Dass. for the appellant. 

No one appeared on behalf of the Crown. 

The facts of this appeal sulliciently appear in the judgment of the 
Court: (Cunningham and Maclean, JJ.), which was delivered by 

JUDGMENT. 


CaNNiNGHAM, J. — The inisoner iu this case applied for a certificate 
under Act XL of 1858 in respect of the estate of two infants, and in sup- 
port of his application he gave a sworn deposition on the 4th October last 
before the District Judge. 

His deposition was made in Assamese, and was traoslafcod by the 
Sherisht.ular of the Court, and the Judge recorded it in English. He 
did not sign it, nor v?hs it read over to the witness or translated. The 
requirements of ss, 182 and 183 of the Civil Procedure Code were, there- 
fore, not complied with. This is clear from the deposition of the Sherish- 
tadar bt^fore the Deputy Commissioner. 

£763] At tho conclusion of the proceedings in his Court, the Judge 
considered that the prisoner had given false evidence, and he directed 
that ho shoiatd be prosecuted. This has resulted in bis conviction, and as 
this Court was of opinion, on the facts brought to its notice, that the 
appeal ought not to be tried by the Judge before whom the false evidence 
was given, the appeal has been called up to this Court. 

It IS conbendod for the defence, that the informalities whicli took 
place in recording the accused's deposition render the record of his 
evidence inadmissible; and that under s. 91 of the Evidence Act no 
other evidence of bis deposition is admissible. 

We consider this contention sound. By s. G47 of the Civil Procedure 
Code, the procedure prescribed by the Code is to bo followed, as far as it 
can be made applicable, in all proceedings in any Court, other than suits 
and appeals. By s. 178 a oarby to a suit required to give evidence is 
governed by tlie rules as to witnesses. Sections 182 and 183, therefore, 
applied to the accused's deposition, and those sections not having bean 
complied with the record is inadmissible. 


* Criminiil Appeal, No. GG-A of 1881, against tbe order of A. Porteous, Esq., 
Assistant Commissioner ol Kamrup, dated tbo 27th Dacembor 18S0. 
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The conviction must, therefore, be quashed, and the prisoner released. 
The record of the proceedings before the District Judge does not show 
that the Sheristadar was sworn or affirmed as required by Act X, 1873, 
8. 5 (6). The Judge’s attention should be drawn to this, and a copy of 
this judgment furnished bo him from this Court. 

Conviction gtuishcd. 

6 C. 764 (P.C.) = 8 C L.R. 38t = 8 I. A. 14 = 4 Shome L R. 78 = 4 Sar. P.C J. 193 = 
5 Ind. Jur. 16>=Ra6que and Jackson’s P C. No. 63. 

[764] PRIVY COUNCIL. 

Present : 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith and Sir R. P. Collier. 

[On Appeal from the Court of the Commissioner of Sitapore in 

Oudh.) 


Rani Anand Kunwar and another {Defendants) v The 
Court of Wards, on uehalf op Chandra Shekhar, a minor 
(Plaintiff). [9th, 10th and llth July and 19th November, 1880.] 

Hindu Law— Adoption by Widow -Contingent Reversionary Heir-Collusion— Parlu to 
su%t to contest Adoption. ^ 

Although a suil, to cooros*. i»n adoption made by a Hindu widow of a son to 
b»r deceased husband. m*y iie brought by a contingent reversionary heir, yet it is 
not the law that any on- who may have a possibility ol succeeding fo the estate 
of inheritance held by the widow for her life is competent to bring sueb a suit 

The right to sue must be limited. A.s a general rule, the suit must be broueht 
by the presumptive reversionary heir,— that is to say. by the person who woutd 
suoceod to the e.stato if th- widow were to die at the time of the suit But it mav 
be brought by a tnorc distant heir, if those nearer in the line of succession are in 
collusion with the widow, or have precluded themselves from interferinc The 
rule laid down in Ape/, v. Jayannath Vithal (1). approved. Reference 

made to Kooer (Joolab Stnyh v. i?oo Kurun Singh (9), 

H the noare.t heir had refused, without sufficient cause, to institute proceed- 

^ himself bv bis own act or conduct from suing', or had 

colluded with tbo widow, or had concurred in tbc act alleged to be wrongful the 
next presumable heir would be in respect of his interest competent to Lo In 
such a case, upon a plaint stating the eircum-ttnees under which the more dis- 

discretion in deter- 

i vyhether ho was or was not competent, in that re.spect to sue • and 
rhe'suR. •>« ^-de a paH^tO 

In a suit to have an alleged .vdoption set aside, the plaintiff, a minor through 
his guardian, claiin-d to sue, on the strength of being tbo adopted son of iL 
husb>4nd of a daughter of a brother of the farh^p . j oiine 

authority tho adoption whs alleged to bavo been mnde by thV wklow^the ^deknd^ 
ant. Tbo Judicial Committeo, with lut docidini? that defend- 

minor had tho baino rights a naturally born son and without 
he would hovo been eolitled. io dclauU „ “ sue eid't o JSe 
estate of inboritanc-^, after the d<‘ith of tho widow oomtnd m.r k ^ it 

made out m tho manner above indicated. should have beeo 

[F. , 8 C. 5 #0 (575) ; DA. 4 11 f444l = A. W N (18871 01 • i o K r,i j /n rr. 

2A.L J.«„9, = A.W.N.U00b,G,7,i 

(1) 10 B.H.C.R. A.C.J. 361. 


(2) 14 M.l.A. 187. 
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(403) = 1 M.L.T. 183 (196)^16ai.L.J. 307 (329); 11 C,L.R. 198 (202)* R 6 
A. 428 ^430); 28 M. 57 (61)^14 MX.J. 209 (212^; 1 A.L.J. 375 (376); 8 A. 
3G5 (370)=6 A.W.N. 129 ; 32 0. 62 (69) = 9 CAV.N. 25 (29J ; 1 A.L J. 380 (382) • 
13 M, 195 (196); 17 iDd. Gas, lOl fl04)«8 N.Ij.R. 113 (119); 8 O.C. 81 (83): 8 0* 
W.N. 466 (466) ; 15 M. 422 (423) ; 18 M. 53 (57) ; (1913) M. W.K. 383 (334) • 3 
C L.J. 224 (229); (1908' A.W.N. 207; 10 C.L.J. 263 (269); 14 M.L.J, 149*31 
I. A 67=6 Bom. L.R. 495 = 26 A. 238; 3 O C. 336 (338); 3 N.L.R. 35 (39); 
3 Ind. cas. 178; 16 Ind. Cas. 247 (249); 26 M. 291 (316); 5 O.C. 360 l363); 9 A L J. 
158(161) = 13 Ind. Cas. 632 = 34 A. 207: Cons., 11 M. 106 (113); Expl , 20 B. 
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8home L.R. APPEAL from a decree of the Court of the Commissioner of the 
78^4 Sar. Sitapore Division of Oudh fl5th June 1877). affirming a decree of the 
P.C.J. 195= Deputy Commissioner of the District of Bara Banki (29th August 1870). 

5 iDd. Jur, TI)6 (question raised in this appeal was, whether the respondent 

161= Chundra Shekhar, a minor suing by his guardian, was in such a position 
Rafique and®^ heir, that he could claim the setting aside of an adoption, alleged to 
Jackson's have been made by the first appellant, the Rani Anand Kuowar, as widow 
P C. No. 63. Shunkersahai, deceased, of the second appellant, Radakisben. 

The disputed adoption was said to have been made in 1851, under 
the written authority of Shunkersahai, who had died in 1841. After his 
death, the first appellant became [and after a suit wis lieclared— see 
\l irloio of Shuiikersahai v. liajah Kashipersluid (1)] entitled to the rights 
of an under-proprietor in certain villages, forming part of the taluqua of 
Sessendi, for a widow's estate. 


The minor, Chandra Shekhar, was the adoorred son of the last baliiq- 
flar of Sessendi, Raja Ka^^hipershad, whoso wife, Mus^amut CJmmsd Koer, 
was Shunkersahai's paternal uncle's daughter. On the death of Kashi- 
)jorshad. the minor's estate had come under the Court of Wards, of which 
the Suporintondent. suing on behalf of the minor, ha<l obtained a decree 
in tlie Court of tlie Deputv Commissioner of Bvra Banki, to the otroct 
that noibiier the adoption of Ridakishen, nor tho autlioriby to make it, 
had iieou prov<3d. 

This decree svas conlirmotl on appeal bv the Court of the C Dmmissioner 
of Lucknow ; who however held, that the minor olaiutitT, nob being related 
bo Shunkersahai in any degree tliab oouM be unilersbooil to come svibhin 
tho table of succession in the Mitakshara, had not a reversionary interest 
sulliciont to <3nable lum bo maintain this suit. But that as taluqdar of 
Sessondi.tlio minor could maintain the suit, becausolsaidtheCoramissiooer) 
[766] a taluqdar had a reversionary interest in ovary uuiler-propriebary 
tenure in his estate." 


Tho fiicts of the case are state 1 in their Lorilsiiips' judgment. 

Mr. J. Lieth, Q. C. and Mr. R. V, Dof/ne apnoare I for the appel- 
lants. 

Mr. T. n. Coiote, Q. C., anti Mr. J. D. Mni/no foe the rospomient. 

An objection was taken on behalf of the rospondenb, having reference 
to the elTect given bo the concurreab findings of a Court of first instance 
and an Appellate Court on matters of fact. This was disallowed in regard 
to the nature of the questions raised ; see reference to the usual course 
made in the judgments in Pauliem Valoo Chettxj v. Paxdiem Soorxjah 
Chettxj (2) aud in Goshahi Tota Ram v. Raja Rickniunce Bullub (3). 

It was then argued for tho appellants, — Hrst, that^the interest of the 
minor Cliandra Shekhar, in the estate held bv the widow, was too remote 

(2) 1 M. 252 = L.R. 1 I* A. 114. 


(1) L. n. 4 I. A. IDS. 
(3) 13 M.I.A. 82. 
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basis for his suiog through his guardian to contest the 
rnt/rel^ln >« Pnodtv tO him, to 

L Appellate Court had rightly held that this minor had 

had errpdTn interest, as a bandhu. as would support this suit ; but 

est^ for rl- that as taluqdar of Sessendi he had a sufficient inter- 

kLiI? purpose. Secondly, the minor, as the adopted son of Raja 

Kashipershad %vas not entitled to succeed through the Raja’s wife his 
^optive mother Ummed Koer. to her collateral relation. Shankarsahai 
He was not so entitled, because there was authority for holding that 
adopted sons aid not succeed ex partematerna to collaterals Ou this^point 

Hindu law. ch. 6. nage 78 of 3rd edition ■ (hinna 
^lya V. Kishen kishore .]) Morvn Moee Debeah v. Bejoy Kisto (2) ■ Chin 

CffinrmolT (3). Table of ^Succession 'vfvlda 

Chintamoni, translated by Prosonno Kumar Tagore 

respondent it was argued that the minor’s interest in 
the estate of inheritance was sufficient to support this suit for its protection 
against the act of the widow. Where the immediate heir was in a 
position to sue, a more remote heir was allowed to contest the acts of the 
widow ,n Bal Gohind Bam v. Hirneranee ft), in which case th^ nd. Lin? 

7 ‘ea“ -s: ixzjxzt: 

Dossee v. Sayormoney Dosscc (7), and Ilunmlot^ />«// Tf ^ "‘oiic]/ 
(8), ,viU, reBa,-.! to tho natur^ot the est^to 

Hnor"R f" '""‘■'■noe couW come in for the motection of the ini eiT- 

Un tho second part of the arcumoot j . ^ ^ * 

could succeed ec parte ynab rnn. and was or was’ not in t\ son 

.iietant ben.lhu in the family o his a.foptivo mother ?, '' 
that the course of decision in tZ XXZ7XZ, \ZZT”'’’‘' T 

adoptive m’otheX^ fmoily. :ZrXl,Xc XXnJT iZZ'ZV' 
position of „ distant handhu : and tS^M? aL“ 

clK piu as. 2:i. 70. ch. iii, paras. IG. H : Mitakshara.' ch i? s 2!"^! 
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30 and 31 ; Sutherland’s Synopsis. 668 ; Macnashten’s Hindu Law, Vol. I, 
ch. vi, Vol. II, 88; Stokes’s Hindu Law Books, 420; and Mayne’s 
Hindu Law and Usage, para. 149. 

In reply it was insisted that the nearer heirs had not been shown to 
be precluded from suing. It was also argued, that the existence of the 
adopted son’s right to succeed ex parte inaterna would not accord with 
the general principle that the wife, on marriage, left her own gotra and 
entered that of her husband. The verses in the Dattaka Mimansa and 
Chandrika. cited on this point, were vague. 

JUDGMENT. 

Their Lordships' judgment having been (November 19th) reserved, 
was delivered by 

Sir R. P. Collier. — The suit out of which this appeal arises was 
instituted in the Court of the Deputy Commissioner of Lucknow, in the 
Province of Oudh, by the respondent, the Superintendent of the Court of 
Wards, on behalf of Raja Chandra Shekhar, a minor, against Rani Anand 
Kunwar and Radakishen, the appellants, to set aside an adoption set up 
by them, by which, as they alleged, the first defendant bad adopted the 
second defendant as the son of her deceased husband, Sbankarsahai. 

The suit was transferred to the Court of the Deputy Commissioner 
of Bara Banki in the district of Sitapore. 

The minor on whose behalf the suit was instituted is the taluqdar of 
Sossendi. the talutj having descended to him as the adopted son of Raja 

Kashiporshad. the former talucjdar. 

By an order of Her Majesty in Council made in the year 1873, 

in pursuance of a report of the Judicial Committee in an appea* 
which the first defendant was appellant and the [769] aforesaid Kaja 
Kashinorshad was respondent, the first defendant was declared to be 
entitled, as the widow and heiress of the aforesaid Shunkersabai. to a 
Hindu widow's estate of inheritance, in four of the mouzas. and to a ooe- 
third share of the profits of seven others of the mouzas comprised within 
tl.e said taluq of Sessendi, and to a sub-settlement of the said four 
mouzas (sve the case of tho Widow of Shaiikarsahai v. Bajah Aashipcr- 

plaint in tho present suit, which was filed on the 8th July 1875. 
stated that the suit was brought to sot aside the so-called adoption of the 
second defendant, and also to set aside a decree given under s. lo. Act 
VI 11 of 1859 declaratory of the so-called adoption, obtained b> the 
defendants hv fraud and collusion. It alleged, that the pid Raja Chandra 
Shekhar was taluqdar of Sossendi : that, at the time of tho said decree, the 
defendant No. 1 was a sub-proprietor of the said taluq. and liable to him 
for the Government revenue demand plus a certain percentage: ami that 
tho etlect of the so-called adoption and decree, so long as ^hey weie no 
set aside was to put the so-called adopted son of tho first defenoant 
her niaceas sub-proprietor, and thus to thrust upon the taluqdar, m 
method contrary to law, an obnoxious sub-proprietor. . , 

The plaint further stated, that the said Raja Chandra Shekhar w^ 
entitled, in reversion, to the sub-propnetary estate decree 

ant No. i. and. that the etlect of the so-called ^ ° reversion ; 

.leclaratorv of it. was illegally to injure and vostpoue ^ in 
tiv.ir, the said Raja Chandra Shekhar was further entitled. 

(1) L. R. 4 I. A. 198. 
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reversion, to the sub-proprietary estate so held by the defendant No. 1 as 

aforesaid, by right of purchase under a deed of sale bearing date 7th day 

of November 1862. and that the effect of the so-called adoption and of 

the decree declaratory of it. was illegally to injure and postpone that 
reversioD. 

The first defendant filed a written statement, in which she set up the 
adoption as haying been made in 1851 in pursuance of the verbal and 

husband. She also set out a genealogical 
tree oi the family which both [770] parties admitted to be correct so far 
-as \t goes, and of which the following is a copy : 

Imrit Lai Pathuk. 


1880 

Nov* 19. 

Privy 

Council. 


Kooodun Lall. 

Sbankarsabai, 
married to 
MuKsamut Anuod 
Koer. 

I 

R'tdakisheo. 
adopted sod of 
Sbankarsabai. 

I 

Ad judbia 
Perfibad, 
alive. 


I 


I 

Mobua Lall. 

I 

Mussamut Ummcd 
Koer. married 
to Raja 
Kasbipersbad. 

Chandra Sbekbar» 
adopted by Raja 
Kasbipersbad 


I 

Sitaram* 


Luchaman 

Pordbad, 

alive. 


I 


I 

Rugbuoatb 

Pershad. 

dead. 

I 


Had three 
daughters, 
who have 
SODS, all 
alive DOW. 


1 

Beni Madbo, 
alive. 


Shoo RuttOD. 
alive. 


I 


Ram Ruttoo, 
alive. 


She further stated, that the plaintiff had no loriii i i 

the Superintendent of the Court of Wards any right to institnfA nf 

Further, she alleged that the plaintilT had no Hch^ ^ ''T 

moans^bo oo„s,cie.e,J tho nearest reversioner to her or to I.er hushamr'' 

the i-™s?ir‘=:ev‘;rnor!'°rhrt‘'r^ht':rt^^^ 

dar or by inheritance; hut that he was a remotr r„„ " 

X"o;":;;i‘zterdeot;rr 

was concerned. ^ plaintitf 

Upon appeal tho Commissioner ^ ^ 

Co,nn.issioner, hut on a dilTorer/rounr He ‘.u" P'P'’*'' 

Commissioner that the plaintiff had not proved the Tu ^ / T*"'' 
purchase of the 7th xNovomber 1862 upon whieh K of 

the plaintiff was nob a reversionary het of ShanV 

that, as talu,dar. ha had a reversion:;y Uterest iTt he'-snh' 

him to maintai7tCut 

Their Lordshios are of ooinion fhof .i .. 

reliance was placed on behalf of the plaintiff an'?^ ffound upon which 

'missioner decided in his favour.— that L r T 

our. ir... that as taluqdar he had a right 
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to have the alleged adoption and declaratory decree set aside as against 
him, — is wholly untenable. Indeed, the learned couosel for the respondent 
was obliged to abandon it. The last of the three grounds upon which the 
plaintiff relied in his plaint, viz., that be was entitled, by purchase, to the 
immediate reversion in the said sub-proprietary estate. — fails in fact, inas- 
much as both the lower Courts concurred in finding that the alleged deed 
of sale of the 7th November 1362 was not proved. 

The only remaining question then is — Is the minor a reversionary 
heir of Raja Kashiporshad ; and if so. is he entitled to maintain the suit ? 

It appears from the genealogical table above set out. and it is not 
disputed, that the minor is the adopted son of Raja Kashipershad, who 
was the liusband of Ummed Koor, the daughter of Mohun Lall, who was 
a brother of Koondun Lall, the father of Shankarsahai. It is unneces- 
sary to determine whether be could, under any circumstances, succeed 
by inheritance to the property of Shankarsahai : and their Lordships 
[772] abstain from expressing any opinion upon that point. Admit- 
ting, however, for the sake of argument, and only for the sake of argu- 
ment. that, as an adopted son, he had the same rights as a naturally-born 
son. and that, as a naturally-born son of Ummed Koer, be would have 
i)een entitled, in default of nearer relations, to succeed by inheritance to 
the property of Shankarsahai. it could only have been in the character of 
a distant bandhu. It is clear that a son of a daughter of a father's 
brotlior is much farther removed in the order of succession than a son of 
a father’s brother, or a son of such a son. In any view of the case, the 
miner had not a vested, but at most a contingent, interest in the property 
of Shankarsaliai during the lifetime of his widow ; see Tliirrudoss Dutt v. 
linnijunmoncu Dossec (1). 

The »iuostion then arises, is the contingent reversionary interest 
wliicli tlio minor has, if lie has any, sutlioiont to enable him to maintain 
the action whicli is brought to impeach tlie adoption of the second defend- 


ant/ 

Their Lordships aro of opinion tliat although a suit of this nature 
may he brought by a contingent reversionary heir, yet that, as a general 
rule, it must be brought by the presumptive reversionary heir, -that is to 
say. hv the ])erson who would succeed if tlio widow were to die at that 
moment. They aro also of opinion that such a suit may he brought by a 
more distant reversioner if those nearer in succession aro m ^llusion with 
the widow, or have precluded themselves from intorfonng. They consider 
that the rule laid down in Bhikaji Apaji v. Ja.iavnuth Vithal (2) is correct. 
It cannot ho the law that any one who may have a possibility of succeeding 
on the doatli of the widow can maintain a suit of the present nature, for. 
if so the right to sue would belong to every one in the lino of succession, 
howeve. remote. The right to sue must, in their Lordships opinion be 
limited. If tlie nearest reversionary heir refuses, without sufficient cause, 
to institute proceedings, or if ho has precluded himself by his owu 
conduct from suing, or has colluded with the widow, or 
act alleged to bo wrongful, the next presumable reversioner would L77dJ 
entitled to sue; seo Kooer Goolab Shioh v. Rao hurun 
such a case, upon a plaint stating the circumstances 

more distant reversionary heir claims to sue, the Court jg 

a indicia! discretion in deterrmnu^g_whothe^ the r^oto le 

V2) 10 B. H. C. Kep. A. C. J. 351. 

(3) 14 M.I.A. 176. 


(1) 2 Tav. and Boll 279. 
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entitled to sue. and would probably require the nearer reversioner to 
be made a party to the suit. 

In the nresent case, the Superintendent of the Court of Wards claims 
m the plaint a right to sue on behalf of the minor as a reversionary 
heir, without alleging that there are no others nearer in the line of succes- 
sion, or that those who are nearer have precluded themselves from suing. 

4 .U >. argument before their Lordships, it was contended 

that Adjudhia Pershad and Luobman Persbad. two of the sons, and 
bheo Hutton and Ram Button, the two grandsons of Sitaram. had precluded 
themselves from suing to set aside the adoption and declaratory decree 
mentioned m the plaint; but no such allegation was made in the plaint 
nor does the point appear to have been taken in the Courts below. 

No issue was raised, nor was there any finding of either of the 
lower Courts, in support of chat view of the case. The point is not even 
expressly alluded to in the respondent’s case or reasons. Their Lord- 
ships cannot at this stage of the case, give any effect to the contention 

bven if It wore allowed to prevail, it would not apply to Beni 

Madho, who was stated to bo alive, but not to have been heard of for 

some time. It does not appear, that he had been unheard of for a length 

of time sufhcient to svarrant a presumption of his death. Moreover 

there was no allegation of his death, and no issue whether ha was alive 

or dead, nor any evidence of an attempt to ascertain the fact. It musc 

therefore, be taken that there may be a son of a brother of Shankarsahai's 

hither m existence who is not procludod from suing. Consequently, the 

minoi. who 1^9 raorely the son of a daughter of a brother of the father, is 

not under the rule applicable to such actions as che present, entitled to 
niainkain the present suit. 

'[^marked that it appears from the geDea-[774] 
logical table that bitaram had throe daughters who have sons living They 
wou < be as near in succession to Shankarsahai as the minor plaintitf 
would have been, oven if he had boon a naturallv born son 

p “‘"'i that even if .Adjudhia Pershad. Luch- 

^^^tton have precluded themselves 
from suing to set aside the adoption, che minor plaintitf could not, even 

an‘ k" J'""’ f adoption of the second defend- 

ant should ho set aside, succeed to the propercy of Shankarsahai. if either 

T" ^‘taram should survive the first defendant 
The minor, admitting him to bo a handhu. has merely a very remote 
possibility of ever succeeding to the property of Shankarsahai. Thet 
Lordships will, therefore, humbly advise Her Majesty to reverse the 

"Ih ^ dismiss the suit, with costs 

in both the lower Courts. The appellants’ costs of this appeal must be 

paid out; of the estate of the minor Chandra Shekhar. 

Solicitor for the appellants : Mr. T. L. Wilson. 

Solicitor for the respondent: Mr. 11. Treasure 
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Before Mr. Justice Pontifex and Mr. Justice Field. 


In the m.\tter op the petition op Asgur Hossein and 
OTHERS. The Empress v. .\sgur Hossein and others.* 

(lOch March. 1881.] 


= 4 Shome 
L.R 12 


‘‘ Incapable of givinq Evidence " — Evidence Act (/ of 1872), s. 33 — Duly of Committinef 
Magistrate — IVtOwsses — Eiamtnation on Oath — SMtemenls of TPtJness«s. 


Tbo iucapacity to give evidence meationed in s. 33 of tbe Evidence Act need 
not be a pcrmaocot incapacity. 

In rc Pyari Lall (1) dissented Iron]. 

(|77S'J Tbe Magistrate, to whom a complaint was made, examined certain 
per.sons oo oath in tbe absence of the accused, merely for tbe purpose of ascertain- 
ing whutbec there was any, and what case, against tbe prisoners ; and be did not 
take down in writing the statements of tbe persons so examined. Held, that 
the Magistrate was wrong in examining the witnesses on oath in tbe absence of 
tbe accused, or for the purpose of tinding ont whether there was a case; but 
that, naving done so, he was not bound to take down tbeir statements in writing. 


In tlii3 case ouo Asgur Hossein, a Police head constable, and four 
cliowkidars, were charged with voluntarily causing hurt to two moo, 
named respectively Dooli and Darsbaa. The committing Magistrate 
made an enquiry not in, the presence of the accused, in the course of 
which he examined certain persons, some of whom were afterwards called 
as witnesses. No note of those oxamiiiations was made by tlio committing 
Magistrate, tbougii the persons examined wore examined on oath. At the 
trial it was jiroved, that one of the com))lainants. Darsban. was ill, and 
cuntinei to his house; and the Judge, under s. 33 of tiie Lvidonco .Act, 
allowed in evidence the deposition wliich Darshan had made before the 
committing Magistrate. The prisoners, having been found guilty by tbe 
Sessions Judge sitting with assessors, appealed to the High Court. 

Mr. .1/. M. iihosc for the appellants.— The prisoners have been projudi- 
cod in tlieir ilefonco by the conduct of tbe Deputy Magistrate, who refused 
to give them conies of the depositions on which the committal was 
based. Again, the deposition of the complainant Darshan should not have 
boon admitted in evidonce. as there was no proof that he was incapable 
of giving ovidonco ' within tlie meaning of s. 33 of the I'jvitlenco .Act. See 
la the niattcr of Pyari Lall {1). 

The judgment of the Court (PoNTiFK.': and llELD, JJ.) was 

dolivorod by . , , i., ■ 

Pontifex. j. — (The learned Judge, having gone through the evi- 
dence. coniirmed the tinding of the Sessions Judge His Lordship then 
coutinuod J 


JUDGMENT. 

[776] The deposition before the Deputy Magistrate of one of the 
complainants (Darshan) was admitted by the Sessions Judge under s. 33 
of tho Evidence Act. it being stated bv certain of the witnesses that he 
was ill and conbiied to his house. We are of opinion, that the eviden^ 

• Ci-imn.il Appeal. No- 67 of 1881. aRainst tbe order of H. L- Oliphant, Esq., 
Judici il CummissiODer of Chota Nagpore, dated the 15th December 1880. 

(1) 4 C.L.R- 504. 
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08 to bi3 illness was nob sutticienfc to bring the case within s. 33 of the 1881 
’ yidenoe Act. Tbe Sessions Judge ought bo have required more precise March lO. 

evidence as to tbe nature of the illness and the incapacity of the witness 

to attend. A case has been cited to us. that of Pj/ari Lull petitioner (l). Appel- 
in which It was held, that the incapacity to give evidence mentioned in LATE 
s. 36 must be a permanent incapacity. In our opinion, that is not a neces- CniMrNAr 
sary construction. We are inclined to think, on the construction of tbe 
entire section, and from reference also to s. 32 which precedes it, that 6 0.774 = 
something short of permanent incapacity might satisfy the words oftheSC.L.R. 124 
section moapable of giving evidence." It is not, however, necessaiv to =4 Shorao 
decide that question in tnis case, or we might have to send the case 12. 

before a hull Bench. It is sufficient in this case, without reading the 
deposition of Darshau. to support the conviction. 

There was a preliminary objection which was taken, viz., that the 
committing Magistrate had made a kind of preliminary emiuiry. in which 
he examined certain persons, some of whom were afterwards called as 
wibuessos; that the appellant before us applied for the depositions given bv 
these persons ; and that though they were so examined, in answer to his 
application no depositions wore forthcoramg. This Court called for an 
explanation on this point. Toe Deputy Magistrate explains that this 
preliminary enquiry was not an enquiry conducted in the presence of the 
accused ; chat the enquiry ho made of these particular persons was for the 
purpose of finding out whether there was any and what case; and that he 
did Qoc takedown their statements in writing, though ho did examine 
them after swearing them. We think it was inofficious and improuer to 
swear those witnesses on an occasion and for tho purpose as stated 

them, we are of opunon that, under the eir- 
Lf f/jeumstances. .lo was not hound to takedown their statements in 
writing. As blie Deputy Magistrate was only the committing officer and 

as ho did not try tho case, we think that tho accused has no cause of 
complaint in this respect. 

The conviction will be confirmed. 

Convictio/i con/inued. 

6 C. 777 = 8 C.L.R. 117-4 Shome L R, 110. 

APPKLBATE CIVIL. 

Before Mr. Justice McDondl and Mr. Justice Field. 

Kanai Lai.l Khan* and an<ithku { Defendants ) 0 . Sashi Biu-sun 
Biswas and oxHiiUS ( PlamUds).’ [Uth February. 1881.] ‘ 

ReprejentnlUe-liev.vor of Siiit-.^ubslitulion-lssue- -Mortnng. Decree-flindu Wido,o 
1 urty to Suit lies Judtc'ti i -Code vf Cunl Pr.tc-’durr (..Jcl .Y of 1S77). ss. 1.) 244 

Where iho pi li.if.Hl in n prays tli i: a m *y ho subHit.itr >4 nn n,.. 

record an the her <if a .lefcnJi.K wh . diol. the J»-l^a should raise an issue 

derendTor be substituted is the heir of the deceSed 

In 1872. .1 brou<?ht a suit on a inort>a?o -aijiios', th- inort^aRor a HinH,. 
widow. Who died peudinK tbe suit. A then applied that the suit'’should be 1"%“ 
ved agiins O as the r...pr-son.a-,veof the defoudant. B denied that be waS .uch 

ropro,s.ntat.ve. butjbe .Judee refused to into the question, made O a oar 

* App^^il from Oricin^l Decfco. ^09 r\i ^a'7^» ^ ^ 


(l) 4 C.L.R. 604. 
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and gave A a decree for the sale of the mortgaged properly. B subsequently 
brought a suit to have it declared, inter alia, that the mortgage and decree only 
covered the widow’s life interest. 

Held, that the suit was not barred either as res judicata, or under the provi- 
sion of s. 244 of the Code of Civil Procedure. 

[Diss.. 7 A. 547 (549) = 5 A.W.N. 132 (1331 ; F.. 17 C. 57 (65) ; Exol., 16 C. 1 (S) ; 
R.. 8 A. 626 (6341 = 6 A.W.N. 223 ; 3 O.C. 273 l275i ; D., 16 C. 603 (608) ] 

Previously to tha year 1873, Digambar Mondol, who was possessed 
8 C.L.R. 117 of several immoveable properties in the 24-ParganDas. among which 
= 4 Shoroe was a two-anna share of taluq Huda Rasbkhali, died, leaving his 
L.R, 110. widow Rotnoni his solo heiress under tlie Hindu law. On the 6tb 
of October 1863, Romoni borrowed [778] certain moneys from Ausho- 
tosh Dhur and Mutcyloll Dhur, and to secure the re-payment of this 
loan she mortgaged the two-anna share of taluq Huda Rashkhali. The 
mortgagees afterwards brought a suit on tlieir mortgage, which they fore- 
oioseci on the llih of March 1870. and, in execution of a subsequent 
decree, obtained possession of the property in the early part of the year 
1872. On the 27th of May 1B70. more than three months after the fore- 
closure decree, Romoni again mortgaged the two-anna share of taluk Huda 
Rashkhali. this time to one Ramdhone Khan. On the 17th of May 1872, 
Ramdliono Khan instituted a suit on his mortgage, and ponding this 
suit, Romoni died on the 15th of Juno 1873. On the 10th of July 1873, 
tlie present plaintilTs Sashi Bhuson, Giren.lro Bhuson, and Monendro 
Bhuson Biswas (wlio at the death of Romoni wore the next heirs in 
reversion of Digambar Mondol) were, at the instance of Ramdhone 
Khan, made parties by their father and guardian, as representatives 
of Romoni. On the 5th of August 1873, a decree was passed in 
favour of Ramdhone Khan, wbicli declared t(io mortgaged property 
liable to satisfy the decree, and directed that, should the decree nob 
ho satisliod out of tlie sale of the property, tlion that the same should bo 
realized from the estate loft by the deceased debtor Romoni Dasi. In tlie 
early part of 1877, the present plaintitTs instituted a suit against Mutty- 
loll Dhur aiul .liishotosh Diiur, claiming possession of the property, on 
the ground, tliat Romoni mortgaged without nocossiby, and therefore the 
foreclosure proceotlings passed onlv tlie interest of Romoni. On the Ith 
of September 1877, tlie plaintiffs obtained a decree, and shortly afterwards 
obtained possession. 

On the I8th July 1878, Ramdhone Khan applied for execution of the 
decree of .\ugust 1873 by sale of the mortgaged property. On the 27th 
of July 1878. the plaintiffs filed a petition of obieotions, which were over- 
ruled, and tliis decision was aflirraed on appeal, and the sale of the property 
ordered, subject to the claims of the reversioners. 

On the 20th Januarv 1879. the plaintiffs, under the provisions of 
s. 283 of the Code of Civil Procedure, filed the nresent suit against the 
heirs of Ramdhone Khan, claiming that Romoni borrowed the money from 
Kamdhono Khan for her own use. and [779] nob for purposes which 
would constitute the mortgage binding on the reversioners; 
rights wore not liable to he sold under the decree of August 1873. ihey 
further coDtondod that no interest whatever passed under the mortgage, 
which has been executed subsequently to the foreclosure decree of Ausho- 
tosh Dhur and Muttyloll Dhur. The lower Court gave a decree in favour 
of tho plaintiffs, from which the defendants appealed. 

Baboo Hash Behan/ Ohose. and Baboo Suroda thiirn Jlittcr, for the 
apoellants.— This claim is res judicata, the present plaintiffs were parties 
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FEB. 9. 

Appel- 
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Civil. 

6 C. 777 = 


504 



III.] 


KANAI LALL KHAN V. SASHI BHUSON BISWAS 6 Cal. 780 


to tbe suit in which bho decree of August 1863 was passed, and it was 
then they should have raised their contentioa. At any rate, the questions 
which they raise are questions between the parties to the previous suit 
and relating to the execution of the decree, and by s. of the Code of 
Civil Procedure no separate suit will lie. Chowdhrij Waked Ali v. Miissa- 

milt Jamiee (1) aud Ameeroonnissa Khatoon v. Sleer Mahomed Uossem 
Ckowdhri/ (2). 

Biboo Sreenath Doss and Baboo Kali Prosoiitio DiUt, for the res- 
pondents. g 

JUDGMENT. 

Tlie judgment of the Court (McDonkll and Field, J.I.) was 
delivered by 

Mc'Ddxj-jll, J. — The facts of this case are briefly as follows : One 
Roinoni Dasi. the widow of Digainbar Mondol, borrowed Us. 2,000 from 
tlio ancestor of the defendants in the present ease upon the mortgage of 
a certain property. This money was not paid, and the mortgagee brought 
a suit against Romoni Dasi on the 17th ^^ay. 1872, to enforce the mort- 
gage hen against the mortgaged property. While tliat suit was pending, 
Konioni Dasi died; and on the lOtli July, 1873, the mortgagee applied to 
liavo tlie plaintitis in the present suit substituted as defendants in the 
place of Roiaoni Dasi. In that petition the rnortgagee stated, that the 
piesont {ilaintirts, Sashi Bhuson Biswas and others, were the heirs of 
Romoni Dasi. These persons were at that time minors, and Bhoopal 
Ohundor Biswas was their father [780] and guardian. Notice was served 
upon Bhoopal Clumder Biswas, and he. Bhoopal, came in and filed a 
petition on helialf of the minors. 

In that petition it was distinctly asserted that the minors wore not 
the heirs of Romoni Dasi ; that tliey were sisters sons of Romoni Dasis 
hushand, Digainbar Mondol. and as such, wore tlie true heirs of Digainbar 
Mondol, and were in no rosi)ect heirs of tluj widow Romoni Dasi. or of 
her stridhan. It is furtlior alleged in that petition, tliat the debt incurred 
by Romoni Dasi was a iiersonal debt incurie.l for lier own lionefit ami 
that It was not mcuneil for any legal necessity wliicli would have the 
effect of making such debt cliargeahle upon her husband’s estate 

♦ 1 Subordinato Judge before whom the case was ponding recorded 

the following order; Tim lieirs of the husl.and of Romoni Dasi have 
rai.sed a now plea m the case, r/;.. tl,at tlie propertv secured in the hond 
could tiot 1)0 made lahle for her jiorsoiial debts. Tliis plea is foreign to 
this suit. II, IS could not have I, eon raised by the deceased defendant and 
Wioy. coming m as her rojiiesentativos. cannot he allowed to raise it 
Ihe property was described in the bond as belonging to the debtor herself' 
am not to her husband: and the .luestion as to whether that 
statement IS correct or not, cannot bo legitimatelv trie.l in this suit 
1 leave tlioso heirs to settle tliat question bv a diirorcnt suit if 
they are rea ly ,n earnest.” Now there is undo.it, ledlv an eiror in 
the part <.f this order, which says that the present iilaintiffs came in 
as the ropresontativos of Romoni Dasi. Thev did not ” come in ” if bv 
that was meant coming in of their own acconl. Thev were Inon.ikt in by 
the mortgagee, ami so far from coming in as heirs ami representatives of 
Romoni Dasi, they, tlirm.gh their guaivlian, contended that they wore nob 
tie hens of Rmnom Dasi. hut the rightful heirs of Digambar Mondol 
Befo.e making these mmors parties to the suit in the character of heirs 


(D 11 B L.R. 149 = 1« W.K. laa. 


( 2 ) 20 \V,R. 280. 
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1881 of Ronioni Dasi, it would have been propev for the Subordinate Judge to 

Fbij. 9. raise an issue and come to a judicial finding as to whether they were or 

wei’e not the right heirs of Romoni Dasi. 

Appel- We think it clear that no such issue was raised, and that no [781] 

LATE such question was substantially decided between the parties. In the 

Civil. decree, the minors are not mentioned as heirs of Romoni Dasi, and the 

— decree was passed against the mortgaged property with the further 
6 C. 777=* direction that any balance not realized therefrom should be realised from 
8 C.L R. Ii7tlie otlier properties of the deceased judgment-debtor, Romoni Dasi. 
= 4 Shome Tliere was no direction that sucli unrealized balance should be recovered 
L.R. 110, from any assets belonging to the estate of Romoni Dasi in the liands of, 
and undisposed of hy, the minors, who are the present plaintiffs. Tlien 
it is clear that tlie words whicli we have above quoted — •“ I leave these 
heirs to settle that <]uestion l)y a different suit, if they are really in earnest,” 
— <listinctly excluded from tlie adjudication in tliat suit tlie question 
wliether tlic minors could he made liable as the riglit heirs of Digainbar 
Mondol. 

It was first contended beloro us hy the learned pleaders for the 
apiiellants, that tlie present suit is barred by /vs ,/«d/ca/rt. We tldnk it 
iineossihle to say, that a question not only not decided in the previous 
suit, hut in express language excluded from tlie decision therein, can lie 
treated as a rrs jiuluntti, so as to estop tlie plaintiffs in tlie present case- 
.\ftor tlio decree liail lieon passeil in tlio suit brought by the mortgagee, 
execution was taken out, and the proptn-ty, whicli was the subject of tlie 
mortgage bond, was attached in execution. The present plaintiff's apiiearod 
before the Subor<linate J udge, and raiseil an objection to tlic attacbmonb 
of the pn)jiert> . The olijeelioti thus raised again in the oxecution-proeeod- 
ings was sulistantially the same riuestion wliieli they had asked to liave 
decided m the prouoedings before jlecrco, ami which the Suhoniinale Judge 
lia<l in express language refused to adjudicate. It is not to bo wondered 
al, therefore, that the then Svdioriliiiato .Imlgo refused to deal with this 
ijuestion in the execution stage. His order refusing to deal witli it was 
appealed : and the order of the .\i>pellato Court was. that the iiroiiorty 
should he sokl, but at the same time that notice should lie given that it 
was claimed hy the reversioners. — ihat is. the iilaintiffs in the jirosent case, 
as their own jiroiiei tv. 

The pleader for the aiijiollants has addressed a long argument to us, con- 
lendiuy that the question wliich tlie plaintiffs now ask [782] to have decid- 
ed was a (piest ion wliicli ought to have lioen docideil hotwoon them and the 
piesent defendant in tlie execution-proceedings; tliat it was in fact 
a question falling within clause (c) of s. 244 of the present Code of 
tlivd Procedure, that is, a ijuestion lietween the parties to the suit m 
which the decree was passed or their represontativos. and relating to 
Iho o.xeeution. <liscliarge, or satisfaction of the decree. Ho has rolled 
in siipi)orL of tliis contention upon the case of Choirdlirtj Ah n* 

Mussfuaut (1). ilecicUnl hy their Lordships of the Judicial Com- 

rriitteo on the I tth.Ium'. 1872. and the suhseiiuent ease of Amcrroonnisa 
Khntouii v. Meet MaluwuA Mocufhtr Ilossein Cfioirliru {-2). Wo think, 
however, that the present ease is one to he doci<led upon its own merits, 
and that its special circumstances lake it out of the general rule wine i 
1)0 supjiosed to have l)een estalilishod h\’ the cases just quotei • n i 
Privy Council case their [.ordsliips say t hat they cannot concur mjjie 

(1. 18W.K. l-'S*!! IJ.L.K.I’.];. 119. '2> 20 W. R. 230. 
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(jeneral proposition that a party sued in a representative cliaracter is not a 
party to the suit within the meaning of cl. 11 of Act XXIII of 1861. They 
tlien refer to the •20.3rcl .section of the old Code of Civil Procedure, 
and they proceed to say : — " It is obvious, therefore, that a party in a 
representative character is so distinctly a party to the suit, that, 
under certain conditions, his own private property may bo attached 
and sold. It is true that to fix him with this liability, it must 
be shown that lie has received property of tlie deceased, of which 
he has failed to prove a proper disposition. But tlieso things are all 8 
cognizable and proper to be ascertained in the suit in which the decree is 
made, during the progress of the execution-proceedings founded upon such 
decree. It does not seem to their Lordships to follow tliat, because all 
the provisions relating to execution cannot be applied to a defendant sued 
in a representative character, such a defendant cannot be regarded as a 
party to the suit within the meaning of such of tliem as may be applicable 
to this case.” We entirel>- agree with what was said in the case of 
Ameerounnissa Kkatoon v. Mccr Mahom<ul Mozulfur llassein Chowdhn, (l) 
that the above [733] remarks of their L-irdsliips of the .ludicial Committee 
are not to be tr ate i as ol>iter dicta merely, l>ut that they amount to an 
authoritative decision which this Court ought to follow.' But it appears 
to us that those remarks do not go the length of o.stablishing the proposi- 
tion contended for before us. -'•/ r.. that a party sued in a representative 
character is a party witliin the UK^aning of s. 11 of .\ct XXfll of 1861 

(s. 211 of the pre-.enL Code) for all purposes, ami irrespective of the nature 
ol the ropresentativu cliaracter in which sucli person is a iiarty. 
The iligh Court had l.iid down a gmicr.il i)ro()osition (2). The Privy 
Council intimated that they could not concur in tiiat general proposition, - 
m fact, that tlie proposition was too widely put to bo generally true, and 
they pointed out an instance in which tlio proposition .so generally* ]>ut 
could not l)e maintained. They do not, iiowover, go the length of saying 
that the converse of thi-^ general proposition is true, and tliat a person, who 
IS a party to a suit in unv character, is a party in every other character which 
ho may fill, and this ii res{ioctivc of the ipiostion wlietlior there are in the 
Code provisions as to execution, wliich ajiply to tliis case. Wo may 
apply another test. Tlie ipiestions mentioned in clause (<•) of s. 21 1 aro 
•luostions arising hetween the parties to the suit in which the decree was 
pas.sod and relating to the execution, discharge, or satisfaction of the decree. 
Now. when a decree obtaine.l against a particular person is sought 
to he executed agaiii-.L the heirs or repre.sentatives of tliat person \vlio 
Jiave received a. portion of hi^ property, and are liable to the extent of the 
undisposed of asset- m their hands, there can he no doubt tliat the decree 
IS still tlie same decree . and this is in no way altered hv the alteration in 
the person against whom it is nought to he executed. 'But in the present 
case It may he said.lliat th.- ilecree passed against Komoiii J)asi. and the 
property pi Uomoni D.isi ami the heirs of Romoni Dasi, is ditlerent from 
a .lecree passed against ll.e property of Digamhar Mon.lol and the right 
heirs of Digamliar Mondol. Wo do not. however, dosiio to haso our 
decision this merely. 

[784] It, appears to us that wliat was directed to ho sold was tlie 
nght. title ami mterost ui Romoni l>asi ; and looking, at the order of the 
Dmtn^ .Judge, dated 2 Uh December 1879. and the sale notification, we 

(U 20 W.R 2^0. ■ — 

(2) Sco iho orrRiiial judgment of tbo HirL Court, 2 BL.R !•’ B n. 

remarks ol the Privy Council, above partly quoted, 11 B L.K. 155 . ' 
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1881 think it clear, that whatever interest the present plaintiffs might have in 
Feb. U. the property as reversioners, i.e., as the right heirs of Digambar Mondol, 
was expressly excluded from the sale. Ttie first paragraph of the conditions 
of sale runs tlius: “ Beyond what right, title or interest the judgment- 
debtor has in tlie said properties, the rights of any other party or the 
properties connected therewith, shall not be sold.” Now if we turn to 
tlie decree at p. 41, we find a direction, that the balance be reali;aed from 
6C. 777= tlie properties of the deceased judgment-debtor, Romoni Dasi. It is. 

8 C.L.R. 117 tlicrefore, clear that Romoni Dasi, and Romoni Dasi alone, was treated 
= 4 Shome tlio judgment-debtor, and than what was sold was the interest of 
L.R. 110. Romoni Dasi: and that the interest of the reversioners, the riglit heirs of 
Digambar Mondol, were distinctly and expressly excluded fi*om tlie sale. 

It may he. as argued before us, that the prayer for a perpetual 
injunction whicli the plaintiffs have inserted in their plaint cannot be 
granted in this form ; but we think that this is not very material. What 
the plaintilfs subseijuently ask is, to have it declared that the interest of 
Romoni Dasi in this property is nothing. When once that is found and 
declared, there will be no occasion for a perpetual injunction restraining 
the defendants from selling that which is worth nothing. 

We have then to consider, whether theie is enough on the record to 
enable us to say that the interest of Romoni Dasi in the attached jiroperty 
amounts to notiling. We think that this question falls within a principle 
acted uixm in many cases. — namely, tliat where parties allow a suit to be 
conducled in the lower Court as if a certain fact was admitted, they cannot 
afterwards in ajuieal question.this fact and recede from their tacit admission. 
No question was raised in the written statement before the Subordinate 
Judge as tf» ftomoni Dasi having any other interest in the property than 
the life-interest which she had as heir of lier husband Digamliar 
Mondol. No express issue on tliis question was raiso<l by tlio Suliordinate 
[785] : nor ho asked to raise such an issue, and the point lias 

not l)wn taken in tlie j*roumls of appeal to this Court. 

Ttu'ii in tlio mort^af^e (l<*ed» it is stated that the property was lot in 
iiara to Ka<lha Mohun Mondol for a tonn of oi^lit years : and we find at 
pajio 11 tlie ijai*a patta executed by Hoinoni Dasi in favour of tliis Hadha 
Mohun Morulol, in whicli it is stated, tliat the rijjht of Romoni Dasi in 
the )>ro]>ertv was derivecl from the fact of her Ixun^* the heiress of Diyamliai 

Mondol. . 

\\*o <la not say that the recitals in these two instruments woultl be 
sulVicitmt evidence upon wliich to <loci<le this <iuostion, if it really fell o 
ho decided upon evidence: wo mcMely sulvert to these recitals taken in con- 
nccti[)n with the conduct of the <lofen<1ants in the Court below, as su 
cienl tr> satisfy our minds that no <juestion as to Romoni Dasi havinji an> 
other interest in the |)ro|)erty than that of a Hindoo widow was e\ci 
soriousl\ rais<*d or disputed between the parties in tlio lower Court. 

For these reasons, it appears to us that the decree of the lowpr Oourt 
must h(^ alhrme<h and tliis aiipeal dismissed with costs. . 

W'ith respect to tlie form of the decree, vve think it more appiopna 
to draw it up as a di‘creo <loclarin;4 that the inortj;age debt was^ incmiu 
hv Romoni Dasi personallv; tliat it is not liinding upon an> piopci > 

lu‘r hushand Digambar Mondol in which she enjoyed a life-estate; ami tiu 

Romoni Dasi had no interest beyond this life-estate in the property w 

forms the subject of this suit, and whicli the mortgagee has endea\ourc 

to bring to sale afeor liei <leatli in execution of his decree. , 

Appeac disjntssea. 
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[786] APPELLATE CIVIL. 

Before Jl/r. Justice Morris and Mr. Justice Prinsep. 


Baba Mohamed {Decree-holder) v. Webb {Judgment-debtor).* 

[19th January, 1881.] 

Execution of Decree — Snliifactitnx, plea of, in Bar— Civil Procedure Code (Act X of 
1677), $s. 244 and 258. 

Where a decree-holder, declared to be entit'ed to possession of certain land 
subsequent to decree executed a patta in favour of his judgment-debtor who was 
then in possession, and afterwards took out execution under bis decree 

Held -on an objection by the judgment-debtor that, under those circumstances 
he was not entitled to possession -that satisfaction of the decree not having 
been entered up. such objection could not be dealt with under s. 214 of the Civil 
Procedure Code. 

Held also, that s. 253 of the Civil Procedure Code deals with the adjustment 
of any decree, and not merely with the adjustment of a money-decree. 

[F., 44 P R. 190G : D., 22 M. 182 (185).] 


In tliis case the appellant, Baha Mohaineil. on the IBtli March 187(j, 
ohtainod a decree, which was aflirined on appeal on the Ifith .Vuiiust 1S76, 
against the respondent C. R. Wehb, for possession of certain land, hub 
had not, up to September 1879, attempted to execute it. In that month, 
however, he applied for execution ; and on t))e 20th November, the respond- 
ent was dispossessed, having in the meantime failed to come in and sliow 

cause vvliy the decree should not he e.xecuted against him. though notice 

had been served upon liim to do so if be chose. Subsequently, he came 
forwaicl and objected bo being dispossessed, on the ground that, in January 
1877. the appellant had agreed with him that he (the judgment-debtor) 
should remain in possession of ibc land, the subject of the decree, as 
tenant, and in pursuance of sucli anangemont tlio appellant liad granted 
him a patta. JIo further stated, that the appellant liad refused to 
register the i)atta, hut that, on appeal from tlie order of the District 
Registrar, registration had l)een directed; hut that it had never been 
actually carrietl out owing to the patta having [767] been destroyed in a 
fire whicti had occurred in thc.lujpigori (loverninenb offices. It further 
appeared, ti)at tliough no satisfaction of the decree had been entered up, 
the judgment-debtor had remained in possession of the land. The Munsif' 
by an order dated tlie 27tli -lanuary iHrtO, considering that tlie objection 
could not ho dealt willi under ss. 241 and 2o8 of the Civil iWeduro Code 
declined to entortain it ; and in dismissing tlie petition, left the judgment- 
debtor to establish his right to possession hv a regular suit. From this 
order the latter appealed, on tlie ground that tlio execution of the patta 
showed, tliat the decree-holder Imd taken amicable possession and that 
the decree had been tlicrehy satisfied, and that the Munsif should not liavo 
refused to deal with the objection on its merits. The Ofiiciating District 
-Judge of Rungi>ote reversed the order and remanded the caso to the 
Munsif to deal with tlio objection on its merits under s. 24-1. From this 
order the decree-holder appealed to the Higli Court. 

Baboo Ilui rij Mohun OhuckerhuUii, for the ajiiieilant. 

Bal)oo (irija Sunker Mozoomrhtr. for the respondent. 

'rem order. No. 189 o( I860, apainst the orderoT J. rT IliUlelt 
OfTiciatmg Judged Rungpore, dated the 25th March 1880 revorsinu the orSAr J n ‘ 
Premchand Paul. Mun.if of Julp.gori, dated the 27th January 1880 
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.JUDGMENT. 

The judgment of the Court (MORRIS and Prinsep, JJ.) was deli- 
vered by 

Morris. .T.— T)ie question before us relates to an alleged adjust- 
ment of a decree, which was obtained on the 18th Mai'ch 1876, and affirm- 
ed on appeal on the IGtli .August of the same year. 

The decree-holder was declared by the decree entitled to partition of 
a specified share, and to Ijo put in possession of the same. He took out 
execution in September 1879 (whereby this case comes under the provi- 
sions of Act X of 1877 as originally framed), and he was put in possession 
under the decree on tlie 20th November 1879. Thei'eupon the judg- 
ment-debtor objected, that, in January 1877, the decree-holder liad obtained 
satisfaction of the decree, and that this was evidenced by a lease of the 
land covered by tlie partition-decree, which the decree-holder had given to 
him on tliat date. 

[7883 The first Court declined to take this lease into consideration, 
or to interfere witli the possession that liad been given to tlie decree- 
holder. 


Tlie Judge on appeal decided that, whetlier s. 258 of tlie Civil Proce- 
dure Code ai)p!ied or not, this was a matter which the Munsif should have 
enquired into under s. 244 ; and he accordingly remanded tlie case to him to 
do this. It is against this order that the present avipeal is preferred. 

It seems to us tliat the Munsif was riglit in refusing to consider 
the matter of the lease in connection with tlie execution of the decree. 
If the decree had been adjusted in the manner alleged by the respondent, 
tlien, under s. 258, sucli adjustment ought to have been certified to 
the Court. Not liaving been so certified, it cannot now be recognized 
by tho Court charged with the execution of the tiecree. It is urged on 
btilialf of tlie judgment-debtor that s. 258 has reference only to nioney- 
decroes. and that this is apparent from its position in cliap. xix of 
the Co<le ill connection witli tlie particular sections relating to money- 
decrees alone. Hut a consideration of tho terms of the section leads ns 
to a dinVront conclusion. That section corresjionds in all material 


respects, and carries with it tho same moaning as s. 20() of tlie former 
Procedure Code (Act VIII of 1850). which manifestly deals with the 
iidjustinent of decree. .Again we cannot agree with the Judge that 
tlie case can ho decided un<ler tho provisions of s. 244, wliothor s. 258 
is applicable or not. for this would enable a Court in execution to deal 
witli any question relating to tlie execution of a decree under s. 244. 
although the particular question then before it might be specially pro- 
viilcd for hv another section of tho Code. 

We therefore, reverse tlio decision of the lower .\|ipellato Court, 


jiikI restore that of tlio first Court with costs. 


Appeal alloircd. 
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[789] APPELLATE CRIMINAL. 

Before 'Mr, Justice Pontifex and Mr. Justice Field. 


In the matter op the Petition of Behala Bibi. 

The Empress v. Behala Bibi.* [7th March, 1381.] 

Penal Code (Act XLV ot 1860). s. 201— False Information. 

A woman who. with her infant child eloped from hei* hushaod’a house was 

afterwards arrested on a charge of raurderioe the child, which was mi'asioB. 

I d'fforcnt sraremenis : ( 1 ) that she had left it with her husband ; 

5 ^ been enticed away by one R.. who had taken the child from her 

(3) that one H. had drowned the child. The Sessions Judge behoved the last 
!4catemcnt, and convicted ber under s. of tbe Ponal Code. 

Beld^ ebat the convictioa was wrong, and must bo aside 

Section 201 of the Penal Code does not aaply to a case where the person 

who IS the probable or possible offender, makes statements exculpating himself 
by inculpating another. ^ uiuistii 

^ Cr. Cas. 799 1800) ; 85 P.L.R. 

I R. 190-2 (Cr) ; 1 L.B.R. 316 (.3-241 ; 30 P.L R. 1904 = 1 P R 1904 (Cr >-' 

8 Cr. L.J. 191 (198)= 1 S.L.R. 73 (81) (Cr.)] ‘ 

Tue facts of this case are set forth in the judgment of Mr. .Instice 
t ONTIFEX. 

No one appeared for tlie appellant or respondent. 

Pontifex, .1, — Wo tinnk that the conviction in this case cannot ho 
sustained. 

The facts areas follows:— iiehala. the apjiellant. witli her infant 
was Bleeping in the same room with lier hushaiul. Her husl)and on 
awaking about dawn, found her and her diild missing. After some search 
she was found at a relation’s house, hut without the child. \s to what 
had become of the cliild slie then, and suhsequentlv, made contradictorv 
statements. Slie said at one time tliat slie had loft it in the room with her 
husband. At another time she said iliat slie hu<] been enticed awav by one 
Kakhiil ; that the chdd had cried, and Hakhal had said “let rne -o •uul 
leave it witli its father;” tliat he then took the chihi awav and nuicklv 
returneil. ujion whicli she and Rakliul went away together. 

[790] Before the Magistrate slie said that one jFerasatula had enticed 
her away, and that ho hud tlirown tlie cliild into tlio river. 

The Sessions Judge has believed the last storv. and has convicted the 
woman under s. 201 of the Penal Code of giving false information respect- 
ing the murder of Ujjala. Iier infant, with the intention of scre<Miin-' the 
murderer from legal punisliment. i.e., with the intention of screenin- Hen 
satula. Tlie information said to he false is that contained in hoi” state- 
nient as to Hakhal. Now there is no evidence to show that the storv 
aboiit Herasatula is more true than that about Rnkhal. and there is no 
good reason why tlio Judge should adopt one stoi-\- ratliur than the other 

As to wliat ihe woman stated about Hakhal. the evidence is verv 
me^> as to the exact lai^ago and tlie exact occasion upon wliich this 

n« tT'niinHl Arro;.!. No. 86 of 1881 . nq^irst the order of F. VV V P. lerson Vc« 
SesHioiis Judge ol Jes-f.re, d.ited tbe J4ih Januarj, 1881 . ‘trbon, E-q,, 
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language was used : and the statement as given by the Police Officer 
Bereshur is certainly not information respecting tlie murder of Ujjala, 
for she said merely thatHakhal had taken the child away after express- 
ing an intention of leaving it with its father. 

The unfortunate woman appears to have disappeared by niglit from her 
husband’s side, and there is much reason to suppose that she took lier 
infant with her. She was found some time after without her infant, 
which was of too tender an age to take care of itself. Under these cir- 
cumstances, grave suspicion attaclied to the woman. When she was 
arrested, slie made contradictory statements as to what she liad done witli 
the child. Her manifest object in making these statements was to excul- 
pate herself. We think that s. 201 of tlie Penal Code was not intended 
to apply to such a case. — a case, tliat is, in which the person, who is the 
possible or probable olfender, makes statements exculpating himself by 
incul)^ating another. 

That Herasatula murdered the child, and that Behala knowing this 
gave information respecting the murder, with the intention of screening 
Herasatula from punishment, rest upon no evidence. We I’everse the 
conviction and direct the release of the appellant Behala. 

Conviction set aside. 


6 C. 791=8 C.L R. 297. 

[791] APPELLATE CIVIL. 

Jieforc -Vr. Justice Pontifex and- Mr. Justice McDonell. 


T.vruck Chunder Mookrr.tee {Defendant) v. Panchu 
Mohixi Deijy.v {Plaintiff).* [I7th February, 1881.] 

for Rent‘d Spiiltinfi Clnims-^Code of Civil Procedure {Act Xof 1S77), 5. 43. 

At tho close of the Bcnealcn Tervr 1283* which whs on the 11th of April 1877, 
the defendant owed to th^ plaintiO. bis landlord, tho rents of his holding for the 
years 1281. 1282. and 1283, Tho plaintiff* in the month of April 1878, before 
the close of tho year 1281. instituted a suit for tho rent for 1281 only, and 
obt^iined a decree. On (ho 10th of April )879. ho instituted another suit for 
recovery of the rents for tho years 1282, 1283 and 1284. Ileld^ that the claim 
for the years 1282 ami 1283 was barred under s* 43 of tho Code of Civil Procc- 
d u re. 

The cases of Raja Siiito Churn Ohosal v. Obhoy Nund .Doss (1), Ram Sooudur 
iSein V. Krishna Chunder Goopto (2), and AVisfo Kinkur Poramanick v. Rant 
Dhun i'heiiangin <31, are overruled by s. 43 of Act X of 1877. 

[F.* 9 C. 113 (1451 ; 13 C.L.R. 214 (2181 : 12 C. 50 (Sn : R-. 12 C. 339(347) ; 1 Ind.Cas. 
447 (419) ; 30 C. 115«13C.W.N. 287 (220) = 9 C.L J.9 (141; D.. 21 B. 267 (271). J 

Tuk facts of this case are sol fortli in the above hcudnoteancl in tho 
jiulp’nicnt of Ml . .Justice PoNTiFKX. The plaintiff obtained a decree in the 
Ct)urt of (list instance, and this decree was aflirnied on appeal. Tho 
dofoinlant then appealed to the Hiyh Court. 

Jhilioo Gurudas Jianerjf^e and Baboo Nogendra Nath Roy, for tho 
appellant. 

• Apnofil from Aopcllate Decree. No. 21 11 of 1879, against the decree nf Alexander 
T. Maclean. Esq . Judge of the 24.Pargrumas* dated the 12th of August, 
the decree of D iboo Romesh Chunder Lahiri, First Munsif of Basirhat, dated the ^bta 
of May 1879. 

(1) 2 W.R. Act X* Rul. 31. (21 17 W.R. 380. (3) 24 W.R. 326. 
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Baboo Amareiidronath Chattcrjee, for the respondent. 

Baboo Gurudas Banerjee, for the appellant. — The lower Courts are 
wTong in holding that the claims for 1282 and [7923 1283 are not barred 
under s. 43 of the Code of Civil Procedure. At the time tlie previous suit 
was instituted in April 1878, the plaintiff's title to the rents of 1282 and 
1283 had accrued. The claim for the rent of 1281 arose out of the same 
cause of action as the claim for the rents of 1282 and 1283, — -namely, the 
non-payment of rent due under the defendant’s lease; and as the claim 
under tlie later years was not insisted on then, it cannot be put forward ® 
now. The lower Courts’ judgment cannot bo supported, except on the 
ground, that each year's rent constituted a separate cause of action ; but 
that is clearly not the case, since the passing of the illustration to s. 43 of 
Act X of 1877. whatever it may have been before that Act came into force. 

Baboo AvuirendronaUi Chattcrjee for tlie respondent contended, tliat 
the present case was concluded by liaja Suite Churn Ghosal v. Obhoy 
Nuiul Doss (1), liayn Soou/lur Scin v. Kris/nio Chitndcr Goopto (2) and 
Kristo Kinkiir Poranuinick v. Ram Dhuyt Chettantfia (3). 


1881 

PEB. 17. 

Appel- 

late 

Civil. 

6 C. 791 « 

C L.R. 297. 


JUDGMKNT. 


The judgment o( the Court (PoNTiFEX and Mc'DoNELL, JJ.) was 
delivered by 

PoNTlPEX, .T. — In .\pril 1878, rent being due from the defendant to 
the plaintiff for the years 1281, 1282, and 1283, tlie plaintiff instituted a 
suit for the rent of 1281, for which she obtained a decree. 

.\lthough that suit was instituted after Act X of 1877 came into force, 
the plaintiff did not include in her suit the rents for 1282 and 1283, which 
were also tlion due. 

In .\pril. 187‘J, the plaintiff instituted the present suit for the rents of 
1282, 1283 and 1284. With respect to the rents of 1284, itappears from 
the judgments of the Courts below that, at the time of the institution of 
the former suit, the year 1284 had not expired, and therefore the entire 
rent for that year had not become due. The present suit would, tlierofore, 
lie for the rent of 1281. 

[793] But objection was taken by the defendant to the suit so far 
as it related to the rents of 1282 and 1283, on the ground, that they shovild 
liavo been includo<l in tlie former suit in accordance with tlie provisions of 
s. 13 of Act X of 1877. 


Now it was decided in liaja Siitto Chum Ghosal v. Ohhoi/ Nn>ul Doss 
(l), that a .separate suit would lie for tlie rents of each year, anil that 
decision became the foundation of two other decisions by tliis Court — in 
Sounder Scifi v. Knshno Chuiuler Gitpto (2) and Kristo Kiiikiir Pora- 
ntanick V. Rum iJhuii Chetlnni/ia.(S) 


Speaking for my.self, I do not consider that the reasons given in tlio 
decision of Rain Siitto Churn Ghosalv. Obhotj Nuiul Doss{\.) are satisfactory; 
and I should have been reluctant to be hound by it. But s. 43 of Act X 
of 1877, with tlie illustration thereto, is a direct legislative reversal of that 
decision. Now, so far as the Court is concerned, that decision, with the 
two other cases founded on it, had estaljlished a procedure which, until 
.'\ct X of 1877 came into operation, would have been a suflicient authority 
for the course pursued by the plaintiff in her suit No. 4G7 of 1878. But 
a diiVerent procedure having been ordained by s. 43 of .\ct X of 1877, 


(l> '2 W.R. .^c6 X. Rul. 31. 


(2) 17 W.R. 380. 


<3j 24 W.R. 326. 
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which came into force on the 1st of October 1877, the authority of the 
three cases referred to has, in my opinion, been swept away. 

It is tine the illustration to s. 43 represents only the exact state of cir- 
cumstances which existed in the case of Raja Siitto Churn Ghosal v. Obhoy 
Nmul Doss (1), and it would liave been clear if the illustration had been 
general and not confined to the peculiar circumstances of that case. But 
it was certainly intended to reverse the decision of Raja Sutto Churn 
Ghosal V. Obhoy Ntind Doss (1), and with it the entire foundation of the 
decisions in the two other cases like\vise fails. In my opinion, there can 
he no reason to distinguish between a suit omitting to claim an earlier 
rent and a suit omitting to claim a later rent whicli is due at the date of 
its institution. The illustration certainly ti'eats a claim to all arrears of 
rent as a single cause of action. 

[794] I am unable, therefore, to agree with the interpretation which 
the learned .Judge in the Court below lias placed on s. 43 of Act X of 1877, 
and I am of opinion that the plaintiff was bound by that section to claim 
in her suit of 1878 the rents of tlio years 1282 and 1283, and that, having 
failed to do so, lier present suit does not lie for these rents. The decrees 
of the Courts l)elow will, therefore, be reversed so far as relates to the 
rents of 1282 and 1283. and will be affirmed so far as relates to the rent of 


J284. 

This being a case of difficulty before us, we think there s)»ould be no 
costs eitlier in this or in tbe lower Courts. 

Decree varied. 


6 C 794 = 8 C.L.R. 76=4 Shome L R. 134. 

APPEAL FROM ORIGINAL CIVIL. 

Before Sir Richard Garth. Kl., Chief Justice, and d/r. Justice Pontifex. 


S.VRKIHS {Plaintiff) v. PROSONOMOYKE DqSSEE AND OTHERS 
{Defendants). [Isb. 2nd. 7bh, 8th. and 28bh February. 1881.] 

Doner — Introduction nf English Law— Freehold Estates o1 Inheritance— irmeni-in 
IVidoii — English Law how far applicable in Calcutta — Sirccession Act IX of 1865). 
s x - Estoppel — Admission by Conduct — 21 Geo HI. e. 70, s. 17 — Dower Act 
{XXtX of 1839). 

The widow of ao Armenian, married before tho Dower Act (XXIX of 1839), is 
entitled to dower out of lands which her husband held during tbo marriage for an 
estate of inheritance, as against a Hindu purcho-sor for value from the husbrnd 
during his life, tbo English law of dower having been recognized in this 
country amoogs-t Europeans and Armenians as a branch of tho law of inberitaucc. 

Per Garth, C. J. — Estanes which have boon held by British subjects under 
tho name of freehold o»tates of inheritance, aro. in all e-tsential respect*, tho 
same estates which have boon held in England under tbo same name. 

Tbo case of Tlw .Mayor of Lyons v. Tito East India Co. (21 do»s not moan to 
decide that tbo Courts of this country aro jueiitied in adopting just so much ot 
the law ot inberiunce, or of dower, r.rof any other law. as thoy consider equit- 
able and rejecting the rest. It only points out that there ar» certain portions 
of tlio English Statute law which from their very nature £795] were only passed 
for reasons connected with England, and which would not be applicable in 
India ot any Colony of tho British Crown.— e g.. tbe Mortmain Acts, the law ot 
Aliens. Jtnd tbo like. 

The provisions of s. 4 of the Succession Act are prospective, and leave rights 
unaffected which had already been acquired before tho Act passed. 

(2) 1 il.I.A. 175. 


(1) 2 W.R. Act X, Rul. 31. 
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Per PONTIFSX, J. — The true coQS&ructioQ of s. 17 of Goo. Ill, c. 70, must 
coDHtie the words their inheritaoce aud Baccessioa'* to questioos relating to 
inheritaace and suocessioD by the defendants. 

The deed of conveyance of land in Calcutta recited that the vendor was 
seised of, or otherwise well entitled to. the property intended be sold for 
'*an estate of inheritance in fce simple,** and it purported to convey such an 
estate, tn a suit for dower by the vendor^s widow against the heirs of the 
purchaser. 

Held^ that although, as between the plamtifl and the defendants, there was no 
estoppel which oald prevent th^ de^'oodi its from proving that the estate sold 
was other chiti an estate in fee-simple. yet. as the purchaser bought the property 
as and for an estate of inheritance and piid (or it as such, the recital was priina 
facie evidence against the purchaser and persons claiming through him ; that 
the estate conveyed was what it purported to bo, it being an admission by 
conduct of parties which amounted to evidence against them* 
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[R., G B 3G3 (369>: 6 O.C. 305 (3l9>;6B. 163 (184); 1 S.L.R. 121 (122) ; CooB., 
24 C. 216 (231) ; D.. 249 P.W.R. 1912 = 17 lod. Gas. 379 (380).] 


Appe.\L from a decision of WILSON, J. 

This was a suit by the widow of an Armenian, married before tho 
Dowor Act (XXIX of 1839) came into force, for dower out of lands in 
Calcutta, which had been conveyed by lier liushand to a Hindu purchaser 
for value, and which lands had descended to tho defendants. The con- 
veyance to tlio defendants’ ancestor was in the English form. It recited 
that the vendor was " seised of, or otherwise well entitled ” to, the 
property intended to ho sold " for an estate of inheritance in fee-simple,” 
and it xiurported to convey sucli an estate to the purcliaser. 

Tho defendants contended, tliat although dower would attach to lands 
in Calcutta as against tlie lioir of the husband, yet it would not attach as 
against a purchaser for valuable consideration from the hu.shand. 

Jlr. Bouncrjee and Mr. At/neir, for the plaintitt’. 

Mr, Phillips and Mr. <7. G. Apear, for the defendants. 

Wilson, J. — Tlie main ciuostion in this case is a pure question of 
law, — namely, whether, Ijy the law in force in Calcutta, the widow of an 
Armenian, married l)eforo the Dower Act {XXIX of 1839), is entitled to 
(lower out of lands wliich [796] her husband Imld during the marriage 
for an estate of inlioritance. as against a Hindu pureliasor for value from 
the husband during liis life. 


There is, so far as I can (ind. no express authority upon the question. 
It must, tijorefore, lie dealt witli upon consideration of principle. 

Tho plaintiffs claim is founded upon two propositions,- l,s<, tliat, hy 
the law of England, a widow would, under like circumstances, ho entitled 
to dowor : '2iul. that tlie law of England governs tho present case. 

Tho first of these propositions is no doubt correct. The question is 
as to tlio second. It is often said that the law administered hy this Court 
is.— except in certain matters affecting Hindus and Maliomodans and 
except so far as statutory provisions have modified it.— tho Common’ Law 
of England as it existed in 172G. But this statement, though, no doubt 
in general sufliciently accurato. is not ab.solutely correct. The trim 
principles to be followed by tliis Court, wlion called upon to apply a rule 
of English law not previously applied, are clearly laid down by tho Judicial 
Committee in The Mayor o/ Lyons v. East Itulia Co. (1). 

Tho questions to bo answered in each case are stated at pa-’e ■ - 
^las the English law (upon the point in question) been introduced ?” 


(I) 1 M.I.A. 176. 
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If that law has never been introduced, has there been such an introduc- 
tion of the English law generally, that those parts which have been 
introduced draw along with them the law in question? ” 

The rule of English law wliich the plaintiff in this case seeks ro apply 
has, certainly, not been introduced into Calcutta by any express declaration ; 
nor so far as I can learn, has it ever been sanctioned by any judicial 
decision. I cannot find any trace of it thi’oughout the wliole period during 
w’hich the Supreme Courts and the High Courts have existed in the Pi-esi- 
dency-towns. 

Has tlien any branch of English law been so generally introduced as 
by reasonable implication to carry this law with it? I think not. 

[797] Tliero is authority for saying that tlie English law of inherit- 
ance to real estate was introduced : Gardiiicr v. FeU (1) ami Freeman v. 
Fnirlie (2). The rule that the heir-at-law takes subject to the widow’s 
right to dower, may well bo regarded as a rule of the law of inheritance. 
And, accordingly, in some of the cases cited at the l)ar, the Supreme Court 
assigned dower to tlie widow as against the heir-at-law. But the rule 
tliat a wife’s riglit to dower attaclies by marriage, and follows the laud in 
the hands of a purchaser, is a peculiar and characteristic doctrine of the 
feudal law, and can only, it seems to mo, prevail in Calcutta, if it can be 
aflirmcd tliat the Englisli law of real property was introduced into Calcutta 
in its entirety. But tins proposition is expressly negatived by the Privy 
Council in the case to which I have referred. On this ground I am of 
oi)inion tliat the plaintill’s claim fails. It is. therefore, unnecessary to 
consider any of the other questions which have been discussed. 

From this decision the plaintiff appealed. 

Mr. I'jV.ana and Mr. Atjnciv, for the appellant. 

Mr. Phillips and Mr. J. G. Api ar, for the respondents. 

^[r. Fvans. — There is only one right of dower: the old common law 
riglit, applicable. In Calcutta it has always been the practice for the 
wife to join to bar her dower. Lamls in Calcutta have always been 
convove<l with regular investigation of title. They ai‘o held as freeholds 
of inheritance, and dower is assignable out of them. [PoNTIPEX, .). -It 
would take away from the mutuality of contract between husband and wife 
to hold that tlie widow is not entitled to dower as against a purchaser 
from the husband. The husband is entitled to an estate by the courtesy 
in his wife’s lamls.l The Dower Act (XXIX of 1839) recites, that it is 
expedient to extend the amendments in the English law of dower to the 
territories of the East India Company in cases which, but for the passing 
of the .\ct. would bo governed by the English law of dower as it existed 
Iirovionsly ; and s. 4 of that .\ct provides that no widow shall be 
[798] entitled to dower out of any lantl which shall have been absolutely 
disposed of by her husband in his lifetime, or by his will. This shows 
that the Legislature considered that the Ihiglish law of dower apphecl. 
Armenians have no law of their own and are governed by the English law: 
and an Armenian widow has boon held to bo entitled to dower hmin v. 
Emin (3) In the ease referred to bv tlie learned .Tudge in the Court below 
-The Mayor of Lyons v. The East India Co. (4)— Lord Brougham says, 
that alien widows have bad dower assigned to them. The law of do%\ei 
is not of feudal origin. Its origin is uncertain — Petersdorff s Abndgmon . 
Tit. Dower : but it was in existence before the conquest, and was m la 
aln idged bv the feudal law. It attaches in England to lands of ^ell^ 


(II 1 M l. A. 299. 
(3) 1 Morloy 300 ; 


MortoD by Moutriou, 212. 
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and borough English tenure. The question is, whether the law of 
dower was introduced into this country ; and if so, what law was it ? 
English, or what otlier ? The only law of dower we know is 
the English law, and its existence lias been repeatedly recognized in these 
Courts. The only law applicable to British subjects other than Hindus 
and Mahomedans is the English laws: Emin v. Emin (1), Stephen v. 
Hh me (2), Musleah \\ Mmleah {Z), Joseph y. Ronald (4). In the matter of 
Cachick (5). Tliere is no case which expressly decides that dower will 
attach as against a purchaser; but in De la Cruz v. Goorachand 
Seal (6) tlie Court considered that it would. [Garth, C. J. — If 
we are to apply the law of dower at all, why should we stop at 
a particular point and refuse to apply it in its entirety ? PONTIFEX, J. — 
Was the husband seised ?] The conveyance recites that he is seised and 
possessed of the property as and for an estate of inheritance in fee-simple. 
Tlie learned .Judge admits that dower attaches as against the lieir, but 
refuses to extend the law on tlio authority of The Mayor of Lyons v. The 
East India Co. (7). But that case is based on The Attorney-General 
[799] V. Steirart (8) which shows that laws liaving only a local effect, and 
applicable only to England, sucli as the Mortmain Acts, are not to be con- 
sidered as introduced into a Colony. Dower does not come under this class 
of cases. Tlie reasons given in The Attorney General v. Steuort (8) wore 
followed in The Ailcucale-Gencral of Bengal v. Ranee (9). That 

lands in Calcutta are frceliold of inheritance appears from Gardiner v. 
Fell (10) and Freeman v. Fairlie (11). 

(He was stopped by the Court.] 

Mr. Phillips. —Thove is no evidence that this is an estate of inherit- 
ance in fee-simple. Tlie recital in the deed is not evidence against my 
client. It is merely tlie vendor’s statement of his own title- There would 
be great inconvenience in extending the right of dower as against a ))ur- 
chaser from the husband. The natives of this country are not familiar 
with Englisli law, and a Hindu purchaser would never think of CTiquiring 
whotlier such a right existed. Tliore is no such estate existing in this 
country as an estate of foe-simple in inheritance, and dower can only 
attach on such an estate. It was necessary to introduce a law of inherit- 
ance, ami the English law was followed, and dower has been assigned as 
against an heir-at-law. But dower was only partially introduced ; it 
cannot bo assigne*! as against any one but the heir. This is an artificial 
conveyance, and the wife was not asked to join. That shows that the 
purchaser was not aware of her existence. The letter of the Court of 
Directors in 1792. Tagore Law Lectures, 1874, p. 283, shows, that the Eng- 
lish law relating to land had not then been introduced. None of tlie cases 
go so far as to say that dower is assignable against a purchaser. They 
do say that it is assignable as against the heir, ami so far they are bind- 
ing: but the law shoukl not be extended ; the inconvenience and injustice 
of doing so would be very groat. IGauth,C.J. — T here is no more injustice 
in enforcing tliat charge than any other. A purchaser must look to his 
title [800] and see what incumbrances there are on the property. PoNTl- 
FE.\, .J. — If a Himlu governed by the Mitakshara law comes to Calcutta, 


(1) 1 Morley, 300 ; Moctoo by Mootriou, 242. 

(3) Fulton, 420 ; 1 Boulnois. 234. 

i5) 1 Morley. :375 ; Motley's Introd., pp. 187, 298. 

iCl CUrke'H AdOl- Rules and Orders, 335. 

<8l -2 Mer. 160- 
(10) 1 M l. A. 299. 


(2) Pulton 224. 

(4i Mottoo by Monlriou 111. 

<7) 1 Ms. I A. 276. 

(9j 9 M. I. A. 42.5. 

(11) Id., 305. 
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and buys land here, and a Hindu governed by the Dayabhaga buys from 
him. he would buy subject to the rights of the vendor's sons, and could not 
contend that he was ignorant of the Mitakshara law.] The only case in 
which it is expressly decided that a widow is entitled to dower is Emin 
V. Evifn ^ 1), and that case goes too far, for it shows that dower would attach 
to lands in the mofussil. In none of the other cases is there any express 
decision to tliat effect, Doe don and Savage v. liancJiarain 7'arfore (2), 
Joseph V. Tloyiafd (3), Jebb v. Le/evre (4). The utmost readied in Free- 
man V. J aivlic (5) is, that an equitable fee exists, and tliat is not an estate 
out of which dower can be assigned. It is an incident of real estates in 
this country that they are assets in the hands of executors for the 
payment of debts. Tliat shows that they are not technically estates 
of inheritance. [PoNTiFEX, J. — In England real estate may be assets 
in the hands of executors for the payment of debts : Hobinson v. 
Loirafcr (6).] Tliere must boa legal estate of inheritance in fee-simple 
ill order that dower may attach. No case decides that such an estate exists 
in India. That point was not decided in Freeman w Fair lie (5): the only 
question there was, whether a will attested by two witnesses passed land: 
it was enough to consider where the estate was to go, whether to the 
legal personal representatives or to the heir. Tlie fact that it was 
customary to levy tines to bar dower does not iirove tliat fee-simple 
estates existed, hut merely that it was tliought advisable to take precau- 
tions to prevent the widow from claiming. The right to dower was swept 
away by the Succession Act. Section 4 provides that no person shall by 
marriage acquire any interest in the property of the person whom he or 
she marries : and ss. 25 — 2H provide for the widow in case of intestacy. 
[Gauth, C.J. — Dower has the effect of a setlleiiient on the [80 1] 
inaiTiago : it is a cliaige which the liusband cannot alienate witliout the 
consent of the wife.] It cannot have been intended that a widow should 
got her dowel' and also tlio provision under tlie .\ct. Ho also referred to 
s. 17 of 21 Geo. Ill, c. 70. 

Mr. A<jnc.ir in reply referred to Nekram JemaAar y. Isivariprasad 
Pacliuri (7) atul Ja()iuut»iha Dimi v. G/u/>(8). 


.JUDGMENTS. 

G.AHTH, C. .1. — The plaintiJY is tlie widow of an Armenian gentleman, 
to wliom she was married in the year 1837 ; and she claims, in this suit, 
to have her dower assigned to her out of certain lands in Calcutta, which 
belonged to her husband at tlie time of the marriage, but were afterwards 
sold by him to one Bimgsliee Dhur Dutt and Nobin Chunder Dutt by an 
indenture dated the 9tli of ilay 1806. 

Tlie defendants' title is derived from the purchasers under that deed ; 
and their contention, stated broadly, is, that the English law of dower is 
not ap|)licablo to a case of this kind. 

The learned -Judge in tlie Court below appears to have considered, 
tliat although lands hold by Armenian subjects in Calcutta are subject 
generally to the Eiiglisli law of inheritance, and although tlie law of dower 
might have formed a portion of that law, yet, as there is no direct 


( 1 ) 1 Morlcy, 300; Morton by Montriou, 242. 
(3) Morton by Montriou, 111. 

(.5) 1 M I. A 305. 

\ 1 ) 5 R L.K. 613. 


(2) Morton by Montriou. 105. 

(4) Morton by Montriou, 162. 

(GJ 17 Beav. 692 ; 6 D.M. G. 27'2. 
(8; 6 B.L.R- 699. 
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authovity for the position that a widow in this country can enforce her 
right to dower as against a purchaser from her husband, he was not bound 
to extend the law of dower to such a case, and he therefoi'e dismissed the 

plaintiff’s suit. . , , , , 

Now, it being once established, that the law of dower has always been 

recognized as a part of the law of inheritance in this country, that Arme- 
nians are subject to that law. and that the property in question washed 
by the plaintiff’s husband for an estate to which the law of dower would 
attach, I confess I should feel great difficulty in placing any arbitrary 
limit upon that law, and in denying the plaintiff’, as against a imrchaser 
from her husband, tlie rights to which slie is admittedly entitled as against 

his heir. , roAoi 

Mr. Phillips, who argued the case on behalf of the respond- LoU^SJ 

ents, seemed rather sensible, as It liought, of tliis difficulty ; and he, 
therefore, preferred to take tlie bolder coui-se of contending not only that 
the law of dower has never been recognized herein the same way as it 
has lieen in England, but that estates held here by Europeans, although 
they might in one sense ho e>tates of inlieritance, were not estates of that 
particular character to which the riglit of dower could legally attach. 
.\nd he has also relied on two or three other points, winch I shall i)roceed 
to deal with in their proper place. 

'I’he case lias been argued at some length, and our attention lias been 
called to a great many authorities ; hut I am bound to say, that from first 
to last [ have never entertained the slightest doubt, either that the law 
of dower has been recognized in this country, amongst Europeans and 
Armenians, as a branch of the law of inheritance, or that estates which have 
been heUl by British sulijects under the name of freehold estates of in- 
heritance are in all essential respects tlie same estates whicli have been 
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held in England under the same name. 

Indeed. I should he extremely sorry to tliink that at this day any 
doulit could reasonably he tlirown upon either of these propositions. Eor 
a long scries of years estates of inheritance have been enjoyed and dealt 
witli by British subjects liere in the same way as tliey have been in 
Eimliiiid, Tliey have been bought and sold as sucli. Tliey have been 
transiorred from ham! to hand by modes of conveyance which are only 
applicable to English tenures, and meaningless as applied to any other 
tenures. They have been considered and treated as svich by tlie Supreme 
Court since its lirst establishment ; and they have been made the subject 
of real actions, which we all know constituted a machinery ipiite inappro- 
priate to any other tlian English tenures. And lastly, they have over and 
over again been recognized and dealt witli as such by the I ndian Legislature. 

In fact, if Mr. Pliillips’s argument is well founded, it seems to mo, 
tliat not only proprietors of land tliemselvos, hut also the legal profession, 
and the Courts of law, and tlio Legislature, have all for years past been 


labouring under a very serious mistake. 

[803] So lon^j ago as tiie year IHlo. we have tlie <lirect authority of 
the Supreme Court in the case of v. Eviin (1) deciding 1^/, tliat 

tlie Englifili law of dower was at that time recognized, and enforced liere 
as it was in England ; and 2ndli/y tliat Armenian subjects of the British 
Crown I’esident in Calcutta were amenable to that law. 

In that case a bill was tiled by the widow of an Armenian against 
the heir-at-law (being the eldest of two sons of her deceased husband), 


(l) ^Jorto^ by Monlriou, 212. 
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praying to have her dower assigned. Her husband was also an Armenian • 
and tlie lands out of which the dower was claimed, and of tvhich the hus- 
band wan alleged to have been seised for an estate of inheritance in fee- 
simple, were, for the most part, within the town of Calcutta, tliough a 
small portion of tliein were situate in a neighbouring inouza 

A decree was made in favour of the plaintiff by Sir Edward Hyde 
hast and Sir \\ . Burrouglis, that the dower should be assigned by a 
commissioner in the usual way ; and a final decree was subsequently made 
confirming the commissioner’s report, by a Court which consisted of Sir 
Edwsml Hyde h>ast. Sir Francis Macnaghten. and Sir Anthony Duller. 

f i-i • present, as far as we know, the coirectness 

ot this decision has never been questioned, and we have tlie further evidence 
that the law of dower was fully recognized, from the fact that a large 
number of fines liave been produced before us from amongst the records of 
the Supremo Court, which liave been levied from time to time /o»- the 
exjness purjxisc oj barring doicer. 

Tlion we have tlie Dower Amendment Act of 1839, passed by the 
Legislature of this country, corresponding in most of its provisions with 
the Dower Amendment Act in England, the 3 and 4 \Vm. II, c. lOo. 

If the contention of tlie defendants were right, there could have been 
no sucli thing in this country as the law of dower, because there wore no 
estates to which that law could legally attach. But the preamble of this 
Act distinctly aflirius the existence of that law in India, and the necessity 
for amending it as it had been amended in J-ln"land 

[804] The var ious sections of the Act treat of the doctrine of ‘‘seisin/' 
of riglits of entry, ; and of " equitable/' as distinguished from “legal 
estates of inheritance/' in language which would have no meaning, unless 
the Knghsli law of inheritance prevailed in tliis country. 

It seems to me. therefore, tliat even if we entertained any doubt 
upon the subject, which I certain! n* do not. it woiiM nob be possible for us 
at tlie present clay to ignore the existence of a law thus distinctly aflirmed. 
botli \)y tlie Supremo Court and the fjegislature. As a matter of principle, 
there wo\ild scorn to be at least as mucli reason, why amongst Jiribisli 
subjects in India a provision should be made by law for a wife’s main- 
tenance as in iMigland. And if this jirinciple is conceded, it is difficult to 
see why a wife should have less power of enforcing her rights against a 
purchaser from her husband than she had in Kngland. 

It tlien being once established that the law of dower lias prevailed in 
til is country, we have no right, as it scorns to me, to contest or modify 
tliat law according to our own notions of justice: we must administer it 
in its integrity : and we have no more right to deprive thei^laintiff of the 
bemefit of it l)y holding (contrary to its well-known rules) that her husband 
could deprive her of her dower. I)y aliening liis lands to a stranger, than 
wo sliould have to bold, tliat a tenant for life or in tail might sell the 
inheritance absolutely, to the iirejudice of the reversioner or lernainder- 
inan. 

Besides, it sc'erns to me, that s. 4 of the Dower Amendment Act is 
itself an autliori y, that. Iioforo the Act, a liushand could not alien or de- 
vise his lands so to dejirivo Ins wife of her dower. That section purports 
to /}</jnve tf of her rnjht to (loner in lands^ ivhich may have been aliened 

or d<tri:^ed by her hn$ba7id in hts lifethne, which means, if it moans anything, 
that in the view of the Legislature, a wife before the Act. had a riyht to 
dow(jr in such la^ds. The section would not only be superfluous. Init 
misleiuling, unless the wife bad sucli a right. 
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The leained Judge in the Court below has alluded to the judgment of 
the Privy Council in tlie case of The Mayor of Lyona v. The East India 
Co. (1) , as affording an authority, C805] that the English law of 
inlieritance was not introduced here in its entirety, but only so much of 
it as was applicable to the state of things in India. But that case, as 
I read it, does not mean to decide that the Courts of this country are 
justified in adopting just so much of the law of inheritance or of dower 
or of any other law, as they consider equitable, and rejecting the rest. 
It only points out, that there are certain portions of our English Statute 
law, whicli from their very nature were only passed for reasons connected 
with England, and which would not he applicable to India, or any other 
Colony of tlie British Crown, as for instance, the Mortmain Acts, tlie 
law of Aliens, and the like. 

Tliat part of tlie law of dower, wliicli we are called upon to adminis- 
ter in this case, is obviously quite as necessary to the due enforcement of 
the wife's rights in India as it would liavo been in England. 

Then it was suggested, rather than argued, by the defendants' counsel, 
that although as against a European or any other purchaser (except a 
Hindu or Mahomedan), the wife might enforce her rights, s. 17 of 21 
Geo. Ill, c. 70, prevents her from enforcing them as against a Hindu 
purchaser. 

That section enacts as follows : — 


Provided always, an«l be it enacted, that the Supreme Court of 
Judicature at Fort William in Bengal shall have full power and authority 
to hear and determine, in such manner as is provided for that purpose in 
the said Cliartor or Letters Patent, all and all manner of actions and 
suits against all and singular tlie inhabitants of the said city of Calcutta, 
provided that their inheritance and succession to lands, rents, and goods, 
and all matters of contract and dealing botwecji party and party shall be 
determined, in the case of Mahomedans, by the laws and usages of 
Mahomedans, and in the case of (ientoos. by ttic laws and usages of 
Gentoos ; and where only one of the parties shall he a Mahomedan or 
Gontoo, by the laws and usages of the defendant." 

It is suggested that as against the defendants here, who are 
Hindus, the Hindu law of inheritance ought to prevail ; and 
that as tiio Hindus recognise no rule of ilower, the plaintitl [806] 
cannot enforce tliat law as against the present defendants. This 
point, however, was not serious^ pressed ui»on us. It may not be very 
easy to detine what the concluding words of the section really mean ; but 
whatever . their proiter construction may be, it is clear that they do not 
moan this, that where a Hindu purchases land from a European, in which 
the vendor has only a limited interest, the Hindu purchaser is to bo in any 
iKjtter position as regards his purcliaso than a European purchaser would 
be. If the plaintilEs husband had no power to defeat her right by selling 
I'is land to a European, it is clear to me that he had no power to do so by 
soiling to a Hindu or Mahomedan. 

Then it was also contended, that assuming the iilaintilY to have had 
an inchoate right to dower at the time when the Indian Succession Act 
(X of IKf)*;) jiassed, she was deprived of her right by virtue of that Act. 
It was argued that s. 27, which provides what properU of the husband 
the wife shall be entitled to in the event of his dying intestate, imi)liedly, 
though not expressly, deprived her of any other provision to which she 
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1881 was entitled at the time of the passing of that Act. But I think we can- 
Feb. 28 . not put any such construction on s. 27. If the plaintiff had an inchoate 
. right to dower at the time of the passing of the Act, nothing short of 

APPEAL express w'ords could deprive her of that riglit. 

FROM Indeed, s. 4 seems to exclude the notion of a wife, who was 

Original entitled to dower when tlie Act passed, being deprived of it by s. 27. It 
Civil. enacts that No person shall h>/ tnarriaqe acquire any interest in the 

■ property of the person whom he or she marries.” Tliat is evidently a 

6 C. 794= prospective provision : and it is intended, us it seems to me, to leave 
SC.L.R. 76 rights unatlectod which had already been acquired before the Act passed. 
= 4Shome The only remaining point argued by Mr. Phillips was one of a 

L.R. 134. somewhat technical nature. It is not noticed in the judgment of the 
lower Court, and was evidently considered of no w’eight : and if I thought 
there was anything in it, I should certainly have been disposed to allow 
the plaintiff to call additional evidence. 

It is said that there was no sufficient proof in the Court be- 
[807]low that the husband’s estate in the property in question was an 
estate in fee-simple. 

Mr. Phillips called no evidence on this point, nor offered to call any ; 
nor did he pretend to say that the estate which his client’s ancestors had 
bought from the plaintiff's husband was other than an absolute estate, 
which is known here by the name of a foe-simple. His hare contention 
was, tliat the jilaintiff was hountl to iirove tliat the estate sold was an 
estate of inlioritance, and that slie had failed in that proof. 

The conveyance, however, under wliich tlie defendants claim, and 
which was |)ut in by the plaintiff, contains a recital tliat the vendor “ is 
seised of, or olherieise irell entitled to, the property intended to he sold for 
on estate, of inheritance, in fec-siniple," and it purports to convoy that 
estate to tlie purchasers. 

.Mthough, therefore, as hetweon the plaintiff’ (wlio was no party to 
tlio <leed) and tlie defetulants, tliore was no estooel, wliich would prevent 
the dohmdants from proving that the estate sold was other than an estate 
in foc-sinijtle. yet as the purchasers houglit tlie property as and for an 
estate of inheritance, and paitl for it as sucli, I consider that is clearly 
prnna facie. evi<lenco against them and the defendants as claiming under 
them, that the estate was what it purported to be. 

It is one of those admissions l>y conduct of parties which amounts to 
evidence against tliem. If a written contract was made between buyer 
and selliu' with roganl to the purchase of a horse, that contract {quite 
apart from any ipiestion of estoppel) would he prima facie evidence as 
against hotli buyer and seller tliat the thing sold was a horse. It would of 
course be perfectly competent for either of them to show that the thing 
sold was not a horse, hut prima facie, their contract and thoir conduct 
would bo evidence the other way. 

1 am of opinion, therefore, that, as against the land in the possession 
of the defendants, tlie plaintiff is entitleil to have lior dower assigned: and 
that the usual decree should be made, appointing a commissioner for that 
purpose. 

I think also that the plaintiff ought to luive her costs in this Court 
and in the Court below on scale 2. 

[808] PoNTiKEX, .1. -I also am of the same opinion. The very 
learned argument of Mr. Phillips miglit have had some weight in a bygone 
ago dusty with tho loro of Fearno and Preston. But It seems to me, for 
the reasons stated by my Lord, to be now of purely antiquarian interest; 
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and even if ife could have had any successful issue before the Courts and the 
Legislature had, as Mr. Phillips argues, been misled by a false analogy, it 
is now propounded unfortunately about a century too late. 

I will add one word with respect to s. 17 of 21 Geo. Ill, c. 70. It 
seems to me, though the language is a little confusing, that the true con- 
struction of the section must confine the woi*ds“their inheritance and succes- 
sion ” to questions relating to inheritance and succession by the defendants. 
The present is a question of the plaintift’'s succession, and therefore not 
determinable by the laws and usages of the Gentoos. 

GautH, C.J. — A question lias been raised between the parties upon 
this judgment, from what time the defendants are bound to account to the 
plaintifl' for the profits of tlio property. We find that, in the case of Emin 
V. Emin (1), an account of the profits was ordered from the death of the 
plaintiff’s husband ; and probably in a suit for dower against the lieir or 
devisee of the husband, that would he the ordinary rule. But in the 
present case, it does not appear that the defendants had any notice, until 
the suit was brought, that the plaintiff’ claimed her dower out of the pro- 
perty in question. She might reasonably have supposed that she had 
no such claim : and we tliink that it would he unjust, under such circum- 
stances, to order an account against them prior to date of suit. 

The decree, therefore, will direct an account of the profits to be taken 
in the usual way from tliat date. 

Attorney for the appellant; Mr. //. C. Chick. 

Attorneys for the respondents: Messrs. Dhnr and Dhur. 
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[809] APPEAL FKOM OPJGINAL CIVIL. 

Before Mr. Jnatice Wthon. 

Steel and others v. Rohauts. [46h .\pril, 1881.] 

Application on behalf of Arbitrators — Reference —Costs of Reference. 

There is notbint; in the Civil Procecluro Code which autbori/.is arbilrivtors to 
apply lo tbe Court for confirm tiion oi an order passed bv thocn, making payuieot 
of their fees a condition precedent to the bearing of a reference. 

Messrs. Barrow and DignaM, wlio wove tlie arliitrators appointed 
in the above-mentioned suit to arbitrate between Mr. Steel and 
Mr. Robarts in certain matters wliich wore known as the Kavelio, Burlab, 
Panicberra and Rtanfortli references, npiilied to the Court on motion, notice 
of which was duly served on the defendant's attorney, for confirmation of 
an order jiasscd by them on the 21st Marcli 1881. 

It appeared that the arbitrators had given their award in the Ravelie 
reference in favour of the plaintiff, and that tliey had also made an award in 
the liurlah reference, and tliat the arbitrators’ fees for attendance and 
preparing the latter award aniouoted to Rs. 8,349, which sum had not boon 
paid : and tliat on the 30th Sopteinbor 1880, they gave notice to Messrs. 
Sanderson and Co., the plaintiff’s' attorneys, tliat the award was ready 
and would be filed on payment of the arbitrators' fees. On the recoiub 
of this intimation, Messrs. Sanderson and Co. wrote to Messrs. Romfry 
and Co., tlio defendants’ attorneys, expressing tlicir readiness to pay their 
clients’ share, and suggesting tliat Messrs. Reinfry and Co. should pay 
tile defendant’s share, and that the award sliould tlien be filed. 
Messrs. Kemfi-y and Co. replied that it was the [ilaintiffs’ duty to take up the 
award. 


(ll 1 Morley 300 ; Morton by Montriou 242. 
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1881 The arbitrators met on the 2ntl Marcli 1881, at which meeting botli 

APRIL 4. the plaiutitfs and defendants were represented, and decided on nassins the 
, following order as to tlie undermentioned reference : 

PPEAL Panicherra and Stainfoiiih references.” 

PROM Ordered, subject to the sanction of the Court being obtained, 

Original that, without prejudice to any order or award that may hereafter be 
Civil. made as to liow the costs of these references and awai'ds are to 
_ hereafter paid or borne by the parties, the parties do pay C^IO] 

R r I R 4RQ arbitrators' fees of tliese two references (to be fixed by the arbi- 
• trators) in equal shares, — that is to say, one-lialf by Messrs. Sanderson 
and Co. s clients, and the other half by Mr. Remfry’s clients; and that the 
arbitrators fees for every subsequent meeting be paid by tlie parties in the 
same proportion before such meeting is opened. In the event of either 
jiarty not paying tlie fees hereby directed to be paid, the arbitrators will 
proceed ex parte in the reference or references as to which default shall be 
made at the instance of the party who sliall pay such fees. Messrs. 
Sanderson and Co. arcdirccted toapply to the Court for the sanction required 
to tlie arbitrators’ order ; and the arbitrators direct that their costs of such 
apjilication be costs of the reference, whatever may be the x'esult. " 
Mr. Romfry at this meeting protested against such an order, on the grounds 
tliat the deed of submission providing for the references contained no pro- 
vision for prepayment of fees, and that no such condition precedent to the 
heai-ing of a reference could be made. The arbitrators, however, replied 
that els. I and 3 of tliis agreement empowered the arbitrators to “ regulate 
the proceedings,” to which Mr. Remfry replied that sucli regulation refer- 
red only to the mode of proceeding and tlio reference in which matters 
were to lie taken. The order was ultimately passed as sot out above, and 
tlie matter came up before the Court on motion, asking for confirmation 
of the order. 

Mr. Allen, for the i>lainbitfs. 

Mr. lionncrjce, for the defendants. 

\Vii,soN, .7-, decideil that, where a matter is before arbitrators, it is 
out of tlie liands of the Court ; tliat although tlie Civil Procedure Code 
gives power to the Court to interfere in various ways in arbitration 
matters, it niakos no provision for such an ajiplication as the present. Sucli 
being the case, added to the fact that he considered tliat no sufficient 
reason for making the application had been advanced, the motion was dis- 
missed with costs. 

.-1 ppl nation dinmissed. 

.Vttorneys for the applicants : Sanderson and Co. 

.Mtorneys for tlie opposite party : liem/ri/ and liemfry. 

6 C. 811. 

[811] APPRAL FROM ORIGINAL, CIVIL. 

Before Mr. Justice Broughton. 


.Tuggut Cm'NDEH Roy and others (Plaintiffs) r. Roop Chand Shaw 
AND OTHERS {Defendants). [24th March, 1881. J 
Suit on II>^tticU\lta — Par lyier ship - SonK partners denying Debt, others admitting Debt 
Costs n$ between Defendants* 

la a suit brought against several partners to recover a sum of moaoy on a 
batbohitta, .some of tbe^partoern denied the debt and tbe partnorsbip. whilst 
oiborM admitted both the partnership and tho liability; the Court found in favour 
of the plaiotifis, and gave tbom a decree for the amount sued for with costs, an 
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ordered the dolendants who had disputed the debt and the fact of the partnership, \ 88 1 
to pay the costs of the other defendants, who had admitted their Habiliiy. MARCH 24. 

JOGGUT OhUNDER Roy, Surub Chunder Roy, and Protab Chunder 
Roy traders, sued the defeodants (Roop Chand Shaw. Sonabuo Shaw, and APPEAL 
Rakhal Das Shaw (an infant), who were alleged to carry on business as from 
" Nodear Chand. Roop Chand. Sonatun. and Tariney Pershad Shaw. ) for ORIGINAL 
a sum of Rs. 2,750. principal and Rs. 319-14*9. as interest up to Ubh June 
1880. due on a hathchitta dated 2Dd July 1879. signed hy the defend- — 
ants’ gomashta Mahanundo Shaw alleging that they had demanded pay- 6 C. 811. 

ment, hut that it had been refused. j t ^ j 

Roop Chand denied the partnership, and denied the debt and stated 

that Mohanundo Shaw had no authority to sign the hathchitta on his 
behalf. He further stated that, some years ago. he had inherited, on the 
death of his father, a certain share in a business which had hi^n carried 
on by his father in partnership with others, under the name of Chintaram. 

Nodear Chand Shaw, and that he had remained in the firm till June or 
July 1877. when he withdrew, and that since that time the business had 
been carried on. so far as he was concerned, for the purposes of being 


wound up. , • j ..r t 

Tariney Pershad Shaw and Chand Mohuu Shaw admitted the part- 
nership ami the debt, and stated that they had always been ready to 
liquidate it. but that they had been prevented by their co-nartners. 

[812] Mr. Kennedy and Mr. T. A. Apear, for the plaintiffs. 

Mr. Boiinerjce, for the defendant, Roop Chand and the second defendant. 

Mrl Dutt for the third, fourth, and fifth defendants, contended that, 
having admitted the debt, ho svas entitled to his costs. 

Mr. Justice BuoU(iHTON found tliat the defendants were nartners. 
and gave a decree in favour of the plaintiffs against all the defendants, acd 
ordered Roop Chand to pay the costs incurred by Tariney Pershad Shaw 
and Chand Mohun Shaw, and the costs of Rakhal Das to be paid out of 
the partnership assets, after satisfaction of the debt. 

Attorneys for the plaintiffs ; Mookerjee and Deb. 

Attorneys for the defendants : Swinhoe Co. and 0. G. Ganqooly. 


6 C BI2. 

APPHDL.ATE CIVIL. 

Before J/r. Justice Cuniiinuhaiii and Mr. Justice Prinsep. 


AcriUL Mahta an’1> gthkrs {Dt fendants) u. Ra.iun Maht.v 
ASD oniKRS (Plainltif.s). ' [9tli March, 1881.) 

Easement—rAmilalion, Pten of—TAviilntion Act (SV of 1877>, s. 26— Presumption of a 

^*^**”n a suit to e.st iblish an easement when limitation is pleaded, the proper issues 
to frame under s. 26 of Act XV of 1877 (Limitation Act) aro; — 

(i) whether the casement in question was peaceably, openly, and as of riRht, 
enjoyed by tho. plaintiO, or those through whom he clairii'^. within two years 
of the io9titution of the suit; and 

(ii) in tho nvont of tbc above issue being found in the negative, whether there 

is evidence of enjoyment on the Oirt of the plaintiff, or those through 
whom he claims, of ^uch h cb tractor and duration as to justify tho presump- 
tion of a grant *or otbor legal origin of the plaintiff's right iDdependont of tho 
provisions of Act XV of s, ‘26. 

[R., 8 C. 066 (050) ; 14 B. *213 (220) ] 


• Appeal from AppoUate Decree . No. 2*207 of 1870. against tho decree of W. 
Cornell, Esq , District Judg»* of Midnapore, dated the 7th July, 1670, reversing tho 
decree of Baboo Kalli Nath Dhur, Munsif of Coutai, dated the 20th Juno, 1878. 
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of the plaintiff RajuD Mahta, in the Court 

footpath through the defendants premises. He alleged, that he had been 
using the same for a period of upwards of fifty or sixty years prior to 
Sepcernber. 1877. and that the defendants had then wrongfully closed it 
UP m execution of a ollusive decree obtained in a suit to which he was 
not a Pirty, although ha had previously instituted criminal nroceadings 
against them with reference to the obstruction of the oithway and bean 

The defendants, amongst other pleas, 
raised that of limitation, alleging that the oiaintiff had not enjoyed the 

easement '^thin the period of two years before the institution of the suit. 
J-he Muosif having dismissed the case in the first instance, the plaintiff 
appealed to the .Judge, %vho, in giving him a decree, observed, that he 
found no proof that there was any interruption (wnich was submitted to 
for one year) before December 1875, the nlaiobiff not only having con- 
tested the matter in the Criminal Court, bub having also prosecuted 
the defendants, who were punished under s. 188 of the Penal Code in 

From this decree the defendants appealed to the High Court. 

Mr. //, C, Afcndicf:, for the appellants. 

Baboo Shooshi Dhoosiot Dutt for the respondents. 


JUDG:\rENT. 

Tlie iudgment of the Court (C(JNNINGH<VM and PiUSSEP, JJ.) was 
delivered l>v 

CUNX!XGH.\M, J. — In this case the plaintiff's cause of action is the 
forcible ohstruccioo in Saur^ember 1877 of a right of way through the 
dofen<lanhs promises, whicti the plaintiff alleges that he has peaceably 
and puiiliclv used for upwards of fifty* years. Tne original Court, tioding 
that no oasemoab was proved, and bliat any use made of the way by the 
plaintiff was uormissivo only, dismisseil the suit. 

[814] The lower AopellatB Court, considering that the right of way 
two feet wide was proved, reversed tne decision of the Munsif, and gave 
the plaintiff a decree. The objection, however, was taken, and is now 
urged before us in special apueal. that there was no proof of enjoyment 
within two years before tno suit was brought, and that, accordingly, the 
right was birred under the 4bh para, of s. 20 of the Limitation Act of 
1877. 

.-\s to this point the Judge observes : “I do nob find any proof 
that there was anv interruption (which was submitted to for one year) 
before December 1875.” This remark anpaars to refer to the explanation 
given in the section of an ” intorruntion,” and leaves indistinct the point 
whetlier, there li-ul been an actual enjoymoat of the plaintiff, or those under 
whom or in whose right ho claims, witiiin two years of the institution of 
the suit. We must, therefore, refer the following issues to the lower 
appellate Court. 

1. Was the right of way in iiuestion peaceably, openly, and as of 
right, used by the plaintiff or those througli whom he claims within two 
years of the inscitubion of the suit? Suuposing bhati it was not so enjoyed, 
and with rofareoce to the alleged antiquity of the right and the observations 
of their Lordships of the Privy Council in Maharani Rajroop Koer v. Syed 
Ahdal FTosaain (1). we furblier direct the following issue: — 


(1) L.R. 7 I. A. 240. 
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2, I 9 there evidence o( eojoyment on the pArt of the plaintiffi or 
those through whom he claims, of such a character and duration as to 
justify the presumption of a grant or other legal origin of the plaintiffs 
right, independent of the provisions of 8. 26 of the Limitation Act of 1877 ? 

Case remanded. 


6 C. B15s8 C L.R. 457* 

[815] SMALL CAUSE COURT REFERENCE. 

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice 

Pont if ex. 

Ramsebuk AND OTHBUH (Plaintiffs) i\ Ramdall KoONDOO (Defendant).^ 

[9th and 2fith February, 1881.] 

Pf^rties— Adding Plaintiffs in Actions of Contract— Nonjoinders Joinder of Plaintiffs 
after tune for bringing Suit has expired. Effect of -Co- Contractors^ Limitation 
Act (XV of 1877k 20 and 2*2 — ** Prescribed Period ^ Procedure — Suit by 

AJembers of Joint Hindu Family carrying on Trade in Partnership. 

Two of the sons out of a joint Mitakshara family consistiop of a father and 
three sons and ihe widow and >ons of a deceased son, and carrying 0 !i business 
in partnership, sued to recover money due on a hatbehitta dated the 11th Decem- 
ber, 1876 ; the last payment made and entered by the defendant being on the 
20i*h July 1877. No time was fixed for payment of the money, so that it be- 
came payable on the date of the batbehitta 

Th-^ suit WAS instituted on the lUth July 1880, and came on for hearing 00 
the 26th July, when an objection was taken, that all the parties who ought to 
sue were not on the rec"‘r^l. On the application of the original plaintiffs the 
names of the father and ibc third son wore then added, and tbo plaintiffs were 
deserM)^"! as surviving pir>*»ers of the deceased son. At the time the additional 
pUiiitiHs were made parties, the suit was, as regards them, barred by 
limitHtioo. 

Held, that the additional pUintifIs were rightly made parties to the suit, 
notwiihs'aiiding that th** suit was. as far as they wore concerned barred 

III actions of contract it is the right of the defendant, if he takes tbo objec- 
tion in proper time, to insist upon all the persons with whom he contracted 
boinv joined as plaintilTs. and if. after the objection has been raised, the plain- 
tiff proceeds wiih the suit without taking stops to add the person or persons 
whose non-joiDcler has been objoded to, and the Court finds that the objection is 
well fraindod, the suit must be dismissed 

That, inasmuch as the nriginal pUiotifIs could only enforce their claim in 
conjunction with the added plaui^.ilfs. and thf» added plaintilfs were barred 
by s. 22 of XV of 1877. the claim of the original plaintifis was also barred. 

Boydonnth Bag v. f/rtsh Chiinder Hop ilf. dis^sonted from. 

[816] Thar> the suit, if all the pUintilTs b»td originally joined in suing, would 
not have been birred bv s. 20 of Act XV of 1877. The words ** proscribed 
period " io that section moan, not the period proscribed for tbo paytnont of the 
debt, but tbc prcs.*ribed period of limitation. 

Thero in no equity, hut often much injustice, in allowing one joint-contractor 
out of many to sue a defendant, notwithstanding an objection duly made by the 
latter ; and the C“»urt has no right to allow one contractor to recover under such 
circumstances, though he may no doubt afterwards adjust tho sum which bo 
recovers with bis co- contractors. 

As between tbe members of a joint family, any one or more may be authorized 
by tbe rc^t to act as thoir agent or agents in any business transaction ; but when 
a joint family ot anv membors of it carry on a trade in partner.sbip, and contract 
with the outside public in tbe course of that trade, they have no greater privi- 
leges than any other traders If they are really partners, they most be bound 
by the same rules of law for enforcing tbcir contracts in Courts of Jaw as anv 
other partnership. 

• Case referred foe tho opinion of tho High Court under a. 7, Act XXVI of 18G4, 
by H. ^lillet. lOsq., and Baboo Koonjo Lall Bancrjee, tho First and Second Judges of 
the Calcutti Small Cause Court. 

(1) 3 C. 26, 
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1« C. 160 fl62) : L.B.R. (1893—1900) 555 (556); 56 P.R. 1901 = 94 P.L R. 
1901: 69 P.R. 1906= 118 P.L.R. 1906; 69 P.R. 1902; 4 A.L.J. 194 (ign)* 
A.W.N. (1907) 58 (59) = 29 A. 311 (315); Appr.. 14 C. 791 (794); 14 A. *524 
(527); R.. 6 B. 700 (702); 7 B. 217 (220); 9 A. 486 (489) =7 A W.N. 133- 

17 B 6 (8) : 103 P.L.R. 1902 ; 25 A. 379 (3831 ; 2 N.L.R. 45 
(354); 17 M. 12 (13) =3 M.L.J. 176; 57 P. R. 1905; 35 M. 
508 (516) = (1911) 1 M.W.N 442 = 10 Ind. Cas. 874 (877)- 34 

-- Bom. L.R. 273 = 21 M.L..1. 378 (386)=15 C.W.N. 321 = 8 

A-L J. 256 = 9 M.L.T. 343=l3C.L J. 345 = 9 Ind. Cas. 739=33 A. 272 = (1911) 
2 M W.N. 395 (400) ; U.B.R. (1892—1896) Vol. II, 406 (469) : 7 Ind Cas. 584 ; 
4 S.Ii R. 2 (9); 16 Ind. Cas 126 = 9 A.L.J. 619; 14 Bom. L. R. 840 (843) = 
17 Ind. Cas. 193 : 149 P.R. 1907 ; 7 C. L. J. 251 (261) ; D., 6 C.L.J. 558 (571) 
= 12 C.W.N. 84 ; 6 M.L.J. 27 (30) ; 33 C. 613 (621) = 10 C.W.N. 551=3 C.L.J. 
576 ; 25 C. 285 (288). 


159 P R. 1889 ; 
(46> : 2G C. :449 
685 = 21 M.L.J. 
B. 13 (21) = 11 


The facbs of this case fully appear from the referring order, which 
was as follows : — 

This suit was originally instituted against the defendant on the 19bh 
July 1880. It is based upon a bathchitta dated the 2nd Pous 1283, 
corresponding with the 11th December 1876. for recovery of Rs. 529-1 
as principal and interest. The suit was originally instituted by Ramsebuk 
and Sewrutton Chand, residing in Calcutta describing themselves as carry- 
ing on business under the firm of Sew Churnlall Luchmondean. The case 
came on forbearing before the First Judge, on the 26tli.Taly last, when the 
defendant pleaded misjoinder of parties, though properly speaking, it ought 
to have boon non-joimler of parties. Accordingly, on the application of the 
first two plaintiffs on the record, the names of the other two plaintiffs, 
Sew Churnlall and Bhogowaudeen. were added, with the additional 
description of surviving partners of Luchmondeen, the name and 
style of the firm Sew Churnlall Luchmondoeu being still retained. 
These parties were added, subject to the objection then taken by the 
defendant, leave being granted to him to raise the same objection 
at the lioaring. Sow Churnlall is the father of the other plaintiffs, 
one other son. Luchmondeen. having died some four years ago. At 
the time the now plaintiffs wore adilnd, the suit as regards them 
was birrel by limitation. The First Judge being of opinion that 

tlio suit in this form could not proceed. dismissed it. Against 

this decision an auplicatiou for a new trial was filed, and admitted 
by us. Traafing the new trial suit as a fresh one, the defendant put 

in tlio following pleas; — Deny plaintiff’s right to sue, limitation, and 

never indebted. No plea was recorded on the ground of non-joindor of 

nari.ies. With the defence thus recorded we have tried the suit «oyo. 

So far as wo couhl undor.stand the nature of the objection touching the 
jjlaiutiff's right to sue. it was based on the grouml of the names of the 
two last joined plaintifi's. Sow Chuiulall and Biiogowandeeu, being added • 
after their right to institute the suit was barred by limitation, and the two 
other plaintiffs being legally incompetent to maiutain the suit, and the 
names of the heirs of Luclimondeon not being ailded as plaintiils. We 
are of opinion, that the persons who have been joined together as plaint- 
tills are prinia facie the (iropor parties to maintain thesuib. as they are the 
persons who are interested in the subject-matter of the suit, and with whom 
virtually the original contract was made by the dofendaut. .As regards 
Luclimondoon’s hens, his widow and socs not being made parties to the 
suit, wo do not consider it absolutely necessary that they should be im- 
ploado.l eitlieras olaintiffs or defendants: Firstly, because even if the widow. 

under the Mitakshara law which governs the ease, had a right as well 

as her sous, they were members of a joint undivided Hindu family living m 
cotmneusality (whore each member acts as an agent for the others), and 
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were fully represented by the surviving partners, who. when there is a 
change in the partnership, are the proper persons to sue and he sued in 
respect of all contracts made by or with the firm (Lindley on Partnership. 

4th Rdition, p. 490). Secondly, because, in the absence of a statutory provi- 
sion. this has been the procedure in such suits recognised by the existiiig 
practice of this Court. We have next to consider whether the suit of the 
two first plaintiffs is also barred. Wo are satisfied that the law never in- 
tendeii it to bo so. The very words of s. 22 of Act XV of 1877 are quite 

against such a construction. The words of the section are: “ the suit shiill. 

as regards him, bo deemed to have been instituted when be was so made a @ c. 815 = 
party.” This is very plain language, obviously meaning that it is not intend- g c.L.R. 487. 
ed to [818] ulfect a pliiintifi' who has instituted his suit within time. This 
is the view taken bv Mr. Justice Markby in Boydonath Bay v. Grish 67iH»- 
dcr Hoy (1) of bho identical words in s. 22 of Act IX of 1871, which have 
been re-enacted by s. 22 of the present Limitation Act, thougl) it is true. 

Prinsep. J., differed from him. Another point has been raised by the defen- 
dant's pleader. He argues, that a.s the payments were not made within 
the prescribed period for payment, this stiit is even against all the plaintiffs 
barred by limitation. The hathchitta on which the suit was brought is for 
Rs. 4G0-B. and is dated the llth December 1876 (2nd Pous 1283). The 
payments made and entered by tlie defendant in it were as follows : — 


2nd Janu^iry 

1877 

doth Pous 


... Rs. 

50 

1 1 th April 

1877 

(30tb Cboitro 128^) 


... Rs. 

40 

20th July 

1877 

(CthSrabun 1284) 


... Us. 

40 



Total 


... Rs. 

130 


"Tlie suit was instituted on the 19th July l^SO. only one day within 
ti»ne of the last payment on the 20bh .Inly 1877 gives rise to a new period 
of limitation. 

“No time is fixed for the payment of tho money, so it becomes due on 
the date of the hathchitta, tho llth December 1876. The arguuient 
is tliat tlie words in s. 20 of .Act XV of 1877, " before the oxjjira- 
tion of the prescribed period” refer, not to the prescribed period of 
limitation, hut to the period prescribed for the payment of tho debt. 
This argument is derived frtJin tlie fact that, in other sections of the Act, 
tho words used are, *' tjeforo the expiration of tho prescribed period for 
tho suit” (s. 19). or "in coniputing the period of limitation preFcrihed 
for any suit, appeal, or application ‘ (s. 12), or some such %vords ; and that 
accordingly “ tlie prescribed period ” in s. 20 does rmt mean tho prescrib- 
ed period of limitation, but tho period prescrilied for tho pasmenb of 
the fleht. In oiir opinion, however, they mean tho prescribed period 
of limibution, althoiigh the section does not expres.sly refer to suits. 
Reading a. 20 together with s. 4 of the .Vet, which is the section 
that proscribed tlie different periods of limitation for different descrip- 
[819] tions of suits, the words " prescril)ed period” in s. 20 liave, we 
think, reference to s. 4 ami the second schedule of the .Act. Tho words 
" prescribed ” alone are obviously used for tho purpose of conciseness, as 
it will ho found that tliey are similarly used in illustration (i) of s. 1 of 
tho .Act, while there can he little doubt about their moaning in tho illus- 
tration referred to. We may further remark that Mr. Ninian Thompson 
has also put a similar construction upon the same words used in a. 20 of 
.Act IX of 187 1 {vide page 17 of his supplement to a commenturv on Act 
XIV of 13.yj). Again, if the argument of tho defendant s pleader is a 
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sound one, s. 20 will only apply to debts payable at some date subse- 
quently to the date on which they were contracted, and not to debts pay- 
able on demand. Indeed, payments made in respect of a debt to be- 
come due, would not be a payment of a debt. If money is borrowed 
on the Isb January, and it is agreed that it shall be repaid on the 
1st February, strictly speaking there is no debt till the 1st Fehru- 
ii>y. Then again it could not give rise bo a new period of limitation, 
for the limitation would run, not from the date of payment, but from 
date the debt became due, such as the Ist February. In other 
words, if the argument is a good one, the section is wholly infruc- 
, tuous. Such cannot, we think, have been the intention of the Legislature. 
SVe have next to decide whether the two olaintiffs who instituted this suit 
cau recover judgment against the defendant for the entire claim. We 
are of opinion, that either as partners, or as memliers of a joint undivided 
Hindu family, they have a right, at least to some portion of the money 
sued for. though what that proportion is we cannot decide. We see, 
liowover, no reason why the two plaintiffs who originally in.stituted the 
suit should not succeed in respect of the entire claim. We are of opinion, 
that each member of a joint undivided Hindu family, and every partner of 
a partnership, is an agent for the other members or partners. A firm 
so constituted in the name under which a suit is originally brought and 
maintained, represents tlie vvhole familv. joint undivided Hindu family 
is a little commonwealtli, in which every member works for the cornoioo 
good. The earnings and the acquisitions of prouerty by each member, 
wherever made, are the [820] earnings and acquisitions of the whole 
family, and their interests in all resoects are identical : and if tlie members 
are individually capable of acquiring prouerty for the use of the whole 
fatnily, tliev can certainly sue anti besueti individually. Tlio two partners 
or plainliiTs. at tlie time they instituted the suit, were alone in Calcutta, 
and the two others in Lucknow. In one sense, bneroforo, these two part- 
ners can fairly say that they alone carried on the business in Calcutta in 
tlie name of the firm, quite irrespective of tlie two other partners, and in 
point of fact they actually did so ; they, therefore, sought to recover the 
inonev in tlie name of the firm, which included all the partnc's, in respect 
of an entire and indivisible contract. Tho Court has power, under s. 26 
of the Civil Procoduro Codo, extended to this Court, to give judgment for 
one or more of the plaintiffs svho may 1)6 entitled to relief : and under 
8. 32 of the aforesaid Code, we can also strike out the names of 
any plaintiff who may have boon improperly joined. The hathobitba 
given by the defendant to the plaintiff Ramsehuck was joint, and did not 
specify shares : the money duo under it was payable colleotivolv, and not 
distributivolv ; and as the (lefendant has no defence on the merits, we are 
of opinion that, in the interests of justice, there should bo a judgment for 
blio two first olaintiffs who instituted the suit, for the whole amount of 
tlie claim. Both sides liave asked us to refer certain questions to the 
High Court, and as we think that they are important, wo are quite wil- 
ling that they should be referred to a Inglier tribunal. Tlie questioos re- 
ferred, which are in ne-arly the same language as those given to us by the 
defendant's pleader, are 

" 1. Whether, upon the findings arrivoil at by the Court, the claim 
of the plaintiffs is barred, because the names of the two plaintiffs were 
added to the nlaint after the suit as against them was barred '? . . 

" 2. Wnotbor ino Court, on the application of the first two plaintins. 
had power to add the names of the third and fourth plaintiffs, the defend- 
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iAnti baviog objeoted that tbe suib, so far as bbe bbird and the fourth plaio- 
tiffs were coaceroed, was barred ? 

“3. Whether or not the suib is not altogether barred, having regard 
to the terms of s. 20 of the Indian Limitation Act of 1877 ? 

[821] “4. Whether the first and second plaiobitfs. having by their 
own application made the third and fourth plaintiffs parties, can ask the 
Court to give them (the first and second plaintiffs) a judgment separately 
from the third and fourth plaintiffs? 

“5 Can the Small Cause Court enter into tbe equitable rights of 
the plaintiffs as between themselves ? or is not the Small Cause Court a 
Court or Equity for defendants only in terms of s. 25 of Act IX of 1850, 
bv which legal claims or demands are permitted to be brought info Court 
with permission to the defendants to plead equitable defences ? 

“0. Whether the view taken by the Court of the right of the 
plaintiffs as joint members of an undivided Hindu family, or as members 
of a trailing partnership m their debtor, is correct ? Contingent upon the 
opinion of the High Court our judgment is for the full amount sued for in 
favor uf the two first plaintiffs alone, and the suit is dismissed as against 
the last two plaintiffs.” 


Mr. R. Alleti for the plaintiffs. — The suit is not barred with respect 
to tlio original plaintiffs. Section 22 of Act XV of 1877 only provides 
that the suit shoulii be barred with respect to the party joined. This 
would nob affect the original plaintiffs, as the right still remained in the 
-others, though the remedy was gnue : Boydonalh Roy v. Griah 
Roy (l). whicli was decideil on similar vvords in s. 2:i of .\ct IX of 1871. 
[G.VHTH, C. J. — Tlion a ploa of nonjoinder would be of no use.] It is 
practically done away with, it only entails adjournment. [Garth, C. J. — 
The defendant may have a right of set-off. which possibly he would nob 
be able bo avail himself of. unless all tlje plaintiffs were joined. PONTIFEX, 
•J. — Must there not bo a proper institution of a suib to save plaintiffs 
from being barred by limitation — just as an incomplete acknowledgment 
is not sufficient — and can the suit he said to be properly instituted, 
unless all the parties who ought to be plaintiffs are before the Court?] 
The suit is sufficiently complete to save the bar of limitation : the 
whole debt is due to eacli of the plaintiffs, and if one is allowed to 
recover, there is no injustice clone to the [822] defendant. Sec tion 
26 of .•\ct X of 1877 urovides, that the Court may give judgment for 
such one or tnoro of the plaintiffs as may bo found entitled to relief. 
Tnis section is made aonlicahle to tlie Presidency Small Cause Courts, 
f PcjNTIFE.X, I- —Hero the added plaintiffs were only before the Court for 
tlirt Durposrt of being discni.ssed as being barred. J It is submitted they 
are liefore the Court in a .suit. an<l the Court could act under s. 20. Then 
it is submitted, the original plaintiffs can sue as agents for, and on behalf 
of. the other rnemlior.s of the joint family. [PONTIFEX, .1. — If you out 
their right to sue on the ground of their being a Mitakshara family, 
you in 1 st show that a kurta may sue alone without joining the 
alulta.j Tun original plaintiffs are agents of the other iuombf;rs ; they 
are the only moinbers residing in Cilcutta; it is submitted they can 
sue alone: Gocool Doss v. Tejram (2). decided on tbe 24th .Tanuary 
1879 by Wilson, .J. ..PoxrEFE.X, .J —That was only as to surviving 
partners.l 8w K-lsa! v. Goputl Doss (3). These plaintiffs can bind 
the others, therefor *. they c it) sue aiorie. .See Lindlov on P.irtnarship. 
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1881 491 : Agacio v. Forbes (l). Under s. 20 of Act XV of 1877. the original 

Feb^S. plaintifia are not barred, the words " prescribed period ” mean the prescrib- 
^MVTT PS' iod of limitation, not the period fixed for payment of the debt The 
^ ^ntrary has been decided in lariney Ghurn Nimdy v. Shaikh Ahclur 

CAUSE liohoman {I) ■, but that construction would make the section useless and 
Court unmeaning, as the learned First Judge shows in the reference, and it is 
Refer- submitted that decision is not correct. 

EN('E. for the defendant was not called on. 


OPINION. 

The opinion of the Court was delivered by 

Garth. C.T. — Before answering seriatim the questions referred to us, 
I think it necessary to explain what I consider to be the law with regard 
to the nonjoinder of olaintifls in actions of contract. This explanation 
will of itself afioi'd an answer to most of the questions referred. In 
actions of contract, it fv the right of the defcndint . if lie bakes the 
objection [823^ in oiooer time, to insist upon all the persons with whom 
he contracted being joined as plaintiffs; and if, after the objection has 
been raised, the plaintiff proceeds with the suit without taking stens bo 
add the person or persons whose nonjoinder has been objected co. and tlio 
Court fintis that the objection is well founded, the suit must be dismissed. 
It is for this reason that the nonjoinder of plaintiffs in an action of con- 
tract lias always boon a plea in bar ; and the justice of the rule is manifest. 
If a defendant is sued by one only of two persons with whom he has 
contracted, lie may have a set-off, or any other defence agjinst the two, 
of whicli he could not avail himself as against the one only ; and be- 
siiies this, the defendant ought always to lie in a position to recover 
his costs, if he succeeds, as aaainsl all the parlies with whom he con- 
tracted. Ill the present case the two original plaintiffs yielded at once 
to the defendant’s objection ; and tlie Court very properly, upon their 
application, allowed the two other plaintiffs to be added. But then 
the 22t>il section of the Limitation .Act presented a new difiioulty to 
the plaintiffs, and upon this the main (]Uestion in the case depends. 
In llriglaud, since the passing of the Common Law Procedure Act 
of 18o2, bile aiiiondinenb might have been iiiaile, if the Court thought 
proper, so a-* to motect the claim of bite plaintiffs from limitation, bu- 
canso, after the amondmonb, the suit ivould be considered as having 
been coinmenccii bv all the plaintiffs at the time wlion it was first 
instibutctl. If the Court bad reason to believe that all the plaintiffs had 
not boon joineii tor some improper motive, the amondmont wouhl he 
refused ; bub if it consitiere*! that the nonjoinder was a bona tide mistake, 
the amendment would bo made, for the express purpose of protecting the 
plaintiff’s ngnts, and of prevonbing the Limitation Act from working in- 
justice. (See Lakin v. Watson (3). lirown v. Fullerton (4). and cases 
tlioro cited at p. 05G of the Report.) But the policy of the Legislature in 
this countrv has been to make the law of limibibion much more strict 
than in Iffigland. and to tako away, as far as possilo, any disorebion from 
the Courts to modify its strictness. The provisions of s. 22 of the Limitation 
Act scorn to have heen passed [824] witn the avowed object of preventing 
such amendments being made in such a way as to relieve the plaintiffs 
from limitation ; and the effect of those provisions in such a case as the 
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present is to render the amendment virtually useless to the ori^jinal plain- 
tiffs. If those plaintiffs cannot enforce their claim without joining the 
additional plaintiffs, and the additional plaintiffs are barred from enforcing 
it by the liw of limitation, it is obvious that the suit must fail. The lower 
Court seems to have supposed, that tlie original plaintiffs ought in equity to 
succeed, although their co-contractors may be barred. But this would be 
directly at variance with the rule of law. which requires that all co- 
contractors should join in such a suit, and it would place it in the 
power of one or more of several plaintiffs (co-contractors) to render any 
objection by the defendant on the ground or nonjoinder ineffe<;tua! : 
because, by bringing their suit at the very last moment, to save limitation, g 
they might always prevent their co-contractors being usefully joined, 
and so secure the judgment of the Court themselves to the exclusion of 
their co-contractors. We have heeu referred in the course of the argu- 
ment to the case of Boydonath Bao v. Grish Chundcr Roy (1), in which 
Mr. Justice Markby appears to have held, that, under circumstances 
similar to the present, the two original plaintiffs would he etititled to a 
decree, though their co-contractors were barred. I confess I cannot 
understand, nor agree with that decision : and if Mr. Justice Prinsep had 
concurred in that view, I should have thought it right to refer the question 
to a Full Bench. But as I understand. Mr. .Justice Prinsep decided the 
appeal upon another ground. Of course, if in this case it had been found 
in the Court below as a fact, that the contract was made between the 
defendant and the two oriqinal plaintiffs only, there would he no difficulty 
in deciding in their favor, because then the joinder of the two otlier 
plaintiffs would only have been a misjoinder, which by s. .31 oi the 
Corie of Civil Procedure is never now fatal to a suit (2). That 
section is a reproduction of s. 19 of the Common Law Procedure 
[825] Act, 18G0, and applies (for good reasons) to cases of misjoinder 
only. There can never be auy injustice in allowing too many plaintiffs to 
sue together, or in allowing them co frame tiieir suit either jointly or 
severally, or in the alternative, because the defendant in such a case can 
always sot up diffetont defences against dilforoot plaintiffs, and is in a 
position to obtain his costs from all or any of them, against whom 
ho may succeed. The Court can always dismiss a suit against one 
or more plaintiffs without difficulty or injustice, and without in- 
curring any of the objections which are applicable to the case 
of nonjoinder. Thus, for instance, sunnose that three persons. A, li 
and G sued D upon a conf.raot, and IX'i defence was. that he made 
the contract witli A and B alone, and tliat as against them he has a set- 
off. Then, if all the three plaintiffs succeeded in proving their case 
against the defendant, ho would ho defeated, because, as against the three, 
ho would have no riglit of sot-off. But if, on the other hand, the 
dofondanc proved that he made the contract with A and fi only, the 
suit would 1)0 dismissed as against C, and ]J would piobably get his costs 
against him : but as regards A and B the question of set-off would be 
tried, and tho defendant wouhl succeed or not according as he proved 
that plea. This is tho reason why both by tho Common Law Procedure 
Act of 18()() and the Indian Code of Civil Procedure, misjoinder of 
plaintiff's can never be fatal to a suit, though nonjoinder of plaintiffs may. 
Now, as r understand, the lower Court has found in this case, that all 

(1) 3 C. 26. 

(2) Section 31 of th" Civil Procedure Code has, however, not been extended to the 
Presidency Small Cause Courts. Rep. note. 
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the four plaintiffs were partners in the concern, and that the defendants 
contracted with all jointly, and it is difficult to see how upon the facts 
the Judges could have come to any other conclusion. The assets of the 
firm were the joint property of all the partners ; the firm was conducted 
with their joint moneys ; and the business appears to have been carried 
on by the acting partners on behalf of all the four. If I considered 
that there was any room for doubt as to this point. I should be disposed 
to send the case back to the Court below to have it reconsidered ; but as the 
original plaintiffis declined to raise that question upon the defendants' 
objection, I think, that if the case w'ent back, it could only be at the 
8 C.L.R. 457. pla-iotiffs’ cose. [8263 Having thus explained what I consider the law to 

be as applicable to the case, 1 will proceed to answer the questions referred 
to us seriatim : — 

1. I think that tlie claim of the original plaintiffs is barred, because 
they can only enforce their claim in conjunction with the other plaintiffs,, 
and the other plaintiffs are barred by s. 22 of the Limitation Act. 

‘2. It was in the discretion of the Court to add the names of the 
third and fourtii piaintitls, aud I think that, under the circumstances they 
were right in so doing. 

3. The suit, in my opinion, would have been in time if all the 
plainbiff.s had joined in the first instance. I quite agree with the learned 
Judges of the Small Cause Court that the words " prescribed period ” in 
s. 20 means, not the perio<l proscribed for tiie payment of the debt, hut the 
prescribed period of limitation. Wo were referred to the case of Tariney 
Churn Nuudy v. Shaikh A/uhtr liohoman (l). in which a contrary view 
appears to have boon entertained ; and if it was necessary for the purpose 
of this case, we should refer the point to a Full Bench. But having regard 
to our judgment upon the otlier point, it is not necessary. 

4. For tiio reasons already given. I think that the first and second 
plaintiffs are not entitled to the judgment of the Court. 

5. There is no equity, in my opinion, but often much injustice, in 
allowing one joint contractor out of many to sue the defendant, notwith- 
standing an objection duly made bv the latter ; and the Court has no 
right CO allow one contractor to recover under such circumstances, though 
lie may no doubt afterwards adjust the sum which he recovers with 
his co-contractors. 

G. .-\s i)etvveon the members of the joint family, any one or more 
may, of course, he authorized by the rest to act as their agent or agents 
in any business transaction : hut when a joint family, or any members 
of it, carrv on a trade in partnership, and contract with the outside 
public in Che course of that trade, they have no greater privileges than 
any other trader®. If they are ideally partners, they must be hound by 
tlio same rules [8273 of law for enforcing their contracts in Courts of 
law as any otiior partnership. The defendant will have the costs of 
tills roferonce. 

Attorney for the plaintiff's; Mr. Hart. 

Attorney for the «lofendaut : Mr. K. O. Moses. 
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Before Mr. Justice Morris and Mr. Justice Tottenham. 


Dwarkanath Pal and others (Defendants) v. Gris Chunder 
BuNDOPADHYA and others (Plaintiffs).*' tilth March. 1881.} 

Sui/ to cancel VnderUnures—^Parties — Act XI of 1859. .s. 37* 

On tho 13th January 1871. A ani B purchased an estate fold for arrears o( 
Governmeot revenue. The original proprietors asserted their right to collect the 
rents of a portion of the property by virtue of bolding two sbikmi talooks and a 
howla tenure. This right was atfirmed by the High Court in April, 1875. B bad 
previously sold bis interest to C. Go the 29th May 1876, A created a patni of 
bis eight annas in favor of D aud and oo the 4th July 187G. C purchased all 
the rights of the original proprietors. On the I8tb January 1877, A sued under 
Act XI of 1859, ». 37, to cancel or vary the tenures, making the original pro- 
prietors, C, and various tenants defendants. C objected that A had no right of 
suit or cause of Hciion, as be had parted with all bis rights to D and E ; and 
that as his entire interest in the was only eight annas, he could not sue 

to cancel a part only of thii sub* tenures. D and E then applied to be added as 
parties, and were mide pUiotiSs. 

field, that A hai no cause of action, as he bed previously parted with all nis 
rights as zemindar, to cancel thcj-c tenures in favor of f) and E, nor could D 
and E sue, as they wore not purchasers of an entire estate. *' That A having 
no cause of action it was not competent to the lower Court to add D and E as 
plaintifT-i. and so introduce a right ol actu»n which did not proviou.sly exist ; and 

[823] That, even on the assumption tU.it D >ind E were pr >pcriy made plaint* 
ifT«. tbo I >wjc Appellate C >urt shouli have tak*ni into consideration Civiain 
HclmiSHion.s made by tbein as to Ibo existeoce of the uodertenaro, both beloro 
and after the rioverninent sale. 

Sre^viut Ram Dey v. A’ooAoor Chund U) followed. 


Appel- 

late 

Civil, 

6 c. 827. 


[Appr., 21 C, 334 (337).] 


Mr. Jackson and Baboo Kushi Kant Sen for the appellant. 

Baboo Srinalli Doss and Baboo Bykunt Nath Doss and Munshee 
Serajul Islam for the respondouts. 

The (acts of this case stiUiciently appear from tho judgment of the 
Court (Mouuis and TOTTENHAM. JJ ), which was delivered by 


.lUDGMKNT. 

Morris, J. -Tliis suit was instituted by one Grisli Cliunder Bundo- 
padliya, one of tsvo auction-purchasers, wlio. on the 13th January 1871, 
jointly purcliase l the estate. Talook Sril)utso Doss, when it was put 
up to sale for arrenrs of Government revenue on the default of the pro- 
prietors. Raj Coomar Bose and Dino Nath Bose. After their purchase, 
the auction-purchasers found themselves unable*, in four villages of the 
property, to realize rent direct from tl)o ryot -cultivators, owing to tlie 
opposition of tho former proprietors, the Boses, wlio sissorted their right to 
collect the rent in virtue of holding certain iutormediate tenures in tho 
shape of two shikmi talooks and ooe liowla tenure. V^arious suits for 
rent were instituted against the ryot-cultivators, either l)v the Boses as 
plaintilTn, in wliich the auction-purchasers intervened, or vice versa by tho 

• Apooal from Appellate Decree, No. 1391 of :S70. against Ibe decree of 
J.C. Gofldc^. Esq., JudgcolTippcra. dated the 29ih March 1879. afTirming the decree of 
Baboo Uina Churn Kastogiri, Firet Subordinate Judge of that District, dated tho 19th 
February 187B. 

(1) 15 W. R. 481. 
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auction-purchasers as pUintilis. in which the Boses intervened The liti- 
i. gauon was carried up to the High Court, and the final result in April 1875 
,• 1 ^ 1 - ^ ^ existence of these undertenuros and to declare the 

Mgut of the Boses to collect the rent from the ryot-cultivators. But in 
ioi>ruary 187o. or about a month and-a-half before this decision. Briinatb 
Roy. Clio coparcener of Grish Ghunder Buodopadhya. sold his interest in 
^io property Co certain oersons. who may be called generally the Pals. 
Then, on the wJJi May l8^6.Grtsh Chundor Bundopadbva created a patni 
■ his eighbannasshare of the property [829] i„ favor of two oersons. 
VA I Dutb; and on the 4th .July 1876. one 

now before us. purchased, under a deed of sale of 
that date, all the rights and interests of the Boses in the three interme- 
diate tenures which they set uu. The effect of the last purchase was. to 
throw the estate iiracrically info the hands and under the control of the 
lals: and hence, on the IHth January 1877. Grish Chunder Bundopadbva 
hroiiguc the pre:.ent suit to cancel or avoid these subordinate tenures. 
He made defendants the Boses, the Pals, and the various tenants whose 
lants he had failed to reeovor in the previous rent-suit?. 

The nnncioal defendant, No. 3. who is the present appellant, at once 
objeetod that f.risb Chunder Bundonadhya had no right of suit or cause 
of action. as_ lie had parted witli all his riglics to the patnidars. Nil 
Komuland Kah Coomar Dutt : and further that, as his entire interest in 
the estate amounted to an eight-anna share, he could not sue to cancel 
a pirt only of these subordinate tenures. He took other objections, which 
It IS not noeessnrv now to mention. Bub the result of the first objection 
taken in his written statement was. that the patnidars. Nil Komnl and 
Kali Coomar Dutt, made an auplication to the Court to he added as parties 

Court acceded by an order dated April 21st, 
In/ 7. Tho suit Nvas biion triud on its in»^rits. *111(1 the Subordinato Judge 
dismissod tho claim oi (irlsh Chunder Bundor)adhya with costs, but gave 
a partial dt-cree in favor of tlie patnidars, dismissiug their claim in respect 
to tho two shikini talooks, hut directing the nancellation of tho howla tenure. 
Against this order (irish Chunder Buodopadhya and the patnidars appealed, 
and a cross -anpoHl ug;iinst tJ)o decision regarding tho liowla was preferred 
>\ the defendants. T/io District Judge dismissed tho appeal of the defon- 
duuts, and, decreed t.ho claim of too tnroo plaintiirs in full, and it is this 
01 del which forms tlio suhject of tho present appeal. 

^ Phreo noinbs ure urged hoforo ns in this appeal : Pirst, that as Grish 
Ohuudor i.'iundouadliya, who institutUi) tho suit, liad no cause of action, he 
having previously pjirtod wi^li all Ids rights as zomindar, to cancel these 
tonuros in favor of the pitnidars. Kali Cooinnr and Nil Komul Dutt, his 
HU)l ouglib to hiivo heeri [830j at once (dsmissod. Second^ that, when no 
right of action lav in (rrish (>hundur Bundopadfiya, the Court could not 
add the patnidars ns plaintitts to tho suit, anrl so introduce a right of action 
which (li<l not liefore exist : at)d thtrd, that even on tlie assumption that the 
patnidars wore properly made co* plaintiffs, the lower Appellate Court should 
have? taken into consideration certain admissions made by thorn as bo the 
existence of these under-tonures hobli before ami after the Government sale 
of tho pronortv. 

We think tliat, on all these points, thu apoollanb must succeed. On 
tile first point tho Judge considers the Suiiordinate Judge to be in error 
in holding Cirish Chunder Bundona<lhya, hy liis assignment of his rights 
as zemindar bo the patnidars, to have no longer any right to deal with 
undor-tonants of tho^e patnidars: and the reason lie gives is this: The 
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grantor of a patoi is bound to warrant his patnidars in the enjoyment of 
bis p.vtni as granted ; and the zemindar has a right to see that there are 
assets available to the patnidar, wherewith the patnidar may meet his 
half-yearly liability.” But there appears to be some confusion of thought 
in tliis argument. There is no question that the patnidars received the 
prouertv covered hy the patni lease in exactly the same state as the 
zemindar had held it. And if the patnidars could not meet their half-yearly 
liability. — that is, pay the root reserved, — the course for the zemindar to 
pursue was, nob to bring suits against under-tenants, which the patnidars 
alone have the right to bring, but to enforce their liability by bringing the 
ptboi to sale under the provisions of the patoi law. That the patnidar alone 
can bring a suit such as the present, and that the zemindar having given 
away his rights in patni cannot do so, has been expressly declared by a 
Bench of this Court in the ease oi Sreemunl Ham Dey v. Kookoor Chund (1). 
Their Lordships say; ” We think there is no doubt whatever that an 
auction-purchaser can sue witliin twelve yeais of the date of his purchase 
to recover any land that was originally included within the estate sold for 
arrears of revenue. VVhon he created a patni in favor of the present 
plaintiff, it is quite clear that he could not sue to annul an undertenure 
within that patni, and [831] that no one but the patnidar coulil do so.” 
From this the second point taken in appeal follows, as a necessary conse- 
quence, viz., that when Grish Chuoder Bunilopadhya had no right of 
action against the defendants, ho could not mend his case by joining as 
parties to the suit other persons, the patnidars, who had a right of action 
against them. 

But, independently of these considerations, it seems to us that the plaint 
was liid on the face of it, atid ought to have been dismissed. Wo 
understand the suit to be one brought by an auction-purchaser to avoid 
certain undortenuros under the provision.s of s. 37. Act XI of 18o9. No 
doubt, tlie plaintiff alleges that those undercenuros are fictitious, and 
have been set uo in fr iu 1 sitnolv bo deprive the auction-purchaser of 
the benefit of his purchase : but clearly tnis allegation cannot be main- 
tained in tlio present suit. It was an alloaation which ought to have 
been ma<le, and (loubtless was made, in the various suits for rent to 
which the present olaintiffs ao'i <lefondants were parties. The effect of 
tht^se suits was to declare the Boses entitlerl to collect the rent. Decrees 
were nasse>l on the bisis of the proof adduced hy the Boses that, 
as undortonuro hoUlurs. they had previously collected the rent. The only 
ground, therof<)ro. on wliich the plaintiff could bring this suit was that 
stated by him in the latter portion of his plaint, viz., that none of these 
subordinate tenures woi'o created at tlie time of the Permanent Settlement 
and comprised within the talook (Sributso Doss), and tliab tlie present 
talook devolved on liim “free from all encumbrances.” Tliis being so, 
we are of oninion. that neitiiur Grish Ghundor Bundopadhya as one of 
the original auction-purchasers, nor subsequently the patnidars to whom 
ho assigned bi.s rights, could bring tlie suit, inasmuch as. in the language 
of s 37, Act XI of 1859. they wore not ” purchasers of an entire estate.” 
Bv their own showing they purchased only an eight-anna share. Before 
proceeiling, therefore, to avoid undortenures comprised within tlie estate 
under tlio power granted to them by that Act, it was necessary bo 
join the co-purchaser as co-plaintiff in the iiction. But admittedly the 
co-purobaser, wlio is now, as found hy the District -Tudge, represented hy 
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present appeilaob is one. refuses to do anything of 
L832J the kind. This section of the Act is of a penal character. It 
presses hardly upon persons who may have rights of long standing, and 
was enacted simply for the purpose of protecting the Govornmeut revenue. 
It must, therefore, be construed strictly. Bub just as the law vests “the 
proprietor” of an estate with power to measure the lands of such estate, 
and our Courts have repeatedly held that no sharer only can be treated as 
a proprietor to enforce this right, so here we think we must hold that one 
of two joint auction-purchasers, who. without the consent of his co-sharer, 
brings a suit to avoid undertenures within the estate purchased by them, 
cannot be recognised as an “auction-purchaser of an entire estate” within 
the meaning of s. 37 of the Act. 

On all these grounds, therefore, we reverse the judgment of the Court 
below, and dismiss the suit of the plaintiff with costs in all Courts. 

Appeal allowed. 


6 C. 832 = 8 C.L.R. 152. 

CRIMINAL REFERENCE. 

Before Mr. Justice Pontifex and .Vr. Justice Field. 


The E.mprkss v. Nuddiau Chand Shaw, (^cc«.s«?d).* 

|9th March, IMKl.] 

Excise— Sale by wholesale— Sale by Servant— Deng. Act VII o/ H79, ss. l.'i. 59, 
nnd 60. 

A sale of inore th in twelve <juart bottles, or two g.'illon'’ of spirituous or 
fermented li<]uors of the same kind, made at one transsciion, is a sale by 
wholesale. 

—Whether a sale of twelve quart bottles of ooo kind of liquor and 
three quart buttles of another kind, at the .same time, comes within the prohibi- 
tion ill tbe explanation clause of i,. 15. 

rhe licensed retail ven lor himself is the only p-jrsou liable to conviction 
under s. (iO. 


[DUs,, 8 C. :^07 <20S) ; Appr., >9 C. GOll (G0!)| ; R., 17 C. 566 (5691. ] 


This was a roforence made to the High Court under s. 296 of the 
Criminal Procedure Code. 

[833] One Nuddiar Chand Shaw, a servant of a licensed retail vendor 
of imported liquors, sold bo an informer, twelve quart bottles of beer and 
throe quart bottles of brandy (the sale of the two sorbs of liquors being 
completed in one transaction). On these facts being proved, the Joint 
Magistrate of Howrah convicted Nuddiar Chaud of an offence under s. 60 
of Bong. .\ct Vllof 1878 for having sold excisable imporbe<l liquor by 
wholesale, and sentenced him to nay a fine of one hundred rupees. 

On the case coming up before the Sessions Court, the Judge was of 
opinion that the facts proved did not amount to an offence under s. 60 of 
tlio Act, for that the sale of two distinct quantities of different liquors, 
although in total exceeding two gallons, did nob amount to a wholesale sale 
within the moaning of the Act. lie further added, that the transaction 
was one which was prohibited by s. 15 of blie .Vet and by the conditions of 
the license held by the convicted person’s employer, and as such, would be 

* Criminal Ri'f'Tcnce. No. 113 of 1S81, from the order of J- P. Orant, Esq.^ 
Sessions Judge of Ilooglily, diited the 29th Pebru.ary 1981. 
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punishable, under s. 59 of the Act, with a fine of Rs. 50 ; but the offence 1881 
could uot be brought under 8. 60. He further was of opinion that the March 9. 
conviction was bad, inasmucli as it bad been had upou the servant of the tmat 

vendor, whereas the last clause of a. 59 made the vendor alone responsible. HIM 
He tlierefore referred the case for the opinion of the High Court. Refer- 

No one appeared at the hearing. ENCE. 

OPINION. 6C. 832 = 

The opinion of the Court (PONTIFEX and Field, JJ.) was given 8 C.L.R i52, 
by 

PONTIFEX, .1. — The accused has been convicted under s. 60 of The 
Bengal Excise .^ct.” VII (B.C.) of 1878. This section enacts that “ every 

licensed retail vendor who sells by wholesale shall be 

liable for every suoli offence to a tine not exceeding two hundred rupees.” 

The Sessions Judge is of opinion that the conviction is bad : (1) be- 
cause the sale of twelve bottles of naer and three bottles of brandy at the 
same time, is not a sale by wholesale ; and (2) because the person convicted 
IS not a retail vendor, but the servant of such a vendor. 

We think that the Sessions Judge is right in his view of the law as 
to the second point. 

[834] As to the first point, there is more room for doubt. Under 
S. 15 of “The Bengal lilxcise -\ct,” the sale of a lirger quantity of spiri- 
tuous or fermented lit}uors than twelve quart bottles would be a sale by 
wholesale. If. therefore, more than twelve bottles of boor or of brandy, 
i. e., of the same kind of liquor, liad been sold at one transaction, this 
would be a sale b> wholesale. In tliis case two kinds of liquor were sold, 
and tlie quantity of neither kind exceeded twelve bottles. The case of 
such a sale is provided for by a clause of the 15th section, wlvcl) is in 
fact an explanation, riz., “ Under this section a sale of an assortment of 

spirituous or fermented liejuors in greater (juantity than 

is specified above, h>- a licensed retail vendor, is prohibited.” If this 
provision stood alone without any other provision following or qualifying 
it, the sale in tlio present case would probably be within the prohibition 
The section r.liou goes on to enact 1 — “Tne Board may. by rule, define what 
shall he held to he an assortment for the purnoses of this section. ” So far 
as v/o have been able to discover, there is no evidence that the Board have 
made a definition of " au assortment” from which would be excluded such 
a sale as that in this case — a sale, that is, of twelve bottles of beer and 
three bottles of brandy. This being so, the sale in question probably 
comes within the jirohihition in the explanation clause above referred to, 
but for the decision of this case it is not necessary to determine this point, 
as we think that upon the second grouud, the convictions must he re- 
versed 

We are clear tliat the licensed retail vendor himself is the only 
person liable to the ncnalty provided by s. (iO. and that the servant of 
such vendor is not liable, to conviction under this section. 

Wo set aside the conviction of N’undiar Cliand Sljaw had under 
8. GO of “The Bengal Jjxeisa Act.” accjuic him. and direct that tiie fine, 
it realized, bo refunded. 

Co7ivictio7t set aside. 
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[835] Before Mr. Justice Pontifex and Mr. Justice Field. 


In the matter of Gobind Chunder Moitra {Petitioner) v. Abdul 
Saved and others {Opposite Party).* [4bh March, 1881.J 

Ctiminnl Procedure Code [Act o/ 18721. ss biO~Disoute likely to cause Breach 
0 / the Peace— Decision on Title by Civil Court— Police Report - Incorporation of. bii 
Reference. '' 


Oa the 20th of March, 1979, A applied to h^vo certain which he had 

lately purchased, registered in bis n^me. The order of the Deputy Collector, 
declaring that A had proved po-sessioD. and was entitled to registration, was not 
passed until the 24ch Decern oer, l?i79. Prior to A s purchase, B and C had, on 
the Cth March i979, obtained regi Oration of the same proper y. The proceedings 
were sent to rhe Commissioner, who, on the 29th Soptcinrjer, 1880. declared A to 
bo entitled to the land ; and in October, the registration in the mines of B and C 
was cancelled, and /I .^niino was finally registered. In July, 1890 proceedings 
under s. 530 of the Cruuiual Procedure Code. NS'erc commenced up^n tbe peti- 
tion of certain ryots, who alleged that other ryots, at tbe instigitiun of A. were 
going to do acts which would Ual to a breach of tbe peace. The Deputy 
Magisirato, the same person who as Deputy Collector h;^d decided the land- 
registration c.^se iu &avor of A, proceeded under s. 530 to consider the question 
as to who was in possession, and louud that B and C were in possession. 

Held, that the Deputy Migistratc could not. in those proceedings, set aside 
the order which be had made in the rcgistration-casc, as that order could only 
be sot aside in a regular suit. 

The procoediuss recorded by the Deputy Magistrate did nor. forth in express 
language that ho was satisfied that a dispute likely to cr>)ate a breach of the 
pc»ce existed in respect of the land iu question, between A on t^io one side, 
and B and C on the other ; nor did it set forth the grounds upon which he was 
so satisfied chat sucli dispute existed. 

i/cW. that the proceeding was therefore defective. 

In the proceedings, the Magistrate referred to a police report, which, however, 
did not show that a breach of the pc tee was imminrnt. 


//eld, that although this repirt might betaken to be iocorporated by reference, 
yet that It was not sufficient to justify the order. 

[836] Per FlKId). J- — Unless the parties arc able to show that there is such a 
dispute as is likely to induce a breach of the pctice. the Magistrate should 
hold his hand and not proceed further. When tbe rights of the parties have 
been deternnnei by a c:nnpetcnt Court, the dispute is at iii cud, and it is tbe 
duty of the Magistracy to maintain the riguts oi toe successful ptrty, and ibc 
proper course for ibo Magis»,r.i'.e to pursue, if the defeated pitrty does any act 
thar may probably oc<ra^ion a breach of the peace, is to take astion under s 491 
of the Cniuin.tl FroceJure Code, and rcquiru frjin suen person security to keep 
the pea^c 

(F , Kvt. Ufirop. Cr. Gas. 4Gi ; R . 33 C. 33 (47)^2 C.L-J. 271 (279^ = 10 C-W.N. 
267f2(aj = 2 Cr L.J. 970 n>77> ; H Cr. L J. 170; 33 C. 352 - 2 O.D J. 250*9 
C.W.N. 1005 ; D.. 7 C. 40 iWh : 33 C. 33 (ITj i C.L.J. 271 (279) *10 C.W.N. 
•257 (201)*. 2 Cr. L.J. 070 (C77| ] 


In this case a rule l)acl boon obtained by one Ciobind Chunder 
Moitra, calling upon one Abdool Sayad ami others, to show cause why 
an order of the Deputy Magistrate of Puhna, made under s. 530 of the 
Criminal Procedure Code, tleclaring tliat .\btiool Sayad and others were 
entitled to retain possession of certain lands until ousted by due course of 
law, and forbidding all disturbance of uossession until such time, should 
not he set aside. 

• Crimin il Motion, No. 37 of 1881, ag.ain^t the or l-er of liaboo Dwacka 
Nantb Roy, Deputy Magistrate of Puboa, dated the 20th January, 1881. 
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The facts of the case suffioiently appear from the judgment of 
PONTIPEX. J. 

Mr. H. Bell and Bahoo Ishnr ChmuJer Chuckerbntty in support of 
the rule. 

Mr. Lee and Bahoo Taruckanath Paulit showed cause. 

The following judgments were delivered : — 
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PONTIFEX, J. — I think this rule must be made absolute, and the 8 C.L.R. 217 
order of the Deputy Magistrate must bo sat aside. In giving my reasons Shome 
for this decision, it is necassary to advert shortly to some circumstances ^.R. 115. 
which preceded the order made hy the Deouty Magistrate. The person 
moving for the rule is one Gohind Chunder Moitra. who alleges that, in 
March. 1879, ho purchased the property with respect to v/hich the order 
which he seeks to set aside wa-i made under s. 530 of the Code of Criminal 
Procedure, tliedateof such ordsr being the 20th January. 1881. 

On the 20th March, 1879. Gohind Chunder applied, under the Land 
Registration Act, to have the land registered in bis name. Tlie decision 
of the Deputy Collector, in which he found that Gohind Chunder had 
proved possession and [837] was entitled to registration, was not passed 
until the 24th December. 1879. 

Now it appears that, prior to this alleged purchase by Gohind 
Cliunder Moitra, .\hdool Siyad and .A.b.lool Majid, who now oppose 
the rule, had obtained registration of the property in their names, 
under the Lind Registration .\ct. on the 6bh March. 1879. It was there- 
fore impossible for the Deputy Collector, on the 24th December, 1879, to 
direct that the land shouhl be registered in tlie name of Gohind Chunder 
Moitra. It was necessary that, for that purpose, his proceedings should 
go up to tlie Commissioner, who, if iie confirmed the decision of the 
Deputy Collector, alone had the power to direct that the registration in 
the names of .\bdool Sayad and Ah lool Majid should he cancelled in 
order that registration might ho ell'oobed in the name of Gohind Chunder 
Moitra. The proceedings accordingly wont before the Coramissionor. 
but it was not until the 29th Sautomiier, 1880. that he passed his final 
orders, and under tho«e orders, in the month of October, 1880, tlie 
registration in the names of .\hdool Sayad and .\hdool Majid was cancel- 
led, and Gohind Chunder Moitra’.s name was finally rogistorod. Those 
registration-procoeilings. therefore, occupied a period extending from the 
I8th March, 1879, to October, 1880. It must, however, have been manifest 
to Ahdool Savad and .Ahdool Majid, from tlie 24th Decemher, 1879, when 
the Deputy Collector decided in favor of Gohind Chundor’s possession, 
that there was every probability that the result of the nroceediugs would 
be. chat the property would bo registered in tlie name of Gohind Chunder 
Moitra. As it seems to me. to evade these conseguoncos, and while the 
reference was [lending before the Commissioner, in order that his ultimate 
orders might be obtained, recourse was had to proceedings under s. 530, 
which were commenced in July. 1880. 

In the registration-proceedings under the fjand Registration Act, tlie 
Donuty Collector harl decided the (j iestion in tlie presence of both 
parties. Each party had had an ample opportunity of adducing all 
the evidence that he thought necessary to orove his case. Each 
party did adduce evidence, and upon that evidence the Deputy Collec- 
tor, acting under [838] the Land Registration .Act. finally decided 
that Gohind Cliuiider Moitra had proved possession, and that he was 
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entitled to have his Dame registered. Now the criminal proceedings 

in July 18ft0 were started by certain ryots submitting a petition of 

complaint, alleging that others of the ryots, at the instigation of Gobind 
Counder Moitra, were going to do certain acts which would tend to a 
breach of the ueace. Upon the receipt of that complaint, a police report 
Criminal called for, and a report was accordingly made by the police. Their 
~ report is. that there were two persons who claimed to be landlords; that 
s c r R ryots took the part of one side, and others of the other 

— 4 Rh * side; and that, at a future time, when the crops came to be cut, it 

L R 1 1? ** probable that the ryots of one side might cut the crops which had 
L.K. 115. been grown bv the other side, and a breach of the peace might ensue: 

hut the police recommended that ic would be sufficient if the lead- 
ing ryots on either side were bound over to keep the peace. Upon 
tiiab report, the Oistriot Magistrate, who possibly had no notice of 
the rogistrabion-uroceedings, held a proceeding un.ler s. 530, and refer- 
red it to the Deputy Magistrate, who was the very same person 
who as Deputy Collector ha<l decideil tlio land rogisbratiou case in favor of 
Gobind Cbunder Moitra, finding that he had proved thab he w’as in pos- 
session of this property. The Deputy Magistrate took evidence with 
respect to the complaint under s. 530. There was nothing in the police 
report to implicate Golnnd Chunder Moitra in any of the acts out of 
wliich it was suspected a breach of the peace might ensue. The police 
had only implicated bh>» ryots. But notwithstanding the Deputy Magis- 
trate, in his oflice of Deputy Collector, bad so recently, and after a full 
investigation, decided that Possession was in Gobind Cbunder Moitra. he 
considered that he might altogether <lisrogard his prior proceedings as 
Deputy Collector, ami proceed again under s. 530 to determine who was 
in actual possession of this land, being the very same question which be 
had already tried and decided, 

Now. in mv opinion the fact tliat those registration-proceedings vvere 
ponding at the lime tliab the auplicatinn was made for interference under 
the Criminal Pioooijiire Code, sliould [339j have maile the Djpuby Magis- 
trate oxtromely careful not bo make anv order as to possession under s. 530, 
unless lie was (juite satisfied that a l)onn fide dispute existed, and that .a 
breacli of tlio peace was imminent. 

The Moahs. knowing that the registration-proceedings could, under 
ordinary ciroumstancos, only properly he set aside by a regular suit, thought 
they might avoid being obligeti to resort to that remedy, if tliey could set 
the Criminal Court in motion antler s. 530, and hence this alleged ijuarrel 
between the ryots and tlie aijplication to the District Magistrate. 

Unfortunacelv, the Deputy Migistrate, altogetlier disregarding the 
former order tint lio mule after a full trial, has now entirely rendered 
nugatory his order of October. 1880 In my ooinioo the Dapuby Magistrate, 
knowing that the l.i'id registration proceedings only awaited formal comple- 
tion. ought not bo have proceeded under s. 530 to deal with the quostion 
of possession— a iiuesbion which ho had himself so recently decided in the 
presence of both psirties. 

It would have been quite sufficient, if he thought a breacli of the 
peace was imminent, to bind over the leading ryots on either side as recom- 
mended by the police. Tliero was uobhing to show from the police reoorb 
that (iobind Chuoiler Moitra was implicated in the acts complained of. and 
it seems to me, in passing the order in respect of possession and in setbing 
aside his own order, the Deputy Mugisbrate was acting improperly and 
uiifairly to Gobind Chunder iloibra. It was never intended that the 
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provisions of s. 530 should be used for the purpose of avoiding a decision 1881 
BO recently arrived at after a full trial. March 4. 

The rule will be made absolute, and the order of the Deputy Appel* 
Magistrate set aside. LATE 

Field, J. — I also am of opinion that this rule must he made absolute, Criminal 

and the order of the Deputy Magistrate set aside. Under s. 530 of the 

Criminal Procedure Code, a Magistrate, in order to give himself jurisdiction, 6 C. 835 = 
must first record a proceeding setting forth that he is satisfied that a 8 C.L.R. 217 
dispute likely to induce a breach of the peace exists concern- [840] =4 8horae 
ing land, iVc., and this proceeding must state the grounds upon which L.R. IIS. 
he is so satisfied. It appears to me that, in the case before us, the 
proceeding recorded by the District Magistrate is defective in tliat it does 
not set forth in express language that he was satisfied that a dispute 
likely to create a breach of the peace existed in respect of the land 
in ouestion between Gobind Chunder Moitra on the one side, and the 
Meahs on the other side : and that it is further defective in that it does 
nob sot forth the grounds upon which he was so satisfied that such 
dispute existed. The Magistrate's proceeding refers to a police renorb, 

•which may perhaps he taken to be incorporated by reference. I tliink 
the proceeding itself ought to contain all the particulars essential to 
give the Magistrate jurisdiction, and that reference to any other document 
ought nob to he necessary in order to ti )0 ascertainment of these essen- 
tial narticulars. But even if the polico report be here taken to he part 
of the i)roceeding, the above defects are not removed, as this report 
shows merely Chat there was a dispute between two sets of ryots in 
the village, who had respectively taken the sides of Gobind Chunder 
Moitra and of the Moahs. Now the ryots are not oarties to the present 
prijoeedirigs, the only parties being Gobind Ctiunder Moitra on the one 
side, and the Moahs on other side; and it thus appears that the real 
“ p irties concerned in the dispute ” wore not the parties called upon to 
attend Court and state their claims to actual possession. There is 
another ground upon which it appears to mo that the order of the Deputy 
Magistrate in this case should he set aside ; and that is, because there was 
no such as is contemplated by s. 030. When once a Magistrate 

has recorded the preliminary proceeding under the section, and has called 
upon the parties concerned in the dispute to appear before him, the express 
language of the section does not provide for any further inquiry into the 
fact of the existence of a dispute likelv to induce a breach of bho peace. 

When the parties appear before the Magistrate, the law expressly reouires 
only that the fact of actual posse>sion be inquired into, But it appears 
to mo that the essence and basis of the jurisdiction, which a Magistrate 
can exorcise under s. 530, [841] depends upon there being a dispute 
likely bo create a breach of the peace : and that, whon the parties appear 
before the Magistrate, if they are able to show, or if it otherwise appears 
to the Magistrate that there is no dispute, or no such disnute as is likely 
to induce a breach of the peace, the Magistrate should hold his hand and 
not proceed further. 

I take it that the term “dispute” in s. .530 moans a reasonable dis- 
pute, a bnna fuh' dispute, a dispute between parties who have each some 
setnhlance of right or supposed right. It has been decided bv this Court, 
in the case of Rai Muhun Hotj v. Wine (1), that when a decree has been 


(1) 16 W.R. Cr, Rul. 24. 
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1881 passed by a Civil Court regarding land in dispute, it is the duty of a 
M arch 4. Magistrate to maintain it ; and he has no power again to institute proceed- 
Apppr. jngsregaiJingsuch land under this section of theCode of Criminal Procedure. 

^ * The principle of this decision is this, that when the rights of parties have 
LATE been determined by a competent Court, the dispute is at an end. and it 
Criminal, is the duty of the Magistracy to maintain the rights of the successful 
6 C~835= In other words, the defeated party will not he allowed to go to 

8 C L R Court, and alleging the existence of a dispute, invoke the aid 

' of the Magistrate and the police to neutralize the effect of the decree of 
L R 115 ** ^ competent Civil Court. When the rights of the parties have been de- 
termined, there is no longer a “dispute” within the meaning of s. 530; 
and the proper course for a Magistrate to pursue, if the defeated party does 
anv act that may probably occasion a breach of the peace, is to take 
action under s. 491 of the Code of Criminal Procedure and require from 
such person security to keep the peace. 

In the case of Rai Moliun Roy v. IV/se (1). the question of title had 
been definitively determined by the Civil Court and no case has, so far as 
I am aware, as yot arisen in which the principle of tliat decision has been 
carried further, or extended to cases in which there has been merely a 
summary adjudication upon the question of possession. I think, however, 
that the proceedings under the Land Registration Act are nroceedings 
to which the same principle should be extended. [842] Under this 
Act a revenue oflicer is directed to hold an inquiry ; that inquiry in this 
particular instance was held in the presence of both parties ; and they had 
an opportunity of producing before the revenue officer evidence to show 
tliat they wore in possession of the laud. After making his inquiry, the 
revenue officer came to the conclusion that Gohind Chunder Moitra was in 
possession ; his name was registered in the Collector’s general register as 
ciiat of the person in possession of the estate : and the result of this regis- 
tration is that the Meahs are not untitled to sue the tenants for rents ; for to 
any such suit it is a sufficient defence that their names are not registered 
in the Collector’s general legiater. 

If. after these formal proceedings before tlio rovonue authorities, it is 
copipotet)t to tlio Magistrate to take action under s. 530, an order made 
under this section may ahsoliitolv neutralise the effect of the registration 
proceedings (as has liappanod in this case), and great confusion and possi- 
hU> injustico may ho done. Por.soiis who have had experience in the 
moiussil are well aware why an order under s. 530 is so strenuously sought 
after in many cases. Such an order is important as regards the question 
of limitation. The uorson who is declared by the or*lor of the Magistrate 
to 1)0 in possession under s. 530 can successfully set up such possession 
in answer to a plea of limitation. 

The (jnestion of burden of proof, no unimnortant. question in many 
cases, depends materially upon whosher a pirty occupies the position of a 
plaintiff or a defendant in a civil suit. an<l the person who .succeeds m 
getting the Magistrate to doolaro him to be in posse.ssion, obtains no 
small vantage ground for subsequent litigation, vielior est conditio 
defcndc.ntis. 

Then whether a person who bad a gooii title will be able to procure 
witnesses to give evidence in his favour, depends in no slight degree upon 
wliether lie is in possession or out of possession. Regard being had to 

(1) 16 W-R. Cr. Rul. 24. 
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these considerations, T think that Magistrates should be most oareful 
in applying tlie provisions of s. 530:ti>at they should not proceed 
to act under this section unless they are satisfied that a dispute, a 
bpna fide dispute, a reasonable dispute, a dispute in which [843] there 
is some semblance of right on either side, exists, and that such 
dispute is likely to induce a breach of the peace. I am satisfied that 
it was not tiie intention of the Legislature that the provisions of this 
section should be applied to any case in which a competent Court, whether 
in a regular suit or in that sort of proceeding which is in this country 
known as a summary proceeding, has decided that one person is entitled 
to, or is in possession of, land. 

I may refer to s. 535 of the Code of Criminal Procedure by way of 
furtlier argument in support of this view. This section enacts, that 
‘' nothing in this chapter shall affect the powers of a Collector or a person 
exercising the powers of a Collector or of a Revenue Court.” The officer 
acting under the Lind Registration Act is probably a Revenue Court ; and 
if a Magistrate may, under s. 530 of the Code of Criminal Procedure, 
decide that a person is in possession, whom a revenue officer has under 
the provisions of the Land Registration Act held not to be in possession, 
the uowers of such revenue officer or Court would be materially affected. 

It therefore appears to me that the order of the Deputy Magistrate 
should be set aside. (Isf) because the initiative proceeding of the District 
Magistrate was defective : i2nd) because the whole of the proceedings were 
without jurisdiction. 

Rule absolute. 
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Sir J. W. ColvUii, Sir B. Peacock, Sir M. E. Smith atul Sir R. P. 

Collier. 

[On appeal from the Ilii/h Court of Judicature at Fort William in DenqaL] 


KAMESWAR PeusH.M) {Plaintiff) c. RUN BaHAOUH SINUH 
{Defemlant). i23rd November. 1880.] 

Grounds supporiif}*j charge on the In^ieritcnce by a nHdow for iter Debt^ 

lo transactions sucb as the alienation by a widow of her estate of inhcritaDco 
derived from her husbind. any creditor, seeking to enforce a charge on such 
ofitate, is bound, at least, to show the nature of the [844] transaction, and to 
show thas in advancing his moDoy» he gave credit, on reasonable grounds, to 
an assertion that the money was wanted for one of the recognized necessities. 
'Phu principle is, that the lender, although he is not bound to see the appMca* 
tioii of the money, and does not lose his rights, if. upon bona fide inquiry, be has 
boon (lecoived as to the existence of the necessity which ho had reasonable grounds 
for supposing to exist, still is under an obligation to do cortaiD things. These 
aro to inquir« into the necessity for the loan and to satisfy himself, as well as ho 
can, with rcferooco to the parties with whom he is dciiling, that the borrower is 
acting in the particular instance for the benefit of the estate. This principle, 
laid (lawn in Uunooman Persaud Pandny v. Alussamat Babooee Munraj Keen- 
weree Hi in regard to the manager for an infant, has been applied also to aliena- 
tions by a widow of her estate of inheritance, and to transactions in which a father 
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in derogatioD of the rights of his sod, under the Mitakshara law, has made aliena- 
tion of ancestral family estate. 

CAppl.. 33C. 842 <8451: R.. 19 C. 249 (252) ; 2 O.C. 258 (260); 26 B. 206 (219)=3 
Bom. li.R 738 ; 1 Ind. Gas. 479 {4861=31 A. 176 (230) =6 A.L J. 263 (321) ; 
4 Ind. Gas. 763 ; 13 lod. Gas. 5 = 8 A.L.J. 1294 =34 A. 126 (128) ; 6 C.L J. 490 
(614). 

Appeal from a decree of a Divisional Bench of the Higli Court, Bengal 
{2nd July 1878), varyioc thedecreeof the Subordinate Judge of the District 
of Gaya (6th December 1876). 

The question in tbe suit giving rise bo this appeal was vvhetber the 
late Rani Asmedh Konwar (who was living when the suit was commenced) 
widow of tbo Raja of Tekari in the Gaya District, had in her iifotime 
charged her widow’s estate, with a debt to tbe plaintiff of Rs. 7’2,61i 
rendering the estate, which sue had obtained as widow of the Raja, liable 
to sale in satisfaction thereof. 

The Rani had executed in 1872 a bond to tbe nlaiotiff for the above- 
amount. and secured ib by mortgage of lier estate. 

The Subordinate Judge found that the bond bad been executed for 
legal necessities, and decreed that tbe amount should be realized by the sale 
of the mortgaged property. 

Tbe High Court was of opinion that tbo Rani’s signature to the bond 
)iad been obtained without giving her the least intimation of the nature of 
the contents of tbo instrument, beyond that money was required, and that 
DO legal necessity liad been proved. It therefore held this appellant 
to be entitled only to a decree for the principal and interest of tbe debt, 
wliich was a personal one, for which tlie estate in tlie liands of tlie Raja’s 
heir was not lia))le. 

[845] Tlie facts are stated in tlieir L'lrdships’ judgment. 

Mr. R. V. D-jyne and Mr. C. W. Arathoon appeared for the appellant. 

Tlie respondent did not annear. 


JUDGMENT. 

The judgment of tlioir Lonlsliips was dolivored by 

Sib J. W. CdLVILE. — Tlic only material point to be decided upon 
tills ajipeal arises in a somewhat peculiar manner. The suit was originally 
brought liy the plaintiff, appellant, who is a maliajun carrying on 
business in the city of Benares, and also at (laya, to enforce a bond and 
mortgage against the late Rani .\smcdli Konwar, the instrument being 
dated the 1st of March 1872. It appearing, however, that the next 
reversionary lioir was in possession of the property alleged to have been 
mortgaged uinler an ikrarnamali executed by the Rani putting him in 
liossossion, apparently, of tho whole of her husband’s estate, ho was joined 
as a party <lofondant in the suit ; and ib was prayoil that a decree might 
ho made for the amount sued for, with costs and interest, and that it 
might ho awarded *' by sale of tho mortgaged and bypotliocatod properties, 
“ and in case tho same <lo not cover the amount, by tbe sale of 
other properties, and from tho jicrson of the debtor. Tho suit, 
therefore, was framed for tho purpose of obtaining, in case of need, an 
absolute decree for tho sale of the property alleged to have been mortgaged, 
including tlie rovei-sionary interest of the second defendant therein : and, 
accordingly, tiie second issue was settled so as to raise the question how 
far tho reyorsionary estate was hound Ijy the widow's disposition. 
in these words : “ Whothoi or not was tho amount claimed taken for a. 
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legal necessity ; and whether or not is the amount of debt re-payable by 
the property left by the husband of the widow Mussamut Asmedh 
Konwar, who contracted the debt.” 

Tlie Subordinate Judge, who tried the case in the first instance, found 
wholly in favour of the plaintiff, and gave a decree for the amount sued for : 
and a fiu'ther direction that, in case it was not paid, the mortgaged properties 
should be sold out-and-out. The High Court, upon appeal, so far confirmed 
[846] the decree of the Subordinate Judge tlmt it left the widow bound 
to the extent of being a debtor on the bond for the amount stated on the 
face of the bond to be due, hut determined tliat the deed liad not been 
properly explained to lier ; that she did not understand, or was not 
properly informed, that it was a deed mortgaging the property ; and, 
consequently, that all tlmt could be given against her was a decree in the 
nature of an ordinary money-decree. 

The appeal to tlieir Lordships is against the decree of the High 
Coin-t so far only as it was adverse to the plaintiff. .After the decree 
was pronounced, and before tlie appeal was presented here, the widow 
died, and the second defendant, the only respondent upon tlie record, 
liecame the absolute owner of tlie proiierty in question. 

Their Lordships concur witli tlie High Court in thinking that, upon 
the evidence, there was a total failure of proof as to the proper exolanation 
of this deed to the lady. It is not necessary for tliom to say whether, that 
being so, they should have gone so far as to make tlie money-decree which 
was made against her. Tliat is not the subject of appeal, and tliey must 
assume that so far the decree was jiroporly made. Nor do they think it 
necessary to express any opinion, whether in point of fact the bond sued 
upon, upon the face of it, purports to pledge more than the widow’s 
interest. They will assume that it was intended by those who prepared 
it. to lie a pledge of the inouzas and property which siie had inherited from 
lier husband. The only (juestion to bo decided on this appeal is, whether 
the transaction created a charge on tlie inheritance ; whether it made the 
proport\ in question, wlien in tlie hamls of the respondent, liable to 
satisfy the bond-debt f«>r which a decree has been made against the widow. 

In order to establish the allirmative of this proposition, it is neces- 
sary. in the first place, to show that the widow intended to do that which 
tlie law allows her to do in certain specified cases ; vh., to make a pledge 
of her husband’s estate. Mat if the High Court was right in supposing 
that the document was not iuoperly explained to lier, there is a failure of 
proof that she did really intend to do that. The fjUGstion whether the 
pro- [847] (lerty was mortgaged at all depends ujion the facts whether she 
intentionally executed a deed containing such a stipulation ; and their 
Lordships have already intimated that, in their judgment the Ili-'li Court 
dealing as it did with the evidence of Bishen Sabi and the other%videnco 
in the cause, was right in coming to the conclusion that there was no such 
proper explanation of the bond as would hind her in respect of that 
stii)ul<Ltion. 

Again, if this were otherwise, tlierc would remain the <iuestion 
whether the plaintitt liad satisfied the burden of proof which every plain- 
tiff who seeks to charge the inheritance after the fleatli of a widow by 
virtue of a security executed by lier, lias to sustain. Tlieir Lordships in no 
decree depart from tlio principles laid down in tlie case of llunooman 
Permiid Pamlai/ v. Mussanutt Bahouefi .^hniraj Koojiin-rra (l),y.sh\ch has 

(IJ 6 M I. A. 593. 
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been so often cited. They have applied those principles in recent cases, 
not only to the case of a manager for an infant, wliich was the case there, 
but to transactions on all-fours witli the present, namely, alienations by 
a widow, and to transactions in which a father, in derogation of the 
rights of his son under tlie Mitakshara law, has made an alienation of 
ancestral family estate. Tlie principle broadly laid down is. that although 
the lender is not bound to see to the application of the money, and does not 
lose liis rights if, upon a 6om/. /«ie inquiry, he has been deceived as to the 
existence of tlie necessity whicli he had reasonable grounds for supposing 
to exist, he still is under an obligation to do certain things. The words 
of tlie judgment in that case are: — “Their Lordships think that the lender 
is bound to inciuire into the necessities for the loan, and to satisfy himself 
as well as lie can, witli reference to the parties with whom he is dealing, 
tliat the manager is acting in the particular instance for tlie benefit of the 
estate ; but they think that if he does so inquire and acts honestly, the 
real existence of an alleged sufficient and reasonably credited necessity 
is not a condition precedent to the validity of his charge, and they do 
not think that, under such circumstances, he is bound to see to the 
application of the money.” .\nd the judgment ends thus: — “Their [8483 
Loixlsliipjv do not tliink a Uoiui jUlc creditor j^hould sutler wlien he lias 
acted honestly and witli due caution, hut is himself deceived.” 

it apiiears to their Ijonlsiups that, such being the law. any creditor 
who conies into Court to enforce a riglit similar to that which is claimed 
in tlie present suit is l)ound at least to show the nature of the sanction, 
and tliat in advancing liis inonoy he gave credit on reasonable grounds to 
an assertion tliattho money was wanted for one of the recognized neoes- 
sitics. 

in this case there is hardly aiiv evidence on the jjart of tlie plaintitT 
to show what negotiations took place with him, and wliat represent- 
ations induced liim to advance the money ; still loss is there any proof that, 
having reproscntalions l>ofore him, ho made the necessary and 

proper iiuiuiries. The chief witness tliat has been called, Fakir Chand, 
says of himself, that, although he is a village wasil-haki-nuvis, and writes 
certain /.emiiulari liooks, he has nothing to do with the hooks relating to 
the uialiajani business. It is true that ho speaks to leaving been present 
when ])ei‘sons purportin ;4 to come from the Hani asked for a loan of money 
for payment of (Jovorninent r<wonuo an<l the like ; hut one wouhl expect 
in such a case as this that the goinashta, who had the management of 
the books, and who was responsible for lending money from the kooti, 
would he th<^ jicrson to come forward and show upon tlie faith of what 
representations and after what imiuiry he advance<l the money. There 


■> no evidence at all of that kind. 

Then, again, tlie servants who are calle<l from the defendant's 
stahlishmont, give evidence which cuts ways, because although Dost 

Tahome<l, calling himself one of the dowans of the Kani, jirofessed to 
lavc gone to the plaintilT and to have taken money from him, lie shows 
•rn/ui June that there was no real necessity for the plaintilT to borrow 
iHMiey under the power which she could exercise only in the case of certain 
lecessities. Ifis evidence goes to show that the lady was in fact in 
erv easy circumstances, and that she had a net revenue of about 
,:{0.00() rupees. He says: — “The amount of collections used to 
eiiuiin in tlie custody of tiie dewan. A certain amount, when required , 
ise<l to he paid to the Kani. I cannot [849] say ofT-hand what 
iiiounf of collection comes to my hands. The expenses of tlie Kani, 
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whatever they may be, are restricted to charitable and pious purposes 
and distribution to people, «S:c. Besides this, she does not spend anything 
with a lavish hand.” So again, Mahadeo Lai, who was called on the part 
of the defendant, puts her income at even a larger amount, and says — 
“The balance, exceeding a lac and thirty thousand, used to be a saving to 
the Rani as profit. This amount used to he lodged in the custody of the 
dewan. Tlie necessary expenses used to be supplied to the Rani. The 
money would not be lodged in the cutcherry.” 

The evidence of those two persons seems to tlioir Lordships to be 
consistent with this state of things; that the Rani's servants, the dowans, 
chiefly managed her affairs ; that if they liad immediate occasion for a 
sum of money they may have gone to the plaintiff’s kooti and got a 
temporary loan, hut it fails to prove a necessity so serious as would 
justify a pledge of her husband's estate in excess of the ordinary powers 
of a Hindu widow, or reasonable grounds for the belief of sucli a neces- 
sity. 

Then as to the latest transaction there is little or no evidence at 
all given by the plaintitY as to the settlement of the former accounts 
or tlie circumstances under whicli ho advanced tlie small sum whicli 
made up the amount sued for ui)on the last bond. .\U tliat the 
witnesses state, is, tliat one Baboo Ram Coomar. who is said to bo also a 
dewan of the Rani’s told the munshi to get this bond signed, some speak- 
ing to the making of the bond ; but as to the part taken by tlie plaintiff 
in making the last bond, or as to any en<juiries made on that occasion, 
tliere is no evidence whatever. 

It appears to their Lordships that the High Court was right on both 
grounds in treating the transaction as not binding upon the estate ; and 
they will, therefore, humbly advise Her Majesty to affirm the decree of 
that Court and to dismiss tins appeal. 

Appcal dismisml. 

Solicitor for the appellant: Mr. T. L. If t/.son. 
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Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Pontifex. 

Falle and others V, Macewen and others. 

[9Dh lObh, and 11th February and 7tb March, 1881.] 

Mutual Benefit Society— Pov^er of Majority of Subscribers to alter Pules— Payment 8 C.L.R. 577. 
0 / Pensions in England— Adjustfnent of Payments in accordance ivith Rate of 
Exchange — Interest of Subscriber to Society. 

The U. S. F. P. Fund— a society estabii’^hed. as stated in rule 2 ot the Rules 
oj the Society, “ to provide for the mainteoance of the widows aod children of 
those who shall subactibe to it upon the terms and conditions specified below, or 
upori such others as tnav be determined upon by the subscribers or by a majority 
of them had. prior to 1850. passed a rule C33j that widows, being incum- 
bents on the Fund, shall be paid their pensions at any place they may desire, 
subject to the u«ual charges of remittance : the pensions of children^ being 
incumbents on the Fun J. shall also be so paid aod on tbe same conditions.” 

The subscriptions were then, and continued to be, paid in rupees, and the pen- 
sions were calculated in rupees according to certain tables. On being admitted, 
a subscriber had to promise and engage to submit to. and abide by. tbe rules and 
by-laws of tbe Institution ” (rule *22), and by rule 27 had to pay “ a fee equal to 
teu per cent, on the amount of monthly pension insured/* Rule 60 gave power to 
' alter any existing rule by the duly recorded votes of a majority of tbe subscribers. 

In I860, exchange between ludia aod England being then about par. rule 33 
was repealed, and a ?iew rule (41) was substituted for it, which provided that 
incumbents on the Fund shall be paid tboir [2] annuities in India at par. or 
in Europe at the fix^id of two shillings in tbe rupee." On tbe let July 

1876. exchange being adverse on remittances from India to England, a rule 
was parsed, which provided that *' incumbents on the Fund shall be paid their 
annuities in India in full, and those residing in Europe at the rate of exchange 
fixed for tbo official year by the Secretary of State ; annuities already duo or 
• her<aafter becoming due on risks accepted before tbe Ist July 1876 shall be payable 
to meumbents residing in Fjurope at tbe fixed rate of two shillings to tbe rupee. 

Exchange continuing to decline, on the 22nd May 1890. tbe Society, by the votes 
of 663 against 605 of tbe subscribers, passed the following rule Annuities 
already due. or becoming due oeforo tbe 1st May 1880. on risks accepted befote 
tbe 1st July 1876. shall be payable to incumbents residing in Europe at tbo 
fixed rate of two shilHogs to tbe rupee : but all other annuities duo, or becoming 
due, shall be paid, if to incumbents in India, in full, and if to incumbents 
residing in Europe, in London, at tbe market rate of exchange.” 

The plaintiffs were tbe widow and children of F., a member of Che Society 
who was admitte 1 as a subscriber for the benefit of bis widow in November 
1871, for tbo benefit of his son in September 1873, and for tbe benefit of bis 
daughter in November 1874. He cornm^^nced to pay an increased subscription 
for the boQcfit of bid son in September 1878. Ho was not one of tbe majority 
who voted iu favour of the rule of tbo 22nd May 18^0, though he attended tbo 
meeting of subscribers. He died on the 26th June 1890, having, up to that time, 
duly paid his subscription to the Fund. In a suit in which tbe plaintifis who 
were residing in Eoglaod, claimed to bo paid their ponaions there at the rate of 
two sbilUngs in the rupee, — 

Field, that F. had oo vested interest at tbe time of tbe passing of the rule of 
tbe 22nd May 1880. that tbe plaintifls wore, with respoct to their peneione. bound 
by tbe terms of that rule, which a majority of tbo subscribers had full power to 
pass so as to affect tbe nominees of all existing eubscribers, and therefore the sail 
should be dismissed. 
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Rule 41 gave an undue advantage to one class of subscribers, which was 

?xfra fires and open to correction under rule 60 by a majority of the subscribers. 

Ibo Society being one for the equal beoefit of all subscribers, oveo if rule 60 did 

not give power to adjust payments in accordance with tbe rate of exchaogo such 

a power might be implied for the purpose of cootinuiog tbe business ol the 
ussociatiOD. 

[Appl., 2‘2 B. 451.] 


This suit was brought against the defendants as the Director of a 
Soeeity called the Uncovenanted Service Family Pension Fund, having its 
head office at 14, Kyd Street, in Calcutta. The plaintiffs were the widow 
and infant children of John Vernon Falle, a subscriber to the Fund who 
died on the 2oth June 1880. 

[ 3 ] The i>laint stated that the Uncovenanted Service Family Pension 
1« uiul was a voluntary association of Christian members of the Goveromenb 
IJncovonanted Service, for thei>uii)ose of providing, upon certain terms, 
for the maintenance of the widows and children of the subscribers to the 
funds of the Society. That the said J. V. Falle was, from the year 1871 
and until his death, employed in the Government Uncovenanted Service : 
and on the 11th November. 1871, in Calcutta, he applied to be, ancl was 
admitted, a member of tlie Fund for the benefit of the plaintiff S. A. 
Falle, his wife; on tlie 18th October 1873. he was further admitted to 
suhscrihe to the Fund for the benefit of his son. the plaintiff P. E. Falle. 
until tlie age of eighteen years (the benefit being afterwards, on the 28th 
September, 1878, extended until tlie age of twenty-one years): and on the 
I'ltli November, 1874, he was admitted to subscribe to the Fund for the 
benefit of his daughter, the plaintifi, N. E. V. Falle, until her marriage. 
Tliat, at the <lato of the admission of J. Falle as a member of the 
l*un<l, tlio terms of admission and inemhorship and tlie hecefits secured to 
tlie widerws and children of inemhei’s wore regulated by the following 
rules; — 

22. Tliat overs’ application for admission as a subscriber shall be 
in tlie Form A. 

Fou.si 


To the Secrettn-ii, Uticovenanled Service Faviihi Pension Fund, 

Calcutta, 

Sir. 

r request to lie admitted a suhscrilier to tlie U, S. F. P. Fund for the 
boiiofit of M as per statement and affirmation 

oiiclo.sed ; and I horohy promise and engage to submit to, and abide by, 
tJio rules and by-laws of the Institution. 

I am. Sir, 

Yours obediently, 

{Applicant's si^piature.) 

{Desiqnulion or profession.) 

(Address.) 

Dated the 18 

“2o. That a suhsorihor wisliing to increase the recorded provision 
for his fainilv, or to provide for his wife or anv children not already 
[4] on the Fund, shall in all respects conform to the rules, and comply 
with tlie forms proscribed for ohservanco in cases of original application 
for admission. 

” 27. That an admission fee at the following rates bo charged on 
overy insurance effected, whether for the first time or in augmentation of 
any prior risk, vis., for a pension of less tluin Rs. 50 a month, a foe of 
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Rs. 5, and for pensions of Rs. 50 a month and upwai*ds, a fee equal to ten 
per cent, upon the amount of monthly pension insured. 

” 32. That the payments for securing annuities be regulated accord- 
ing to the rates laid down in Tables A, H-I, B-II, C ; payments for the pre- 
sent risks to be undisturbed ; that risks whicli are declared to be not lirsb- 
olass, but which the Directors may nevertheless consider to be reasonably 
insurable, may be admitted on a payment of an addition not exceeding 50 
per cent, upon tlie rates of subsci-iption laid down in the tables. Risks 
not considered by the Directors to be reasonably insurable sliall be rejected. 

“ 37. That in every case of admission or of increased provision, the 
suliscription shall be computed from the date on which such entrance or 
increase shall be ettected. All reductions in the recorded provision shall 
take effect from the first day of the montli following that in whicli the 
application may l)e made. 

‘‘3H. That an entrance certificate according to Form F, after being 
duly entered on the record of tlie Fund, shall be granted to eacli sub- 
scriber on his admission, bearing the date on which tlie risk was accepted 
by the Directors. 

Note . — Applicants will be admitted subject to tlie sanction of the 
Comptroller-fienoral under tlie orders of (lovermnent. If the Coniptrol- 
lcr-(ieneral shall refuse to authorize the admission of any person on the 
ground of ineligibility, the acceptance will he cancelled, and all payments 
made will be returned, less tlie medical-fee and stamp-duty on Form D. 
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Form F. 


Uncovenanicd Service iamilu 


Pennion Finui. 


Knthanc r. Ckutificate. 


Culciiita, 


IS 


Certified that Mr. lias this day been admitted a mem- 

ber of the Uncovonanted Service I'amiU i’ension Fund, under the 
terms and conditions thereof, for the eventual benefit of the under- 
C3]n allied, and that registry fee (Rs. ) ami his entrance subscription for 
the month of iHs. ) have been <Udy received liy 


Arcoiintani ami Collector. 



• 

4 

Arc. 


4 

c 

Provision 

^ S 



W 


1 

c 

'O 

ft ft A • 


01 >».2 

Class. 1 

Names. 

1 

IS 

^4 

C 1 

• 

1 ^ 

; « 

1 Cl 

1 

Months. 

c 

Cl 

/. 

£ 1 

JO 

» 

1 

Per 

Mensem. 

Por 

Annum* 

1 

'/7 C k- 

M c V 

S-S 

(/} 

1 


Subscriber. 


Nominee... 


I 




All CiisuaUice as well as of cbildron 

Secretary aa they ocour. 

Registered as No. 


Secretary. 


must be communicated to tbo 

I Directors. 
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[6] ‘ 43. That subscribers residing in Europe may make their pay- 
mcMits to the recognized agents of the Fund in London at an exchange of 
two shillings to tlie rupee. 

41. That incuinheiits in tlie Fund shall be paid their annuities in 
India at par, or in Europe at the fixed rate of two shillings to the rupee. 
It shall be imperative, however, on all widows, incumbents on the Fund, 
to furnisli lialf-yearly a certificate from competent local authority, or 
from two subscribers to the Fund, of existence and continued widowhood 
{Form 1). A cei’tificate of existence, and wliere necessary, of spinstership 
also, sliall l)e furnished in the case of incumbents on the clhldren’s Fund 
(Form J).” 

The plaint then stated tliat this rule was, on or about the 1st July, 
1H7G, altered as follows : — 

" oO. Tliat incumbents in tlie Fund sliall be paid tlieir annuities in 
India in full, and incumbents residing in Europe and America may be 
paid their annuities in London at the rate of exchange fixed for the offi- 
cial year by Her Majesty’s Secretary of State, for such pensions and 
allowances as are payable at the India House in London and fluctuate 
witli tlie rate of exchange, .\nnuities already due or hereafter becoming 
<lue on risks accepted before the 1st Jvdy, 1H76, shall be payable to 
incumbents residing in Europe at the fixed rate of two shillings to the 
rupee. 

“•'53. That a valuation of the assets and liabilities of the Fund, both 
in the widows’ and children’s brandies, shall be made annually by a 
competent .\ctuary. 

“•'ll. That tlie surplus capital declared upon the report of the Actuary 
to exist at the ilate of such valuation shall form a reserve fund. The 
interest arising from such reserve fund shall be available for reduction of 
suhscriiitions, and such interest accruing annually shall, on the 1st May 
of each year, be appropriated to the re<luction of the subscription for the 
ensuing year. .Ml subscribers who shall, on or before the 30th .April preced- 
ing, have completed five yesars' consecutive payments, shall be entitled to 
sliare ratoably in the reduction according to tlie amomit of their registered 
sul)scriptions. 

“ •'5o. Tliat whenever the sui jilus ca]>ita) or reserve fund so declared 
shall exceed one-third of tlie not liabilities, the Directors may, at tlieir dis- 
cretion. set ajiart a iiortimi of such reserve fund not exceeding six per cent, 
thereof, fordislrihution in further reduction of subscriptions. Such amounts 
shall ho ajiplieil in the first instance, so far as may he necessary, to com|)let- 
in;; the ahatement of subscrijition of all subscribers entitled to share in the 
[7] interest umler rule *54, to .32 percent., and the balance or roinaining 
porfiiin thereof sliall then he applied in reduction of the subscription for 
the ensuing year of all subscribers who, on or before the 30th .April prececl- 
ing, shall have completed tlirei* years' consecutive payments in the follow- 


ing rates 


• • 


Subscribers above 3 yoar.^ and not exceeding fi years, 1 share. 

6 .. .. 9' shares. 

9 .. .. 12 .. 3 shares. 

12 .. 15 .. 4 shares. 

15 5 ^ibares. 


• t 


»« 




The plaint then further stated that the rules, except as above-men* 
tionc'd, remained unaltered until the 22nd May, l^80, when ^ ’ 

by the votes of .').'j3 members against 50.5, purported to pass tlie following 

rule : 
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‘That annuities already due, or becoming due before the 1st May, 1881 
1830, on risks accepted before the 1st July 1876, shall be payable to in- Mahch 7. 
cumbents residing in Europe or America at the fixed rate of two shillings 
to the rupee ; but that all Ollier annuities due, or becoming due, shall be OkiginaL 
paid, if to incumbents in India, in full, and if to incumbents residing in Civil. 
Europe in London, at the market rate of exchange.” 


The plaintifl's submitted that tlie rule of the 2'2nd May 1880 was 
void and inoperative so far as it tended to the detriment of the plaintifi's ; 
that the said J. V. Falle, by virtue of liis admission as a member of and 
subscriber to the Fund, and of liis subscriptions (which liad always been 
duly paid), became entitled to tlie benefit of the Fund according to the 
rules and regulations at the time he was admitted as such member and 
subscriber; tliat those benefits could not be taken away from him or from 
the plaintiffs, nor the rules and regulations alter to his detriment or to 
the detriment of tlie plaintifl's; tliat the Society or Fund contracted witli 
the said J. V. Fallo for valuable consideration to pay to his widow and 
children on liis death, and the defendants as Directors of the Fund were 
bound to pay to tlie plaintifl's the respective sums subscribed for in the 
manner provided by the existing rules and regulations at the time he so 
subscribed ; such sums being as follows: 

1. t)n lull November 1871. in con?.ideriition of a monthly [8] sub- 
scription of Rs 44-8, the Society contracted to nay the plaintifl' S. A. Fallo, 
on the death of J. V. Falle, the monthly sum of Ils. 100 in Calcutta, or 
£10 in sterling in fjondon. at the plaintifl s option. 

2. On tlie 18th Octoiier 187’1. in consideration of a monthly subscrip- 
tion of Rs. 10-10, the Society contracted to pay the plaintifl' P. E. Falle, 
on the death of J. V. Falle. the monthly sum of Rs. 32 in Calcutta, or 
£3-4.s. in sterling in London, at his option, until the age of eighteen years ; 
and on the 28tli September 1878, in consideration of a further monthly sub- 
scription of Rs. 2-5, contracte<l to continue the said payinenls to the 
plaintifl' P I'i. Falle until th<- age of twonty-onc years. 

3. On the 14th November 1874, in consideration of a monthly sub- 
scription of Rs. 1 1-5. the Society contracted to pay tlie plaintifl' P. E. 'V. 
Falle, on the death of J. V. i‘'alle, the monthly sum of Rs. 32 in Calcutta, 
or .£3-4.s. in sterling in London, at her option, until her marriage. 

On the death of J. V. Falle. the plaint ills went to reside in England, 
and the defendants, on being culled upon to pay these sums, refused, on 
tlie ground that the sums they were bound to pay were those which 
would be payable under the rule of the 22ncl May 1880, passed by the 
majority of tlie suliscribers, viz., Rs. 100, Rs. 32, and Ks. 32 respectively. 

The plaint prayed for a declaration that the defendants were hound 
to pay tlie sums claiim*<l by the plaintifl's, and that the defendants might 
be ordered to pa\ them. 

The defendants, in their written statement, stateil, that the object 
of the Fund was stated in rule 2 of the Uules of the Fund, nz.. " to pro- 
vide for the maintenance of the widows and chihlren of those wiio shall 
subscribe to it uiion the terms ami conditions specified below, or such 
others as mav hti dotennined ujion by the subscribers. t)r by a majority 
of them or that, so far as the ceceased J. V. Falle was admitted 
to subscribe to the Fund in respect of the jilaintifl 1*. E. Falle, on 
the 28th September 1878, the application to become such subscriber, 
and the admission to be such subscriber, was. under rule 25. a 
distinct matter from any previous application for admission of the 
deceased as a subscriber to the I' uml ; that the altered rule 50 was in force 
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[9] at the time the deceased applied to be and was admitted as a 
subscriber to the Fund for tl>e benefit of the plaintiff P. E. Falle ; that 
rule 41 was passed in 1850 in place of, and substitution for, the old rule 
(33) of the Fund, wliich was as follows; 

“ 33. That widows, being incumbents on the Fund, shall be paid 
their pension at any place they may desire, either monthly, quarterly, or 
half-yearly, subject to the usual charges of remittance. The pensions 
of children, being incumbents, shall also be so paid, and on the same con- 
dition, at the request of their guardians. It shall be imperative, however, 
on all widows, incumbents on the Fund, to furnisli lialf-yearly a certificate 
from competent local autliority. or from two subscribers to the Fund, of 
existence and continued widowliood : a certificate of existence, and where 
necessary, of spinstership also, shall be furnished in the case of incumbents 
on tlie children’s Fund. ’ 


That, at the time of passing of rule 41, the rate of exchange between 
England and India was variable, in favor sometimes of silver and some- 
times of gold, and the rule was passed to avoid the trouble of paying 
in England a sliglitly different sum each montli to each incumbent, 
and as an equitable rate at a time when the value of a rupee 
and of two shillings was, roughly s-Hjaking, equal, varying occasionally in 
favor of England, and occasionallv in fav’or of India: that tlie rule which 
was passed on the 22nd May 1880. by the votes of the majority of the sub- 
scribers to tlio bund, was .so passed under the power conferred upon the 
subscribers to alter or amend any existing rule of the Fund by rule GO, 
which was as follows : — 

GO. That it shall l)o competent to any twelve qualiliod subscribers 
who may be dissatisfied with an\' proceeding of Mio Directors, or who may 
1)0 ilosirous of altering or amending an> existing rule or practice, or of 
making any pioposition with rogai'd to the V'und, to reipiire the Directors, 
hy i I Avritten ro<]iii'>ition. to call a special mooting of subscribers, nn<l such 
meeting shall thereiii>on bo called by the Directors. Notice of tlio object 
of such ineetitig shall he given hy the Directors in two of the principal 
nowspapeu's of Calcutta and the Oovei nincnt (razetU's four weeks before 
the time ai)pointed. It shall l)e essential to the validity of such meeting 
that not less than fourteen suhscriliers other than the requisitionists and 
Directors shall he present thereat. Tlie nieeting shall determine whether 
the <|uestion shall l>e submitted by circular to the general )>ocly of sub- 
scribers or [10] not. if tbo former, the Directors shall circulate it accord- 
ingly. and the votes of the majority of the subscribers received within tliree 


months from the issue of stich circidar shall he decisive/’ 

The defeiuhiTits further stated that tlie deceased J. V. I'^alle himself 
voted in respect of the passing of the rule of tlie 22nd May 1880: that 
tliat rule was jiassed because it was found that the relative value of gold 
and silv(?r and the conditions of the members whoso families were to be 
provided for by the h’und had so altered. a'> that tlie loss to the Fund by 
exchange in jiaying pensions of incumhents in ICurope at tlio rate of 
two shillings to tlio rupee rose from the sum of Ks. 4.216 in tlie year 
ib71-72 to the stun of Rs. 4.5H:3 in the year 1878-79, and such loss 
tlireatened to increase as each nt‘w incu inherit for many years came on 
the Fund, and it was found that such loss might seriously injure tlie 
slaliility of the Fund ; and because the paying of I ho said pensions at the 
sai<l rate of exchange was conferring an undue advantage on one class of 
suhscrihers to the Fund at the expense of anotlior class of subscribers, be- 
sides disturliing seriously the subscription tables of the Fund, wliich were 
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made after due deliberation, and fixed certain proportions between the rates 
of payment and t)ie pensions secured, both being expressed in Indian 
money, and which tables formed the basis of contract with every subscriber 
as shown by tlie entrance certificate, which declares the pension payable 
to be in Indian Money, and oven directly alludes (as in tlie form for 
children) to tlie tables in question. 

The defendants submitted that tlie correct meaning of the words of ^ 
rule 2 was, that the Fund was intended to provide upon the terms and * 
conditions contained in the sidise«iuent rules of the Fund, or in such other 
rules as might be determined upon by the subscribers or a majority of 
them, for the maintenance of the widows and children of those who miglit 
subscribe to the Fund ; that the rule of the 22nd May 1H80 was and is a 
good and valid rule, and such a rule as the subscribers had full power 
and authority to innke and pass ; aiul such rule was and is binding 
on the deceased and on all who were subscribers to tlie Fund at 
the date of the passing of the said rule, or who had [It] become 
subscribers since the passing of the rule ; and tliat it was one of the 
rules and conditions of the I'und under which tlie Fund agreed to 
provide for the plaintilVs as the widow and children of the deceasetl. The 
defendants furtlier submitted that tlie rule of the 22nd May 1880 was a 
good and valid rule of the Fun«l at the tlate of tlie deatli of .1. V. Falle 
and at the date when the plaiiitilTs became entitled to the benefit of the 
Fund: and tliat the plaintitVs were not entitled to claim payment of the 
respective pensions duo to them otluM wise than under tlie rules of the Fund 
at the date tliey hecaine so entitled, and therefore were not entitled to 
claim to lie paiil tlieir respective pensions at the rate of two shillings to 
the rupee, or at anv other rate than that provided by the rule of the 22nd 
May 1880. 

Mr Kfunedii and Mr. PlnHi/>s, for the plainiifis. 

Mr. Braitson and Mr. Evans, for the defendants. 

For the plaintitl it was contended, that tlio tonn for payiiiont of 
the annuities at two sliillings in the rupco was a part of the cotitract 
entered into between Mr. I’alle and the Society at the time lie was admit- 
ted as a suliscriher ; and that there was no power to alter tho rules so as to 
take away any advantage whieli he might derive uiuier that contract, 
which could not ho altereil 'ny an\ sidisequent agreenient of tlio menihers 
amongst themselves. The amount <‘t the annuity or the tei nis of sub- 
scription were not subject to alteration. .\s long as Mr. Falle continued 
to jiay his sul)scri|)tion, ho had a veste«l interest in what he had contracted 
to pay for. and the Society ha«l contracted to give his nominees, ol whicli 
interest he could not ho denrivcul. It was an important ohjeeb that the 
interest of the nominees should he certain. The following cases and an- 
tliorities were referreil to: Inn: .Xanrirli and Xor/olk Prondcnl licnvpt 
Building Smith’s case ( 1) : May’s Law of Insurance, s. 152, p. o87, 

and cases there eite<l : Menier v. Ilc '/ier's Telei/ro/di Wvi ks <2) : East India 
[12] Compamj v. liohertson (3). Siu rclaiy of State far India v. Under- 
wood (4j, an«i IPivards v. Warden lo). 

For the defendants it was contended, tliat there was no contract at 
all witli tlie plaintitVs; every inendier who joined was admitted under all 
tho rides of the Society, one of tliose rules lieing tliat a majoritv of the 


(1) L.R. 1. Cb. I>. 481. 

(3i 12 Moo. P.C. 400. 

(4) L R. 4 i;li)g and Ir. App. £>80, at p. ,^83, 

(5) L R. y Ch. App. 496 ; S C. on appeal, 1 App. Gas., 291. 


12) L.R. 9 Ch. App. 350. 
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subscribers had power to alter tlie nile (see rule 60) ; that the mle which 
had been altered was a subsidiary loile, and not a rule of the essence of 
the Fund. There were particular provisions for any cases of hardship. 
The plaintiffs had uot completed their title under the old rules : therefore 
their case was governed by the new rules. The i*ules refer to the tables 
of subscription and annuities (see rule 32), and therefore the calculation 
of annuities is to be made from the tables. The rule objected to observes 
a just proportion between tlie amount each member pays in and what he 
takes out. Seerrtary of State fot' India v. Underwood (1) was referred to. 


JUDGMENT. 

The judgment of the Court [Garth. C.J., and PoNTiFEN, J.] was 
delivered by 

I’oNTIFEX, J. — This case, although exceedingly important to the 
subscribers to and pensioners upon the Uncovenante»l Service Family 
Pension Fund, does not appear to us to be one of much difficulty. The 
Fund was established many years ago for the purpose of securing a provi- 
sion for the widows and children of its subscribers. Originally, or at all 
events prior to IBoO, the rule (then being No. 33) as to l aymonts of i)en- 
sions was as follows ; — “ That widows being incumbents on the Fund 
shall l>e paid tlieir pensions at any place they may desire, either monthly, 
quarterly, or lialf-yearly, subject to the usual cliarges of remittance. The 
pensions of children being incuml)ents shall also be so paid, and on the 
same conditions.” The sub.scriptions were and continue to bo paid in 
rupees, and tlio pensions are calculated in rupees according to certain 
tables. 

Cl3] It is clear, of cour.se, that the tables would l)e untrustworthy 
and deceptive guides, if the subscriptions wore paid in a lower, and the 
pensions in a higher, standaril of currency. 

hi the year IH.jO, exchange lioing then somowliere about par. the old 
rule (33) wa.s repealed hy a general mooting, ami a new rule (41) was 
suiistil iited for it. The new rule was as follows : — 

“Tliat incumbents on the Kuiul shall ho paid their annuities in India 
at par. or in Europe at the fixed rate of two shillings to the rupee.” This 
alttM'ation must have been tnade uiulor rule (JO of the Society, which is as 
follows : — ' It shall lie competent foi' any twelve (]ualiiied suliscribers wlio 
may be dissatisfied with any proceeding of the Directors, or who may be 
desii’ous of aftering or amending any existing riife or practice, or of making 
any proposi'ion with regard bo tlie Fund,” to rc<juiro the Directors to 
call a special meeting. ” The m«-ebing shall determine whether the ques- 
tion sliali he submitted by cirmifar to the general body of sufiscribors or 
nob; if tlie former, tlie Diretaors siiall circulate it accordingly, and the 
voltes of the majority of tin* suliscribors rocoivod within three months from 
the issue of such circular shall bo ilecisive.” If rule 41 was passed by 
tlio voles of a maj«>rity of the suljscrihers in substitution for the old rule 
33, it was of course competent for a majority of the subscribers by their 
votes <luly recorded to alter it. 

.\s Lord Westhury puts it in the case of Serretai i/ of Stiile for I tulta 
V. {Jnt/rrwi»>d (2) : " If it was conipetont to them to make tliat addition 

(in this case alteration), "tlien, hy tlie clear interpretation of the 30tli rule, 
liy wliich that authority was given, there was equal authori ty to bake it 

fU L.R. 4 lOng. und Ir. App. at pp. SSS, 689, 599* acid 608* 

{ 2 ) L.R. 4 Lng. and Ir. App. G05. 
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away.” But the question in tliis case is, not whetliei' the Society could 1881 
revoke rule 41 which they passed in 1850. but how far they could revoke March 7. 

it, so as to bind existinj* subscribei-s to the Fund. 

What they really did was as follows; — When in 1876 adverse ex- OhktInaL 
change began to tell, the following rule, then numbered 50, was on the Civil 
1st of July 1876 passed by the votes of a majority of the subscribers. “ — 

{Reads rule 50, ante p. 6.) 7.1- 

It was thus attempted, tliough it seems to us witli question- 
al)le wisdom or fairness, to preserve that I suppose were re-[l4] 
garded, but in my opinion improperly regarded, as the vested interests of 
tliose existing subscribers. Exchange, however, continuing to decline, 
until at one time there was actually a depreciation of 25 per cent, from 
the valuation of the rupee at two shillings, it was considered that further 
steps were necessary for tlie security of the Fund ; and on tlio 22nd of 
May 1880, the Society, by the votes of 553 members against 505, jiassed 
the following rule, (heads rule of 22nd May 1880, ante p. 7.) 

The question we have to determine is, whether this new rule is 
binding on the widows and children of subscribers to the Society liefore 
the 1st of July 1876, and who died after the 22nd May 1880. Mr. John 
Vernon Falle, the husband of the plaintiff Sophia Anne Falle, and fatlier 
of tlie infant plaintiffs, commenced subscribing to the Fund on the lltli 
of November 1871 for tlie benefit of Ids widow, on the 18th of September 
1873 for tlie benefit of the plaintiff Philip l^rskine Falle, and 
on the 14th of Ni>veinbt‘r 1874 for tlio benefit of the plaintiff 
Nora Eliza Vernon Eallo. On the 2.Htlj of Si^ptemlK'r 1878, lie 
made a further subscription for an increased benefit to the plaintiff Philip 
Erskine Falle. but it is not ilisputcd that this last subscription must be 
governed by the rule passed in lH7(i. Mr. .lolin Vernon Falle attended 
the meeting at which the rule of the 22nd May 1880 was ])asscd, but it 
is admitted that lie di<l not vote with the majorit> . Mr. John Vernon 
Falle died on the 25tl) .lune 1880, having up till then duly pai<l liis sub- 


scriptions to the Fund. 

Ilis wife and chiUlren. the plaintiffs, are now residing in b’ngland, 
and claim to ho paid tiu'ir pensions in Englaiul at tlie rate of two shil- 
lings to the rupee, notwithstandiug the oxistonco of tlie rule passed hy the 
majority of the suhscrihers on the 22nd May 1880. Their case is, that 
Mr. Falle, contractetl on the footing of rule 41 of 1850: tliat it was 
out of the power of tlie Society to vary tlie terms of that contract 
either by passing a rule or otherwise, wliatevei- might be the depreciation 
of excliango. Tlioir argument is, that if cxcliango had arisen, so 
tliat tlio rupee liad liecorne of greater value than two shillings, 
a staU; of circumstances whicli existed not so very long ago, 
though to us it sounds like a faille of th<i gohleii age, the loss 
Cl5] would have been theirs, and that, therefore, now they are entitled 
to insist upon the honotit. Hut tliis is scarcely an argument, it is ratlier 
a begging of the (luestion. 

Tlioy tlion argue tliat it is impossible to say whether Mr. Falle would 
have become a suhscrilicr to the l•^md if he'had known that pensions in 
ICngland were to he calculated at less than two sliillings to the rupee. 
This is. in otlier words, to argue that Mr. Falle woidd not have joined the 
Fund unless an advantage was secured to his nominees wliich would lie 

unfair to Indian nominees and most, of his fellow-subscribers. Hut as a 
matter of fact, we do know that Mr. Falle increased his subscription on 
the 28th of Soptemher 1878, altliougli at tliat time tlie two-.shilling rule 
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18Hi Had been abrogated so far as respected risks accepted after the 1st of July 
MAUCH7. 1876. 

Kule 33, whicli was in existence prior to 1850, was a rule which 
Okiginat, dealt with perfect fairness with all classes of pensioners, Indian 
Civil. and foreign ; though under it troublesome calculations might become 
necessary in payment of eacli English pension. As a matter of con- 
8 C L R 577 save constant trouble of calculation, it was, no doubt, 

‘ in tlie Society’s power to alter it as they did in 1850, pi’svided they gave 
no class of pensioners an undue advantage. But that a majority should 
give an undue advantage to any class would be, in our opinion, extra oircs 
and opeii to correction, .-^s fjord Ilatherley said in tlie case already cited 
(p. 588) : 

“Tlie power of making general rules must surely be one of making 
rules tliat operate equally on all subscribers: as for instance, any general 
change in tlie rate of percentage or of contribution or tlio like.” 

Tlie plaintilfs, however, rely on certain other observations of Lord 
Hatberley in tlie same case when he says (p. 58D): ** No rules” (meaning 
powers to effect changes by the resolution of a majority), “ unless the 
expressions were insuperably the other way, would ever be so construed 
as to enable a majority, liaving an interest directly opposed to the vested 
interest of a minority, to conliscate that interest.” But when the rule of 
1880 was passed by a majority, Mr. Falle cannot, in our opinion, be 
said to have bad any vested interest in the [16] proper acceptation of the 
term. Nor could it bo said that the majority had an adv’erse interest to 
the minority : for it was impossible at the time the rule was passed to 
predicate whotlier Mr. Italic or any other tnemhor of the minority would 
1)0 prejudiced or would benetit by it. If Mr. Fallo had lived for some 
years after the passing of the rule, bo would jirobably have benefitted by it. 
.■\s it happens, bodied shortly after the ride was passed: but the result of 
the rule is to jilace his nominees in the same and no worse position than 
the nominees of any other existing mombor of the .\ssociation at the tune 
tlio rule w IS passed. To quote TiOrd Ilatherley again at p. 51)0 of the case 
already cibiid; ” Those who have not yet paid in excess might all ho hel<l 
to ho in an etiual j)osition, regard being b i<l to their chances of life ; ” and 
furtlior ; ” I tliink a rule might well he passed that, saving the rights of all 
who hive contributed in excess of the one half value of the annuity, no 
futmo refurul shall he allowed.” 

Ic saems to us, therefore, that oven Loril Ilatherlov. the dissenciont 
.Judge in tiiu case oir,o1, woulci have agreed that the nominees of all the 
shareholders in existeu sa ac. the date of passing the new rule would be 
l)ouod hv ir.. .Vnc) it is clear tliat the other .Judges, L)rd Chelmsford. Lord 
WeSthury. and Jjorrl Coloosay would have boon of tnat opinion. 

But noat t from .luthority, o n n in sense would lea 1 us to the same 
result. Tins was a Socieev intou-lH l for the equal benefit of all its sub- 
senhurs. -Mr. Fallo. m liacoming a subscriber, can scarcely be supposed 
to nave iuteiibioDallv subscribed oq a footing m.just and prejudicial to a 
large mimbor of the other subscribers. H ila 41 ol 1850 was itself a rule 
of ii l)ustin uit. and its very existence was notice of tne necessity of adjusfc- 
mg liuliau an i liaglish payments fc,r pensions. The existence of tables 
in wliioh pensions ‘vere calculated m ruDaos, and the reference to them in 
thn rules w.as furtlior notice that a pension payable in England was cal- 
cul.itol on prociselv the s.uno .lata as a pension payable in India : and 
o.e..r, to b, of prooi,oly the same valoe subjeot only tor ^ 


veoience 


sake, bo some easy and ready rule of adjustment ; and so long as 
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exchange had but slight variatious under or over par, the two-shilling rule 1881 
Cl 7] was a roughly convenient one. In a Society of this kind, if pen- March 7. 
sions are, for the convenience of certain nominees, allowed to be paid out 
of India, it seems to us absolutely necessary that there should be a ORIGINAL 
continuous power to adjust payments in accordance with the true rate CIVIL, 
of exchange. The 60th rule seems to us sufhciently wide to confer tliat ^”7= 
power, and the fact that the Society failed for some years to make such ^ ^ 
adjustment, does nob in our opinion disable them from at any time after- 
wards putting all the subscribers on an equality. Indeed, this being an 
Indian Society, and the subscriptions being payable in India in rupees, 
we see no reason to prevent a majority of the subscribers from passing a 
rule that all uensions should be payable exclusively in India. For the rule 
allowing pensions to he paid elsewhere is simply a rule of convenience. 

If the Society could not make a<ljustm6ots in accordance with the rate of 
exchange, or refuse to pay pensions out of India, the result might be that 
the existing subscribers would decline to continue to contribute for 
what, according to the actuarial calculations upon which the opera- 
tions of the Society are founded, would be such evidently unfair 
results. Indeed, according to the strict iotorprotation of rule 41 of ISoO, 
and as between competing pensioner.^, it might he difticult to hold chat 
all pensioners entitled before the 1st July 1876, even though Miey might 
reside in ludi.t, could not demand payment to be made to their agents in 
England at the rate of two shillings to the rupee. For it is to bo ohsei vod 
that rule 41 of 1850 makes no mention of “residence.” Rulo 33, for 
which it was substituted, sneaks of payment at any place pensioners 
might desire, and rule 50 of 1876 is tbo first to use the word “ residing,” 
though curiously onough tlie Utter part of the rule omits all i-oforeuco to 
itjcuinbeots residing in .Xinorica. This, however, might be so seriously 
dobricnental to existing subscril)ars as to involve the collapse of the Society, 
and it would of course have been equally dotrimeiitp.! to Mr. Falle, if he 
had continued bo live. 

If, bheroforo. tlio berms of rule GO were nob as wide as they are, it 
seems to us that, for the purpose of continuing the business of bins Associa- 
tion, it would be necessary, if pensioners are to ho paiil out of India, to 
imply a power to tnake such adjustments as equal fairness might 

require. Hub when we see what was the description of the Society 
to which each subscriber elected to become a member, viz., the descrip- 
tion contained in its second rulo stating tbo object of the Society to be 
“ to provide for the widows and cliildren of those wlio shall subscribe 
to it, upon the terms and conditions specified below, or such others 
as may be dotormined upon hy the subscribers or by a majority of tliein,” 

— when wo refer to the terms upon which Mr. Fallo entered into his 
so-callod contract, namely, his reijuost to bo admitted a suj)scriher. and 
his ongagemonb “ to submit to, and abide hy. tho rules and l>> laws of 
the Institution,” — when wo consider the terms of some of those rules, 
as for instance, rulo 27, which requires tho payment by subscribers of "a 
fee equal to ten per cent, upon the amount of moothly pension insured,” 

— and particularly wlien we further consider the terms of its 60th rulo, it 
seems to us beyond all <iuestion that a majority of tho Society iiad full 
power to pass sucli a rulo as was passed on the 22nd of May 1880, so 
as to atloct tlio nominees of all tho existing subscribers, and beyond this, 
for tho purposes of this case, it is not necessary to go. 

We am. therefore, of opinion that tho plaintilTs are. with respect to 
their several pensions, bound by the terms of tho rule passed on tho 22Dd 
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of May 1880, and that this suit should be dismissed with a declaration to 
that effect. This being a representative case, and the defendants not 
pressing for costs, we think the suit should be dismissed without costs. 

S7iit dismissed. 

Attorneys for the plaintiffs ; Messrs. Carrutkers and Jennings. 
Attorney for the defendants: Mr. Fink. 


7 C. 19 = 9 C L.R. 29. 

[19] ORIGINAL CIVIL. 
Before .Vr. Justice Tri/soj?. 


S. M. K.VDrMHiNEE Dossee V. S. M. Koylashkaminee Dossee. 

[2l9t March. 1881.] 

Execution of Decree — Arrest — Pardahnashin Ltdy — Entering Zenana — Civil Procedure 
Code (Act X of 1877), ss. 271, 336, 610. 

Ir is not necessary th.at a special or3or of Court should be mado, ompoworine 
an officer authorized to arrrsb a purdahnasbin ladv to enter tho zenana of the 
house in which she resides. Under r. 336 of the Civil Procedure Code, if the 
officer is able to enter the house, he may break into aay room in the bouse, 
incIudioR tbo zenana, in order to effect the arrest (1). 

In this case tho plaintiff s suit had been dismissed with costs, and a 
writ of attaclimont had boon issued against bor. Attempts had been made 
to arrest the pl.aintifT, who was a purdanasliin lady ; but she had always 
escaped arrest by seoioting lior.self in the iionana of her house. The 
Sheriff s officer refused to exocuto tho writ in tho zenana without a special 
order from tho Court. 

A rule was then obtained, calling upon tho Sheriff to show cause why 
ho should not oxocuto the writ by entering into the zenana of the plaintiff's 
house. 

Mr. C. C. Dutt in support of the rule. 

Mr. Jackson showed cause. — Rule 212 in Mr. Belcharabors’s book 
provides ‘‘tliat no Slioriff or officer of tho Sheriff, or any other person 
executing tho process of tlio Court in any civil cause wliatsoover, before 
or after decree, shall enter into the zenana or private apartments allotted 
to the women of any Hindu or Mussulronn. except affidavit be made prov- 
ing to tho satisfaction of a Judge of the Court that the effects soizable by 
such process are secreted in such zenana or private apartments, or for 
other special cause which, in tho discretion of the Judge, may make it 
necessary to tho duo execution of tho laws and the attainment of 
justice, and unless such .Judge shall make an order in writing for 
[20] that parposo." So that tliore must bo special reason for enberinR the 
zenana. IWlLSOX, J. — Tho rule soocds only to contemplate oxecubion by 
seizure of property where it is concealed in the zenana. If it were carried 
out in cases where it is sought to OKecute tho docree by arrest, no female 
party bo a suit could ever ho arrested.] The words are distinct “ no Rheritt 
shall enter/' It has always been tho custom to obtain an order of the 
Court. 

fl) to arrest of purrijihnashtn laclips. ?€© Mnharnni of Burdir^tn v. S.AI. 

Stoidari iJeti, 1 B.Lj.Ki P.li. 31 ; li Chu7tdvr /?ov v S/icma Sooadari Dcbi, 4 C* 
583. 
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RULING. 

Wilson, J. — I cannot make an order authorizing the Sheriff to enter 
the zenana, because that involves entering the house, and I cannot order 
him to break into the house. The only order that I can make is. that 
if the Sheriff can enter the house, be may break into tho zenana. 

Section 640 of the Civil Procedure Code makes it clear, if it were not so 
otherwise, that purdanashin women are as much liable to execution of civil 
process as any other persons. Section 271 relates to the seizure of property 
in zenanas, and doos not apply to this case. Section 336 is that which 
deals with the case where it is necessary to enter a zenana to effect an 
arrest. It Brst states the circumstances under which an officer authorized 
to make an arrest may enter a bouse, and then deals with the case of 
entering any nortion of the house. It provides that, “ when the officer 
authorized to make the arrest has duly gained access to any dwelling- 
house. he mav unfasten and open the door of any room in which he has 
reason to believe the judgment-debtor is to be found.” If that stood 
alone, would authorize tho officer, when he has once entered the house, 
to enter any room. But the section goes on, " provided that if the room 
be in the actual occupancy of a woman who is not the judgment-debtor, 
and who. according to the customs of tho country, does not appear in 
public, the officer shall give notice to her that she is at liberty to with- 
draw ; and after allowing a reasonable time for her to withdraw, and 
giving lier every facility for withdrawing, he may enter such room for the 
purpose of making the arrest.” The only qualification, therefore, of the 
general right of a judgment-creditor to arrest his jiidgmenO-dshtor is, that 
if the room be in the occupation of a purdanashin lady not tho judgment- 
debtor, [21] the officer making the arrest is to give her time to withdraw. 
If she is tlie judgment-debtor, he is bound to go in and arrest her. 

Rule No. 212 in Mr. Belchambers's book is, so far as it is inconsistent 
with, superseded by tho Code. 

No order is necessary in this case to authorize tho Sheriff to enter 
the zenana. The order I make is, that if and when the sheriff's officer 
can enter tho house, he is to execute the writ in tho zenana. I make 
tho order not because it is necessary, but because the Sheriff thinks that 
he is hound to have the order of the Court for liis protection. 

•Attorney for tiio dofen'lant: Baboo *V. G. Newtjec. 

Attorneys for the Sheriff ; Messrs. Roberts and Jdortjan. 
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Before Sir Richard Giirlh, Kt., Chief Justice, Mr. Justice Pout/fex and 

Mr. Justice Morris. 



THE MATTER OF THE MAHARAJAH OF DUKJillUXOAH AND OTHERS.' 

[l7th Deceniber, 18^0. j 


Stamp Act ii of H79I. s* 3, cl$. 9, 11, 19 — Deed of family arrangement. 

By adv*ci of fiunily arraagoment. one brother conveyed a pargana and the 
sum or two an<l a half Ucs of rappc-u it a younger brother, on condition that the 
latfor ?4hould roloiiHO certain family property on which be had cliims. 

Held, that the dce<l was neither a conveyance nor a settlement, nor an 
instrument of pirtition, within tho mi'aning of Act I of 1879. 


• Ueferone** No. r^l3-R, by A. Foe bos. Esq., Undcr-Sopfeiary to ilie Board of 

-'Hovouue, dated ‘iOth October 1880, under s, 40 of Act I of 1879. 
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This was a reference made by the Board of Reveauo to the High 
Court, under s. 46 of Act I of 1879, asking for an expression of opinion 
as to the amount of stamp-duty payablo on a certain deed executed by 
the Maharajah of Durbhungah and his brother on the 20th August 1880. 
The deed, amongst other matters, recited, that the Maharajah had suc- 
ceeded to and was in possession of. the Baj and ail property, moveable 
and immoveable, which had been possessed by his father, subject to a 
charge for the maintenance of the junior members of the family; that 
disputes liad arisen between the Maharajah and his younger brother 

as to the claims of the latter in the said properties ; and that the younger 
brother had, by way of compromise, agreed to waive and relinquish all 
claims which he had, or might have, on the said Maharajah, in con- 
sideration of receiving under the Babooana form of Sunnud, Pai'ganna 
Bachoor and two and-a-half lacs of rupees. In accordance with these 
recitals, the Maharajah granted and conveyed to his younger brother such 
an interest in the abovemeotioDod properties as was usually conveyed 
under a Babooana grant, to have and to hold the same as a maintenance 
or Babooana grant according to the custom of the family, subject to cer- 
tain conditions, amongst wliicb were, that the name of the Maharajah 
sliculd stand recorded on the Collectorate roll as the proprietor of the 
said lands ; that lie should pay the revenue and other cesses, and the 
younger brother absolved and released the Maharajah from all claims and 
demands wliich ho might have as one of the sons of the late Maharajah 
in any property whatsoever belonging to the Raj. The deed was stamped 
with Rs. 0 as a release and Ks. 15 as a deed of trust. 

The Collector of Durbhungah, to whom tlie instrument was presented 
for adjiKiicatioii under s. 30 of tho Stamp Act, was of opinion, that the 
deed must oitlier bo takon as a gift or as a settlement, and held it to be 
tho latter, because it was a gift or disposition of property made for family 
reasons, and ordered evitlenco to be taken as to the net annual rental in 
order tlisvt the value of tho stamps to ho allixed might be ascertained. 

Tho Board of Revenue dissented from tlio view taken by tho Collec- 
tor, thinking that tho document was in tho nature of a sottlomont, accord- 
ing to tho ilehnition given in cl. 19. s. 3. Act I of 1879, and referred the 
<)uestion for tho decision of the High Court. 

Mr. Ki'ans and Mr. 11. Dell for tho Maharajah. 

Mr. lionnerjci' for tho grantee. 


OPINION. 

The opinion of tho High Couit was given bv 

G.vUTH, C. J. — Wo think that tho instrumoub in (luosbion is already 
su Hici en bl y s ta m ped . 

[23] It is neither a“ conveyance,” nor a sebilomont,” nor an 
” instrument of partition,” within tho moaning of Act I of 1879. 

It is in its nature a deed of arrangement, by which a sum of money 
was paid absolutely, and a maintenance grant made by tho I\Iaharajah of 
Durbluincali to his younger brother, by way of discharge and satisfaction 
of all claims, by way of maiutonance or otborwise, to which the latter 
was entitled as the son of the late Maliarajah. _ .. i . 

Too instrument would, no doubt, liavo boon a “conveyance under 
the Stamp .-\ct of 1809. because it is a deed by which property is r^nveved 
luicr ivio.s ; bub the definition of a conveyance in the .Vet of 1879 [see 
s. :i (9jJ excludes all transfers or conveyances, ivhicli are not made by,icaiioj 
.sale, and this transfer, we consider, was clearly nob made by way of sale. 
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APPELLATE CIVIL. 

Before Mr. Justice Cunningham and Mr. Justice Prinsep. 

Nilmoney Singh {Plaintiff) v. Heera Lall Dass {Defendant).* 

[14th March, 1881.] 

Re it suit — D scree obfain^'i ez pirte — Admissibilitu of, a$ evidence — Finalilu of, with 
regard to its subject-matter — C.uii Procedure Code (Act X of 1S77), s. 13, expl. 4. 

A decree obtained ex parte is not 6oal within the meaning of expl. 4, s. 13 
of Act X of 1877. 

Such a decree is not conclusive evidence of tho amount of rent payable by the 
same defendant in another suit for subsequent rent of the same pr operty. 

Where the plaiutiO sued the defendant for a year's rent at the same rate 
which bad bceo decreed to him for a previous year in a suit which he had brought 
against the stme defendant for rent of the same property, and relied upon tho 
former decree, which bad been obtained ex parte, and which be also alleged had 
been duly executed, ascvidonco of the amount of rent due to him by the defend- 
ant, but it appeared that the lower Court bad found that the alleged execution- 
proceedings were fr,audulont| and that no steps bad been taken which gave 
finality to the decree. — 

[24] Held, that the decree was not conclusive evidence of the amount of rent 
due from tho defendant or of the questions vvith which it dealt. 

Hirchunder Canickya v. Hurrish Chunder Dass (1), distingui.shed. 

tF.. 9 M.L.J. CO I 8 C- 275 (276) *10 C.L.R. 159 ] 

This was a suit for the recovery of rent due for the vear 1280 
(correspondinR with the years 1873-71), in wiiicb tlie piaiotill claimed 
Rs. 100-12-34. The clefontlant. in his written statement, alleged, that 
the mouf^a in respect of which t-ho suit was brought was his ancestral 
brohmutter prooerty, subject to a quit rent of Rs. 39*10 per annum, and 
that he had not paid the rent for 1280, as the plaintifl had demanded it 
at an enhanced rate. 

Tho plaintitf, in support of bis claim, produced a certified copy of a 
decree obtained cx pnrfe in a previous rent-suit on the 20ch May 18G7, 
with reference to the same mouza and against the jiresent defendant, for 
an amount similar to that which ho now claimed; and further produced 
evidence to show that this liocree had been execute.d in due course. Tho 
defendant, on tlie other hand, denied all knowledge of these proceedings, 
and alleged that they were collusivoly taken in order to fabricate evidence 
for the present suit. 

The original Court found as a fact, that the alleged execution-proceed- 
ings wore fraudulent, and the plaintiff having otherwise failed to make 
out his case, gave a decree only for Rs. 39-10, the amount admitted by 
the defendant as duo. 

Tho lower Aopollato Court supported this finding, and following the 
decision in Goya Pershad Aubustee v. Turinee Kant Lahorec Chotodhry (2) 
hold, that tho ex parte decree was not good evidence of tho amount of 
jumma payable by the defendant. 

From those two decrees the plaintiff then appealed to the High Court 
on the ground that tho lower Appellate Court was wrong in holding that 

• Appotl from AppolUto Oc.-rco. No. 2272 of 1879, .icainst the decree of R 
Towers. Esq., Officiiitmg JudioKl Commishoner of Chota Nagpore, dated the 7fch 
Juno 1879. affirming the decree of Baboo Radha Madhub Bose, Deputy Collec- 
tor o Miobhooin, clitei \ / \ ij^ry W7J . 

(D3C. 393. (2) 23 W.R. 149. 
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1881 the ex parte decree was nofc good evidence of the amount of the jumma, 
Mahch 14. and that it was for the defendant to prove that the decree had been 
fraudulently obtained against him ; and that, he having failed to do so, 
Appel- lower Courts should have given a decree for the amount claimed. 

Baboo Bhobariy Chur?i Dull, for the appellant. 

[25] Baboo Montnohun £)asSy for the respondent. 

JUDGMENT. 

The judgment of the Court (Cunningham and Prin^'EP, JJ,), was 
delivered by 

Cunningham, J. — Id this case, in a suit for reut, an endeavour is 
made to use an ex parte decree obtained by the plaintiiT as conclusive 
evidence against the defendant as to the amount of rent. 

The defendant denies all knowledge of the decree ; and the first 
Court considered the alleged execution to be fraudulent. The lower Appel- 
late Court considered tliat the ex parte decree ** was not good evidence 
of the amount of rent ; and, in the absence of any other sullicient evidence, 
it dismissed tile plaintitf's claim. We think tliat this view is correct. 
The decree being c.r parte is not** final *’ within the meaning of expl. 4, 
s. 13 of the Code of Civil Procedure, so long as it is open to the Court, 
on file application of the parties, to modify it. As in this case the alleged 
execution was hold to he fraudulent, and no proceedings had been had 
whicli gave finality to the decree, we think that the lower Appellate 
Con rt was right in iiol<ling that, in the absence of any proof of execution, 
the dofonilaiit was not precluded hv the existence of the decree from con- 
testing a question witli which it dealt. 

Our present decision does not conflict with that in Dirchioider 
Manickya v, lliirrish Chunder Dass (1), inasmucli as the question hero is 
whetlior tlie [ilaintitt' had a right to use tho ex parte decree as conclusive 
evidence. 

The aiipeal is dismissed with coats. 

Appeal dismissed. 
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JiiUMUK Non I AH v. Shadashih Roy. 

[dlst March, 1881.] 

Act {Uemy. Act VI 2 1 of ISGUJ, $s, 7 2. 71, 7G— Criminal trespass. 

A. the sorvant of D, w^s convicted of criminal trc^piss in going upon tbo land 
of C. one of coiiants, sind prevonting him from cutting bis crops. B was 
convicted of abetment of crimiiiat trespass. .4 and B pleaded that they wore 
acting in tlic exercise of the legal right of distraint. 

It appeared that no written doinand under s. 72 of the Rout Act (Bang* Act 
VIII of 18GJ# for the ainjunt of tbo arroirs. to.;ctber with an account exbibitiug 
the grounds on which douiand bad been uiido. wvs served oo C, and that no 
written authority under s. 70 bad been given by B to A. 

Held, that it lay upon A and B to show that tb^y had conformed to the provi- 
sions of tbo law, Of at least had acted with tho bona fiie inteutiou of distraining 
the complainant's crop?» ; and that the conviction wa.s right. 

* Gnmiii.il Rt-fotonoc. No. 47 of 1681 (lottor No. 1141, from tho order of H. W. 

Gordon, Rsq., (JliiciAbiiig Sossioud Judge of Tirhoot, dated the lith M.\rch 1831. 

(1) 3 O. 383. 
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Held Also, that as, under a. 74, standing; crops and uneathoced products may, 
notwitbstandinR distrainc, be reaped and gathered by the cultivator, A bad no 
right, even if he was ajtiug bom fide, to rescraia C from cutting bis crops. 

The facts of this case suflicieotly appear froiti the judgmeot of the 
Court (PoNTiFEX aod Field, JJ.), which was delivered by 

JUDGMENT. 

PONTlFEX, J. — Id this case Shadashib Roy has been convicted of 
crimiDal trespass punishable uoder s. 447 of the lodiaa Penal Code, and 
Sheosahai has bean convicted of abetmeotof criiniaal trespass punishable 
under s. 447 read with s. 109. The facts of the case appear to be as 
follows: — There is a dispute between Sheosahai and bis tenants on the 
subject of rent. On the day of the occurrence, which forms the subject 
of these criminal proceedings. Sliadashib, the servant of Sheosahai, and a 
number of other persons, went on tiie held of the couiulainant, and 
prevented him from cutting [27] his paddy. Shadashib was scotonced 
to pay a fine of Rs. 10. and his master, Sheosahai, was sontoncod for 
abetment to pay a tine of Rs. 100. Too Sessions Jinlgo of Tirlioot, on the 
appeal ot Siieosahai, set aside his conviction and sentence ; and he has 
now made a reference to this Court in order to have the conviction and 
sentence of Shadashib Roy set aside. The Sessions Judge is of opinion, 
that the facts of the case as shown by the evidence do not constitute the 
otTence of criminal tresuass. We are unable to take this view of the case. 
It lay niton tiie accused persons, who set up in their defence that they 
were acting in the exercise of tiie legal right of distraint, to show that 
they liad conformed to the provisions of the law, or at least to prove such 
facts as would raise a reasonable presumption that, even although they 
had in some respects acted illegtHv, still what tiiey did was done with the 
hona fide intention of distraining the complainant's crops. 

Under s. 72 of the Rent .\ct. the «iistrainor is hound to serve the 
defaulter with a svritten demand for the amount of the arrears, together 
with an account exhibiting tiie grounds on which the demand is 
made. No attempt was ma<lo to show that this was done. Under 
s. 70 of the same Act, if Sheosahai, instead of going himself to distrain, 
employed a servant to muko tlie distress, he was bound to give such 
servant a written authority. No attempt has boon made bo show that such 
authority was given. Tliore is upon the roconl some evidence to sIjow 
that Sheosahai was only one sharer in the estate upon which the com- 
pUinanb was a ryot, Un<ler the provisions of s. o8 of the Rent Act, a 
sliarer in a joint estate in wliich a tlivision of tlie lands has not boon made 
amijncst the sharers, is prucluiled from oxbreising the powers of distraint 
otlierwi.so tlian bhrougii a in inager authorized to collect the rents of the 
whole estate on behalf of all the sharers in the same. There is nothing 
bo show that the poison who is alleg-nl to h.we distrained ‘ho property of 
the complainant in this case was tlie manager acting on behalf 
of all the sharers. We desire, however, to say that we do not give 
much weight to this last point in deciding the present case, as die 
evidence does not clearly show wlieblier the estate in which Sheosahai [28] 
has an interest falls within the above definition. Then, under s. 74 of 
the Rent .-\ct, standing crops and other uugathored pro«luots may, notwith- 
standing bho distraint, be reaped and gathorod by tlie cultivator. Now 
the evidence shows that Shadashib Roy an<l the men with liim prevented 
the complainant from cutting the paddy, and this they clearly had no 
right to do even if they were acting bona fide in tlie exorcise of tho power 
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of distraint, It was said by one of the witnesses for the defence, that 
Siieosahai had called upon the ryots to produce receipts for the rents 
lodged by them in Court, and that as they failed to do so their crops 
were distraiued. The complainant stated on oath that his receipt had 
bean filed in a case in the Civil Court ; and if this were so, this was a 
good reason for not producing it on decnaod, At the same time it is to be 
observed that there was on the record evidence that the rent had been 
lodged in Court. If it were lodged, a notice would have been given by the 
Court to Sheosahai under s. 47 of the Rent Act. Sheosahai did not deny 
having received this notice. 

Having regard to all these circumstances, we think that we ought not 
to interfere with the conviction of Sbadashib Roy, more especially as the 
tine imposed upon him will probably be paid by his employer, and wo 
further think that the conviction of Sheosahai was not properly reversed. 


7 C. 28*4 Shorae L R. 142*8 Ind. Jur. 474*8C.L.R. 325. 
APPELLATE CRIMINAL. 

Before Mr. Justice Pontifez a7id Mr. Justice Field. 

Faiz .Ali and others {Petitioners) v. Koromdi {Opposite Party).^ 

[29th Mard). 1881.] 

Re cdllini} witnesses, thne for—Hi^ht of accused to re>eall XVittiesses for Prosecution^ 
Criminal Procedure Code (Act X o/ 1872K ss. 217, 218. 

Reading ss. 217 and 21Hof the Criminal Proccduro Code togotbor, it appears 
tbaL, if .ill ar!<;use(I person desires to r***call and cross*cxaruiuo the vfitnQS^es for 
tlu* prosecution, oho time ac which he should express such dosiro is when the 
f29] charge is rcid over to him aod bo oallod uoon to m^ko his defence; ’^nd 
alibough it is in discretino of the Magistrate to ro*caII the witnesses at a 
subsequent stage of the case, the accused has tio right to insist upon the wit- 
nesses being rc'cailcd. 

[Appl , Rat, Uiirep. Orim. Rul. 030 (9311-] 

In tiiis case tlie petitioners were cliarged wicli having wrongfully 
conHiiod one Korom<li. The complainant's witnesses were examined and 
cros^'oxarainod. On tlic 17th Decomhor 1880 the charge was drawn up, 
and the case was a ijournod until the next dav. On that day tlie accused 
presented a petition, asking for leave to re-call and cross-examine the com- 
plainant's witnesses. This application was refused, on the ground that it 
was too late, and the uetitioners svere cotiviotod and sentenced to fine 
anti imprisonment. .\n appeal bo the Magistrate was dismissed. The 
petitioners, thereupon, obtained a rule calling upon tlie complainaob to 
sliow caii-^e why the conviction should nob be quashed, on the ground 
tliat tlie JJ)eputy Alagistrate had improperly refused to allow the pebi- 
tionors to re-call anti cross oxainirie the coraplaioant's witnesses. 

Rahoo (rrish Ch under Chowdhry in support of the rule. 

iiaboo c7o// Govind Sh(y}ne shosved cause. 

JUDGMENT. 

PoNTiFEx, J. — This rule was moved for and granted by us on the 
ground that the Deputy Magistrate had improperly refused to allow t he 

• Oricniiiil Motion, No- G4 nf 1981. aciinst the orior of Moulvio Syed Faizoddoen 

Hossoin, Deputy M igistrate of Mymeasing, dated the 20th December 1830. 
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petitioners to re-call and cross-examine the witnesses of the complainant 
after the charge had been framed under s. 217. The same objection was 
taken in appeal before the Magistrate, and the Magistrate, in his decision, 
has held that the petitioners did not exercise their right, under s. 218, of 
recalling the witnesses for the prosecution for cross-examination within 
proper time, and that therefore they wore not now entitled to take any 
objection on account of the refusal by the Deputy Magistrate to re-call such 
witnesses. 

Now. in the petition before us, it is stated that the charge was drawn 
up on the 17th of December 1880. and that on the same day an applica- 
tion was made to the Depucy Magistrate, asking that the witnesses 
should he re-called for further cross-examination. It appears, liowever, 
that the petition before the [30] Deputy Magistrate asking tliat the 
witnesses should be recalled, alihough dated on the 17th December 1880, 
could not have been tiled before the 16th December 1880, the date on 
which the stamp was punched and the date on which the endorsed order 
was made. It appears that, early in December, the witnesses both for 
the complainant and for the accused persons, had been examined and 
eross-oxamined, and on the 17th December the charge was drawn up, and 
the Deputy Magistrate made thi.s order, — " To-day having heard the 
pleaders and mukhtoars, the case will stand over until to-morrow.” The 
ordinary inference would he. that the pleaders and mukhtears having been 
heard, the case had closed, and only awaited the decision of the Deputy 
Magistr.ito. But, liowever tiiat may be, the only rights that the accused 
person has, are unders. 218. of the Criminal Procedure Code. Now, under 
8. 217, the charge is to be read and explained to the accused person, who is to 
bo asked whether he has any ilofenco to make. That was <iono on the 17th 
December. Under s. 218. if the accused has any defence to make, ho is to he 
called upon to enter upon the same, and to produce his witnesses, and is 
to bo allowed to re-call and cross-examine the witnesses for the prosecution. 
Tho.se two sections coming togotlier, it seems to us that it was intended, that 
if the accused person desired to recall and cross-examine the witnesses for 
the prosecution, the time at svhich ho should express such desire was, when 
the charge was road over to him and ho was called upon to make his 
defence. That was done on the 17th December. The petition to recall 
these witnesses was not put in until the IHth. Therefore we think, that it 
was no longei’ in the power of the accused persons to insist upon their riglit 
of recalling these witnesses, although it remained in the discretion of the 
Deputy Magistrate to recall thorn if he tliouglit fit. Now. on the 18th 
Decomhor. lie made another order directing that the case should come on 
again on the 20bh; ami on the 20ch, an order was drawn up, hut not signed, 
directing that the witnesses shoul<l he produced for re-examination on the 
28th. The Deputy Magistrate never signed that order, for before he was pre- 
pared to sigti it, one of these witnesses for the prosecution, a policeman who 
[31] happenoil to he in Court, was produced, and ib was asked on behalf of 
the prosecution that, if the accused persons wanted to cross-examine this 
witness, they should do so at once. The accused refused tocross-examine him 
then, alleging that it would prejudice choir case unless all the witnesses 
were cross-examined together. The Deputy Magistrate then considered 
that the application for cross-examination was made only with the object 
of delaying tho procoodinqs. and that ib was not a hotia (hie application ; 
and ib being, under the circumstances, in his discretion Co recall the wit- 
nesses or not. and tho accused having lost their rights under s. 218, tho 
Deputy Magistrate decitled that he would not sign the order drawn up 
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and he proceeded to dispose of the case. The Magistrate, on the appeal 
before him. considered that the Deputy Magistrate had acted with pro- 
pnety, and we are a.sposed to agree with the Magistrate in that opinion. 
We think that there is not sutlicient ground for this application, and that 
Cue rule must be discharged. 

fho. the vernacular record shows 

!nd m. M f and mukhtears.” that is. as L understand, the vakeels 

and mukhtears of both sides were examined on the ITth. Now though 
the Code oi Criminal Pri^edure contains no express provisions similar to 
tnose to ha found in the Civil Procedure Coda as to the time at which, or 
the order in which the pleaders and mukhtears for the prosecution, or for 
the defence, shall address the Court, still, according to mofussil practice, 
the usual practice on this point is followed. I therefore understand from 
the voinacular record, that the pleader or mukhtear of the accused had 
addiessea the Court, and that the pleader or mukhtear of the prosecution 
had been heard in reply. This being so. I take it that the ca.se was closed 
on the 17th and the accused not having exercised the right given them by 
s. -1« at the time at which they ought, if they intended to exercise it. to 
have o.xpressod their intention of doing so. I think they could not after- 
wards claim to exercise that right. 

Hide discharged. 

7 C. 32. 

[32] ORIGINAL CIVIL. 

Before Mr. Justice Wilson. 


LaCKKKSTKEN and others V. 1^()SXAN AND OTIIEHS, 

l2oth April, lb81.J 


rruslec Act {XXVI I of 1A05), ss. 2, 19, 20 au'i of Person to convey 

1 roperty on bchulf of Persons otU o/ the Jurisdiction and under other Disabilities. 

Where Drop rty beoti. by aa order o( Court, directed to be :4old, and whore 
som*i ol the pirtics intcre*ited in such property are ottbor out of tbo juris<1ictroo# 
inarrioJ women or minors and the place of abode of others of them is unknown, 
the Court will, on petition, under iho Indian Trustee Act, appe^int a person to 
convey the iiuero'^t of such person to any purch;f*er notwithstanding that at tbo 
lime tile order is applied for no contract (or ihostle of the property has been 
entered into. 


Hut the Court cannot make su^h an order with re^pact to the interest of a 
party who has not boeo served and who has not entered appe trance* 

[K., 10 Bom L.K. 1170(1166).] 


Tills was an application, under ss. 20 and 32 of Act XXVII of 1866, 
for uu order, tliat the Rocoivor of tlio High Court (wlio lia<l previously been 
appoinbed lioeuiver in the suit) sliould bo appointoci to convey certain 
promises in Calcutta, if amj whou tlie same wore sold, as directed by an 
order already made for tliat i^urpose, to the respective purcliasers thereof, 
for and on hoiuilf of the estates of the sever il persons intorasoed theraio. 

It appearerJ from the petition, tliac there wore thirty-six parties to 
the suit wlio would ho necessary parties to the conveyance, fivo of whom 
wore infants, four married women living out of the jurisdiction, in Sydney, 
Moulmoin, Akyalj and Allaiiabad ; that the place of abode of fivo others 
Was unknown : tliat tliree others wore in Svdne> , three in L:>Ddon, four 
at Nantes, and one at Nyriee Tal. It fiirtlior appeared, tliat an order in 
the suit, dated the Ibh April 1881, liad diroctef the property in question’ 
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to bo sold for payment of certain costs, but that, at the time of the present 
application, no contract of sale had been entered into. 

Notice of the application had been served on the attornies of all 
the parties to the .suit who had appeared by attorney, and [33] they 
were represented by counsel, and did not oppose the application. A 
number of the defendants had not entered appearance in the suit, although 
they had been duly served with the original writ of summons. No notice 
of the application had been given to them, and they were not represented 
at the hearing of the application. 

As regards one of the defendants, Joseph Polycarp Lackersteen, the 
summons in the suit ha-l not been served upon him. and his whereabouts 
was not known, and there was no appearance made for him in the suit. 

The application was for an order that the Receiver might execute 
the conveyance on behalf of all the parties to the suit, although as to some 
of them, vvho were stated to ha liviog in or near Calcutta, it was admitted 
that no practical dilliculty existed in the way of getting their signatures 
to the conveyance ; but that it would bo a saving of expense to include 
lliem in the order. 

Mr. Stoko-' for the applicants (the nlaintiffs in the suit). — The oraer 
asked for can be ina le under ss. 20 and 32 of Act XXVTI of 18GG. the 
Indian Trustee Act. Section 32 gives the Court power to make an order 
vesting property in iieu ofconveyance bv a party to the suit uftcT a dccvcc 
or order for sale. S iction 20 gives the Court power to appoint a person to 
convey in all cases where it may make a vesting order. Section 2 defines 
the meaning of the words “ person holding such property ” used in s. 32. 
There are thirty-six parties to this suit, many of whom are at a great 
distance from Calcutta, and it would be impossible to get their signatures 
to uny deed of conveyance which may have to bo executed w’ithin any 
reasonable time, and a further dilliculty would arise in registering such 
conveyance and in obtaining its acknowledgment by such of the parties as 
are married women. It is true tlmt, altliough an order has been made 
for sale, no contract for sale has yet been entered into : hut the words of 
the section are wiilo enough to admit of the application being granted. 
The cases of llancox v. Hpittle (1) and In rc Boden s Estate (2) wore cited, 

[34] .\s to the service of summons in the present case, one defendant, 
Joseph Polycarp Laclmrsteon, has not entered an appearance in the suit, 
nor has ho been served with the writ of summons ; he is out of the juris- 
diction and cannot he found; others have been served, but have not 
appeared. I ask on the authority of Hancox v. Spittle (1) for an onlor tliat 
the receiver may execute tlio conveyance for all parties whether under 
disability or not. 

Mr. Aijneiv, Mr. White, Mr. Allen and Mr. Sale appeared for some of 
defendants and consented to tlie order. 

ORDER. 

Wilson. J. -1 cannot make an order as regards tlio defendant Joseph 
Polvcarp, as ho ha.s not boon served or entered appoarauce, hut the order 
may run that the iiocoiver do convey on behalf of all parties other than 
Joseph Polycarp. 

Attorney for the applicants : C. C. Robinson. 

.-\ttornovs for otlier parties : S'. Dignain, J. Camell. .1. Watkins, O C. 
Farr and J- F. Watkins. 

Application allowed. 

(Ij S Sai. and Gifl. 478. (‘ij 1 D. M, G- 67. 
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APPELLATE CIVIL. 

Before J/r. Justice Cuimingham and Mi'. Justice Prinsep. 


Mohunt Megh Lall Poorer {Judgment-debtor) v. Shib Pershad 
Madi and OTHERS {Decree-holders).* [18fch March, 1881.] 

4 

Execution — Irregularities in Proclamation of Sale ^Evidence of such Irregularities^ 
Nazir's Peport — Civil Procedure Code (Act X of 1877), ss. 274, 2S7, 289, 290, 291, 
and 205 — Sale to satisfy Judgment C* editor who has not attached. 

The proclamation of sale required by s, 274 of the Civil Procedure Code, to be 
made at some place adjaceot to the property to be sold, and ihe fixing up of a 
copy of tbe order in a conspicuous part of the property, are acts which must 
precede tbe posting of tbc notices lu the Court-house as required by s. 290. 

t3S] Wbero the sale-proceeds of a portion of several parcel^ of property are 
suilioent to satisfy tbe decree of a judgment-creditor wbo has atlachtd the pro* 
perty, auotbtr judgment-creditor, although be has not atcuebod the property, is 
still entitled to have tbc remainder of the property sold to satisfy bis decree 
under the provisions of s. 295 of the Civil Procedure Code. 

Three mouzas were attached in execution of decrees obtained by A and D. 
Prior to tbo sale. C. who had also obtained a decree against owner of the 

hind, applied for leave to execute bi« decree, in order that ho might participate 
in tbo sale-proceeds under s. 295 of the Civil Procedure Code Upon tbc day 
fixed for tbo sale, tbo Deputy Commissiooor was unable, through illness, to 
attend ; and bo postponed tbe sale for three Two of tbe mouzas were 

sold, and roalizcd more than enough to satisfy the decrees of A and B. Tbo 
third was then sold in satisfaction of C*s decree. Upon an application by the 
judgment*dobtor to set aside the sale on the ground of irreguianty, it appeared, 
that notice of the ^alc bid been posted in tbo Court-bou^e more than thirty days 
bofore tbo date fixod for the salo, but ba t only been published on tbe properties 
to bo sold five d.tys bofore that date ; that noti^:c of the oxistcnce of a mortgage 
on the proporties, but no fun her particulars, was given, and tbe mortgagee was 
allowed to purchase; and that the Deputy Commissioner bad accepted the 
reports of tbo Nazir and Court-peon as to tbc pmclimation of sale, snd bad 
refused to allow tbo judgment-debtor to give evidence of its insufficiency. 

Held, that the proclamation of sale on the property having taken placo only 
five days prior to the date of sale, and the particulars of tbo mortgage not hav- 
ing been giv<m, there bad been such matorial irregularities in tbo publication as 
to cutitlc tbo judgment debtor to give evidence of them and tbe other allegations 
made by him, in order bo show that ho bid suffered material injury by reason 
of such irregularitrcs. 

Held, also that the Deputy Commissioner was not entitled to proceed upon the 
roDorts of tbe Nazir and Oourt-peon, but win bound to bear the evidenee teodor- 
od by the judgment debtor, though ho was justified, under a. 291, iu postponing 
the sale as be bad done. 

Oh'hoy Chundcr Duf( v. Erskine and Co., (1), Srecnath Thakoor v, Watson 
and Co. (2i, and Shah Koondun Lall v. Noor Ali (3) followed. 

Held further, that the third 'judgment -debtor, who had not attached the 
propertv, was still entitle 1 in have tbe sale proceeded with and his decree satisfied 
under tbe provisions of s. 295. 

[N.F , -I A. 300 (30U : P.. U C.L.R. 303 (304» ; Cons . 1C B. 91 (100) ; R.. 5 C.L J. 

087 (089;; 6 M.L.J. 70 l74l ; 11 A. 333(335. 3431=9 A.W.N. US ; 23ML.J. 
585.] 

This wns an application on the part of the judsment-dobtoi*. in three 
execution cases, to not aside a sale hold in tho Court of the Deputy Com- 
missioner of llazaroebagh on the 18th May 1880. the properties sold 

• Appci! from (^rclor. No. 275 of 1880, aRainst tho order of T^Iajor W-L. Samuells. 
OffifiatinR Depiuv Commissioner of Haz.reebafib. dated tbe 4tb of AuRut-t. issu. 

(1) 3 W.R. (Mis ), 11. (2) 4 W.R. (Mis.), 4. (3) 10 W.R. 3. 
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consisting of three mou/.as, — viz., Kharn. [36] Kharkhan and Palmo. It 
appeared that these mouzas had been attached in execution of two decrees 
held by Mobanund Dutc and Norchundur Date, but prior to the sale, a 
third decree-holder, Sheo Pershad Madi, applied for leave to execute his 
decree in order thac he might participate in the sale-proceeds under the 
provisions of s. 295 of the Civil Procedure Code ; but no prohibitory order 
had been issued or served in respect of this decree. The two first men- 
tioned mouzas were in the first instance put up for sale and realised a 
sum more than sulficient to satisfy the decrees of tlie two judgment- 
creditors who had attached the properties, and on the same day, and 
immeiiiately after they had been sold, the remaining mouza was put up' 
and sold in spite of the nrotest of the judgment-debtor, and all three 
decrees were satisfied. Amongst the grounds upon which the judgment- 
debtor sought to have the sale of all three properties set aside, he alleged 
that the notices of sale were not publislied in the villages to be sold, 
which were situated sixty miles from Ilazareebagh, until the 10th May 
1880, only five days before the date of the sale, which was fixed for the 
lotii May, and that, consequently, sulficient time was not allowed for 
purchasers to attend the sale ; that as the decrees, on account of which the 
two mouzas, Kharn and Kharkhan, were attached and sold, amounted to 
lis, 4,597-3, and the sale proceeds thereof amounted to Rs. 6,800, there 
was no necessity for tlie Court to proceed with the sale of Palmo : and 
that the sale, though fixed for the loth May, did not actually take place 
till the 18th, and in consaqueuce of such delay, the sale should nob tlien 
have been proceeded with until fresh notices had been issued under 
s. 259 of the Civil Procedure Code. He further objected to the sale on 
tbo ground of the iiiade<}uacy of the price obtained through the proporries 
having boon imperfectly described, no fiirtlior particulars being given 
with regard to a mortgage tiieroou other than the mere fact of its 
existence, and that, as tbo mortgagee who was in possession had become 
the auction-purchaser, uudor these circumstances be liad suffered 
material injury, of which and of the other allegations contained in his 
petition lie offered to produce evidence. The Deputy Commissioner, 
however, refused to admit the evidence, and, [37] acting upon the 
reports of tho Nazir and peon, dismissed the petition and confirmed the 
sale. 

Accordingly from this order tho judgment-debtor appealed to tho 
High Court. 

Mr. W. C. Bannerji-e, Mr. li. E. Ticidale, Haboo Troyluckonatk 
Milter and B iboo f<iq(ial Chundcr Dey for tho appellant. 

Baboo Chmi'ler M'ldhnb Ghose, Baboo Kallymokiin Dass, and Baboo 
Tarxickyiath Ben for the respondents. 

Tlie following judgments of the Court (CUNNINGH.V.M and PuiNSKP, 
J.I.) were delivered ; — 

UDGMENTS. 

PrinSKP, J. — In execution of two decrees held by Norchunder Dutt, 
and lilobanund Dutt, tlie riglit. title and interest of tho judgment-dehtor. 
appellant, in throe mouzas. Kharn, Kharklmn and I’almo were attacliod 
and advertised for sale. Moantimo a third decree-holder, Sheopersliad, 
applied to execute Ins decree, in order that, under s. 295 of the Civil 
Procedure Code, ho might participate in the sale-proceeds. 

The two first mentioned properties were then sold, and realized a sum 
more than sulficient to liquidate tho decrees of tlie judgment-creditors 
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1881 who origioallv pub the Oourb in motion. The remaining property was next 
March is. sold, and all the decrees have been satisfied. 

Various objections were then taken to the sale, which were disallowed 
by the Deputy Commissioner of Hazareebagh, and the judgment-debtor 
lias now appealed against that order. It is first of all contended by 
Mr. W.C. Bonnerjee, for the judgment-debtor, appellant, that as the decrees 
under execution were satisfied bv the two properties first sold, no further 
sale should have been field. What would be the effect of an application 
made by those whose decrees were under execution to abstain from further 
proceedings on another decree-holder who had merely applied to execute 


Appel- 

late 

Civil. 


7 C. 34 = 

4 Shome 
L.R 169 = 

8 C.L.R. 369 his decree so as to obtain the benefit of s. 295, that is, to participate in the 
= 5 Ind. Jur. assets realized in execution of the other decrees, we are not called upon to 
476' decide, hocauso it does not appear that in the case now before us the 
[38] two decree-iiolders, who are actually executing their decrees, made 
any such application. That the amount realized by the sale of the first two 
properties was sufficient to satisfy choir decrees is immaterial, since by 
the interposition of another decree-holder, under s. 295, that sum would 
not bo payable to them alone. It would be subject also to the claim of this 
stranger, who, under s. 295, would he entitled to a rateable distribution of 
tlio assets. It could not then he said that by the amount realized from the 
first sale the dettreos under execution were satisfied. Wo think, therefore, 
that tlio lower Court riijhtly proceeded to sell the third property Palrao. 

It is further objoote<i bliat no proclamation of sale was made on the 
spot as required liy s. 274 ; that the Deputy Commissioner sliould have 
given the judgnient-debtor an opportunity of proving this; that he im- 
properly roeoivod in evidence ami acted on the reports of the Nazir ami 
p ion ; tliat even if the procla.nation was made on the spot, it admittedly 
was nob made until tho lObh May, five davs before the day fixed for 
sale, and bherofore, not in sulliciont time : that t he property was not 
' described in tho sale-proclamation ; that the Deputy Commissioner was 

not competent to adjourn the sale for throe days in consequence of his 
sickness ; that tho mortgagee in possession should not have been allowed 
to purchase ; and that, in consequence of all those irregularities, substantial 
injury has boon oauseil. an inadetniate price, inucb below tiie proper value 
ol tho properties, being obtained. 

It is in the first place do vr. that tho Deputy Commissioner was wrong 
both in accopbiog as evidence the reports of the Nazir and peon regarding 
tlie sale-proclamation having been regularly made, and in refusing to give 
tho judginont-debtor an opportunity to adduce evidence bo the contrary. 
Tho case quoted by him — Alimooihj Choivdhry v. Chiinder Nath Sen (l)-— 
is not in point. On the other hand it has been repeatedly held, that such 
reports are not legal evidence : Oknoij Chundcr Dhur v. Erskine <0 Co. (2): 
Sreennth Thakoor v. Watson <C Co. (3), Shah Koondun Lall v. Noor .d/f (4). 

[39l l^nt even if the sale-proclamation was ra\do. it admittedly was 
not made until tho lObli Mav. five days before the day fixed for sale. Wo 
are informeil bv the iippollant’s counsel, and this is not disputed by the 
rosDondonts’ pleader, that tho place on which it is said to have been made 
is sixty miles from the Court holding the sale. It is pressed on us by the 
learned counsel for the appellant, that although the law. s. 290. declares 
til it it is necessary oolv that there should be an interval of thirty days 
botween the .late of fixing up of tlie sale-proclamation on tho Court-house 


III 24 VV. R. 227. 
lUi 4 W- R. (Mis.), 4. 
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and the day of sale, that hxiog up” cannot be done until proclamation 
has been duly made and reported to the Court. The terms of the law, 
e. 290, certainly leave this in doubt, and it is difficult to understand the 
object of enacting a specific term, thirty days from any proceeding 
not the final proceeding, unless the other necessary proceeding is 
considered merely formal and of no material effect on the sale. It 
appears to me, however, that the making of a sale-proclamation on 
the spot IS a most material proceeding, for ic must bo presumed, that, 
ordinarily, purchasers will be those living in the neighbourhood, best 
informed of the real value of the property, and most likely to purchase 
from the situation of the property with respect bo their own residence or 8 
properties held by them. Of course, in some cases it may be that the value 
of the property bo be sol<l may put it beyond the power of neighbours to 
compete at the auction, and that the bidders can only be capitalists 
residing near the Court-house: but such would be e.’sceptional eases, and 
in seeking the object of the Legislature, we must look to the vast 
majority of the cases which occur. It appears to me, too, that it 
could not have been intended that a copy of the sale-proclamation 
should be ” fixed up in the Court-house” until it was actually 
reported to tlie Court that the proclamation itself had been made 
under s. 274. I further think that the order in which these proceed- 
ings should he taken Is indicated Ijy the order in which they are 
expressed in a. 290. If this view bo not accepted, the Court in each 
case would have to determine whether a sale-proclamation had been made 
in a roasonahlo time before the date of sale, so as to give a fair oppor- 
tunity to persons likely to purchase, who live on or near the [4oj property 
to bo sold, althougli a term is specified with regard to the fixing up of the 
copy of the sale-proclamation in the Court-house. Such a rule would 
not only he inconvenient, hut would he contrary to what I conceive to bo 
the intention of the Legislature, viz., to fix some term which must expire 
between the last formality to bring a property to sale, and the sale itself. 

I, therefore, have no he.sitation in holding that if the proclamation was 
mtifle on the spot onlv five days before the date fixed for salt*, there has 
been ” a material irregularity in publishing it.” It would, however, bo 
incumbent on tho person seeking to sot aside tlio sale, the judgment-debtor, 
to show that ” ho has sustained material injury by reason of such irregu- 
larity.” 

As regards the objection taken regarding tho adjournment of the sale 
for three days, in consetjnenco of tho illness of the Deputy Commissioner, 
we consider bliat that oflicor exercised a wise discretion given bo him by 
law (s. 291) in refusing to hold tho sale of proportios of such large value 
except under his personal superintendence, which, in his uhsonce from 
illnoss, would ho impossihlo. 

The next objoction is, that trie properties wero imperfectly described 
in the sale-proclamation. Tlio law requires tliat a proclamation of sale 
shall specify, as fairly ami accurately as possible, any incumbrance to 
which tho property is liable, anil also every other tiling which tho Court 
considers material for tlio purchaser to know in order to judge of the 
nature and value of the property. I ob-:orvo that only tho riglit, title and 
interest of tho mortgagor (that is, tho equity of redemption) wero sold, 
and that tho sale-i»roolafnabion states that tho property is subject to a 
mortgage. It apnears that tho morlgagoo is in possession of tliese pro- 
perties, and thiir. ho is tho purchaser ac the auction-sulo. Now it is dear 
that, to enable a bidder to form any definite idea of the value of these 
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proDQrties, the amount of the outstanding debt should have been specified. 
Unless that was declared, the mortgagee would be the only person who 
was in possession of this information ; and if that information were 
withheld, he would be able to bid at an advantage with regard to other 
bidders. Such an omission, where [41] the mortgagee in possession is 
himself the purchaser, affords strong primd facie grounds for believing 
that an inadequate price was obtained. 

We, therefore, remand this case to the Deputy Commissioner, and 
direct that lie do give the narties an opportunity to adduce such evidence 
as they may desire on the points inilicated, and decide the case accord- 
ingly. 


Cunningham, J. — This is an appeal from an order refusing to set 
aside a judgment sale of immoveable property on the ground of material 
irregularities in publishing and conducting it, whereby the appellaut has 
sustained substantial injury. 

One of the alleged irregularities was, that no proclamation was made 
on the spot in conformity with ss. 289 and 27-4. Civil Procedure Code. 
No opportunity was given to the execution-debtor of proving this, the 
Court satisfying itself with the reports of the Nazir and peon as suffi- 
cient proof of the proclamation. This was irregular. In the next 
place it is admitted tliat the proclamation on the spot, if made at all, 
was not made till five davs before bho sale. With regard to this the 
intention of ss. ‘239 and 290 must, in mv opinion, bo taken to he that the 
proclamation should he made on the property in question before or at the 
same time that the copy of it is fixed up in the Court-house, and that the 
reason of the omission in s. 290 of reference to the proclamation on the 
spot as one of the events which must occur at a specified time before the 
sale, is, that the .\ct regards the proclamation on the spot and the fixing 
of it up in the Court as simultaneous proceedings. 

In the nrosont instance, as the distance of the property from the 
Court was sixty miles, the period allowed was clearly inadequate, and 
there was a material irregularity which, if it can he shown tiiat there has 
resulted material injury (of which gross inadequacy of price would be an 
iiKlicabion) would entitle the judgmont-dobcor to have the sale set 
aside. 

Another of bho alleged irregularities is the inadequate description 
of bho proporbies in the procl.imabioa of sale. Section 237 of the 
Civil Procedure Code requires that any incumbrance to which the 
properbv is liable should ho sbabod. as woU as every oblier thing 
which bho Court considers material [42] 

in ordoi* to of tlie naturo an'l value of tlio property. lo this 

case the proclamation stated tiui fact of an sncumbranca, but omitto 
to specify the amount of tlio mortgage debt still outstanding. This wou 
leave the incumhiMocor in a more favourable position than any one e se 
to judge of the v.iluo of the G<piir.v of redomotion, and as ho was the pur- 
chaser. it is probable enough that tliis irregularity did occasion substan- 
tial injury to the judgment-debtor. j .Un 

The order of the lower Court must accordingly be sob aside, ana 
case romandod bo the Deputy Commissioner to rehear the application wi 
roforonco to the observations made above. 

Costs will abide the result. , 

Case remanaea. 
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APPELLATE CEIMINAL. 

Before Mr. Justice Ponti/ex and Mr. Justice Field. 

In the matter of the petition op Rochia Mohato (Appellant). 

The Empress v. Rochia Mohato. 

[18tb March, 1881.] 

Evidence Act {1 of 1872), s, 32, c/, 1. and s. 'S3 Questions in issue '* — Charge added 
at Sessions— Depositions belore Magistrate— Witness dying or abseondihg^ Charge to 
Jury —Omission to notice evvience — Qualification of Juryman. 

In the proc<»cdiDgs before a Magistrate on charge of causing grievous hurt, 
t^o (am^Dg other) witnesses, one of whom was the persou asRHultoJ* were 
examined on behalf of the prosecution. The prisoners were committed fer trial. 
Subsequoruly the person assaulted died, in consequence of the injuries inflicted 
on him. At the trial before the Sessions Judge, charges of murder and of 
culpable bomicido not amounting to murder were added to the charge of grievous 
hurt. The deposition of the deccised witness was put in and read at the 
Sessions trial. 

Held, that the evidence was admissible either under s. 32, cl. I. or s. 33 of the 
Plvidonce Act, notwithstanding the additional charges before the Scssioos Court. 

[431 The question wbf*ther the proviso to s. 33 of the Evidence Act is applic* 
able,— that is, wbetber the questions at issue are substanMnUy the same.— depends 
upon whethf^r the same evidence is applicable, although different consequences 
may follow from the same act. 

At the trial it was proved that the other witness who bad been examined 
before tbo Magistrate had disappeared, and that it bad been found impossible to 
serve biui with a summons. His deposition was put in and retd. 

Held, that it was properly admitted under s. 33. 

In summing up tbo case to the jury, the Judge omitted to call their attention 
to the evidence ol tbo witnesses ( »r the defence. This ovide^ice appeared to the 
High Court to be untrustworthy. 

Held, that the Humming up was not dofcctivo on acco*int of this omi^^sion on 
the part of tba Judge. 

The fact that a person is a clerk in the office of the M>)giRtrate of the District, 
is not sufheiont to disqualify him fr( ui sitting on a jury. 

The facts of this (mse sulhciently apponr from the ju<)ginont. 

Mr. Gasper, for tho aoDollant. 

Mr. .1/. Ghostu for tho prosecution. 

JUDGMENT. 

Tho judgment of tlic Court (PoNTTFEX and FIELD, JJ.) was delivered 
by 

PoNTIFEX, I. — Tliis is an apneal from a conviction by a jury in respect 
of which wo can onlv interforo il rhere has been some error of law or 
misdirection by tho Jiidfie. Now it is alle^ert that we out»hb to interfere 
on two prounds : first, that evidence has been wrongly placed before the 
jury : and secondlu, tliat in certain particulars tl>oro lias been a misdirection, 
or rather a want of direction by the .7udi«e. 

With respect to tho first ground that improper evidence has been 
placed before the jury, the complaint is, that the dooositions of two 
witnesses wlio wore examined before tlie Magistrate were imoronerly allow- 
ed by the .Judge to be put in by the prosi cution and used in the Sessions 
Court under the following circumstances : 

• Criminal Appeal No. 1C2 of »H81. acaiii.-t the order o( H. Bovrridge, Eso 
Officiating Sessions Judge of Fatoa, daUd tbc I'Jth February 1881. ' " ' ' 
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Ood of these witnesses was the person whom the defendant and 
bis party wore accused of assaultins, and who has since died. Now. before 
the Magistrate the only complaint was a charge of grievous hurt. But in 
consequence of tl)e death of the person [44] who was hurt, vh., Khedroo, 
other charges were added before the Sessions Judge, vh., a charge of murder 
and a charge of culpable homicide not amounting to murder. In 
conse(|ueoce of these additional charges, it is argued that, under s. 33 of 
the Evidence Act, the questions in issue before the Sessions Court and 
before the Magistrate, were not substantially the same in the two 
proceedings. As a matter of fact, the prisoner has only been convicted 
of grievous hurt; and therefore the issue that was before the Magistrate 
was the only issue that has been decided against the accused by the jury. 
It appears to us. that, by “ the questions in issue,” referred bo in s. 33, 
being required to he “substantially tlie same,” it is not intended that, in 
a case where the prisoner injured dies subsequently to the enquiry before 
the Magistrate, his evidence is not to be used before the Sessions Court, 
because in consequence of bis death other charges are framed against the 
accused. We are of opinion that the evidence of the deceased in this 
case was admissible under s. 33, and even if it wore not admissible 
under s. 33. that it would bo admissible under the first clause of s. 32 
of tho Evidence .Act. The question whetlior the proviso to s. 33 is 
applicable, — that is. whether the quosiions at issue are substantially the 
same,-— depends upon whether tho same evidence is applicable, although 
dilTerent consequences may follow from the same act. Now, here the act 
was the stroke of a sword wliich. though it did not immediately cause the 
death of tho deceased person, yet conduced to bring about the result subse- 
quently. In consequence of the person having died, tho gravity of the 
olTonco became prosum ptivelv increased ; but tho evidence to urove the act 
with which tho accused was charged remained precisely tho same. We 
therefore tliink tliat this evidence was properly admitted under s. 33. 

With respect to the* other donosition whicli was put in and read before 
tlie Sessions Court, it appears that a person named Jan AH, alleged to be 
the gomasta of the ticcadar. was examined before the Magistrate, and that 
ho lived in tho cutcherry-house. A summons was properly taken out to 
he served on Jan Ali at the cutcherry-house; but the peon in his 
return stated that as he was unable to lind Jan Ali and serve him 
[45] porsonallv. ho hung up the summons on the cutcherry-house. There 
IS also evidence to show that Jau Ali suddenly disappeared from the 
cutcherry-house. It is further shown that inquiry was made in his native 
village whether ho had returned there ; but tho result of the inquiry was 
thatnotliing had boon heard of him. It was therefore impossible to say 
where Jan Ali was or to servo him with a summons. We think, under 
these circumstances, that his deposition was properly usable under s. 
before tho Sessions Court : and it does not appear that any objection was 

made before the Judge to its admission We find on the record no 

petition or memorandum showing that objection was 
deposition was road : but wo do find that, on the part o le ‘ ‘ 

himself, the deposition before the Magistrate of one of 

was put in and was used as evidence. We think, therefore, that ^ 
those depositions wore properly admitted by tne Judge 

evidence in this case. , . , ,., 4 . Rna hoan a 

Wo tlien come to tlie next ground before us. that there has 

misdimot.on hv the Ju.lBe. or rather a rvant of sufliceet d'reo^” 


jury. 


It is alleged that many matters were 


not mentioned by 


tho 
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Judge in his charge which ought to have been brought to the notice of the i881 
jury ; and, in particular, stress was laid on the fact that the Judge made no March 18. 
reference whatever to the evidence of the witnesses for the defence. We — “ 
asked that the evidence of the witnesses for the defence should be read Appel- 
to us, and it has been read to us, and we have no hesitation in saying LATE 
that the .Tudge, by making no reference to it in his charge to tlie jury, CRIMINAL. 

acted favourably rather than otherwise towards the prisoner. For, if 

reference had been made to that evidence, it would at the same time 

have been necessary to point out to the jury that the witnesses were not® C.L.R, 273. 

in accord with one another; that their statements were discrepant ; and 

that the evidence of the principal witness, who is now relied upon for 

the defence, was really unreliable. 

Moreover, we know that the prisoner was defended by counsel in the 
Court below ; and although particular points may not have been alluded 
to in tbe Judge’s charge to the jury, we have little doubt that they 
were made, and properly made, much of [46] by tbe defendant's 
counsel. It is therefore not to be assumed that these points were absent 
from the minds of the jury in considering their verdict. It is impossible 
for a Judge ia summing up to go into every particular of the evidence. It 
is only necessary to direct the attention of the jury to the important and 
salient points in the case. 

Tliere is one other objection to whicli it is necessary to refer, and 
tliat is an objection tliat is taken before us as to tlie constitution of the 
jury, l>ub about which there is nothing ifi tlie grounds of appeal to this 
Court. It is stated tliat the foreman of the jury was a clerk in the Magis- 
trate’s otiiee. This is tlie only ground, as we understand it, on which 
objection couhl ha made to him. He was cliallenged before the Judge, 
and it was for the Judge to decide whether the grounds of the challenge 
were such that he ought not to be allowed to sib on the jury. 

The Judge was not satisfied tliat the grounds were suUicient ; nor do 
we see any reason why his being a clerk in the Magistrate s office should 
disqualify him from sitting on the jury. 

Under the circumstances, wo must dismiss this appeal. The con- 
viction and sentence will stand. 

Appeal dismissed. 

7 C. 46 = 4 Shome L.R, 119 = 8 C.L.R. 249. 

APPELL.VTE CRIMINAL. 

Before Mr. JiiHlice Pont if ex and Mr. Justice Field. 


In this m.xttkr of the petition of K.vli Kristo Tiiakur 

{Petiltoner) r. Golam Ali Ciidwdhrv {Opposite Partn) * 

[23rd Marcli. 1881. J 

Criminal Procedure Code {Act X of 1872). s. 530 -Record o/ 'Jrounds— Police Report 
hezorporaiifi of — hvidence of Possession -Evidence of Title. ^ 

In pr.^ceodiiiBs uoder s. 530 of tho CrimlDnl Procedure Code, the Magistrate 
recorded the fo ownu words, whereas from the police report a brea. h of H e 
peace probable, aod found that cerlam persons were in possession 

/ieW that. altLough the record of grounds was unsatisfactory as the initial 
proocodnig did not contain within itself all which the law requires to bo rLSd. 

■ Crimind Motion. No. 05 of 1881. against the order of Baboo Acb-.v Ph au 
Djputy Migistr.ati of Midiinpore, ditcdtho Uth Jaouiry 1881. Cbowdhry, 
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vis,, in the first place tbat tbo Magistrate is satisfied that a dis-C47]pute likely 
to induce a breach ol tbo pea';e exists, and in the second place, the ground upon 
which he is so sati^*fied, yet tis the police report from which the grounds for 
apprehending a breach of the peace appeared \yas incorporated by roft'ronco, the 
final order was not defective 

In re Oohtnd Chwider Moitrd (ll distinguished* 

No sufheient evidence of po^se^sion was produced before the Magistrate, but 
evidence as to the title of the perAon in whose favour the Magistrate found 
was given, and tbo M^gi'.tc vtc bisod his decision upon the Utter evidence, and 
determined the case with reference to the merits of the claims of the parties to 
the right of possession. 

Held that, although the Magistrate w mid have been justidod in looking to 
tbo evidence o' title in corroboration ol the evidence o* possession, ho was wrong 
in baling his decision on the evidence of title, and bis order was set aside. 

[R.. 6IncK Cis 398 = 11 Cr.L J. 353 = 8 M L.T. 104.) 

In this case an order had been made under s. 530, of the Critninal 
Procedure Code, declaring one Moonshi Golam Ali to bo in possession of 
certain land. A rule was obtained calling upon him to show cause why 
the order should not be sot aside upon the grounds, firat, that the prelimi- 
nary proceeding recorded by the Macistrato. oiz., “ whereas from the 
police report a breach of the peace probaiile.” was defective : secondly, 
that tlio order made hy the Magistrate was bad, inasmuch as it did not 
contain a suHicient description of boundaries so as to enable the land in 
respect of wliich tijo order had been obtained to uc iilentified; aa<i thirdly, 
that the Magistrate allowed his mind to dwell, not upon che question of 
possession, hut on the (juesbion of title : and that he Irad not evidence of 
possession before him which could justifv him in making tire order. 

Mr. M. Ghosc, Baho > Doonja Mohun Doss, Baboo Knit Mohiin Doss, 
and Baboo liatn Sukha (Jhose in support of the rule. 

Mr. IT. Dell and Baboo Seetanulh Roy showed cause. 

The judgments of the Court wore as follows : — 


JUDGMENTS. 

J. — This is a case under s. 530 of the Code of Criminal Pro- 
cedure. The land in dispute is a piece of newly-formed chur land. It was 
claitnofl hy one party as belonging to his estate Jahazmara, and by the other 
party as Imlouging [483 fco the Mf'lial Panchkati. This rule was obtaiiiecl 
substantially on tbreo firounds : first, that tho urolimioary proceoiiing of 
tbo Magistrate was dofuctivo; ntcondhj. that the order made by the 
Magistrate is bafJ, inasmuch as it does not contain a suOicioQt <iescriptiou 
by lioundarios so as to enable tho land in respect of which the order has 
boon mado to bo idontifiod ; and thirdly that the Magistrate allowed his 
mind to dwell, not upon tho question of possession, bub on the question 
of title ; and that he liad not evidence of possession before him which 
could justify him in iiialcing the order. As to tho first of these points, the 
learned Counsel for tlie petitioner relied on the case of Sheikh Munglo v. 
Murffd y^untin Kao (2). In that case no proceeding whatever was record* 
od hy blie Magistrate who initiated tho proceedings under s. 530 of the 
Code of Criminal Procedure. Tliere was merely an order endorsed on the 
back of the police roi)ort, which order was in these terms : Sarve a 
notice on Durga Churn to at once cease from building tho hat under 
H. olH. Criminal Procedure Code, and call on both parties to appear before 
rao this dav week with thoir documents, that I may determine, under 


(l) G C. 836. 


(2) 25 W. R. Or. Rul. 75 
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s. 530, CrimiDal Procedure Code, who is in possession of the disputed 
laud.” 

Now, in the case at present before us, there is a proceeding. The 
Magistrate has recorded the following words: “whereas from the police 
report a lireacli of the peace prohahle." It would seem that some'siich 
word as “ is ” or “ appears” has been omitted. In In re Gobind Cliiinder 
Moitra (1), which was before this Bench a few days ago, I expressed an 
opinion, that it is the duty of the Magistrate, before taking proceedings 
under s. 530. to record a proce-jding stating, in the first place, that he is 
satisfied that a dispute likely to induce a breach of the peace exists, and 
in the seconil place, tl)e ground upon which he is so satisfied ; and 
these ol)servatioos have been now presseii upon me. I certainly think 
that it is the duty of a Magistrate to record distinctly, in cases under 
s. 550, that which the law requires to he recorded. But whether 
the omission on the part of a Magistrate to comply precisely with 
the renuirements of the law will, in every ease, afford a sufficient 
[49] ground for setting aside his order, is another matter. In the case 
In re Gobind Chunder Moitra (1), which was recently before this Bench, 
a reference was ma<le. in the Magistrate’s proceedings, to the police 
report, and I exuressed an opinion that even if the police report wore 
taken to he incorporated by reference in the initial proceeding, tiiere 
would not he matter sufficiHiit to satisfy the requiromonts of tlio law. 
In the present case, the Magistrate’s proceeding by itself, is not a 
sullieient compliance with the reciuirements of the law; but if the police 
report, to which this proceeding refers, be caken to he incorporated, there 
is sullieient to show, first, bliat a dispute likely to induce a breach of the 
peace existed ; and secondly, to show grounds upon which the Magis- 
trate might reasonably he so satisfied. I am distinctly of opinion 
that a Magistrate who records a proceeding like that which has been 
recorded in the present case, performs his duty in a perfunctory and un- 
satisfactory manner, hub I am not Dr 0 |);ued to say that the final order 
in the present case is defective, on the ground that the initial proceeding 
did not contain within itself all which the law requires to be recorded, 
but that we liavo to look to tlio police report in order to find n)atr“rsulfi- 
ciont to satisfy the roiiuircmonts of the section. On this lirst ground, then, 
it a|)poar3 to me tliat the objection taken by the Icarneil Coimsel must fail. 
As to the second ground, that, namely, connected with the boundaries, there 
is, ill all probability, a sufficient description, regard being had to the nature of 
the laud wtiich formed tlie subject of dispute and to the difficulty of giving 
precise boundaries of chur land ; hut it is nob necessary to go farther into 
this <iuQ3tion, because tlio order of the Magistrate ought, in mv opinion, to 
bo set aside on tun remaining ground, which I arn about bo deal with. 
This grouiul is. that there was not evidence of possession l)eforo the 
Deputy Magistrate to justify his order; tbit bo lias allowed his mind to 
wander away from the ijuestion of possession, which it was his duty to 
adjudicate upon ; and that his order is based entirolv upon the view which 
ho has taken with respect to title. 


r have roul bhrougli the ovidenco of the witnesses examined [30] on 
helialf of the puMtioner before the Magistrato. an.l it appears to me bhal 
this rub* ougiiL lo he made absolute upon Iho ground so taken. S 53f 
of the Colo of Criminal Prooedure enacts that the Magistrate shaU 
without, reforonce to the merits of the claims of anv unity to the right o 
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possessioQ, proceed to enquire and decide which party is ia possession 
of the subject of dispute. Now it has been contended before us, that the 
proper meaning to be placed upon these words is, that the Magistrate is 
entirely precluded from receiving any evidence whatever as bo the title 
of the parties. In that argument I do not concur. That possession 
should follow title is a reasonable and natural presumption ; and if a 
Magistrate, in a case of this kind, uses evidence of title merely in order 
to guide and assist his mind in coming to a decision upon the question 
of possession, it appears to mo that ho is not transgressing the 
provisions just quoted by using evidence of title for this limited 
purpose; but if. instead of proceeding to decide as to the actual 
possession, be virtually nuts aside the consideration of this question 
and dotormines the question of title alone, then I think he is clearly 
doing that which the law has forbidden him to do. lu the present 
case, the Deputy Magistrate, in the commencement of his judgment, says, 
that the parties were callel upon to show their respective claims bo it, 
i.c., the chur. tie does nob say that they were called upon bo show their 
respective claims to possession. He then proceeds to enter into the 
question of title, to consider the circumstances under which the chur came 
into existence, and to give reasons for thinking that this uowly-formed 
chur is part of tl)e estate of one party rather tlian of the estate of the 
other party. Having devoted a consiilerahlo portion of his judgment to the 
(luest.ion of title, he then proceeds to deal with the question of possession. 
He commences this part of bis judgment by saying, " Now to sliow posses- 
sion, 13aboo Kali Kristo Tliakoor's mon have examined several witnesses, 
one of whom is a Munsifi peon.” Ho tlion deals with the evidence of 
tl>e witnesses cillol to prove the flistrainc proceedings, which ho believes 
to bo lictitious : and tinally he says, “I lay nob much stress on the 
<leposition of such witnesses. .\s the ciroumstance and probability [StJ 
go in favour of Moonstii Golam .\li and as (to?) wliat I have stated 
in uaragrapli two of this decision, tlio disputed land lies beyond Jahazmiira 
and is adjoined to Chur Panclikati : aud as 1 believe it is iu Golam Ali s 
po 3 ses^ion, I <lirecb that the disputed lain! should remain in Moonsbi 
Cjolatn Ali’s possession till otherwise doci<led by ooiupetent Court. Here 
tlio Deputy Magistrate oxorossly states that ho does not lay much stress 
upon the tosbiinony of the witnesses ; anil if we pub aside tliis oral evidence, 
tlio other ovidonco before biro is concerned mainly, or indeed altogether, 
with the (juosiion of title. It is therefore clear that, ap.irt from the oral 
ovidonco upon which ho did not liy much stress, there was nob evidence 
upon which the Deputy Magistrate could dotermino tho question of actual 
possession, for ovidenco of title, though it may supplement and suppoic 
direct ovidonco of possession, cannot, standing alone, be proof of posses- 
sion. If tho oral tostiinonv of the witnesses wont bo show that the pos- 
sossion was witli G dam Ali. and if tho circiimslancos and probabilities ol 
the case ami ovidoiice of title had boon usod merely bo corroboi ate this 
tesbimonv. there would he suHicient on tho record to support the order oi 
the Deputy Magistrate ; but on examining this oral evidence I ‘ 

mainly directed to the question of title, and contains little or nothing upon 

tlio question of possession. u 4-1 .vii.iooisos 

On tl.e whole it is clear from the matter upon which the 
wore examined, and from llm Deputy judgment ha he d d 

not properly a.id.es^ his mind to the which i wa. h s duty 

to try, -that is. the fact of actual possession, but dm , 

which hv tho provisions of s. 530 lie was precluded from dom,. nameij. 
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debormiDod the case with reference to the merits of the claims of the parties 
to the right of possession. This being so. it appears to me that the 
Deputy Magistrate’s order under s. 530 of the Code of Criminal Procedure 
must be set aside. 

This rule will be made absolute. 

PoNTiFEX, J. — I also agree that the proceedings must be set aside, 
and after the judgment of my learned brother, it is ouly necessary 
for me to say that, in my opinion, there was a sufficient proceed- 
ing recorded for the purpose of initiating pro-[523ceediugs under 
3. 530 of the Code of Criminal Procedure. I also wish to add ctiat, if there 
had been substantial evidence of possession or a conflict of evidence on 
that question, the Magistrate would have been justified in looking bo the 
evidence of title in corroboration of tbe evidence of possession. Bub as 
my learned brother has read the deposition of the witnesses, and it does 
nob appear that there was sufficient evidence of possession, I agree that 
the case should not have been decided upon evidence of title alone. 

Hule absoltUe. 

7 C. 82 = 8 C.L R. 277 = 5 Ind. Jur. 524. 

APPELLATE CIVIL. 

Before d/r. Justice flitter and Mr. Justice Maclean. 


GOBURDHON Lvll {Defendant) v. SiNGHESSUR DuTT Koer 
AND OTHEKS {Plainlijs). [llbh February, 1881.) 


Hindu Law~Mitahshara — Mortgage of .ineestrul Estate by Father for Family 
Furposes — AUachment of Property in F.zeeulion of Decree— Death of Judgment- 
Debtor prior lo 


Whore a deccoo on a inortga^e wa^ oblaineJ against the I itbor of a joint Hindu 
family givurnoi by tbo Mitikshari l.nv. thedebt having buen incurred for joint 
family purposes, and m execution thereof the Joint family property was, attached 
but prior to sale tho judgmont-dobtor died ; in a suit subsequontly brought by 
tho other members of the joint family praying for a partition of thoir shares and 
for a dectaratiofj tbal suoh ah»res were not liable to bo sold in execution of the 
niort^^ago decree^- 


Held, that there could not bo a partition as between a person already dead and 
bis sons, and that the whole ol the ancestral property was liable for the morteace- 
debt. tho only djc ar.uion to which the plaintiffs could be entitled being, tLt 


tbey wore not liablo to tbe debt. 


[R,. 8 C. 517 


f \ L ' ' «.** ^ tiutilfs, seven in number, for tlit 

purpose of obtaining a partition of a four-annas share of Mou 7 ,a Nirpur 
and sevoo-aunas of Mouza Chuck Ibrahim [53] between themselves am] 
Cbunderinun Koor, tho deceased father of tho plaintiffs Nos 1 to G and 
husband of tho plaiutiU No. 7 : and for a declaration that tho share which 
should bo allotted to was nob liable to ba sold in execution of' a 

decree, dated 2Gth .In y, 187.D. passed against tho said Ghundermun Koor 
The facts alleged m tho plaint were, that tho plaintiff's Nos i to 6 with 
Chundonnun Koer t .eir father, and tho plaintiff' No. 7 their mother' wore 
rnemboisot a joint Hindu family holding jointly possession of ancestral 
property consisting of. among others, the mou^cas aforesaid ; that Cbundor. 
mun Koer. on t.ie IT^i of May, 1S7-1. executed a bond in favour of the 

• Appeil from Origioal Decree. No. -iJl of 1370 •.triir.sfViTT'j , ’ 

Koybish Cbunder Mookerjoe. Ijubordioate Judge of Tirhiot dated ^he 0th H w, 1879 °' 
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defendant (the plaintiffs not being aware for what necessity the bond 
was executed) ; that in that bond the abovementioned shares of the 
mouzas were hypothecated ; and that the defendant, on the 26th of July 
1875. obtained a decree on the strength of the bond, and that, in execution 
of the decree, tlie shai*es were attached. Chundernaun Koer subsequently 
died. Upon these facts the nl lintiffs contended that they were entitled 
CO- declaration and the relief abovementioned. The defendant 

o nr o ^ written statamenc tliat the cooazas io dispuDo wore the 

-ft r’-T t property of Chunderman Koer : that the debt contracted by 

n . ur. Chuudermuo Koer. beinc not for immoral purposes, but. oq the other 
324 hand, having been nocessiry for the joint family, was binding upon the 
sons. The defendant, therefore, contended that the shares in question 
weie liable to ho sol<J in execution. Tne Subordinate Judge found that 
the property in dispute was the ancestral property of Chundermun Koer, 
and that it was not nrove l that the loin advanced by the defendant 
on the I7th of May 1874 was necessary for joint family purposes ; and, in 
giving the plaintiff a decree, declared, that only ^th-anna of Nirpur and 
'itU anna share of Chuck Ibrahim was liable to he sol<l in sitisfactioD of 
the defendants decree against Chundermun Koer, <iated the 20tih July 
1875. and that the remaining portion of the four annas share and seven 
annas share of tliose ostabus belonged to the plaintibs. and tliat their 
shares should bo separated from that of Chundermun, and be equally 
partitioned between themselves. 

From this decree the defendant appealed to the Uigh Court. 

[54] B<il)oo Mohnsk Chundcr Choiv.lri/ aii'l Baboo Aiibinash Chioider 
lianncrjee. for the aopeilant. 

Baboo Kally Kissen Sein, for the respondents. 


JUDGMENT. 

Toe jndgmonc of the Court (MrrrER and Maclean, JJ.) was deli- 
vered by 

Mittkr, J. {who. after stating the facts as above, continued). — 
Uoon theiic fin lings of fact hv the Subordinate Judge fie framed the 
following juilgmenb: — 

It is hereby cieclared tliat onlv 4-6h-anna of Nirpur and l-th anna 
sliare of Chuck Ibrafiim are lialile to he sold in sati.sfaction of the defend- 
ant’s decree against Chundermun Koer datel 20th July 1H75. The 
remaining portions of four annas share and seven annas share of those 
‘estates belong to the ol 11116111-5. and their shares should he separated 
'from Cnundermun’s sliare. and would ha equally partitioned between 
" theinselvGs." We think that this decree is erroneous, because it 
scorns to us that biiero couM not bo a partition between a person 
wiio is alrealv doa'i and his sons. No doubt, according to the case 

of Sur.tj Buiisi Koer v. Sheo Pershad Singh (1), if the property under 
attachiiiont had been sold, and if it had lioon proved that the decree was 
a personal decree against the father, an'l that the debt for which the decree 
was passed was contracted for immoral purposes, ths purchaser would 
liavo acquireil only the interest of the deceased father, and a partition 
might have taken place between the purchaser on the one hand, and the 
sons and the widow on the other. Tnat is not tlio case here because 
although there was an attachment in the lifetime of the father, that 
attaohinenl. was not followisd by a sale. Io may he that the defendant, 


(l) L.K. 6 I. A. «8. 
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decree-holder, would not proceed upon that attachment. In that case, the 
decree which lias heen paasei by the lower Court would he wholly in- 

fructuous. We are, therefore, of opinion that the decree passeil by the 

lower Court cannot stand. It appears to us that the only declaration which 
in this suit the plaintiffs can obtain is, that they are not liable 
to pay the debt due to the defendant uuder tlie decree of [663 July 

1875. The lower Court has gone into that question in its judgment, 

and has decided it in favour of the plaintiffs. 

This question has been set at rest by the decision in the ca>e of Muddiin 8 
Thakoor v. Kantoolall (1). In the course of the judgment in that case, = 
their Lordsliips of the Judicial Committee observe : — " In the case, which 
“ has been referred to in argument, of Hunooman Persaiid Panday v. 

“ Mussumat Dahooec Miinraj Komvcrce (2), Lord Justice Knight Bruce, who 
“ delivered the judgment of the Privy Council, says, — though an estate be 
“ ancestral, it may be charged for some purposes against the heir, for the 
■' father’s debt, hy the father, as indeed the case above cited — Oovied 
“ Rai V. Heera Lall (3) — incidentally shows. Unless the doht was of 
“ such a nature that it was not the duty of the son to pay it, the 
" discharge of it. even though it affected ancestral estate, would still bo 
" an act of pious duty iu tlie son. By the Hindu law the freedom 
“ of tlie son from the obligation to discharge the fatlier’s debt has respect 
“ to the nature of the *iobt, and not to the nature of the estate, 

" whether ancestral or acquired, hy the creator of tlie debt.” It is quite 
clear from this passage that, whether the original debt was a personal 
delit of the father or not, the ancestral property in the hands of the sons 
would bo liable to satisfy unless it bo proved that it was contracted for 
immoral purposes. Tiiis is clearly an authority to show that, unless the 
debt is proved to have been contracted for immoral purposes, the defendant 
is entitled to recover it by the sale of the ancestral property in the 
hands of tlio sons. In ttiis case, although the plaintiffs did not allege 
that the debt was contracted for immoral ourposos, still that question had 
boon gone into by the lower Court and found to be not established. That 
being so, vvo are of opinion tliat. the lower Court was wrong in holding 
that the whole of the ancestral estate in the hands of the sons is not liable 
for the money which is due to the defendant under tlie decree of July 1875. 

The plaintiffs’ suit must, therefore, be dismissed with costs in all the 
Courts. 

Appeal allowed. 


I,.R 1 1 A, .321. 


(‘i) 6 M I. A. 421. 


6 S. D. N. W. P. 218. 
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[56] APPELLATE CIVIL. 

Before Mr. Justice Morris and Mr. Justice Tottenham 


[Yol 


Asmutullau Lalal and another iJudqment-Debtors) v Kally 

Churn Mitter {Decree-Holder) * 

[llth Max'ch, 1881.] 

"> P««-Limitalion Act 

in .1 suit for money, provided that the debt should 
be paid by monthly lostalmcnts, and that, on the failure to pay any three suc- 

should be recoverable by application to 
executothc full decree. The decree was dated the I2'.h June 1S75. thefirst instal- 
ment was due in July 1875. and the last in October 1877. Default was made in 
piymect of the first three in->Ulaicnts. but the decree holder did not aoplv for 
execution, and accepted subsequent payments. On the 13th December 1879. he 
•ipphcd for execution for the amount then remaining due. 

period of limitation prescribed by art. 179. sch. ii of Act XV 

nL.nlnf . '“V no subsequent 

payment could stop Jimitation once begun. ^ 

(24G) ; R,. 15 0- 502 (505) ; 16 A 371 (372; • 21 C 642 (547) • 
A ^ 5 A. 201 (205) = 2 A.W.N 221; 11 

On the 12th Juno 1875. one Kally Churn Mitter obtained a decree 
acainst ono Asmutullali Dalai and another for Rs. 751-1-6. The 
pirties had Hied a solenumah in the suit, and it was orovided, that the sum 
for whicli tho decroo had been obtained should ho paid by instalments, 
cotnmencinK from tho lOtli Assar 1282 (July 1875). and exteuding to tho 
JObli Assin 1284 (October 1877) ; and that, on failure to pay any tiiree 
consecutive kists, the entire amount should ho recoverable by apulication 
to execute the full decroo. Default was made by tbo judgment^debtors in 
tho first three inst<vtment‘<^, but the decree- liolder did not apply for execution 
and accoptc 1 payments in subsequent months in satisfaction of the 
vaiious insbalmonts. On the 13bh Docembor 1879, au application for 
execution for lls. 315-/*9, the amount remaining due, was made. The 
^funsif hold, that the right to levy execution accrued on the Ist Bhadro 
1282, or August 1875, when tho juilgment-debtors failed to pay the 
[573 tl)ird instalment : and that, as more than three years had elapsed 
Iroiri tinvb date, the aunlication was barred by limitation, This decision 
was reversed by the District Judge, who held, that the certain date/’ 
mentioned in art. 179, cl. 6 of sch. ii to Act XV of 1877. was in this 
case any one of several succossivo dates. ’* t.e., tfie 30th of each successive 
group of three nonths in which default wi-? mide,” and that time began 
bo run after <]efaiilt of any three of the kists. 

Tho judgment-debtors apnoaled to tiie High Court. 

Baboo 2'railokf/nath MUra, for tho apoellanbs. 

Baboo Kali Chftrau lianorjce aud Baboo Ishan Chundcr Chiickcrbutty, 
for tho respondent. 


* Appeal from OrtJor, No. 326 of 13^0, »iga)ost tho order of T. O. Beightoo, £sq.. 
Judge ol Haugpore, d.it' li the iUtb August* 1H80. reversing the order of Baboo Jogoodro 
Nath Pch, Mui.sii of iL-at District, dated thu 26th May 1880. 
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JUDGMENT. 

The juJgmeDt of the Court (MORRIS and TOTTENHAM, JJ.) was 
delivered by 

Tottenham. — Tne question for deoisioo in this apoeal is. whether 
the execution of ohe decree held by the rasoondont is barred by limitation 
as is contended by the appellants. The law applicable is Act XV of 1877. 

Tne date of the decree is the l'2th June 1875, and this application 
for execution, apparently the first, was filed on the 13th of December 

four and a half years after the above date. 

It appears that the parties had filed a solenamah in the original suit, 
the terms of which were embodied in the decree. It was accordingly 
directed that the decretal amount should be paid off by instalments on 
particular dates specified, the last instalments falling due between two 
and three years after the data of the decree. And it was provided, that 
should the judgment-debtors make default in the payment of three instal- 
ments. the decree-holder might thereupon execute the decree for the whole 
amount at once, without waiting for the subsequent instalments. In the 
very first three instalments there occurred default, and on no subsequent 
occasion was the due instalment paid up, punctually or in full. Payments 
were, however, made at uncertain intervals down to the month of Assar 1286, 

that is one year and nine months after the last instalment ought accord- 

[58]ing to tbo decree, to have boon paid off. A consideralilo amount is 
said to ho still outstanding, and che present application, which is simply 
for execution of tlio decoro for the amount still due, alter deduction of the 
various sums already realised, was filed, as already stated, on the 13ch 
Decomhor 1879. which corresuomls with the end of Aghrau 1281. 

Tho periovl of limitation anplioible to the case is admittedly three 
years. The dispute is as bo the ilaie from which the period is to bo count- 
ed. The first Court w-vs of ouiuiou, that it should he counbel from tho 
date on which tho judgment-debtors had first boon guilty of three defaults 
in paying tlie instalments sueaifi3d in the decree. The Muiisif thus held 
that limitation began to run on the Isb Bh.idro 1282. or in .August 1875, 
and the application not having been made within three yoir.s of that date, 
he hold that execution was birred. T ie lower .Aooellato Ceurb reversed 
this <lecislon, liaing of opinion tnat cl. 6 of art. 17J in the secou 1 sebo- 
dulo of blie Limitation Act governeJ the application, and that blio ‘ corbaiu 
date.” therein mentioned is in this case ‘‘any one of several successive 
dates,— I. , lho80bhof each successive grouj) of three montlis in which 
default is mailo.” .And further on tho .Judge says, — .According to my view, 
time may begin bo run after default * of any throe of the kiscs.' '' 

By this decision the Judge ssoins bo accord to the docroo-hoMor the 
privilege of selecting for himself tiie d ite from which limit ition siiail he 
counted. Gloirlv ho will not allow the first Court or tiio judgmout- 
dobbors bo settle the ilate. It seems to us thiit the .Judge is wrong in 
BUisposing fcha^ tlie law into i is to leave the question of limitation to the 
option oib ler of toy Cjurt or of any uirty bo the orocoedings. 

Ttio lulge refers to two cases, OVeadr.t Mohin T-ojorn v. Taktha 
Bepari (1) and Kriahna Chandra Shaha v. Omed Ah (2), dealing with tlie 
old law of iimitabion in resooct of execution of decrees, viz., s. 20. .Act 
XIV of 1859, decided in this Court, in order to show. that, under that law. 
fresh limitation ran from each fresh default made by a judgment-debtor in 
paying instalments provi'lo.i by a decree. 


O) i R.L.K. ai5. 
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[593 He observes, that these rulings are no doubt based on the 
. principle that a creditor shill not suffer in consequence of having shown 
consideration to a defaulting debtor by any strained application of the 
l.yv. And ha goes on to say that his own view is. that the new Limita- 
tiod Act does not editor the l^w in this pd«rticular. 

The rulings quoted do not, however, seem to us to be based upon 
any sentimental priDcinlo whatever. Tne hrsfc case was decided upon the 
onnciple, that the law allowed a period of three years from the date upon 
which the right to execute accrued, which, in the ease of a decree for in- 
stalments. coal I not be until the lirsc default in oaymeut of an instalment, 
and Che deorea-holder was within three years of the accrual of his right 
to execute. In the second ease it was simply held, with reference to 
the provisions of s. 20, chat oroceediogs to kesu tho decree alive had, in 
fact, been taken xvibtiin throe years before tiie application then under 
consideration. 

We find nothing in the present Ixw to show that there are, or ocay 
be, various recurrent stirring points from which limitition is to run in 
respect of the execution of a decree a ivholc after it has become tinah 
Excepting that each application or notice referred to in els. 4 and o of 
art. 179 of tho second sciiedule gives a fresii starting point, otherwise there 
is but 0136 starting point provided for limitation in respect of execution of a 
decree Jtv a whole, viz., tfio date of its i) 0 coining linal, or if the decree 
orders tiiat tne xvholo amount he paid on a certiin dtte, then such date. 
Section 4 of tlio Act r xiuires, that sinv auolication made after the period 
of limitation prescribe ! tlierefor by biio secon 1 schevlule, shall be dismissed. 

Tlie decree bdforo us ordered certain surns to be uaid on certain dates, 
and in respect of those sums the provision contained in cl. C of art. 179 
was applicable. Hut the decree nowhere cliracts that tiie pivment of the 
whole amount outst inding sliail ho made at a certain date. It onlv gives 
tho decree holdor tho option of applying for execution of the wliola decree 
still unsatished, noon tlie occurrence ol default in throe of tho pre- 
scribed instalments. Uiiiler tlie decree, therefore, the decree-holder had 
several courses open to him, subject, of course, to the rules of limita- 
tion. 11(3 could have, uuon trio occurrence of three defaults, forthwith 
taken [603 out oxecution of I he whole <locroe, or he could have executed 
for each instalment severally within throe years after it became due, 
or he rniglit liavo contonde I himself with accepting whatever was paid 
from time to time and tlion applied for oxecution of the decree for 
ttio outstanding balance, taking care to do so before tho expiry of three 
years from the date of the decree or from the date of the third default, if 
he tliought tlio terms of ttie decree altered the period of limitation. The 
law, l)y cl. 6 of art. 179, suHiciently recognizes and provides for the 
Court's power uniler s. 210 of blio Civil Proce<lure to order the amount of 
a {lecroo to ho pai<i l)y instalments, but thoro is nothing in the limitation 
law xvliicli recognizes any authority in this Court to supersede its provi- 
sions by oxtorxiing the period of limitation and admitting an application 
for execution of a <lecroo as a whole more than throe years after the date 
monbionod in art. 179. 

Tlie lower Appellate Court seems to liavo suuposod thab tho decree 
ordorBfl blie wliolo amount to he oiid at tlie date of any third default in the 
prosr;ribod instalments, and bfiab, thoreforo, cl. 6 would save limitation any 
time xvithin tliroe years of tho last such instalment falling due. But that 
opinion is untenable. If tiie bar to immediate execution contained in the 
decree itself doe.s at all extend tho noriod proscribed by art. 179, that perio 
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certaioly be^an to vun on the third default taking place, and no subsequent 
payment could stop limitation once begun (s. 9). This application was 
not made within three years of even the third default, and therefore, 
in so far as it is an application under the penalty clause of the decree 
for execution of the decree as a whole, it is barred by limitation. But 
we tbink that the decree-holder is still entitled to the benefit of cl. 6 
of art. 179 as respects any instalments ordered in the decree, and which 
fell due on dates not exceeding three years before the application was 
filed. 

The present appeal is, therefore, dismissed, and the lower Court 
will be directed to execute the decree for such instalments as are not 
barred, and the amounts of which may lie found to be still outstanding 
on %n account being taken. 

We make uo order as to costs. 

Appeal dismissed. 
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[61] APPELLATE CIVIL. 

Before -l/r. Justice Cunnnujhan and Mr. Justice Prinsep. 

Radha KissoRE Bosk and AXorHEIt {Judgment Debtors) v. .Aftab 
C nuNUBA Maii.vtah. Mahara.ja of Burdwan [Decree -holder).* 

[17th March. 1881.1 

Execution of decree — Partial saliftfacdoa under arramjements made by Court — Limi- 
Idlion — Subseqttent apphcalioit for execution. 

In execution of a lecreo. an orJur wa^ made by the Court, directiog the pay- 
ment of the rentfl of certain property, whiob bad bon attacUed as tboy became 
due from tbo iniikuraridar to tbo judgment debtors, to be made to tbe decree- 
bolder, to aatisfy his decree ; and af.orwards tbe execution ctse was struck oil 
tbo Hie. Subsequently, default having been made by tbo inukuraridar in the 
payment of the rents of certain years, and the decree not having been fully 
sitisfic'i, the d icr jo-holder applied for an order directing the payment of the 
ront.s which were in arrc.ir to ba mtde by the mukuraridur in accordance with 
the previous oc.ler. Notiio having been directed to be served on the judgment- 
debtors, they cime in, and pleaded limitation. 

Held, that as the applicttion was not strictly one for fresh execution. limita- 
tion could not apply, and tbit t-i the effect of tbe order in the exeoutioo-proceed- 
ings was virtinllv to appoint the decree-holder receiver under the provisions 
of 8. '213 of Act VIU of ISaP. and as the attachment was still in force, his proper 
course whh to file a regular suit qua receiver against the mukuraridar. 

Ilu^ronath Bhunjo\. Chunni Lall Ghose (1) distinguished. 

The facts of tills caso were as follows : — 

Tho decree upon whicli execution had, in the first instance, been 
obtained, was that of the High Court on special appeal, dated the 29t}i .Tune 
1865. Tlie decree-holder applied for execution in 1807. and atCaclied a 
mouza, alleged to be ttio property of the judgment-debtors; Put. in 
attempting to seli it. ho was root with tho objection that it was debuttev 
property. This objection was sustained by the Principal Sudder Ameen, 
who, [62] on tho 29th February 18G8, ordered, that the property was to 
remain under attachment, and that the decree-holder was to continue to 
receive from tlie inukuraridar who held the moii/a the annual rent pavahlo 

* Appeal from Order, No.SJB of iSaO. agaiosi the Order of Baboo Brojondro Coomar 
Seal. Adilitioo.il .Judge of West Biudwvn, dated tho Gth September IQSO 

U) 4 C. 877. 
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by him to the judgment-debtors, until hia decree was satisbed. After 
that, on the 14th March 18G3 the exeoutioa case was struck otf the file 
7 i.uK decree-holder filed his present application for execution on the 
14th April 1380. and stated therein that the amount still due to him 
allowing for what had been paid, was Rs. 1. 761-6-4 : that the raukuraridar. 
in accordance with the order of the 29th February 1868. paid him the 
rents from 1275 to 1384. corresponding with the years 1868 to 1878, 
hut had not paid him those accrued due since, and he asked therefore for 
an order that he might be compelled to nay him the rents for the years 

1280 and 1286, corresponding with 1878 to 1880. towards the satisfaction 
of the decroe. 

The aoplication was made before the Subordioata Judge, who directed 
notices to be served on the judgment-debtors, and they came in and 
pleaded limitation to fresh execution being issued. The Additional Judge, 
however, bold, that the effect of the order of the 29th February 1868 was 
vntually to constitute the decree-holder receiver under the provisions of 
s, 243 of the Civil Procedure Code (Act VIII of 1859), and as the attach- 
ment was still in force, this aoplication was not for execution, but merely 
to enforce compliance of that order against the mukuraridar : consequent- 
ly limitation could not apply. Inasmuch, however, as the relief sought 
could not bo granted in this summary proceeding, he disallowed the peti- 
tion, hut without costs, and referred the decrce-iioldors to a regular suit 
for rent in his capacity of receiver against the mukuraridar. 

hrom tills order the judgment-debtors appealed* 

Baboo Tlrffi Ch7(U(h'r Tifinm^rjee for the appellants. 

Baboo ahfindf^r Mttdhuff Ghose and Baboo Cooninr Bose for 

the respondent. 


JUDGMENT. 

[63] The judgment of the Court (Cunningit.VM and PRINSKP, JJ.) 
was dtdivered by 

C(’NN IN(UL\M, J. - In exooulioD of the decree which forms the sub- 
ject of tiiis appeal, the Subortliuate Judge, on the 29th February 1868i 
found, that the property under attachment being debutter could not be 
soil], l>ut while exempting it from sale, ho attached the rents payable to 
the judgment-debtors, making them applicable towards satisfaction of the 
decree, flis order directed the mukuraridar. the lessee of the judgmenb- 
dobtor«i, to pay his rents to the decree- holder. The terms of this order 
may ho somowliat informal, but, as we understand them, they amounted 
to an appointrnoot of the doeroo-holdor to he a receiver under s. 243, Act 
\ in of 1859, without the <liroct intervention of the Court, as is usual 
between tlio rocoivor and the decree- holder. 

Those colloctions wore made u|) to the end of 1284 (April 1878), 
that i^, for about ten yoirs. I’’or some reason or other the decroo-holder 
ihon had some difliculty in reuli/^ing his rants, and he has been badly 
advised to apply to the Court for re-oxecution of his decree against the 
jndgment-delitors, instead of acting under the authority of the order of 
February 1898, and ho has asked for an order directing the mukuraridar 
to nay the rents for 1285 and 1280. 

T)io jiulgmont-dehtors have, accordingly, pleaded limitation in bar or 
further execution of this decree. 

Tlio Subordinate Judge has disallowed this objection, holding that the 
matter now before him was not in execution of the decree, but simoly on® 
between tlie decree- bolder and the Court, the decree being under execution 
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in the hands of the Court ; and that, under such circumstances, there 
could be no limitation. We think that this view of the law is correct. 
The nroperty is still under attachment, and the Court has itself undertaken 
the duty of satisfying tlte decree from the usufruct of the property by ap- 
pointing a receiver. The decree-holder, qua ileeree- bolder, is powerless. 
He is merely the recipient of money deposited at his credit in the Court. 
In the present instance, through the accident that the decree-holder has 
himself been appointed receiver, payments are made without the direct 
intervention [64] of the Court : but they are, nevertheless, from time to 
time, certified to the Court, since the decree-holder has been ordered to 
submit his accounts to the Court. 

The proceedings in execution under the order of February 180S 
have never yet terminated, and therefore no question of limitation arises. 

The case of Hiirronath Bhunjo v. Ckunni Lall Ghose (1) which was 
relied upon by the judgment-debtors’ pleader, both before the Subordinate 
.Judge and before this Court, is not in point. The Subordinate Judge has 
lightly distinguished this case, which was one in which, by private arrange- 
ment the judgment-debtor agreed to satisfy the decree by monthly pay- 
ments without any intervention of the Court. The proceedings in execu- 
tion then terminated, so far as they were conducted through the Court, 
and when it was sought to revive them, it was found that they had become 
barred by limitation. 

No doubt, the form whicli tlie present proceedings have taken at the 
instance of the decree-hohler is, as I have alroudv poinr-od ouc, irregular, 
for tliero was no necessity to apply for execution of the decree or to bring 
the judgment-debtors before the Court. The judgment-debtors would, 
therefore, ordinarily ho entitled to their costs, but they havo chosen to 
plead limitation both in the lower Court and before us in appeal, and as 
that plea has been rejected wo cannot give tliem any costs. 

We. therefore, dismiss this appeal, hut without costs. 
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[65] .-M’PELLATI-: CRI^riNAl., 

Before Mr. Jnslicc Morris awl Mr. Justice Prinsep. 

In the matter of the petition of Chandra Nath Sirkar and 
OTHERS. The Empress v. Chandra Nath Sirkar and others. 

[2ncl April. IHHl.] 

C'infession — Persons ioinlly charged —Statement by Prisoner in absence of Co-prisoners — 
Kridence Act {I of IS7-2) s. 30. 

Several porsoiis wore charged togc’.hcr with offences under ss 148, 302, 3-24, 
and 320 rojdwiths 1 l‘J of tb<- Pen il Cidc. The Se-.^ioiis .Judge, when about 
to examine tlio prisoners, rc<]uired all but the prisoner under examination to 
witJulraw from the Court until iheir respective turn for examination came 
round, and convicted each prisoner chiefly upon wli it was said by bia co- 
priaoners during his absence from the Court. 

Tltl'i that the cvidenco so given was inadmissible. 

[P.. C. B. P24 (125).] 

■ Criminal appeal. No. 750 of 18B0. against the order of C. D- Winter, Esq.. 

Ofli'ia'.ing Sessions .ludgo of Pubna. dated the ‘2.5th October 1880. 

(1) 4 C. 877. 
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The facts of the case fully appear from the judgment. 

Mr, Gasper an.i Baboo Grish Chutider Chowdhry for the appellants. 

JUDGMENT. 

The judgment of che Court (Morris and Prinsep, .TJ.) was delivered 


Appel- 
late 

Criminal, by 

7 C~fis- Morris. J.— This is a case of riot, which resulted in the death of 

4 Shome Manjh. permanent injury to the right arm of Khaim 

L R inT- Sheikh caused by gunshots, and mmor injuries to others, also caused bv 

u.K, iu»— guushots and by outt^ing weapons, 

8C.L.R. 352. The Sessions Judge, in concurrence with both the assessors, has 

^nvicteri Ch.indr.i Nath Sirkar. Alum Poramanick. Nundo Manjbi. and 
Hukim Pormamck of riot under s. 148 of the Penal Code, but differing 
from the assessors, he has also convicted Chandra and Nundo Manjhi of 
culpahlo homicide nob amounting to murder: and he has sentenced Chan- 
dra Nath Sirkar to transporbation for life, Nundo Manjhi to transportation 
for ten years, and Alum Poramanick and Hukim Poramanick to rigorous 
imprisonment for three >ears. 

[66]Goncurring with one assessor, but differing from the other, the 
Sessions Judge has further convicted Main Sheikh. Modhone Sheikh, 
Mudheo Sheikh, and fColirmiddeen Pathan. of riot, but ho has. differing 
from both assessors, also convicto 1 the last named of culpable’ homicide 
not amounting to mur.iar : and he has sentenced Kolimuddeen Pathan to 
transportation lor life, and tlie otlier three persons to throe years’ rigorous 
imprisonment. Two other men were acquitted hv the Sessions Judge. 
.\upcals havo been preforred against all those sentences. 

Tiie appellants havo been defended bv Mr. Gasper hotli in the Sessions 
Court and before us. and wo aro surprised bo lin<l that, in a case of such 
public importance anil of so serious a character, the Legal Remembrancer 
has not boon instructed b > ippear on hehali of the prosecution. 

It appears that disputes liave been exi.sting. for some time past, in the 
village ol Tepri, l)i*tvvoon two p,arties claiming to ri'oeive rents from the 
ryots, tlio one piriy i>'irig certain Sin ivals of Solop. Kali Sunder Sandyal 
and another, and the othor party, one Dohi Doss, tiie auction-purchaser 
of blio rights and interests of Bvknnt Sandyal, brother of the Sandyals of 
the first party. Before tliis occurrence, Debi Doss died, but bis interest is 
reuresoniod by bis son Jibun Ram. 

The e.xistonco of those ilisputes, and the likelihood of their terminating 
in a serious riot, was well known to tlio police, whose station is two and-a- 
lialf kos, or five miles, tii.sbanb from Touri ; and so lace as the morning of 
the riot, which forms the subject of tlie present trial, the head constable 
loft the place on completion of an investigation into an offence which arose 
out of the disturbed state of the village. The evidence shows that both 
sido.s iiad I heti asstnubleii forcil>lv to assert their respective claims, and 
foreign chibinun (doshwalis) had been enlisted to overawe the villagers, and, 
in tlio event of a disturbance, to give to tlioir respective sides the benefit of 
their superior strength and skill. 

Under liis piircliase in iil83 or 1876 of the rights and interests of 
Bykuub Sarniyal. Delii Doss claimod the entire sixteen annas share of the 
rents of the village. TIki other Sandyals opposed him, alleging that 
the intcie-.t of Bykiint Samiyal was onlv a small fractional share not 
oxcoodini! one anna. The villagers [67] generally had yielded to the 
claim of Dohi Doss, hut a certain number of men of the fisher-olass, 
inhabiting the quarter called Manjbipara, refused to pay him the rent 
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demanded of them, and were supported and encouraged in their resist- 
ance by the Sandyals. , , , ..u u * 

The zecnindari outcherry of Debi Doss was held at the house of 

Mundo Manjhi, close to bheManjhi's quarter, and a fence bad been set up, 
barring the passage into the homestead of Dusrut and Subul Manjhi, at the 
head of the path, which runs west and north of Nundo Manjhi’s home- 
stead. The object of this was apparently to protect the Maojhia against 
any sudden attack from the cutcherry quarter. These facts must have 
been patent to the head constable, who was in Tepri on the morning of the 
riot, and it is impossible to believe that they were not also known to the 
superior police officers at the adjoining police station. It is matter, there- i 
fore, of extreme surprise that they did not take strict measures to prevent 
the breach of the peace that was evidently imminent, or at any rate to 
hinder the introduction of fire-arms and large bodies of deshwalis” into 
the village. This negligence on their part has deprived this Court 
of independent testimony, and made it extremely difficult to ascer- 
tain from the garbled accounts of the partisans of either side what 
the real facts connected with the origin of this riot are, or to say 
which party took the initiative. We gather, however, from the evi- 
dence that, on the 10th July 1880 (Asar 27th. 1287), Chandra Nath 
Sirkar held open cutcherry under a gab-tree close to the house of Nundo 
Manjhi, which had been sot apart for a cutcherry, and began collecting 
rent from the villagers on the part of Debi Doss. 

.\n attempt was evidently made to collect the rent from the residents 
of the Manjhipara close by. and this was at once met by an attack 
in force by the Manjhis, aided by deshwalis of the Sandyals. who were 
either stationed in the house of Gopal Manjhi or in the neighbouring 
house of Bhagirathi Thakur. The houses of Gopee Manjhi. Dusrut, 
and Subul, which were in one cluster, became the scene of the disturb- 
ance. and almost immediately a large body of men on both sides assembled 
there and began the fight. One or more guns were discharged at the 
Manjhis. resulting in the wounding of Gopeonath Manjhi. [68] Khaim 
Sheikh, and Dhonai. Gopeenath died in hospital on the 13th from 
peritonitis caused by this injury, and Khaim has been permanently 
deprived of the use of his right arm. It would seem that they werestand- 
ing in the lane near the bamboo fence. There is much discrepancy in the 
evidence regarding the number of shots fired and by whom they were 
fired but it is clear from tho nature of the injuries inllioted, and the 
shot-marks found on tho spot, that there must have beeu more than one 
discharge of fire-arms. There was some attempt made on behalf of the 
prisoners to account for these gunshots by an accidental discharge in the 
struggle brought on by tho Manjhis, but there is no reason for accepting 
this explanation. There can be no doubt that tho guns wore fired delibe- 
rately at tho Manjhis to injure some of bliem. and to ensure success to 
Debi Doss's party. Some of the witnesses even declare that certain persons, 
one of whom was tho prisoner Kolimuddeon, were ordered to fire to drive off 
the Manjhis : whicliover party, therefore, made the first move, it is clear 
tliab tho other was fully prepared to resist, and it is equally clear that tho 
party of Debi Doss overcame the Manjhis and looted their houses after they 
ran away. There is no evidence to show that the prisoners acted in the 
exercise of their logal rights of self-defence, and therefore any one of them 
who is proved to have been present, engaged in this riot, is liable to be 
convicted of some offence connected therewith. The Sessions Judge has 
felt tho difficulty of relying implicitly on tho evidence of the Manjhi 
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witnesses, who, no doubt, were actively engaged on their side : and he 
has adopted the extraordinary expedient of convicting the prisoners 
principally on what each has said regarding the other. However much 
the law (s. 30, Evidence Act) may allow him to take into consideration a 
confession made by one of the prisoners as affectinti himself and also 
another prisoner, the ocurse which Mr. Gasper states the Sessions 
Judge adopted in I'ecording the statements of the prisoners, and 
which is not denied by the Sessions Judge in reply to our enquiry 
on this subject, would prevent us from giving full effect to that law. 
It would seem, that when the Sessions Judge was about to examine 
the prisoners, he required each to withdraw from the Court until [69^ 
bis turn for examination came round. In consequence of this pro- 
cedure, the principal prisoner, Chandra Nath Sirkar, was examined in the 
absence of the other prisoners, who never bad an opportunity of denying 
or even knowing wbat he bad said, and yet that statement, made behind 
their backs, is made the chief ground for convicting them. It is an elemen- 
tary rule that no one should be condemned in his absence, and yet the 
Sessions Judge has acted in a manner directly opposed to it. Wo, there- 
fore, are obliged to place entirely out of consideration any statement made 
by any of the accused in the absence of another prisoner so far as it affects 
the latter. (His Lordship then proceeded to consider the evidence and 
dismissed the appeals). 

Appeal dismissed . 


7C 69 = 4 Shome L.R. 122 =8 C. L.R. 73. 

APPELLATE CIVIL. 

Before Mr. Justice Morris and Mr. Justice Tottenham. 


Bara Chowi'Huy a.nd others [Plaintiffs) v. .Vbedoodeen Mahomed 
AND OUTERS (De/cfzdants).* [17tl» February, 1881.] 


Suit for arrenrs o/ reni—Benff. AclVIof 18G2. s. 10— Irrrfjular proceedings of Collector 
under — Shareholder — Proprietor, 

An applicant under s. 10 of Bong. Act VI of 18G2 must be the proprietor of the 
estate, and not merely a .shareholder in the proprietary body. 

Mahovtcd Bahadoor Mojoomdar v. Rajah Raj Kishen Singh (11. Moolook Chand 
Mundul V. Modhoosoodun Bachusputty t2). Shoorender Mohun Roy v. Bhuqgobut 
Churn Gangopadhya (3). followed. 

Under the above section, the Collector is not entitled to assess the rents at 
wbat he considers to bo fair and reasonable rates from tbe rents prevailing in the 
noiahhouring properties, but is only authorised to ascertain for tbe landlord what 
the existing condition of his estate is. what are the measurements, what the 
names of his tenants, and wbat the rents they are paying. 


■tnunl Manjhee v. Joy Chunder Chowdhry 14). followed. 

In a suit for rent by one co-sharer, the plaintiff claimed that the should 
be calculated at the rate fixed by the Collector, in a proceeding held [70] under 
s 10 of Beog. Act VI of 1862. It appeared that the defendants bad bad 
notice of the proceeding, and that the Collector had ascertained the rate from the 
r/»nr.q naid in the neighbouring properties. 


• Anneal from Appellate Decrees. Nos. 1189 to 12U of 1879 against ‘kc 
Baboo Bhugwan Chunder Ohuckerbutty. Subordinate Judge of of 

10th March 1870. reversing the dcoree of Baboo Bhubun THohuu G 
Bbatmari. dated the 2Gth August 1878. 

(1) 15 W.R. 522. (2) IG W.R. 126. (3) 13 W.R. 33-2. (4) 12 W.R. 371. 
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Held, that tho proceedings of the Collector were irregular, as ho had acted 

without jurisdictioQ, and that they were not binding on the defendants for the 

purpose of showing the rate at which rent was payable by them. 

CD., IOC. 36 (37) = 13 C.L-R. 323.] 

In all these oases, which were analogous and tried together by the 
consent of all parties, the plaintiff sued the defendants for arrears of rent 
for the years 1281, 1282, 1283. and part of 1284, corresponding with the 
years 1874 to 1878, at a rate fixed by the Collector in a proceeding held 
by him under s. 10 of Beog. Act VI of 1862. The defendants contended 
that the rate claimed were in excess of those actually due, and that they 
were exorbitant ; and further, that they were not bound by the proceedings 
of the Collector, as neither they, nor their predecessors, had been parties 
thereto, and that such proceedings were irregular and illegal. 

It appeared that the plaintiff had become the purchaser of a two-annas 
eight-gandas share in the mouica in which the defendants held their jamas, 
and he alleged that, having failed to realize any rents through the ryots 
having combined against him at the instigation of bis other co-sharers, and 
refused all information, be was forced to apply to the Collector under s. 10 
of Beng. Act VI of 1862. The Collector thereupon deputed an Amin to 
ascertain the tenures and the rents payable in respect thereof, and it was 
upwards of three years before this enquiry could bo completed- Daring 
his proceedings, the Amin, being unable to proceed in the ordinary way, 
applied to the Collector, and under his instructions proceeded to ascertain 
the rents payable in the disputed mouza from those paid in the adjoining 
village, and having duly prepared tlie necessary papers, submitted them 
to the Collector, along with the jamabandi torij, on the 27th Juno 1870. 
The Collector, subsequently on the 29th June 1870, confirmed the report 
and directed a decree to issue in accordance therewith. 

It appeared also during the hearing of these cases that the same 
jamabandi terij had been filed in certain other suits in which the present 
defendants were not parties, which had been [71] instituted by the 
plaintiff against other ryots, and in which ho had obtained decrees ; 
but it seemed that there was ample evidence on the record in those suits, 
apart from the jamabandi terij, to prove that the rents which ho then 
claimed were calculated at the rates actually payable to him, whereas in 
the present cases no suoli evidence had been given, bub, on the contrary, it 
was shown from the jama-waseol-bakeo papers of the other thirteen annas 
nine and a quarter gandas proprietor in the estate, that the defendants 
were in possession of these respective tenures at and after the several rents 
admitted by them to ho justly due, which were calculated at a rate far less 
than that now claimed by the plaintiff. From the evidence of tho plain- 
tiff's own witnesses it was further shown, that he had been in receipt of 
rent from tho defendants since 1272, corresponding with the years 1864-65, 
which was previous bo the application being made bo the Collector to have 
the measurement taken and the rent ascertained ; and that, after ho had 
become a shareholder by purchase in the mobal, ho had instituted a suit 
for mesne profits which had accrued due to him from tho persons who had 
withhoUl possession since tho date on which he had acquired the right by 
purchase: and consequently it was urged by the defendants that there had 
been no necessity for the proceedings held by the Collector. 

The defendants admitted rent to be due by them but at a consider- 
ably lower rate than that claimed ; and pleaded tender of that amount, 
but failed to prove any such tender. 
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The Munsif accordingly after having heard the evidence on both 
sides, gave the plaintiff a decree with costs for the full amount claimed by 
him, calculating the same at the rate fixed by the Collector in the above 
proceeding and set out in the jamabandi terij ; but on appeal this decree 
was varied by the Subordinate Judge, who held that the Collector’s 
proceedings were not binding on the defendants, and gave the plaintiff a 
decree for the rent claimed, calculating the same at and after the rates 
admitted by the defendants. 

From this decree the plaintiff appealed bo the High Court. 

Mr. Branson, Mr. C. Gregory, and Baboo Grija Sunker Mozoomdar, 
for the aopellants. 

[72] Baboo Sre&nath Dass and Baboo Golap Chunder Sircar for the 
respondents. 

JUDGMENT. 


The judgment of tbe Court (MORRIS and Tottenham, JJ.l was 
delivered by 

Morris, J. — In all tbe suits for arrears of rent out of which these 
appeals arise, the Subordinate Judge has declined to recognize tbe rates 
of rent fixed by tbe Collector in the proceedings held by him at the instance 
of the plaintiff under s. 10 of Beng. Act VI of 1862, and has dismissed the 
plaintiff’s suits, save in respect of certain sums admitted by tbe defendants 
themselves. The judgment of the Subordinate .Fudge is appealed against, 
on tbe ground that bo cannot go behind the decision of the Collector under 
Beng. Act VI of 1862, that the defendants made no appeal at the time 
against the decision under s. 10, and that, therefore, the proceedings under 
that section are final. 

It seems to us. however, clear on the face of those proceedings, that 
the Collector acted without jurisdiction ; and that, therefore, the Subor- 
dinate Judge is right in declining bo accept the rates that have been 

fixed by him. . , . 

First, the Collector proceeded on the application of a fractional holder 

of the estate only, and nob ou the application, as the law requires, of 
‘‘the proprietor” of it. In his plaints in the several suits before us, 
the plaintiff himself admits that it was he alone who instituted proceed- 
ings in the CoUectorate. and that, out of the entire sixteen annas, he neld 
a two annas eight gandas share only. But in numerous decisions of 
this Court it has boon held, that an applicant under s. 10 of Beng. Act 
VI of 1862 must bo the pronrietor of the estate, not a shareholder only 
in the proprietary body, and that such shareholder cannot demand 
separate measurements; see Ma}iomed Bahodoor Mojoomdar v Rajah 
Rai Kishen Smgh (1) Jloolook Chaiid Mnndnl v. Modhoosoodun Bac/ius- 
imttu (2) and Shoorender Mohun Roy v. Bhuggobul Churn Gungopadhya{3). 
On the application, therefore, of the present plaintiff only, t^ 
Collector had no jurisdiction to proceed under this section. A second 
[73] fatal objection is. that the Collector did not proceed to 
determine, and record the rate of rent payable m respect of the ands 
in question. On tbe contrary, ho assessed tliem at the rates which the 
Am?n ascertained to be prevailing in the neighbouring villages, and not 
in fhft villaCQ itself That the Collector based his decision, as to the 

lands aocl iamabandi, entirely upon the report and Bnqu.ry of the 
A • • • 3* L Tf IQ Qo stated bv hiin in his ov?d procosdings. 

But ” J applrr-rirot Ws r^por. ryas ^alde^^^— 

12) 10 W. R. 126. 


(1) 15 W. R. 122. 
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from the ryots themselves what the actually existing rates of rent payable 
by them were. He refused to accept the rates which were entered in the 
papers of one of the co-sharers in the estate which be saw, and be 
avowedly adopted the rates which he found to prevail in the neighbouring 
villages. It is evident, therefore, that, instead of ascertaining and 
recording the existing rates, he assessed what he considered to be fair and 
equitable rates. But this he clearly bad no power to do, and the Collector 
was acting equally ultra vires in accepting and adopting them. This 
is the view of the law taken in Anutit Manjhec v. Joy Chunder Chowdhry{l) ; 
there the learned Judges say — “In the present instance what the 
Kevenue Officer did was to assess upon the land such rent as he thought 
proper. This is quite beyond the power of any one acting under s. 10 of 
Beng. Act VI of 1862. The sole object of that section is to authorize 
the Revenue Courts to ascertain for the landlord what the existing 
condition of his estate is, what are the measurements, what the names of 
the tenants, and what the rents that they are paying." 

In other particulars the Collector has acted irregularly and contrary 
to the provisions of s. 10. But the above mentioned two instances suffice 
to show that he has far exceeded the power given him under s. 10, and 
that bis decision cannot he sustained. 

We. therefore, affirm the decision of the lower Court, and dismiss all 
these appeals with costs. 

Appeals dismissed. 
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[74] ORIGINAL CIVIL. 
Before Mr. Justice Wilson. 


Atteumoney Dosske {Plaintiff) v. llUKRY Doss DOTT {Defendant). 

April, 1881.] 

Ex parte suit on a forimr decree of (he High Court — Procedure on revivor. 

Tlicre is nothing in Act X of 1877 which prevents a suit from being insti- 
tuted o»i a decree of the High Court. 

[F.. :J3 C, 5G0 (5G4>=9 C.W.N. 962 ; D., G B. 7 (8) ; 8 B. 1 (13). J 

The plaintiff stated, ti>at one Gostobehary Mullick bad, on tlie 8tb 
May IHT.J, in a mortgage suit against one Hurry Doss Dutt, obtained a 
decree for an account and for a sale of the mortgaged premises, and for 
payment of any deficiency that might remain after sale; that, in June 
1876, Gostobehary Mullick died intestate, having received nothing under 
hie decree save a sum of Rs. 130 for interest. On the Slst March 
1879, letters of administration to the estate of Gostobehary were granted 
to his mother Attormoney Dosseo (the present plaintiff.) The decree, 
however, remainod unsatisfied, no stops having been taken to revive the 
suis. Atbermonov Dossoe. therefore, brought the present suit on the 
decree of the 8bh May 187*0 (it being too lat-o to revive the suit in the 
usual way under the Civil Procedure Code), asking that her suit might be 
taken as supplemental to the former suit, and that she might be declared 
entitled to the benefit of the former decree; that the amount due under 
the said decree and indenture of mortgage and costs might be paid to her 
as administratrix, or that, in default, the premises might be sold as 

(1) 12 W.R. 371. ~ 
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directed by the decree : and for further and other relief. At the hearing 
the facts were proved as alleged in the plaint. 

Mr. R. Allen, for the plaintiff. 

No appearance having been entered for the defendant, the case was 
heard ex parte. 

JUDGMENT. 

[751 The judgment of the Court was delivered by 

Wilson, J. — This case raises a question which, so far as I know, has 
not been before decided. I do not think the question is one of any great 
difficulty; but as the suit is undefended, and I therefore had not the 
advantage of hearing the matter argued from the defendant’s point of view, 

I thought it right to take time to consider. 

I think the suit is well brought. It may be regarded in either of two 
ways It may be looked at as a suit upon the former decree. As a general 
rule a suit lies upon the decree of a Court of competent jurisdiction, unless 
the right to sue be taken away expressly or by implication. I see nothing 
to prevent a suit being brought upon a decree of this Court. And the 
Limitation Act prescribes the period of limitation for such a suit in 

sch. ii, div. i, art. 122. , . , . ..u / 

This suit may again be regarded as a suit supplemental to the former 

suit and to revive the decree. And so regarded, I think, the suit is 

properly brought. Under the older procedure in the Supreme Court, a 

common law judgment was revived by scire facias a proceeding which 

was of the nature of a new action to give effect to the old. An equity suit 

was revived by bill of revivor. , 3 , 

Act VI of 1854, 8. 31, introduced a simpler method of reviving a suit 

on the Equity Side of the Court, by order in the suit, founded upon a 

suggestion without the necessity of a bill. ^ ./!® 

that enactment to takeaway the right to proceed by bill, if for an> reason 

the simpler mode of proceeding was not available. 

The High Court inherited all the jurisdiction and powers of the 

Supreme Court. ... ttttt i «■",(» were bv rule made generally 
The provisions of Act VIII of IboJ were, uy ru««. ^ . 

applicable to this Court ; and that Act cont^ned "7'7thG 

“ Sr? 

of a like nature. Butin these .\ots again I hnd J® ^f f any 

and the plaintiff is entitled to maintain this suit 

without costs up to decree. „ • 2 . e 

Attorneys for the plaintiff ; Swinhoe £ Co. 
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7 C. 78. 

APPELLATE CIVIL. 

Before ifr. Justice Morris and Mr. Justice Tottenham. 


Nittyanuni) Roy (Plaintiff) V. Abdar Rahbem and another 

(Defendants).^ [1st March, 1881.] 

Public documents—Eindence Act (7 of 1872), s. 74, 

In a suit to obtain possession, under a title acquired by purchase at an auction 
of certain lands, together with mesne profits, upon setting aside an alleged 
taluqua etmami right claimed by the defendants, the defendants in support of 
their claim produced certain documents purporting to be abstracted from, or 
copios'of, Government measurement chittas, dated Mughi 1126-27 (1764). These 
documents were produced from the Colleotorate, but there was nothing to show 
that they wore the record of measurements made by any Government officer. 

Held, that they were not “ public documents ” within the meaning of s. 74 of 
the Evidence Act. 

Baboo Ohunder Madhub Ghose and Baboo Okhil Chunder Sen, for the 
appellant. 

[77] Baboo Bayun Churn Banerjee, for the respondents. 

The facts of this case sufficiently appear from the judgment of the 
Court (Morris and Tottenham. JJ.). which was delivered by 

.JUDGMENT. 

Morris, J. The only point at issue in tbis case is whether the 

etmami tenure of the defendants existed at the time of the Permanent 
Settlement. The lower Appellate Court, reversing the decision of the first 
Court, has decided in favour of the defendants. It relies entirely upon 
certain papers of the year 1126-27 Mughi, corresponding with the English 
year 17(51. which purport to be abstracts from, or copies of, chittas made 
apparently in that year. The Judge says : “ I am inclined to admit 
them ” and be does so, because, to use his own words, “ they are public 
documents compiled by. used by. and guarded by public officers, and their 
certified copies are admissible as evidence of the contents of the original.” 
Now. in the first place, these documents are not copies of the originals, 
but thov are copies of copies. No reason is assigned why the ori- 
ginals or their copies are not produced. Then, again, there is nothing 
to show, beyond the fact that they came from the Collectorate, that they 
are the record of measurements made by any Government oflicer. So far 
as wo can judge, they are only abstracts of measurement chittas of the 
year 1126-27. Whether they correctly represent the khutian, or abstract 
of those chittas, it is impossible to say. for. there is no evidence whatever 
on this point ; nor is it apparent in what year they were made, or in 
what respect they were of public use. Thoreforo, we find ourselves 
unable to hold that these documents are “public documents” within 
the moaning of s. 71 of the Evidence .\cb. Independently of these 
documents, there is no evidence which throws back the tenure of the 
defendants to a later date than 1,200 Mughi, which corresponds with the 
year 1830. In that year this tenure was measured with other tenures 
of the turuti of the plaintiff under the name of Elman AUal Roshan. 

• Appeal from Appellate Decree No. G90 of 1879, against the decree of Baboo 
Koilash Chunder Mookerjee. Second Subordinate Judge of Chittagong, dated the 12th 
December J870, modifying the decree of Baboo Cb under Coomar Roy, Muneif of Fatik- 
chari. dated the 3l8t January 1877. 


1881 

MAROH 1. 

Appel- 

late 

Civil. 

7 C. 76. 


599 



7 Cal. 78 


INDIAN DECISIONS, NEW SERIES 


[Yol. 




1881 

March l. 

Appel- 

late 

Civil. 

7 c. 76. 


No doubt, in the measurement record of certain plots of this 
tenure, other tenures, such as Inas, Kofi, Kazak, Aziz, and Kazak Aziz 
Kutab, are referred to as apparently connected with [78] it. But 
whether Inas, Kofi, Aziz, and Kutab were relations of the ancestors of 
Allal and Koshan, grandfathers of the present defendants, is unknown. 
Kven assuming that the etmams bearing those names have some connec- 
tion with the original etmams of Allal and Koshan, there is no evidence 
to show bow long they existed, — that is to say, whether they were created 
before or after the Permanent Settlement. It seems to us, therefore, that 
there is no evidence to support the finding of the Judge in favour of the 
defendants that the etmam in suit was in existence at the time of the 
Permanent Settlement. We, therefore, set aside his judgment and restore 
that of the first Court, with costs of this Court and of the Court beIo%v. 


Appeal dismissed. 


7 C. 78. 

APPELLATE CIVIL. 

Before Mr. Justice Morris and Mr. Justice Tottenham. 


R.v.ikishore Sh.\ha {Plaintiff) v. Bhadoo Noshoo and others 

{Defendants). [11th March, 1881.] 

itoney-deeree o»i niortgnge bond — Subsequent suit by mortgagee to enforce his lien on 
i)^ property mortgaged. 

The pUintifl, a mortgagee of certain specific property, given as security for an 
advance, obt lined a moncy-docroo against the representatives of bis debtor. A 
third person, having a claim against the same debtor, seized and attached the 
specific property mortgaged to the plaintiO, and sold to A, who had notice of the 
plaintiQ's lion. Tho plaintiQ then brought a suit against A and the represent- 
atives of his debtor, to have bis lien declared and debt satisfied. 

Held, that, notwithstanding the plaintiff’s previous money decree, he was still 
entitled to enforce his lien against the property pledged. 

[R., 10 C. 6G7 (570) : D., 33 C. 849 (851).] 

In Docuinbor 1375, oue Asusan Singh executed a bond in favour of 
the plaintitl in consideration of a loan of Rjfi. 899, pledging, as collatw^ 
security, an elephant. Asman Singh subsoquontly died, and on the 8th 
May ]877. tho plaintiff obtained a money-decree on the bond against the 
repiesentativos of Asraan Singh. 

[79] On the ICth Mav 1877, oue Kenaram (who was also a creditor 
of Asman Singh) obtained a decree against bis representatives, and in 
execution of this decree put up the elephant for sale. The elephant was 
purchased by tho defendant Bhadoo. who had express notice of the plain- 

titl’s lieu. , . 1 • i;.,., 

Bhadoo. after the purchase, refused to recognize the plaintitl s nen. 

whereupon the plaintitl brought this present suit to have his hen declared, 
and the elephant sold in satisfaction thereof. 

The defendant contended that the question was res judicata 
tho plaintifl's decree of tho 8th May 1877 ; that the plaintiff's hen had 
merged in tho judgment under that decree, and that the hen bad passed to 
himself when he purchased at the auction-sale. 

• Appeal from Original DeerGO. No. -273 of 1879, against tbo dccreo of J. W. 
Campbell, Judge of Rungporc, dated the 16th June 187J. 
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The District Judge held, that the plaintiff’s lien had not been ex- 
tinguished by the judgment, and that it did not pass to the purchaser of 
the elephant: but that, as against the defendant, the plaintiff’s lien was 
lost, that the suit was not barred as res judicata,, but that the plaintiff 

was only entitled to a declaratory decree. 

The plaintiff appealed to the High Court, on the grounds that he 
ought to have obtained a decree for the sale of the elephant, and that the 
Judge was in error in deciding that the plaintiff’s lien was extinguished as 

against the defendant. 

Baboo NuUt Chuiider Sen, for the appellant. 

Baboo Sreenath Dass, Baboo Ganendro Nath Dass, Baboo Amarendra 
Nath Chatterjee. and Moonshee Serajul Islam, for the respondents. 


JUDGMENT. 

The judgment of the Court (MORRIS and Tottenham, JJ.) was 

J. — The plaintiff, appellant, lent money, in December 1875, 
to one Asman Singh, who. as security for the re-payment of the loan, 
mortgaged an elephant to the plaintiff, retaining possession of the animal. 

Asman Singh having died without paying off the debt, the plaintiff 
sued his representatives in 1877, and obtained a money-decree on the 8th 
Mav 1877. Subsequently, one Kenaram[80]Oswal. who held another decree 
against Asman Singh, caused the mortgaged elephant to be sold in exe- 
cution of that decree. The present plaintiff objected to the sale, on the 
ground of his own lien upon the elephant, and the sale was effected with 
notice to the purchaser of the plaintiff's claim. The present suit was 
brought against the auction-purchaser and against the debtors to obtain 
an order for the sale of tlie elenhant in satisfaction of the debt. 

The purchaser, the defendant No. 1. represented that the elephant 
had passed into the hands of third parties, who intended to buy it from him. 

Thereupon these parties were made defendants. It does not appear, 
however, oven in the btatoment of the defendant No. I. that they have 
acquired any interest in the elephant. As, therefore, they are not properly 
parties to ti >0 suit or the appeal, the appeal against them must ho dis- 
missed with costs. The point in dispute is, whether or not the plaintiff, 
having once obtainotJ a decree for the money due to him, can bring 
another suit of the present kind to recover the money from the property 
that was pledged to him. 

The lower Coui t lias held that such suit is not barred, but that the 
plaintiff is ontitleil to a floclaratory decree only, affirming that his lien on 
the pledged elephant still exists. It has refused him the full relief sought, 
because ho has not demonstrateil his inability to execute tlie decree of the 
8th May 187f). by proceeding against other property of the debtors before 
seeking to follow the pledged property in the han<ls of another party. 

Wo may note tliat no objection has been taken by the respondent, 
the defendant No. 1. to the Judge's findings, so far as they are in favour 
of the plaintiff : we think that those finditjgs ought to have been followed 
up by a decree for the relief sought, it being of course left to the 
option of ttie <lefondant No. 1 to pay off the claim and retain 
the elephant- Had ho bought it at the execution-sale without notice 
of the plaintiff's lien, we might have been disposed to h<dd that the 
plaintiff was hound to exhaust all other property of bis debtors if it 
could ho shown they had any, before attaching what had been sold to 
[81] another, although that was the very property pledged to him. 
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But we are not aware of any principle of law or equity which should 
compel a creditor to abstain from executing his decree against the 
property pledged, and to harass himself with endeavours to find other 
property to attach, merely because a third party has chosen to buy the 
pledged property with full knowledge of the lien existing upon it. It is 
admitted by the lower Court that the plaintiff must have ultimately bad 
recourse to such a suit as the present one, on failure to recover the 
amount of his decree by other means. Wo think that he was entitled to 
bring his suit in the first instance as he has done, and was not bound to 
avail himself of this remedy only as a last resource. In the Full 
Bench case of Hnran Chunder Ghose V. Dinobundhon Bose (1), the 
Judges expressly lay down that, notwithstanding a previous money- 
decree against the mortgagor, there is a right of suit against a 
third party to enforce the lien against the property pledged. Mr. Justice 
Markby observed, that the right to sell the very thing pledged is inherent 
to the pledgee, and, as a general rule, no claimants upon the property 
posterior to the first pledgee can interfere with this right, though of course 
they may have a right to redeem before sale. 

Entirely concurring in this opinion, we think that the appellant has 
established his right to tlie relief sought for in his plaint against the 
defendant No. 1. 

We accordingly amend the decree of the lower Court by adding to 
the declaration therein contained an order that, subject to the right of the 
defendant No. 1 ho redeem the elephant, the amount of the plaintiff s 
claim, or as tnucli of it as possible, be realised by the sale of the said ele- 
phant. any surplus sale-proceeds being returned to the defendant; and we 
direct tliat tlie defendant No. I do pay the iilaintiff's costs in both Courts. 

Appeal allowed. 


7 C. 82. 

APPELLATE CIVIL. 

[82] Before Mr. Justice Morris and Mr. Justice Tottenham. 

Fakui{UI>deen Mahomi:i> .\ssan {Jmlgmcnt-debtor) v. Tuk 
Official Trurtek op Bengal {Decree-holder).* 

[28th March. 1881.J 

Kj:eciition of Decree— Merger — Foreign Judgment — Act X of 1977. ss. 12 and 14. 

Tlic judgment of a foreign Court, obtained on a decree of a Court in British 
India, is no bar to the execution of the original decree. 

This was an appeal from an order passed by the Judge of Pubna, 
allowing execution to issue under a decree obtained by the late N. P. 
I’ogose, against Azeonuiddoon Cliowdhry, in the Court of the District 
Judge of Furridpore. In 1880, the decree-holder brought a suit on this 
decree in the French Court at Chandeniagore. wliero the defendant was 
then residing, and obtained a judgment, allowing the claim, on the 21st of 

April 1880. _ . • t? •a 

In September 1880, tlie decree-holder applied to the Court m huirid- 

poro. which passed the ^cree. praying that it s hould be sent to the 

• Appeal from order No. 57 of 1881. aRaiost the order of C, D. C. Winter. Esq.. 
OfTiciating Judge of Pubna, dated the 29th January, 1681. 

(1) 23 W.R. 187. 
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District Court of Pubna for execution. This was done, and the decree- 
holder then made an application in the latter Court to have the decree 
executed. Tlie judgment-debtor opposed the application, which was 
granted by the District Judge. 

The judgment-debtor appealed. 

Baboo Kissort/ Lull Sircar, for the appellant. — The decree of the 
French Court lias extinguished the previous decree of the Furridpore 
Court. .Ml the decree-holder can do now is to bring a fresh suit on the 
French decree. How can the Pubna Court know whetlier the French 
decree is satisfied? The lower Coui't relies on Saroda Prosaiid Muilick v. 
LitchmeepiU Siiu/ Doogiir (1) ; but that case does not apply now, for s. 243 
of \ct VIII of 1859, on which the Privy Council relied, has 
[83] no corresponding section in the present Civil Procedure Code. See 
also Story’s Conflict of Laws. pp. 498-9. and s. 14 of the new Civil 
Procedure Code. 

Mr Jackson, for tlie respondent.— It is impossible that a decree of a 
Court in British India, which is here of a higher nature than tlie French 
decree could merge in tlie latter. Smith v. NichoUs (2) and The Bank of 
Australasia v. Hnrdtmi (3) are clear to show, tliat a foreign judgment does 
not inerolv not merge a decree, hut does not merge even the original 
caus^^^^^ «oe also Godarrf v. Gmy (4). If by s. 12 of the Code 
of Civil Proceifuro tlie pendency of a suit in a foreign Court does not 
preclude the Courts in liritish India from trying a suit founded on the 
same cause of action, why should the foreign decree be a bar to the execu- 
tion of the decree of the Britisli Court } ^ , 

Cur. ad. vult. 


1881 

MABCH 28. 

Appel- 

late 

Civil. 

7 C. 82. 


.TUD(;^fBNT. 

The judgment of the Court (MoRUis and Tottenham. JJ.) was 

deliveied^^^^^ I ^ agree in the view of the law tliat has been laid down 

l)V the District Judge of I’uhna. and consider that the Pubna Court can, 
upon the certificate that lias been sent to it, execute the decree of the 
Furridpore Court. The circumstance that the judgment-creditor, in order 
to secure property of the judgment-debtor, which was in a foreign territory. 
vi^ Chandernagorc. has obtained a decree in the Chandornagore Court on 
the basis of the"docree of the Furridpore Court, does not, in our opinion, 
constitute a bar to the execution of the latter decree. The foreign Court 
does not stand in a higlicr position than the British Court, so that a 
decree of the latter should be merged in that of the former, .\ccording to 
the explanation given in s. 12 of the Procedure Code. “ the pendency 
of a suit in a foreign Court does not preclude the Courts in British 
India from trying a suit founded on the same cause of action.” It 
seeins to follow, therefore, as a necessary consequence, that the exist- 
ence of a decree in a foreign Court is no bar to the [84] execution of a 
decree of a Court in British India, even though the cause of action in 

both suits bo the same. , , . , 

Nor does it follow, as has been contended, that such concurrent de- 
crees work injustice in the matter of their execution to the judgment-debtor, 
for any payment made in satisfaction of the decree of tlie Chandernagore 
Court, can. under the procedure prescribed in s. 258 of the Civil Procedure 
Code, ho at once certified to tlie Pubna Court, and the amount placed to 


(11 M M.I A. 529=10 B.L.R. 214. 
(3» 19 LC. P.315. 


(2) 5 Bidr. N.C. 208. 
14) L R. 6Q.B. 139. 
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the credit of the judgment-debtor. In the event of execution of the two 
decrees being taken out simultaneously, it would be open to the judg- 
ment-debtor to bring this circumstance to tlie notice of the Court, and the 
Court would, doubtless, exercise its discretion in the manner indicated by 
the Priv 7 >' Council in the case of Saroda Prosaiul Mullik v. Lnchmcepiit 
Sinq Dootjur (1). But no hax’dship of this kind exists here. It is not 
suggested that execution has issued and property of the judgment-debtor 
is about to be sold by tlxe Chandernagore Court. Even if this was the 
case, tlie judgment-debtor could, as already mentioned, secure himself 
from loss by certifying to the Pubna Court the payment of the sale-pro- 
ceeds to the judgment-ci-editor. We, therefore, dismiss the appeal with 
costs. 

Appeal dismissed. 


7 C. 64 = 6 C L.R. 397. 

APPELLATE CIVIL. 

Before Mr. Justice Morris and Mr. Justice Tottenham. 

In the matter cp the Petition of .1 dggodish.vri Dabi.* 

L2Dd April, 1881.] 

Executors— Administration-bond — Indian Succ«35ion Act of 1865), s. 256 Probate. 

Executors, as well as administrators, are liable, uodor s. 256 of the Succession 
Act, to Rive a bond to the JudRo o( the District Court (or the due coUoction, 
getting; lu. and administering the estate of the deccasoi. 

In this case, one Juggodishari Dabi, the universal legatee and 
executor under the will of one Doyainoyi Dal)i. applied to the 
[85] Court of the District .Judge of Rajsliahyo for probate of the will. 
On the 20tli of Jaiuiarv. 1881, the Judge ma<le an order directing probate 
to issue, on security, to tlie amount of Ks. 20,000, l>eing given by the 
applicant. The latter then applied to the High Court for a rule calling 
upon tlie Judge to show cause wliy the above order should not be set 
aside and wliv probate should not be granted to tiio ajiplicant without 

re.iuiring a bond under s. 206 of the Succession .\ct. _ 

iialioo frW/u Snnkrr }fi>z<iumdar in support of the application, ilic 
Ju.lge was wrong in demanding a bond from the executor 
liond is only taken from administrators under s. 256— fl«n Baluvinr 
ShuOt V. Moiinran,;- Rajrup Korr (2) and In thr matter oj Monohuf Moo- 
koricp (3). The reason why security is not required from an oxecutoi is, 
th..t tlH, tostato,- has put faith in him 'vithn.ift 

fMoRlHS .1. -Section 3 of the Succession Act says. Probate means the 
COPY of a will certilied under the seal of a Coui t of competent jurisdiction 
with a qrant of administration to tlio estate of the testator. The 
grant of probate in s. 254 declares that admnirsimDon 
and credits of the deceased was granted to the executor. It .. clear 

t hat, under those two sections, an e.xecutor who 

grant of administration: and s. 2oG says, that every pe..on to 

wlioiu am/ grant of atlministration has been made 

No: 236 :.f rbo ordor ol J. i’weed.e. Esq.. OlTioiating Judge of 

Rajsh:a»>e. uated the 20th January. 1881. ,21 4 C L B 198. 

il) 14 M.I.A. 529 = 10 B.L.R. 211. * ' 

(3J r. C. L.R. 228. 
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JUDGMENT. 

The judgment of the Court (MORRIS and TOTTENHAM, JJ.) was 
delivered by 

Morris, J. — Regard being had to the definition of probate in s. 3, 
Act X of 1865, and to the words of s. 256, which section appears to us to 
refer as mucli to s. 254 as to s. 255, we cannot say that the Distinct Judge 
was wrong in law to require an administration-bond from the person to 
whom tlie Court liad ordered probate to be granted. In fact the Act scarcely 
seems to leave any option in the matter. A case has been brought to our 
[86] notice —Run Bahadur Siiujh v. Maharanee Rajrup Koer (1) — in 
which the learned Judges, wiio were asked to direct that an order for 
probate should be conditional on the petitioner’s furnishing security, 
stated, that the uniform practice of this Court was not to take security 
from an executor named in the will. In that case, however, there was no 
judicial declaration tliat the taking of a bond would not be in accordance 
with the law. -And we find no reported case in which this Court has 
interpreted the law in the sense contended for by the pleader for the peti- 
tioner. riz., that s. 256 authorizes the taking of a bond only in the case of 
the grant of letters of administration under s. 255, and not in the case of 
grant of probate under s. 254. We have found a case, not reported, Mis. 
.\pp. No. 321 of 1875. in which a Division Bench, following a supposed 
ruling of the Madras Court, in FT. C. Rul., 3 Mad., App., 10. held, 
that there was nothing in the law to authorize the District Judge 
in calling on the api)licant for probate to give security. But, on referring 
to t)ie report cited, wo find tliat there was apparently nothing more than 
an extra judicial expression of opinion, for which no reasons were assign- 
ed elicited by a letter from a District Judge. This is not suflicient 
authority for disregarding what appears to be the clear provision of the 

Act. 

We think, therefore, that in law tlie lower Court was entitled to cal 
for the bond mentioned in s. 256. Hut at the same time we are clearly of 
opinion that the Judge ought to exercise a reasonable discretion in prescrib- 
ing the sum for which the bond sliould be given; and that tliis question 
sliould bo regulatoil l)y circumstances. Where, as is stated in tlie present 
case, the person to whom proi)ate is granted is himself the universal 
legatee and solo executor under tlie will it seems to us that tl\o District 
Jiub'o shouM 1)0 satisfied with a bond for an amount almost nominal. 
With this expression of ot>inion, which may probably induce tlie lower 
Court to reconsider its order, wo flischarge the rule. 

Rule dischanicd. 
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[87] APPELLATE CRIMINAL. 

Before Mr. Jxistice Morris atid Mr. Justice Tottenham. 


In the matter of the Petition of Sokhina Bibi. 

The Empress i-. Grish Chunder Nundi.* [26bh April, 1881.] 

False Charge-Penal Code (Act XLV oj 1860), s. 211 -Opportunity of substantiathig 
Charge. 

Upon a trial for bringing a false charge with intent to injure, it appeared that 
the original complaint was lodged in the Court of the Extra Assistant CommiB** 
siooer. and a local enquiry by a competent police officer was directed. The 
officer reported that the charge was false, and recommended that the prisoner 
should be prosecuted. The Extra Assistant Commissioner ordered the papers to 
be sent to the Deputy Commissioner, who ordered the prosecution, and the 
prisoner was convicted. 

Held^ that the conviction was bad. The Extra Assistant Commissioner should, 
on receipt of the report of the police, have communicated its contents to the 
prisoner and afforded her an opportunity of substantiating her complaint, and 
should then have decided the case. 

[R.. 7 M. 292 (294^ ®1 Weir 187; 14 C. 707 (711) (F.B.).3 

Bahoo Joy Gobind Shome, for the petitioner. 

Til 15 facts of the case sufficiently appear from the judgment of the 

Court (Morris and Tottenham, J.L). which was delivered by 


.JUDGMENT. 

Morris, J.— It appears to us that there is no legal foundation 
for the trial of Sokhina Hihi under s. 211 of the Imban 1 ^nal ^de 
Sokhina Bibi lodged a complaint un.ler ss. 3o4 and 376. coupled with 
s r>U intlio Court of the Extra Assistant Co.nmis^sioner. After her 
examination, the Court, under s. 146 of tlie Code of Cnm.nal Procedure, 
.livecte.l a local en.iuiry to he made hy a competent po ice ofhcei. 
This ollicer. a Suh- Inspector, submitted a 

Dressed tlie opinion that the cliargo preferred was false, and that the 
complainant should he prosecuted for making a 

raSl Tlierounon the Extra Assistant Commissioner passed tlie following 
ordi- iTtho papers bo recorded as false, and lot the 

to the Deputy Commissioner for proiier orders as regiuds instituting a 
ease against the complainant under ss. 211 and 18-. i 

SnmU Commissioner, on the 3rd December, passed an order to thceflect 

tliat in his view no notice ought to have been taken of 
^ il"\n the character of the complainant : but as an enquiry liad taken 
nKcfbo would allow the petitioner to be prosecutetl, if the District Super- 
pl.ico ho p ,• ^vished it. Tlio District Superintendent of Police 

oxprosLl a wish that a urosecution should follow. Upon this the Deputy 
ri nn the 20th December, onlerod tlie prosecution. 

lo us lla tl.e.e has boen nu propes udjudioat.on by 

llin Extra Assistant Commissioner of the complaint pi efened ly 

rnmm^m 
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think pi'oper. Having thus put the complainant to the proof and giving 1881 
her the opportunity of substanoiating her complaint, the Extra Assistant April 26. 
Commissioner sliould have proceeded to decide the case. This coux'se he 
had not adopted at all, and as Sokliina Bibi was prepared to give evidence APPI5L- 
in support of -her complaint, the Deputy Commissioner had, we think, LATE 
no power to direct a prosecution under s. 211 to be instituted. Tliis is Ckiminal. 

in accordance with the rulings of this Court in Sycd Nissnr Hossein v. 

Ramnolam Simih (1) and in (Jooernmcnt v. Karinidad (2). It also strikes ^ 

US as improper tliat this prosecution should have been directed by the® 

Deputy Commissioner contrary to liis own expressed opinion as to its Shome 
propriety, and solely in deference to the wishes of the District Superin- 
tendent of Police, whose subordinate liad been complained against. 

We have to observe, with reference to the Assistant Commis- 
sioner's explanation as to tlie examination of the complainant's 
witnesses, that their examination by tlxe Sub-Inspector of [89] Police 
when enquiring into tlie original complaint, and their subsequent 
examination in the present case as witnesses for the defence before 
himself could not give the prisoner the opportunity of proving tliat the 
original complaint was true, to wliich slie was entitled befoi'e she could 
legally he prosecuted for making a false charge. 

We, tlierefore, quasli the proceedings, which have resulted in the con- 
viction of Sokhina Bibi under s. 211, and sotting aside tlie sentence of 
eighteen months' rigorous imprisonment, direct her release. 


7 C. 89=^8 C.L.R. 289. 

APPELLATE CIVIL. 

Before Sir Rirjiard Garth, Kt., Chief Justice, and Mr. Justice McDonell. 


SriGSHi Bho()siu:n Pal and others (Plaintiffs) v. Guru Churn 
MooKilorADHVA AND OTHERS (Defendants). [29th March, 1881.] 

Limitation— Principal and Agent— Account, Suit for— Zemindar— Ben^. Act V 111 of 

1809. s. 30. 

A suit bv a zemindar againat bis land-agent, for payment of sums not 
accounted for by the latter, must, under .s. 30 of Beng. Act VIII of 1869. be 
brought vvithio three years from the termination of the defendant's agency. 

The zemindar should never bring a suit of this kind for an account merely, or 
for the delivery of accounts or account papers merely ; but the suit should be 
framed for an account and for payment of what, on the taking of the account, 
may be found due from the defendant to the plaintiQ. 

!n this case, the first defendant. Guru Churn Mookerjee, had been 
the agent in charge of the plaintiffs' zomindari, and tlie second, third, and 
fourth defendants were Ids sureties. Guru Cliurn ceased to be tlio plaintiffs' 
agent on the Ifith July 1875, and in the year 1877 the plaintiffs sued 
the present dofendaiits for the purpose of obtaining possession of the 
zondndari papers and accounts, which possession they obtained on the 2nd of 
[90] April 1878. On examination of tliese papers it was found that the 
defendant had failed to acc ount for the sum of Ks. 37.'5-15-014, which 

• Appeal from Appellate Decree, No. 80 of 18S0. against the decree of Baboo Nobin 
Chundcr (laiigooly, Socontl Subordioate .Judge of Dacca, dated the 1st October 1879 
affirming the decree of Biboo Jodu Nath Dass, First Munsif of Moonshicunno dafnJ 
the 23td April 1879. ^ 

(1) 25 W.R.Cr. R. 10. ( 2 ) 6 C. 490. 
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1881 had come to his hands as the plaintiffs’ agent ; and on the 10th of Septem- 
MABCH 29 . her 1878, the plaintiffs instituted the present suit for that sum. The 
Court of first instance held, that the suit as against Guru Churn was ban*ed 
under s. 30 of Beng. Act VIII of 1869. and as against the sureties, by 
s. 134 of the Concract Act; and dismissed the plaintiffs’ suit. This decision 
was uplield on appeal. The plaintiffs then aopealed to the High Court. 
Baboo Bhoobuii Mohun Doss, for the appellants. 

Mr. Piffard and Baboo Ilurru Molmn Chuckerhutty, for the res- 
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JUDGMENT. 


The judgment of the Court (Gauth, C. J., and McDonell, J.) was 
delivered by 

Garth. C. J. — We regret very much that we have no power to 
assist the appellants. This is. undoubtedly, a very hard case upon them. 

The defendant was sued for an account, but managed to delay 
delivering tlie account till it was too late for the plaintiff to sue him for 

the account due. . , , , i . 

The lower Courts have both decided in favour of the defendants upon 

tlie ground of limitation, and very properly so. But it was very hard. 

under the circumstances, to visit the plaintiffs (wlio have been thus 

unjustlv treated bv the defendant), with costs, and although we aie 

compelied bylaw to confirm the decision of the lower Courts, we give 

tlie respondents no costs of this appeal. . .. , . i „ 

Tliis is one of the inconveniences which wo pointed out here a te v 
d'LVS a»o of bringing a suit of this kind for an account only, and not 
suing at the same time to have the account adjusted and 
found, to ho due paid to the plaintiff. In a suit of this kind 
cd (as it alwa> s is on the Original Side of this ^ourt). he whole^^^^^^^^^^ 
liotwcon the parties is disposed of m one suit, and tlie pla • 

[91] just rights without the nsk. which he always runs m a su^^ 

,u-coJu only, of being barred by limitation when 
The plaintiffs have duly sued w.tii.n 

the aceount was delworod. hut they "^.t^iire tlie suit to ho 

clause of s. 30 of Bong. \ I I of 1869. Ui 
brought within, three years from the date of t 

is. therefore, clisn,is.edj,^^ 

Appeal di:^missed. 

NOT, u pla.ot Mod by o principal a«.i"»‘ 

Diiry form of prayer is as follows •• money received by. or come to 

1 . That an account may taken 01 nlaintif! as aforesaid, for. or on 

the hands of, tbo defendant as ^ q( the application thereof, and of all 

account of. or for the use plaiStifl's agent: and that the 

dealings and ‘J to the plaintiff what, on taking such accounts, sha 

defendant may ho decreed to pay .u^piaintiS ; and to deliver up to the plamtiS, all 

be found due nossessSia « belonging to the plaint.fl. 

documents in the dofondant . p orAotcdlo pay the costs of this suit. 

-“iurth^^ 0,1... rCi.. tb, „.eprc .be 

ciiso may require. 
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APPELLATE CIVIL. 

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice McDonell. 


In the matter op the petition of Mahomed Hossein {Petitioner, 
■ V . Kokil Singh and others {Opposite Party).* 

[13th April, 1881.] 


Decree for Sole-^Sale ond Confirmation — Execution barred at lime of Sale — Position of 
Auction-Purchaser ’^Civil Procedur e Code {AetX of 1877], s. 3\(i— Act XII of 1879 
— Litnitalion Act (XV of 1877), seh, ti, art, 16R 

A person purchased certain property at a sale iu cxecutioa of a decree in Novem* 
her 1878 ; bis purchase was oonQrmoj, and bo obvained a cortificste of sale on 
tbo 23rd May 1879, from which date he remained in posscHsioii. The f923 
judgment-debtor applied to have the sale set aside for irregularity, but his 
application vvas dismissed both at the hearing aod on appeal. He had applied, 
before th^ sale took place, to stay tbesale, on tbc grouna that the right to apply 
for execution was barred. This applicttion was dismissed, but was allowed on 
appeah It did not appear that ^luction-purchaaer was a party to the pro- 
ceeding, or that he was cogniztnt of the applic;ttion. 

Two years from tbo date of the stle, and one and-a-half year from its 
confirmation, tbo judgment-debtor, on a summary application, obtained an order 
setting aside tbo sale and putting the auction purchasor out of possession. Held, 
that tbo order was ertoneou-;. tho Sub>'>rdiQato Judge having no pow.'^r, after the 
sale had been confirmed, to sot aside tho sale byasuminuy order: and that 
under art. lG5.scb. ii, of Act XV of 1377. tho application lor such an order was 
barred' 

Tho v/otOiS^* subaslimj decree'* iu s. 31G, Act Xof 1877 as amended by Act XII 
of 1870 mom a decree unreversed and in full force and not merely one upon 
which execution cannot be issued. 

[F.. U C. 37G (378): R., 10 C. 220 (223).] 


One Gi i(l;u-i Mahton brought a suit against Bissessi Dutt Singh, ir 
which ho was unsuccessful tho defondant obtaining a decree dismissing 
tlio plaintitfs suit with costs. 

On the IHth Novoinhor, 1878, the defendant applied for execution o 
liis decree for costs, and ol)t:iined an order for the sale of certain proper- 
ties hidonging to tho plaintiil : and on the same day the judgmont-dohtoi 
applied to tho Court to have tlie sale stayed, on the ground that tlio right 
to apply for oxecution liad been barred liy limitation ; l)iit his applicatior 
was refused and tlio sale proceeded with. At this sale, Mahometl llossoir 

llalmoki Miihulla became tho purohasrrof tho right, title and interest ol 

tho judgmont-dohtor in certain properties : and he. on the 'i^rd May. 1H7U 
obtained an order contirniing the sale. Vrior to this order tlie judgiiiont- 
dobtor applied, under s. 311 of Act X of 1877, to sot aside tho sale foi 
irregularity, hut his aijplication was dismissed, and tho decision conlirmec 
on appeal. 

The judgment-debtor apt^ealed to the District Judge against the ordei 
of tho 18th November, 1878, dismissing his application to stay the sale 
and tho District Jvidge on the otli July. 1879. reversed the decision of the 
Sui)ordiiiate Judge, and held that the right to api)ly for execution was 
harrod, and his decision was confirmed on appeal to tho High Court 

The judgmeiit-dehtor then applied to tlio Suboi-dinfLto".ludge lo havi 
tho sale set aside and tho purctiase-inoncy refiinde<l to [93] the auction 
purcliaser ; and on tlio 13tli Sc))foinher, 1880. the following order waj 

• RuloNos. 1210 r,f 1880 au-l 1322 ot 1330, .icj.iins'. llio ordur of PoroO, 

Nath Eaiiorjeo, !• irat Subordinate Judge of Patna, dated the 13th September, 1880. ^ 
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passed : — “ I think the sale ought to be set aside and the purchase-money 
refunded. The decree under which the sale took place has been declared 
to have been barred by limitation at the date of the attachment and sale. 
Tlio decree was therefore not subsisting when the sale took place, and the 
sale passed nothing to the auction-purchaser : the auction-purchaser will 
get back his purchase-money and the judgment-debtor will be restored to 
possession.” 

The auction-purchaser obtaine.l a rule calling upon tlie judgment- 
debtor to show cause why the order of the Subordinate Judge, of the 1 3th 
September, should not lie set aside, on the ground that the Subordinate 
Judge luul no jurisdiction, after the sale had become-absolute and liad been 
confirmed, to make such an order. 

Baboo Amarcndroiiath Chattcrjev. in supportof the rule, cited Bassappei 
bm Malappa Aki v. Dundayn bin Shivtiwjaya (1) and Jan Ali v. Jan AH 
Chowdhrij (2). 

Baboo Tarrucknath Palit and Baboo Nilniaillinb Sen, for the opposite 
party, relied on the case of Nojahut Ali Chondhnj v. Sheikh Moha 
Bnssecroollah Choiedhry (3). 


JUDCiMENT. 

The judgment of tlie Court (Garth, C.J., and JIcDonell, J.) was 
delivered bv 

Garth, C.J.— This is a rule obtained liy Mahomed Flossein, who is the 
purchaser of certain land at an cxccution-sale. to discliargo an order made 
l.y the Subordinate Judge of Patna on tlie I3tb of September, 1880, wbicli 
order sot aside tlio sale made to the plaintifY, directed the purchase-nionoy 
to 1)0 rcfuiKled, and also directed the judgment-debtor to bo restored to 

possession. . t i i i 

The rule was obtained on the ground that, the Subordinate Judge liad 

no jurisilietion, after tlie sale liad become absolute and bad been confirmed 

bv the Court, to make any such order. 

The facts were those. In a suit which was brought by Gn- 
[94] dari Mahton against Bissessi Dutt Singh, tho defendant obtained a 
decree dismissing tho plaintitVs suit with costs. 

On the 18th November. 1878. an auction-sale was bold in execution 
of that decree, at which the present applicant purebasod the right, title 
and interest of one of the judgment-debtors in 'salo was 

coititicate duly granted and dated the 23rd of May, IHiJ. the sale 

1.,^ bee., „.ede by the if ^ 

set aside the sale for irregidarity. under the provisions of ^ ^ct X 

of 1877 hut this was refused by the Subordinate Judge on the iT^bb Ma> 
^H70 and on appeal to the District Judge, this decision was conhrmed. it 
being admitted by the appellant tliat be could not support his case upon 

the ground of irregularity. iq7u Rofoie the 

If annoais however, that, on tho 18th of November. 1878. hofo o tf e 

s ilo took nl ico’ another application had been made to tlio Subordinate 

Viul-'c lo sViv the sale on the ground that tbo riglit toapply for execution 
tn-M b? innitation N)ut the Subordinate Jud^ “^5 

tins application also, and consequently ^ f who re- 

tbe Subnrdinate Judge was also appealed to ' ",|78 Holding 

versed tlie decision of the Subordinate Judge on the o tb July ^^8. 


(•2) 1 B. L. R. a. C. 56. 


(3) 11 B. L. R- 42. 


(1) 2 B. 540. 
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that the inglit to apply foi* execution was barred and the Higli Court, to 
whom a second appeal was made, confirmed tliat decision. 

It appears tliat these last mentioned proceedings were in some way 
or other brought to the notice of Mr. Beveridge, the District Judge, on 
the hearing of tlie appeal in tlie other case on the 24th March, 1880 ; but 
ho very properly considered tliat, for the purposes of that appeal, ho ought 
not to go into them. 

.\t the same lie threw out a suggestion in his judgment, th.it possi- 
bly the 1-vst words of s. 316. as amended by .Act XII of 1879. might help 
the judgment-debtor, or might operate to make the certificate already 
granted a nullity, and that a substantive application might perhaps have 
the effect of cancelling the certificate. 

Upon this the judgment-debtor apjiears to have made an applica- 
tion to the Subordinate Judge to have the sale sot aside, [95] and the pur- 
chase-money refundiiil to the auction-purchaser : and the Subordinate 
Judge made an order to that effect, upon the ground that the decree under 
which the execution took place was not subsisting at the time of the sale, 
because the right to execute the decree had been barred by limitation. 

The present application was then made to us to sot aside this order 
of the Subordinate Judge, as liaving been made without jurisdiction, and 
the question which wc have to decide now is undoubtedly one of groat 
importance to auction-purchasers. 

The plaintiff purchased this property in November, 1878. His purchase 
was conlirmed hy tlie Court, and lie obtained a certificate on the 23rd day 
of May. 1H79, from which time ho has been in possession. No application 
appears to have been made by the judgment-debtor during the pendency of 
cither of the a|)i)eals from the Subordinate Judge to stay the confirmation 
of the sale, until those ajipeals had been decided. The purchaser was 
no party to the proceedings in which the «iuestion of limitation 
was raised, nor is lie sliown even to have been cognizant of 
tlioso luoceedings. lie purchased apparently, in perfect good faith; 
and the question now is whether, after the lapse of nearly two years froni 
tliedate of tlie sale, and one and-a-half years from the date of its confirm- 
ation. the auction-purchase is to be set aside, and the plaintiff turned 
out of possession, upon a summary application made in the execution- 
proceedings to the Subordinate Judge. 

The ground upon which the Subordinate -Judge bases his judgment 
scorns oliviously erroneous. lie seems to suppose that because the right 
to take out execution upon a decree is barred by limitation, the decree 
itself has ceased to subsist ; whereas, of course, tlie decree remains and 
will over remain, in full force, as an adjudication of the riglits of the 
parties, whether e.xeciaion can bo taken out upon it or not" decree 
subsists for ever, unless it is set aside or reversed by some comiiotent 
authority. 

The words u|)on which the Subordinate Judge relies at the close of 
s. 316 as amended have been probably added to the section in conseiiu- 
once of what fell from the Bombay High Court in tlic case of liasanva 
bin Mabip/Mi Iki v. Dnndai/a [96] bin Shirlnigaua (!)■ but wliether 
they were or no, the words •• suh.isl ing decree ” evidently moan a decree 
unrecersed and iniull_lorce,AU(\ not merely one upon which execution 
cannot be issued. 
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We think that, after the sale had been confirmed, and no attempt made 
by the execution-debtor to stay its confirmation, the Subordinate Judge had 
no power to set aside the sale by a summary order; and we think more- 
over. that under sch. ii, art. 165 of the Limitation Act, the application 
which was made to him ought not to have been entertained. 

We say nothing as to the right of the judgment-debtor to raise the 
question in a substantive suit ; though we give him no encouragement to 
bring such a suit. 

The I'ule must be made absolute with costs. 

Rule absolute. 


7 C. 96 = 8 C.L.R. 471. 

APPELLATE CRIMINAL. 

Before Mr. Justice Morris and Mr. Justice Tottenham. 


In the matter of the petition of Gopal Dhanuk. 
The Empress v. Gopal Dhanuk.* [21st April, 1881.] 


Plva uf Guilty — False Charge — Penal Code {Act XLVof 1860), s. 211 — Record of Plea — 
F.xplaining Charge — Critninal Procedure Code (Act X of 1872), s. 237. 

A prisoner, cbargcl under s, 211 of the Pcnnl Code with having brought a 
false charge with intent to injure, by .accusing A of having caused the death of 
a person by doing a ra»b or negligent act not amounting to culpable homicide 
under s. 301 A, stated at the trial that, the original complaint made by him was 
false, and that he made it unthinkingly. The Sessions Judge troalcd this state- 
ment as a plea of guilty, and sentenced the prisoner to rigorous imprisonment. 
No record of the prisoner’s plea, as required by s. 237 of the Criminal Procedure 
Code, appeared on the proceedings, nor did it appetr that the charge bad been 
explained as vvell as read to the prisoner C973 and the Judge considorod that the 
original complaint did not amount to a false charge of an offence under s. 304A. 

Held, that the conviction was bad. 

[Appl., 10 M. 232 (F.B.) = 2 Weir 183.] 


In this case one Gopal Dlianuk was charged under s. 211 of the Penal 
Code witli having niado a false cliargc witli intent to injure one Bedwa. 
It appeared tliat tlio prisoner had stated to tlie police that Bedwa liad 
assaulted one Manjar. who died shortly afterwards, and that the deatli 
was the result of, or accelerated Iry, the blow. At the tri.al before the 
Sessions .Judge, tlie prisoner stated that the original complaint made by 
him to the police was false, and that ho made it unthinkingly. The Judge 
treated tills statement as a plea of guilty, and sentenced the prisoner to 
ei-'lit months’ rigorous imprisonment. No record of the prisoner’s plea, 
as” required bv s. 237 of the Criminal Procedure Code, appeared on the 
proct'cdings. nor did it appear tliat the cliargo )iad been explained as well 
as read to him ; and the Sessions Judge, in giving judgment, stated that 
the original complaint, though malicious, could hardly he regarded as 
amounting to a charge of culpable homicide. 

The prisoner appealed to the Iligli Court. 

No one appeared. 

JUDGMENT. 

The judgment of the Court (Morris and Tottenham, JJ.) was deli- 
vnred - 

• Criminal Ap|>c.il, No. 188 of 1881. against the ur8or of W. H. Vorner, Esq.. 
Olliciatiog Sossion.s Judge of Bhagulporo, dated the 26th February 1881. 
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Morris, J. — This conviction is bad in law, and must be set aside. 
The Sessions Judge states that the prisoner pleads guilty to tire charge, 
and that the only question is as to what punishment should be allotted. 
We find in the proceedings no record of the prisoner’s plea, as required by 
s. 237 of the Code of Criminal Procedure, wlien ho pleads guilty. All 
that we find is a narrative by the Judge of what occurred and of the state- 
ments made by the prisoner. We do not find from this, tliat the cliarge 
was explained as well as read to the prisoner (ride s. 237), and wo do find 
that Ire did not admit one very important element in an offence imder 
s. 211 of the Penal Code, viz., tlie intention to injure another. Tlie prisoner 
is said to liavo I’epresonted tliat ho made the false complaint untlnnkingly. 
This certainly does not amount to a plea of guilty. 

[98] The Judge was further somowliat inconsistent, for, after stat- 
ing that the prisoner pleaded guilty, he proceeds to show that he was not 
guilty of the charge as framed, inasmucli as he had Jiot made a complaint 
of an offence under s. 304 A of tlie Penal Code, which was alleged in the 
charge. 

Tlie Judge committed an error, therefore, in convicting the prisoner 
witliout a trial. We, tlierefore. set aside the conviction and sentence, 
and direct that the prisoner he tried according to law, and that the 
Judge conform to tlie procedure laid down in chap. XLX, Code of Criminal 
Procedure. 

Co?ivictioii set aside. 


7 C. 98 Ind Jur. 639. 

APPMLCATK CIVIL. 

lieforc Mr. Justice Pontife.r, Mr. Justice Morris and Mr. Ju.stice Prinsep. 


WoMKSH CnUN’DER Ghose {Plaintiff) v. Shama Sondari Bai 

{Defendant). (21st April, 1B81.) 

Evidence — Secondary Evidence — Bond — Loss or Deslruction of Tnstrttmenl-~‘Evieienee 
Act (/ of 18741 8. G.'i, cl. (c). 

To ii suit by tbo purchaser of a debt, tho plaintiff stated that, in 1873. A 
cxoculc'l a bond in favour of D to sccuro tho ropayinent of Rs. 1.000. and that 
be bad ptircbasud tiie interest of Ii at a sale in ox‘'cution of a deerco again.st 
him The plaintin now sued A upon the bond, making; B a party. At the trial 
.1 denied the execution of the bond, and it was not produced by the plaintiff 
who, baviiii; served B with notice to produce, tendered secondary evidence of its 
contents. B was not examined as a witness, and uo evidence was given of the 
loss or destruction of the bond. 

Held by PONTIKICX and MOURIS, JJ. fPllINSKl’, J.. dissentingl, that secondary 
evidence was not admissible. 

[R., 10 C.P.L.R. 59 (60) : 12C.P.LR. 117 (lift); 13 C.P.L.R. 91 (95).] 

The pliiintitT in this case alleged that the defendant No, I executed 
a registered bond on tlie IGth Clioit 127‘J (28Lh Marcli [99] 1873) in 
favoui' of tlie defendant No. 2, Ramjoy Sircar ; that tho bond was for 
lls. 1,000, and stiptilated that that amount with interest at 3 per cent, 
poi- mensem, shouUI he paid in the month of Joisto 1280 (May 1874) ; that, 

• Appo.il from Appellate Decree. No. 795 of 1879. against the decree of T. T. Alien. 
Esq., Judge of Rajshabye, dated tbe 5th February 1879, reversing the decree of 
Baboo Jiben Krishna Baiierjoe, Kubordinate Judge of that district, dated the 12th 
September 1878. 
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m execution of a decree against Eamjoy Sircar, his interest in the alleged 
debt was put up for sale, and was purchased by the plaintiff for Rs. 200 
on the 28th of December 1877. four years and nine montlis after the alleged 
e.xecution of the bond. On the 12th of March 1878, nearly five years 
after its alleged execution, the plaintiff instituted the present suit against 
the alleged obligee, and lie also made Ramjoy Sircar a defendant. 
He claimed that Hs. 2,783 was due on the alleged bond, and asked for a 
decree for that amount against the defendant No. 1. Tlie defendant No. 1, 
whom tlie .Judge stated to be a purdanashin lady, by lier written state- 
ment, denied having ever executed any such bond. The Subordinate 
•Judge gave the plaintiff a decree, but his decision was reversed bv the 
District Judge. 

The plaintiff then appealed to the High Court. The learned .Judges, 
before whom the appeal was heard in the first instance, differed in 
opinion, and the case was accordingly re-argued before three Judges. 

Mr. G. Gretjory and Baboo Gurudoss Banerjee for the apjiollant. 

Mr. Bell and Baboo Doorya J/o/i'/ii Dus for the respondent. 

Tlie following judgments were delivered ; — 

JUDGMENTS. 

PoNTIPEX, .J., (who after stating the facts of the case, continued): — 
The plaintiff, when ho jiurchased for Rs. 200, does not appear to have 
made any enquiry as to tlie existence of the bond. IIo took no steps to 
obtain possession of it or to satisfy himself that if it had really 
been executed by the defendant No. 1, it still existed uncancelled 
and untransferred by Ramjoy Sircar. Ilis purchase was, in fact, 
a mere speculative purchase, and may have been a collusive one. In 
this suit, the plaintiff' neither produces the alleged bond, nor does 
ho adduce any evidence that it is still in existence uncancelled : or 
that, at the date of his purchase, Ramjoy Sircar continued to bo 
[100} interested under it. But he made Jianijoy Sircar a defendant to 
the suit, an<l served him with notice to produce the bond, which, however, 
was not produced; nor was it shown to be in Ramjoy Sircar’s possession 
or power. Upon this ho sought to use a copy from the Registry Office 
as secondary evidence. But making Ramjoy Sircar a defendant, and 
giving him notice to produce, would not, in my opinion, entitle the plaintiff 
to use the copy from the Registry Office as secondary evidence against the 
defendant No. 1. The plaintiff can stand in no higher or better position 
than Ramjoy Sircar would himself have occupied. Before Ramjoy Sircar 
could have used secondary evidence, it would have been necessary for 
him to prove the destruction or loss of the alleged instrument. But 
Ramjoy Sircar has not been examined, and as the evidence stands, there 
is no jjroof of destruction or loss. Eor all that appears, the bond, if really 
executed, might, at the date of the institution of this suit, have been can- 
celled, or in the handsof a third party, or purchased for value. To admit se- 
cond.iry evidence under those circumstances would, in my opinion, be most 
dangerous, and inasmuch as the jilaintitt purchased without requiring delive- 
ry or proof of the continued existence of the bond, he is not, in my opinion, 
entitled to claim any benefit under the last part of cl. (c) of s. 65 of the 
I'R idence .\ct. otherwise ho, as appears, would be placed in a better position 
than the obligee. I am. therefore, of opinion, that the decree of the lower 
Appellate Court is right, and that this appeal should be dismissed witn 
costs. 
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So far I have treated this as a special appeal upon which vye 
are unable to look at the evidence. But, as the defendant No. 1 had, in 
her written statement, denied execution of the bond. I asked the question 
of the plaintiff's counsel whether execution of the alleged bond had 
proved. In answer to my question, their evidence was read to us. None 
of the witnesses, named as attesting witnesses on the registered copy, has 
proved the execution of the bond bv the defendant No. 1. One of such attest- 
ing witnesses was called, but he admitted that he did not see the defendant 
No 1 execute Another person, a servant, who was not named as an attest- 
in'*’ witness. was called. [lOl] and he stated that ho saw the defendant 
No 1 execute a bond and a power-of-attorney to register on the same 
occasion. But a writer in tlie Registration Office, wlio says he has been 
for the last two years out of employment, deposed that he liad witnessed 
tlio execution of the power of attorney, and that the bond was not tliero 

at the time tlie power was executed. ,, , i 

A"ain, according to the copy sought to be used as evidence, tlie bond, 
if unpai<l at tlie prescribed time in .Joisto 1‘280 (May 1874), was to be 
paid by instalments, and the payments wore to bo endorsed, lliorefore. 
oven if tlie liond had been executed, there may be substantial reasons for 
its non-production. And no explanation is given wliy tlie bond has not 
been sued upon earlier: or why Ramjoy Sircar allowed a well-secured 
debt, which, at the time of plaintift's purchase, must have amounted to 

Hs. 'i.oOO at the least, to ho sold for Rs. 200. , • 

Under these circumstances. I should myself have had no hesitation in 
dismissing the (jlaintin' s suit, on tlie ground that ho hail not proved tho 
execution of tliis alleged bond liy this pmdanashin lady. And these cir- 
cumstances also show, how dangerous it would ho to let in secondary 

evidence in a case like the present. . ,, ... „ , 

Mouuis, .1- 1 'pdto agree witli Mr. .lustice Pontifex, that tho 

plaintitf as purchaser of a possible debt duo under an alleged bond, cannot 
stand in' a higher position tlian the obligee of that bond. When ho sues 
to recover upon the bond, lie must either produce it or satisfactorily 
account for its los-, or iionqii-oduction ; and unless lie can show that the 
oldigee had it in his pOf,session and power when Ids interest in it passed 
to him, and failed to inoduce it, though called upon and legally hound to 
do so iic cannot ho allowed to give secondary evidence of its contents, 
nor ciin the Court presume tliat it is still in force. 

The aiipeal is disndssed with costs. 

I’HtNSi-n*, J. The plaintilT. in execution of a decree against Jfamjoy 
Sircar on 2Hth iX'comhor, 1877. purchased tho debt duo to the said Ramjoy 
oil a le-Mstored mortgage-bond, dated Kith Choyt 1271) (March 28th, 1873), 
inirpoi ting to have been [102] executeil by Shaiiia Sundari Bai. Tho law 
(Act Vlirof IH.j'.)) nowhere provides for delivery by the judgment-debtor 
of such ii bond before sale to tlie Court, or after sale to the auction- 
liurchaser, Init ivipiircs that '‘attachment shall he made liy a written order 
prohibiting the creditor from receiving the debt, and the dclitor from 
making pavinont thereof to any person whomsoever until further orders of 
the Court. ” The sale apparently took place without any objection on tlie 
part of either the oliligeo (the judgment-debtor) or the obligor Shama 
Sundari Bai. 

Tho aiicbioii-purchasev of tlie del»t due to tiie obligee has now sued to 
recover tho full sum of money duo on tho bond with interest up to date, 
and in tills suit he has made Ramjoy Sircar, the original obligee, a defend- 
ant as well as Shama Sundari Bai. 
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Slmma Sundari Bai, in her written statement, denied that she liad 
taken any loan from Ramjoy Sircar, or that she executed any bond to him. 
She further stated, that Ramjoy Sii'car and another person were her 
mooktears; tliat they always Iiad cash in their hands : that they still owe 
lior money ; that they have novor furnished her with their accounts, and 
that as she has not been able to obtain possession of her papers which 
wore with lior father Kashi Siugli (deceased) slie has not been able to sue 
them. 

Slie next disputed the necessity specified in the bond for borrowing 
the money, and contended that the copy of the bond filed by the plaintiff 
was not admissible in evidence. 

Several processes were issued for the attendance of the original 
obligee, Ramjoy Sircar, with the bond, but without any success, and a 
prosecution in the Criminal Court was instituted against him. It appeai-s 
tliat, during the pendency of the appeal in the District Judge's Court, he 
has died. .An attested copy of the bond obtained from the Registration 
Office was, therefore, tendered and received as secondary evidence. 
When the case was first hoard by Mr. Justice Morris and myself, wo 
differed on tlie only point raised, viz., the presumption arising from the 
non-production of the original bond, and wo have now heard this special 
appeal re-arguod. 

[103] As I have the misfortune to differ from my learned colleagues 
in lieing of opinion that the order of the District Judge should be set aside 
and a decree given to the plaintiff, it is necessary that I should state my 
reasons for this opinion. 

The District Judge, on appeal has found, in concurrence with the first 
Court, that ” it is proved that in Cheyt 1279 B. S. fMarch, 1873), a sum 
of Rs. 1,000 was borrowed in the name, and for the interest, of defendant 
Sharna Sundari from her mooktear Ramjoy Sircar, and a bond for the 
amount, with interest at.3 percent, per mcnsoin, duly registered, executed in 
his favor to secure reDasment." The District Judge then expresses himself 
in the following terms : ‘‘ Now. on the woman’s part the substance of the 
defence, besides a false denial of the execution of the bond and contraction 
of the debt in 1279. consists of a general assertion, that Ramjoy Sircar, as 
her agent, had money constantly in his hands belonging to her, and miglit, 
thoroforo. have cleared off any such debt. I consider that such a defence 
tlirows upon the plaintiff the onus of proving the actual existence of a 
subsisting debt from the defendant to Ramjoy Sircar at the time of his 
purchase in December. 1877. 

TIis certificate tolls us that ho bought the interest of Ramjoy 
Sircar in the doht : he must further show what that interest at the time 
was. It is too much to presume tliat. because a debt was contracted in 
1279 B. S., under an express agreement tliat the said debt should bo ex- 
tinguished in three months, it was. therefore, subsisting seven years after- 
wards. 'I'he possession of a bond by the creditor raises tlie presumption 
of the subsistence of the debt : hero the creditor does not produce the 
bond. For all we know the doht was extinguished in 12H0 Joisto, as 
agreed, and llic bond liandcd hack to the woman’s father. It would be 
very hard to expect a purdaiiashin woman, after lier creditor is dead, 
an<i licr father who managed her atVairs is dead, to prove by positive 
ovidenco, that a debt contracted seven years liefore has iieon actually paid 
oil', especially wlion the creditor was her trusted agent, and tliero is 
nofhing wbateveron the othorsido to raise a presumption of the subsis- 
tence of the debt at the iiresent day. I think the Subordinate Judge 
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has been in error in laying any such onus on the woman. The 
non-protliiction of tlie original bond by tbe plaintiff raises a presump- 
tion against tho subsistence of a debt. If he meant to make his 
speculative i)uvchase ottective, lie should liave got tlie bond, if any such 
bond was tlien in the possession ofRamjoy Sircar.” 

As I undei'stand the ground upon whicli the plaintiff is considered to 
have failed in tliis suit, it is that, because lie has been unable to produce 
the original mortgage bond, it is to be presumed that it is not in the 
possessTon of tho obligee, and consequently that no debt to him existed at 
tho time of sale. His purchase is condemned as speculative, and though 
ho has purchased at a public auction held by a Civil Court, and done all 
that can possibly be expected from him to obtain tho necessary evidence 
of tho debt, and though tlie defendant, the obligor, had never stated tliat 
tho debt has been paid off, nor indeed pleaded any payment at all, we are 
to •’ive her tho benefit of a litjuidation in full of a debt found to have 
been contracted on her behalf, the money having boon applied to her 

bonofit. . ^ .• f 

No doubt, all inirchasos of debts through tho Courts in execution of 

a decree must gonerallv be speculative, because in mostly every case the 
judgment-debtor is obstinately passive. The Codes of Civil Procedure, 
however, have always recognized debts as saleable property, and though 
under the present Code of 1877, eiuiuiry is made before sale to ascertain, 
with as much accuracy as possible, tbe exact property to lie sold, no such 
provision existed urulcr tlie law of 18.'>n under which the sale now under 
consideration was licld. A purciiasor like tho plaintiff would, therefore, 
have little means of ascertaining what ho purchased, except tliat in the 
present case he would have something tangible in tlie knowledge that tlie 
debt was socuivd by a registered instrument; and though the obligor was 
not bounil to appear on service of tlio notice of attachment under s. 23G, 
\ct VIIl of IBoh, to deny the existence of any debt, he would bo entitled 
to draw some inference from her non-apiioaraiice. Further. I woiiM 
observe, the Court, under .\ct VIII of l8oU, had no power to compel the 
apeearanco of the judgment-debtor or the production of any instrument 
formin'' evidence of the delit under sale, and, tlicu-eforo, a purchaser would 
be at some [1053 disadvantage in establishing tlio debt wlion tlie entire 
evidence might be in tbe hands of one who, like Ramjoy Sircar, has per- 
sistently declined appear. Tliat has, as far as my oxporionce goes, 
boon tlio practic- bi the Mofussil Courts. 

Now as regards possession of the original bond, it is clear tliat, origi- 
nally, it was with Ramjoy Sircar the obligee, and as 1 understand tbe law, 
the presumiitioii would be, that it lias so remained. It is not for us to 
su""esfc what may have liapponed. Tlu*ro has been tbe publicity of a 
public sale in Court, and wo have in tlie present case tlio adilitional security 
that even supposing that it lias been transferred to a tliiril jiarty, it could 
no longer be made the subject of a suit, as tbe claim has liecomc barred 
by limitation. 

It lias, however, been stated tliat, before bringing the present suit, 
tho jilaiiititf sliould have sued Ramjoy Siicar for delivery of tlio bond ; liub 
tho uselessness of such a proceeding is shown by what has happened in 
tho iircsent case. Ramjoy would not have appeared, and witli an cj‘ //arte 
decree tho jilaiiitilf would lie in no hotter jiosition than ho now is witliout 
the expense of sucli a suit. It apjiears to me that the ptaintilf lias done all that 
is in his [lOwer to prove liis case, and that, in tlio absence of any proof 
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or even any plea of payment on this bond, we are bound to give him a 
decree. 

It has been suggested that the plaintiff may have colluded with 
Ranijoy Sircar, hut this is amply explained away by liis action in prose- 
cuting him ci'iminally for not appearing in answer to process of the Court 
to produce tliis bond. We should he more justified in imputing collusion 
on the part of the female defendant with Ramjoy Sircar, her old servant, 
to evade payment of a portion of her debt by inducing liim to witliliold 
production of the bond. 

We have it found in two Courts tliat the bond was executed by the 
defendant Shama Sutidari : that it was duly registered under a power-of- 
atlorney executed by lier ; and that the money was paid to her father Kashi 
Singli, and applied to the payment of (Jovernment i-evenue due for her 
estates. With these lindings. and in the absence of any allegation of pay- 
ment of any portion of the deht. it appears to me, that the plaintiff is 
[lOG] entitled to a decree. ICvidenco of any payment would clearly bo in 
tije hands of Shama Sumlai i, and if, as has been thrown out at the second 
lioaring (jf tliis special ap|)eal for the first time, the bond itself might hear 
evidence of this by ondorsoments of payments, we slioidd expect that this 
would have l)ecn the obligor's case, and that slio would have united with 
tlie plaintiff’ in r«‘quiring the production of tho original bond. Tlie evidence 
m this case has been read to us, though we are sitting in special appeal, 
ami that shows, that whatever may bo the value of the direct evidence as 
to the execution of the born! l)y Shama Sundari, and that has been believed 
l)V two Courts, there can l»e little doubt that she executed tho ])ower-of- 
attornoy to liei' father Kaslii Singh an<l anotlior, to register it; and that in 
tliat mookhlarnamah the bond is so ilescrihed as sufficiently to con- 
nect it with the homl now s^t ui>> and while referring in passing 
to tho enddenee. I would remark that Ihi; first Court finds that 

“ no money was kept wif li Ramjoy Sircar, and no revenue was 

|)aid from such a fund as alleged hy tlie defendant,” hub the 

District -fudge on appeal merely states that Ramjoy Sircar the 

creditor was her trusted agent. The transaction was. however, conducted 
on hohalf of (he lady by her fatljor Kaslii Siugli, against whoni nothing 
lias l)cen said, and to say the least of it, it has been left doubtful whether 
Ramjoy Sircar had any otlier money dealings with Shama Sumlavi. 
anything turne.1 on this, wo ought to remand the case to the District 

.Judge to determine this point. ,,, , r% t 

Wo have, therefore, in tho pmsont case tho fimhng of tho lower Court, 

that the bond was executed hy the defondaiit. that tho money paid on it 
was received l>v her father and applicl to her uso : and m my opinion, it 
follows, that tiio onus lies on her to prove payment. It is not for us to 
sut>eest for her what she has never sai<l in lier defence, or to consiclei 
what mav liave become of the bond itself. It is sufficient. I conceive, 
that execution of Mie liond has been proved, and that tlio defendant has 
received tho lionelit of tlie money paid. Slic has not attempted to plead 
any repayment of tliat deht. 1 would, tlierefore. give the plaintiff 

A/>j>ca/ c/^smisseA. 
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[107] PRIVY COUNCIL. 

Present : 

Sir J. TP. Colvile, Sir B. Peacock and Sir H. P. Collier. 

[On ap})eal from the High Court of Judicature at Fort William in Bengal.^ 


1881 
JAN. 26. 


Dinendronath Sannial and another [Defemlants) i\ Ramkumar 
Ghose and others [Piaintiffs). Tarakchandua Bhutt.achar.iia 

V . Baikantn.ath Sannial and others. 

[30tli Nov. and 3rd and 4tli Dec. 1880, and 26th Jan. 1881.] 

Private Sale of properiu nltachtd in Execution- Incumbrance created afUr Attachment 
— Civil Procedure Code {Act VIII of 1859). s. 240. 

The title obtained by the purchaser on a private sale of property in satisfaction 
of a decree, differs from that acquired upon a sale in ezeoution. Under a private 
sale, the purchaser derives title through the vendor, and cannot acquire a title 
better than his. Under an exccution-salc, the purchaser, notwithstanding that 
he acquires merely the right, title, ani interest of the judgment-debtor, acquires 
that title, by operation of law, adversely to the judgment-debtor, and freed from 
all alienations and incumbran-’es effected by him after the attachcrent of the 
property sold. 

Tn 1958. the respondent obtained a decree against B In 1863. in satisfaction 
thereof, ho caused to be attache 1 a decree for mesne profits mado in favour of 
B against the appellants in 1960. In May, 1865, the rojpondeut obtained an 
order for the sale thereof: but instead of proceeding to ozecution-sale, he 
purchased, in 1866, the whole of the mesne prohts due under the decree of 18C0, 
by private sale from B. !lfeanwhilc. in September, 1865, an order of Court had 
been made, between B and the appellants, on their consent (but without tho 
respondent being a party to it), whereby th'* do ’roc for mesne profits was set ofY, 
pro tnnlo. against a prior decree for a larger amount, which the appellants had 
obtained agaiosl B. 

Held, that the sale of 18GG having b en a private one, and not in process of 
execution, tho rospondent only obtiined such titlo as B had in tho decree of 
18C0— viz , a titlo subject to the effect of tho order of September, 18G5. 

FF '20 C 230(239); Expl , IG li- 197 (199); Exol. and Disappr., 10 C.L.J. 150 

^ ' (IGG) 1 Ind. Cas. 261 ; Cone., 24 C. 62 |7G> ; R.. 10 B. 400 (405) ; 14 C. 401 
(413) : 16 C. 355 l3G0) ; 16 B. 91 ; 33 B. 311 = 11 Bom. E.R. 2G = 5 M.L.T. 228 3 
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.\ 1 ' 1 'i:al from a docroe of the High Court (16th March, 1877), revers- 
a decree of the Suhortlioabu Judge of Rijshahye (lOth July, 1875), 

Tlio principal question on this appeal was as to tlie efloct of an order 
made on consent bv a Divisional Bench of the High [108] Court, on the 
14th of Sootornber, 18G5, in roferenco to the execution of two cross-decrees. 
In 1828, persons calb'd in these oroceodings the Sannials liad obtained a 
decree for more than Rs. 82,000 on which interest accrued, against others, 
called the Bhuttacliurjias. In 1860, tl^o Bhuttacharjias obtained a decree 
against tho Sannials, setting aside ii sale of lands which had taken place in 
execution of tho docroo of 1828, and awarding mesno prohbs. On tl)o 
I4th September, 186.5, an order of Court was rna'le, on consent of the 
parties, that tho decree of 1860 should bo sot otf in part satisfaction of 
the docroo of 1828. Meanwhile, in 1858, the father of the respondent 
Ramkumar Ghose had obtained a decree against the Bhubtacharjias for 
money ; and in May, 1863. inconsequence thereof, the decree of 1860, 
was abbachod. In 1366, Ramkumar Ghose, not oroceeding bo execution by 
sale of tho attached decree, purchased from the Bhubb-icharjias tho whole 
of tho mosne profits due to them under their decree of 1860. 
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This appeal rose out of proceedings afterwards taken by Eamkumar 
Ghose, jointly witli the Bhuttacharjias, in execution of the decree of 1860. 
The Sannials opposed this execution on the ground both of limitation and 
of the right of set-off establishetl in I860. 

In the Court of first instance, a stav of proceedings was ordered on 
the latter only, of the above grounrls of defence. The High Court concurred 
in holding that limitation did not bar the proceeding in execution, but 
decline ! to give effect to the order for the set-off, and reversed the decree 
of tlie drst Court. 

The judgment of the C nirt (Kemp and AiNSLlE, .J.I.), after giving at 
length a history of the litigation, continued thus: — 

The only question we have to deal with is, whether Ramkumar 
Ghose, by purchasing the Bhuttacharjias' claim to mesne profits on the 
27th March, 1866, after their agreement with the Sannials to have their 
decree adjusted by set-off, recorded in the order of this Court of 14th 
f^eptembev, I860, is bound by that order, and, consequently, loses the 
advantage which he had gained by attaching the Bhuttacharjias’ decree. 
It has been decided that, as against him as a rival decree-holder, no right 
[1093 of set-pff under the law (s. 209, .Act VIII of 1859) existed ; and it is 
admitted that, if ho liad proceeded on his attaohmoub and caused the 
Bliuttacharjias’ decree to lie sob!, and had himself become the purchaser, 
the Sannials could not have resisted his claim to put that decree into 
execution without reference to their cross-decree. But it is contended 
that liis decree has boon satisfied, and bliat the attachment thereby came 
to an on<l, an»l that ho stands in precisely the same position in respect of 
the Sannials as any third party, wholly unconnected with this litigatiou, 
who might have acquired by private purchase the lihuttacharjias rights 
at a date subsequent to September, 1865. 

There are several reported decisions, of which it is only necessary to 
montion the judgment of the Priw Council in Ammdo Loll Doss v. 
JiiUodhnr Shaiv (1). which point out that the object, of s. 240 is to secure 
the rights of an attaching decree-holder. Those, however, do not carry 
ns very far : l>ut there is the Madias case of Aniuivuvavadayi v. Ii/asairmt/ 
Pillai {'2) which is in many respoots analogous to this case. In that 
case, the plaintiff having sued on a bond by which property was hypothe- 
cated. obtained a decree establishing his rights under the 
and attached the property in execution hventually. the 
debtors in 1H68. sold tlie property to the plaintiff while still under 
attachment for die amount decreed. The defendant sot un various claims 
arising out of an allego.l mortgage and sale to his vendor, and subsequent 
agreement in 1857 ; but these had already been rendered fruitless by the 
result of a suit instituted in 1862. He further relied on an agreement 
made in 1866 while the property was under attachment, bub not made 
with him with the consent of the plaiotiff for the satisfaction of his decree. 
The Court held the plaintiff entitled, by s. 240. to recover on bis purchase 
unincumborod hv the prior agreement between his vendor and the delend- 

If. then, a private sale of the attached property with the consent 

of the attaching-creditor for the satisfaction of his 
tl>o creditor himself or to a third person, is i-rotected lllOJ by s. 
from anv incumbrances imposed on the propeiby su , 

attachment as much as if it was a sale effected under _th_^_order_8 


(l) 14 M.I.A. 643. 


(2) 6 M.H.C.R- 65. 
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If, instead of abtetnpting to sell the Bhuttacharjias’ decree, the Court 
had, under s. 243, done what we think it ought to have done, namely, 
appointed a manager to pub the decree into execution so far as was nece.s- 
sary to satisfy the claim of the atbaching-credibor. Ghose’s interest would 
have been duly protected without any avoidable sacrifice of the interest of 
the Sannials. 

We should now, we tbiok, deal with this case as if this course bad 
been adopted. The result will be. that while Ghose is enable to recover 
that which he might claim under his decree against the Bhuttacharjias 
unfettered by any agreement between them and the Sannials the balance 
of the decree will be subject to that agreement. 

[112] The decree of the Sannials must he calculated with sinaple 
interest from the date of the decree to the 14th September 1865 ; and that 
of the Bhuttacharjias, from the date of the ascertaiumeDt of mesne proBbs 
to the same date. The amount of Ghose's decree with interest as therein 
awarded, must also l)e calculated to the same date. After deducting 
Ghose s decree from tlie Bhuttacharjias* decree the balance of the latter 
must then bo set off against the Sannials* decree ; the Bhuttacharjias* 
decree, so far as they are concerned therewith, must be declared finally 
satisfied. Satisfaction will be entered on the Sannials* decree, taking 
effect from 14th September 1865, to the extent of this balance; and for 
the remainder, with the subsoqueDtlv accruing simnle interest, they will 
he at liberty to proceed in execution against the Bhuttacharjias, while 
llamkumar Giiose is declared entitled to proceed against them (the San- 
nials) upon the unsatisfied portion of the Bhuttacharjias* decree with 
interest on tho principal sum of l)is own decree. The order of the Subor- 
dinate Judge in executioti suit No. 69 is sot aside, and the case remanded 
to him with instructions to proceed at once upon these orders and wind up 
ti)o accounts with as little delay ns may be. 

Wo umko no order for costs. 

Mr. Leith, (). C.. and Mr. C. IT. Arathoofi, for the appellants. 

Mr. II. \\ Doijnc and Jlr. 7\ D. Moi/iif, for the respondent. 

For the uppoUauts it wns contended that the resDondent, Bamkumar 
(those, was not protected against the consequences of an alienation by the 
Bhuttacharjias effected in IHG5, before his purchase from them. The 
consent given in September 1SC5 to the order of Court, declaring the set- 
oU, established a prior charge on the decree of 1860. The respondent 
having bought the decree by a private sale, the result was, that his attach* 
ment in no way interfered witli the right of set-off established by the 
order of September 1865. Even if the sale bad taken place in due process 
of execution, the attachment of May 1865 would not prevail over the 
order of September 1865 ; for, at the time of the attachment, the litigation 
was pending, which resulted [1133 the order of set-off, and the respond- 
ent must bo deemed to have bad notice that the decree of 1860 was 
subject to a claim prior to his own. 

For the respondent Kamkuraar Ghose, it was argued, that the order 
of tbo 14th September 1805 was not a comuloto judicial order disposing 
of the right of execution soL*otf. Noliiing loss tliun a complete order of a 
Court would prevent the l^^pondent s right to execute from arising, and 
an execution >ct-ofT. a:- distinguislmblo from equitnblo sel*otl. depended upon 
disfinct diivctions given by the Court under the )eg?il obligation to execute. 
The order of the 14th of September 1865 was insuflicient in this respect. 
Again, at the time whan the order of September 1865 was issued, the 
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propsrby was subject to this attachment at the suit of the respoDdeut 
already placed upon the decree of 1860. 

Reference was made to SaftM V. Baboo Ramacharan Lai (l), 

Sheikh Golam Yabeya v. Miissaiiuit Shanuisundari Kiuiri (2), ruddomonce 
Dosscc V. Roy Muthooranath Chowdhry (3), Maharaja Dhiraj Makatab 
Chund V. Surnonuiyec Dossee (4). 

Mr. Leilh, Q. C., replied. 

At the end of the areuments, on the 4tb December 1880. their 
Lordships bavins stated that the decree of the High Court must be 
reversed, reserved the statement of their reasons till after the hearing of 
the appeal — Tarakcbaodra Bhuttacharjia v. Baikantnath Sannial. 

This latter ease was finally disposed of ou the 26th January 1881. 
when IK A. Raikes {Gowic, Q. C., with him) argued the case for the 
appel lants. 

Mr. Leith, Q. C., and ^Ir. C. W. Arathoon, for the respondents. 

Mr. \V. A. Raikes replied. 

Sir B. Peacock, on the 26tb January 1881. alter the death of Sir 
J. W. Colvile. stated thoir Lordships’ reasons. 
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[tu3 Sir B. Ph.vcocK. — This is an appeal from a judgment and 
decree of the High Courtat Calcutta, ilated the 16th of March 1877, which 
reversed an order of the Subordinate Judge of Rajsliahye. dated the 10th 
July 1870. by which lie ordered, amongst other things, that an execution 
case, No. 69 of 1875. instituted by the respondents against the appellants 
should be postponed until further orders. 

.\t the close of the arguments on the hearing of the appeal their Lord- 
ships, after doliboration, stated that they would humbly advise Her Majesty 
by their report to reverse the decree of the High Court and to allirm that 
of the Suiiordinate Judge of Rajshahyo so far as it related to the execution 
case. No. GO of 1875, and that iho respondents must pay the costs 
of the appeal. Tiiey, iiowever, reserved tlie statement of thoir reasons for 
this report until after tlio argument of anotl)er appeal in some respects 
connected with tiiis case, in which Tarakchandra Bhuttacharjia is the 
appellant and Baikantnath Sannial and otijors are tlie respondents. 

Thoir Lirdships will now proceed to give their reasons for the report 
in the first appeal, which will be submitted to Her ilajesty at the next 
Council. 

The history of tiie case is stated by the learned Judges in tlio judg- 
ment under appeal. It appears that, in the year 1828, certain persons who 
are now reprosonled in estate by the appellants, and whom, as well as the 
appellants, it will ho convouiont to speak of as the Sanuials, obtained a 
decrco against certain other persons who, us well as the Bhuttacharjia, 
respondents, may be called the Bhuttachurjias, for a sum exceeding 
Ks. 82,000. It was subsequently field, that the judgment carried interest 
at 12 per cent, from the date of the decree until the realization thereof. 
In execution of tlio decree the Sanniais attaclied, sold, and became the 
purchasers of corlain irnmovoahlo properties of the Bhuttacharjias, and 
ohtaiucil possession I hereof, which they retained for many years. After 
considoraide delay the Bliuttacliarjias instituted pioi-oediugs to sot aside tlio 
sale in execution, and on the JOtli of Novomljor, 1,^57. obtained a decree 
of till) Principal Sadr .Xmin of Kajshahye, setting aside the sale and 

(1) :} H.L.K. App. 68. (2) :j B.L.H. App. 134 

(3) 12 B.L.R. 111. (4) 12 B.L.R. 414 noto. 
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declaring the right of tho [115] Bhuttacharjias to be restored to posses- 
sion of their property with mesne profits. Tiiat decree was affirmed on 
appeal by the late Sadr Court on the ‘23rd May, 1860. 

In the interval, between the date of the decree of the Principal Sadr 
Amin and the affirmance thereof by the Sadr Court, viz., on the 17th of 
May 1858 Anund Mohun Ghose, the father of the respondent Ramkumar 
Ghose, and who is now reoresented by him, obtained a decree against tho 
Bhuctacharjias for a sum exceeding 67,000 rupees. In execution of that 
decree Anund l^Iohun Ghose attached, in May 1863, the Bhuttacharjias’ 
right to mesne profits under their decree against the Sannials of the 10th 
of November 1857, and on the 20th May 1865. an order was issued by the 
District Court for sale of the decree for mesne profits. 

The sale in execution of the Sannials' decree of 1828 having, as before 
stated, 1)060 set aside, they took fresh proceedings to have the decree 
again executed for the amount of principal and interest due thereon. 
Numerous conflicting judgments were, from time to time, given by 
ditt'eront Courts as to tho amounts duo to the Sannials and to the 
Bhutbacharjias respectively, on tboir resneebive decrees, and as to the 
right to set-off one judgment against the other. The amount due to the 
Sannials under their decree exceeded the amount due by them to the 
Bhutbacharjias under their decree for mesne profits. It is unnecessary, 
and it certainly would not be profitable, to point out in detail the effect 
of tho several conflicting judgments which wore dolivorod in the course of 
tho litigation between the Santiials and the Bhuttacharjias. It is sufficient 
to say that, on tho Hth of September 1865, upon an application for a 
review of a judgment which is not sot out in the record, a judgment was 
given l)y .Tusticos Kemp and Campl)eU, stating that it had been arranged, 
by consent of both parties, that tiie Sannials should have simple interest 
only on thoir original decree from tho year 1828 to tho date of payment, 
it being understood that tho cross decroo of the Bhuttacharjias for mesne 
profits should also hear simple interest from the date of ascertainment 
only. Tho learned Judges, having then proceeded to modify an order 
which had heo!i previously made, declared that ^sitnolo interest only 
sliould bo calculated on tlio Sannials decree [ll6j from 1828. and that 
then tho decree of tl)o Bhuttacljarjias should bo sot ofi against tho gross 
amount of tlio Satmials’ decree once for all. 

It is not clear that the onerat ivo part of tliO order was made by consent, 
hub the fact has not been disputed, and it. may bo taken to have boon so. 
The judgment was givon in a proceeding in which tho Sannials were peti- 
tioners and tho Bhuttacharjias were judgment-debtors. Ramkumar 
Ghose ’was nob a party to tho proceeding. Ho did not, however, oroceecl 
to a sale under the execution against tho Bhutbacharjias of tho decree for 
mesne profits which he had attached, hub he entered into a private 
an-anRement with tl.om. hy which thov »ol.l to him tho whole of the mosne 
profits due to them undor their decree against tho Sannials. together wibb 
ill interest due thoreon. in lieu of the sum of lU 7-l,oOG duo to 
the decree obtained against thorn by .Vuund Chunura Ghose^ his 
Tlio arrangomonb was carried into elTocb by a deed of salo, dated tho 15bh 

Chovt 1272, con-ospouding with the 27th March ISbb. 
stated hv the High Court that tho only question they had to deal with was. 
whether Ramkumar Ghose, hy purchasing tho Bhuttacharjias ^ 

mesne profits on the 27th of March 1866 after heir 
tlio Sannials to have their decree adjusted hy ^ ^ ^ 

•der of the Hth September. 1865. was bound by tnat ordei. 
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coDsequently lost the advantage whioh he had gained by attaching the 
Bbuttacbarjias' decree. 

The Subordinate .Judge had held that Ramkunaar Ghose, by privately 
purchasing the mesne profits from the Bbuttacbarjias, bad destroyed 
the right which he possessed under his attachment as a decree*holder, 
and stayed his execution against the Saunials. The High Court reversed 
that decision, and held that the benefit of the attachment was not 
affected by the private purchase, and that Bamkumar Ghose was 
entitled, so far as might be necessary to secure bis own rights, to bold 
the decree clear of the incumbrance created by the consent-decree 
between the Sannials and the Bbuttacbarjias which had been recorded 
behind his back while the property was subject to his attachment. 
They, however, limited the right of Ram-[117] kumar Ghose to avail 
himself of the mesne profits freed from the Sannials' right of set-off to the 
extent of satisfying the amount of his decree against the Bbuttacbarjias 
with simple interest to the 14th September. 1865, the date of the consent 
order. 

Their Lordships are of opinion that the private sale to Bamkumar 
Ghose was not tantamount to, and had not the same effect as, a sale in 
execution of Bamkumar Ghose’s decree, under which the mesne profits had 
been attached ; and that Bamkumar Ghose, by virtue of bis purchase, 
acquired no greater interest than the Bhuttacharjias had in the decree for 
mesne profits, and consequently that he was bound by the order of the 14th 
September, 1865. 
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By 8. 201 of Act VIII of 1859, it is enacted that if the decree be for 
money (which Bamkumar Ghose’s decree was), it shall he enforced by the 
imprisonment of the party against whom the decree is made, or by the 
attachment and sale of his property, or by both, if necessary. By s. 205 debts 
due to the judgment-debtor may be attached and sold as property in exe- 
cution of a decree. Bv s. 236, where the property shall consist of debts 
not being negotial)le instruments or sliares in any railway, banking, or 
other public company or corporation, tlie attachment shall be made by 
a written order prohibiting the creditor from receiving the debts, and the 
debtor from making nayment thereof to any person whomsoever until the 
further order of the Court ; and then by a. 240, in the case of an attach- 
ment by written ortler, any payment of the debts to the judgment-debtor 
after tlio order shall have been made known in the manner in the said Act 
mentioned, and during the continuance of the attachrnoot, shall ho null and 
void. 


It is not necessary to decide whether, if Bamkumar Ghose had 
purchased at a sale, ut)der his execution, tlie attachment would tiave 
protected him from the effect of the order of the 14th September, 1865, 
the attachment having been issued pendente Hie. — that' is to say pending 
tho proceedings botsvoen the Sannials and the lihuttacharjiasi in which 
the quo.stiou was raised as to the right of set-off. It may be admitted 
for tho sake of argument, hut only for tho sake of argumout. that 
[118] the order of the lltii September. 186-5. made by consent of the 
Sannials and of the Bhuttacharjias, directing the sot-o'ff, amounted to a 
payment of the mesne profics hv the Sannials to tho Bhuttacharjias. and 
a receipt thereof by the Bhuttacharjias within the meaning of s. 240.' The 
effect of that section, however, is. not to render the payment of a debt 
which has boon attached in execution absolutely void, under all circum- 
stances and against every one. but merely to make it void, so far as may 
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be necessary to secure the execution of the decree. The principle is clearly 
laid down in the case of Annand Loll Doss v. JuUodhur Shatv (l). 

Tne private sale, pending the attauhcnent, was binding upon Ram- 
kumar Ghose, and also upon the Bhuttacharjias. Raunkumar's decree 
was satisded by the sale to bim of the mesne profits in lieu of the sum 
due to bim under bis decree. He never afterwards could have proceeded 
to execute that decree or to sell under the attachment. By privately pur- 
chasing the mesne profits which he had attached, he abandoned his 
execution, and also the attachment, which was a part of the execution. 

Tnere is a great distinction between a private sale in satisfaction of a 
decree and a sale in execution of a decree. In the former, the price is fixed 
by the vendor and purchaser alone : in tne latter, the sale must be made 
by public auction conducted by a public officer, of which notice must be 
given as directed by the Act, and at which the public are ontitlod to bid. 
Under the former, the purchaser derives title through the vendor, and 
cannot acquire a better title than that of the vendor. Under the latter, 
the purcliaser, notwithstanding he acquires merely the right, title, and 
interest of the judgment-debtor, acquires that title by operation of law 
adversely to the judgment-debtor, and freed from all alienations or incum- 
brances etlectod by him subsequently to the attachment of the property 
sold in execution. 

The High Court relied upon the case of An7iavu7iavada7i v. Ii/asawni/ 
Pillni (2), but there is adistioction between that case and the present, for 
there the property sold was hypothecated to the plaintiff by the bond for 
which the decree was obtained. The case, however, is of no greater 
authority than [ll9] the decision under consideration, and tbeir Lordships 
are not prepared to say that it would have been affirmed on appeal. 

Their Lordships cannot but regard as lamentable, the long, harassing, 
and expensive litigation to which the Sannials '“ive been subjected m 
endeavouring to obtain the fruits of their decree of 1828, an object wbich 
although upwards of half a century has elapsed since the da^e of the 
decree they have not as yet attained. It is indeed a subject of deep 
rocret that in the course of that litigation so many coutradiciory and 
contlicting judgments have been delivered, sometimes on appeal from an 
l^^fenor to 1 superior Court, and sometimes even by the same Judges m 

reviewing their own judgments. 

7C 119 (P.C.) = 4 Shome L.R. 239 = 4 Sar. P.C.J, 216 = 10 C.L.R 87 = 8 

lad. Jur. 379. 

PRIVY COUNCIL. 

Present : 

Sir B. Peacock, Sir ,V. Sr/iith, Sir li. P. Collier aiid Sir R. Couch. 

Tarakciiandra Bhuttachaiuia V. Baikantnath Sannial 
and another. [26th January, 1881.1 

THE hearing of the appeal of Tarakchandra Bhuttacharjia s. Baibant- 
nathianoial a„/aootbe. havio, been 'nta-P-a by t e 
Sir lames Colvile. the case was re-argued this aa> nerore 
am) S Lai Jships • judgment, at the close of the argument, was del,- 

vered, on the following terms by— 

(2) G M. H. C. R. 65. 

(1) 14 M I. A. 649, 1550). ' 
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JUDGMENT. 

Sir B. Peacock. — Their Lordships are of opiuion that the decision 
of the High Court was correct as to tlie construction of the order of the 
14th September 1865. That order runs as follows : — 

" .At tbo heatinj’ of this case this day by consent of both partio.s it (torn) arranged 
that the plaintiff (torn) have simple interest only <tora), original decree from the year 
(torn), date cf p.aymcnt, it being (torn) that the cross-decrees of (torn), for wasilat also 
bears simple interest from date of ascoctainmont only. Tbe orders, therefore, for 
calculating interest on tbe one band upon the sum ascartained to bo due in l'^50, and 
for setting ofi tbe vvasilat due to defendants year by year is molided, and there 
will bo no annual account to sot tho two accounts against one another. The simple^ 
interest only will bo calculated from 1828, [120] when the other decree can bo set oS 
against tho gross amount once for all. Decroe as above, with costs in proportion.” 

From this judgment, and from tho decree which was drawu up upon 
it, it appears to their Lordships that the intention of the Court was, as 
the Court have themselves suh.sequently expressed in the judgment now 
under appeal, tliat the interest sliould he calculated on the Sannials’ 
decroe from 1828 down to biie time of that order, and that interest on the 
mesne profits, which had been assessed as due to the Bhutbacharjias, 
should 1)0 calculated at the same rate of 12 per cent, from the date 
when those mesne profits were ascertained, down to the time of that 
order of tlie 14bh September, 1865. In point of fact tlie interest was 
calculatel up to tho 31sfi of Dccsembor in that year. I)ut in tijat respect 
the Bhuttaoharjias, who were tiio appellants, have gained a benefit, and 
the other siilo have not objected. Their Lordships, therefore, think that 
the judginoiib of tho liigli Court, so far as it relates to t.lio calculation of 
interest, is quite correct. 

Tlio decree of tfio Rhubtacharjias has not l)9an sob out on this record, 
bub it appears that that decree included other matters than tl )0 mesne 
profits which were allndod to in the order. On the taking of blio accounts 
before the Juilge of tho lower court, tho Sannials admitted a set-off to 
tho amount of Rs. 3,00,101-0 1. T’>at amount included tho sum of 
Rs. 16, 32i-10-15, in addition to the Ks. 2.11,914- 1 1-1 1 , the amount of 
mesne nrofits as appears in the .\pn(jndix \-l reforred to in the judgment 
of tho Tudgo of tlie lower Court. Bub in the account taken by the ollicor 
of the High Court, and in tho decree of the High Court itself which was 
drawn up upon that account, no allusion whatever is made to tlie sum 
of Rs. 16,324-10-1.5. No explanation could bo given at tho Bar of this 
omission. Their Lordsliips, therefore, tliink that the cause should ho 
remanded to tho High Court bo consider and determine whether or not 
that sum or any part tliereof should ho deducted from the sum decreed to 
the respondents. 

In adjusting tlie accounts between tho parties, tho High Court has 
calculated interest on the R«. 291-7 allowed for the .\miirs fees from 
the 28th So|>temhor IH2S. whereas interest on that £121] iicoount should 
have l)eon calculal^^d only from tlie 25th .Juno 1844. It is a very small 
matter, hut their Lordships tliink that tho liocree ought to bo amended 
in that rospeot by deducting from the amount decreed, bo tlie respondents 
the excess of interest so allowed. 

Their Lordships will, tliorofoio, humblv advise Her Maje.sty that the 
decree ho varied to that extent, and th i-, the ease ho remanded to the 
High Court for the puroose of considering and determining whether tho 
sum of Hs. 16, 324-10-15. or anv part thereof, sliould or should not be 
deducted from the sum decreed bo the respon i, nts, and that in all other 
respects tho decree ought to he allirmod. 


18S1 
Jan. 20. 

Privy 

Council. 

7 C. 119 
(P-C.)- 
4 Shome 
L R.239 = 

) Sar P.C.J 
216 = 10 
C.L.R 87 = 
9 lad. Jur. 
379. 


627 



1881 

JAN. 26. 

PlUVY 

Council. 

7 C, 119 
(P.C.) = 

4 Shome 
L.R. 239 = 

4 Sar. P.C J. 
216 = 10 
C.L.R. 87 = 
5 led. Jup. 
379. 


7 Cal. 122 INDIAN DECISIONS, NEW SERIES [Yol. 

Upon the whole their Lordsliips thinlc that the appellants ought to 
pay the costs of this appeal. 

Solicitors for the appellants: Messrs. Wrentinore and Swinhoe. 
Solicitors for the respondent Ramkumar Ghose : Messrs. Oehme and 
Sunimerhaya. 
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FULL BENCH. 

Before Sir Richard Garth, Kl.. Chief Justice, Mr. Justice Pontifex, 
Mr. Justice Morris. Mr. Justice Mitter and Mr. Justice 

McDonell. 


The Empress v. Kassim Khan 

AND 

The Empress v. Muss.amut Dahia and another.* 

113th April. 1881.] 

Cri.HinaJ Procedure Code (Act X of 1872). ss. 118. UQ-Penal Code (Act XLV of 1860), 
s. 191. 

Neither the \vord.s ‘‘shall answer all questions” in s. 118 o£ the Code of 
Ci-irainal Procedure, nor the words "shall bo bound to answer all questions 
in -s. 119 of the same Code, constitute " an express provision of the law to state 
the truth ” within the mcanins of s. 191 of the Penal Code. 

ri22l Sections US and 119 are merely intended to oblige persons to give such 
inlormatioa asthev can to the police, in answer to the questions which may be 
put to them, and they impose no legal obligMion on those persons to speak tbc 

truth. 

[N.P., IOC. 405 (106). (F.B.) ; Appl., 23M. .'>41 (.54G) = 1 Weir 112.] 

In Kassim Khan’s case it appeared that the accused was a witness 
for the prosecution in a criminal trespass case tried by the Deputy 
lilagistrate of the Sunder Sub-division of Midnapore. and he thoro stated 
on oath that some previous information which ho had given to the lolice 
was false. The Police ollicer. who conducted the case for the prosecution 
applied for and obtained sanction to prosecute the witness under s. LJ6 
oftlie Penal Code. The accused witness was tried by tho .Joint Magis- 
trate, who discharged him on the 

was no nrospect of proving that the accused s 

actually false Tlio Magistrate of the District referred the case to he 
Court, under s. 29G of the Code of Criminal Procedure, in ^^der fhat the 
proceedings of the Joint Magistrate should and a oti 

accused ordered. The reference came on before Justice 1 ontifex 

and Mr. Justice Field, who referred tho matter to a hull Bench in the 

question submitteo to toe Full Bench I under- 
Stand to be this • Can a person be convicted under s. 193 of the i enai 
Code for giving false evidence, the words alleged to be false having bee 
spoken to a Police ollicer engaged in making an investigation under the 
provisions of the Code of Criminal Procedure .’’ _ 

'■ The definition of giving false ov^ence (s. 191) is._ 

cb, ■ „i:r— ^ "St- sSoSin! 

ill Criminal, Appeal. No. 790 of 1880. 
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‘ Whoever — 

(1) being legally bound by an oabb. 

(2) or by any express provision of law, to state tbe truth, or 

(3) being bound by law to make a declaration upon any subject, 
makes any statement which is false, and which bo either knows or 

believes to bo false, or does not believe to be true, is said to give false 
evidence.’ 

” It will probably he admitted that (3) has no application to 
[123] the present case, and that it is concerned only with that class of 
oases, of which the declaration to be made by a person obtaining a mar- 
riage license is an example. 

Sections 118 and 119 of tlie Code of Criminal Procedure empower 
a Police oilicer making an investigation to examine persons acquainted 
with the facts of the case under inquiry, and enact that such persons shall 
answer all questions relating to such case, put by such officer, except cri- 
minating questions. Such answers may be reduced to writing, but they are 
not to be signed by the person making them, nor are they to form part of 
tbe record, or be used as evidence. 
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“These provisions of the Code of Criminal Procedure require the persons 
examined to anstocr the questions put to them, but they contain no express 
provision that such persons shall state the truth. This seems to take the 
case at once out ol (2). 

“ Then as to (1), can a Police otlicer administer an oath ? The Code 
of Criminal Procedure does not provide for the administration of an oath 
by a Police oflieer, bub does nob expressly prohibit it. In the case of 
accused persons, an oath is expressly prohibited. It has never been usual 
for Police otlicors to administer an oath. Then were ss. 4 and 5 of The 
Indian Oaths Act, X of 1873, intended bo alter this practice ? Consider 

the words ' who may lawfully be oxaminod before any person 

having l)y law authority to examine such persons. ’ in s. 5. 

My own view is, that the practice was not meant to bo altered. 

■■ If, as a matter of fact, no oath was administered by the Police 
oflicor, 1 think there is an end of the question. 

" The accused in this case gave certain information to tbe Police. 
Before the Magistrate, lie swore that this information was false. The 
District Magistrate desired to have him punished under s. 193 of the 
Penal Codo for giving false evidence in bis statement made to tbe Police. 
Ibis suggested that he cap be convicted on an alternative charge of 
giving false evidence cither in his statement made to the Police or in that 
made to the Magistrate. 

The .Joint Magistrate discharged tlie accused without drawing up a 
charge or calling upon him to plead to it, on the [124] ground, as it 
would seem, that there was no other evidence besides bliesa two con- 
tradictory statements. The Magistrate of the District asks us to quash 
tbo .Joint Magistrate’s proceedings and order a retrial. 

I do not concur with the case of Nun Cliand Mookrrjcc (1). There 
is, as 1 have above pointed out, no provision of law which binds a person 
to state the truth in answer to a question put by a Police officer, and 
unless a person is legally bound by an oath or by an express provision 
of la%v to state the truth, the otlouce of giving false evidence cannot 
be committed.” 


(1) 20 W. R. Cr. R. Jl. 

(>2U 
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PoNTiFEX, J. — -I agree. The man might possibly be tried for 
making a false cliarge, or giving false information to a Public officer.” 

The Empress y. Mussamut Dahia and Chedee Dhanuk was an appeal 
from a judgment and sentence passed upon them by the Sessions Judge of 
Tirhoot. Tlio f icbs of the (ra’^e are set out in the Eeference to the Full 
Bench made by Mr. Justice Mitter and Mr. Justice Maclean, the terms of 
which are as follows : — 

“ A woman of thirty years of age. called Guniya, was drowned in a 
well : she was tlie daughter of the appellant, Dahia. 

” Information was given at the thaiia by a ohowkidar on the 8th 
September, tiiab Guniya had accidentally fallen into the well. The head 
constable enquired into the case, and the appellant, Dahia, made a state- 
ment that her daughter had fallen into the well. 

‘ On tiie 12th September, the same chowkidar reported that there was 
a rumour that the deceased had been pushed into the well by a boy called 
Mahadeo ; and on the 13th September, Dahia made another statement to 
the head constable, which is marked B on the record. In this statement 
she distinctly stated that she had seen Mahadeo push her daughter into 
the well. 

” Mahadeo was sent up on a charge of murder, but it was found to be 
false. In those proceedings Dahia gave evidence before ths Magistrate to 
the effect that her daughter fell into the well accidentally. i\Iahadeo was 
dischaigod, and proceed- [l25] iogs taken against Dahia and three others. 
They were committed on charges under s. 211. but the Judge added char- 
ges under s. 193, and, in concurrence with the assessors, has convicted 
D.iliia and her relative Chedee under that section. 

We tliink it is sufficiently proved that Guniya fell into the well, 
and tliab Mahadeo did not intentionally nush her in. It is also, we think, 
cloai'. tliat Dahia falsely Cold the head constable that she hail soon Maha- 
deo pusii her dauglitor into the well. Tlie head constable proves her 
statement to him. The case against the appellant Chedee is similar, ex- 
cept lhab tlu! heatl constable proves only the record ho made of Chedee s 


•.taboinont, and not tlie words of that statement. 

Wo entertain cousidorablo doubts whether, on the facts stated above, 
i conviction for an offooce uniier s. 193 of the Penal Coda can be sus- 
aiiu’d. The Judge relies uuoii the decision of this Court in Niin Chand 
Mookerjee's case (1), in which this passage occurs at page 43 : - 

*' ' But it is not necessary under s. 194 that the false evidence which 
s given should be the evidence given in a Court of Justice. Section 191 
inovidos that whoever is bound by any express provision of law bo state 
ihe truth upon anv subject, and makes any statement which is lalse, and 
vhicb he knows or believes bo be false, is said to give false evidence. Now. 
jtider s. 1 19 of the Codo of Criminal Procedure, a Police officer making 
in investigation may examine orally any person supposed to be acquainted 
.vith the facts and circumstances of the case, and such person shall bo 
)Ound to answer all questions put to him by such officer; and it 
i complete offence of giving false evidence as deffned by a. 191, baking m 
;onsider,aiontho provisions of s. 118 of the Code, if a false statement had 

)uon riiailo by such person. ^ . . u 1 1 Ka fn 

•• .\s wc are not prepared to follow this decision ^ 

,ave an autho. itativo ruling on the point, which we would put m the lorm 

5f Miis question — 


(1) -20 W. R. Cc. R. 41. 
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“ Whether the words 'shall aoswer all questions’ in s. 118, or the 
words ‘shall be bound to answer all questions’ in s. 119, Criminal Proce- 
dure Code, constitute an express provision of law to state the truth within 
the meaninp of s. 191, Penal Code?” 

[126] Mr. G. C. Kilby for the Crown.— Under s. 118 of the Criminal 
Procedure Code, the accused was bound to answer all questions put to 
him. If he refuses to answer, he may be punished under s. 179 of the Penal 
Code, and the accused cannot be said to have answered the questions put 
to him within the meaning of the section if he gives answers which are 
intentionally (a)se. Besides, being " bound to aoswer” in s. 119 of the 
Criminal Procedure Code, must mean bound to answer truly. He is 
legally bound to speak the truth, and if he does not. he is punishable 
under s. 191 of the Penal Code. A person who gives information, or who 
is examined under ss. 118 and 119 of the Criminal Procedure Code, is a 
witness. He is called so in the marginal notes to those sections. 
[POKTlFEX, J. — I see no reason why he should be called so.j He is 
punishable under s. 193 for giving false evidence. 

Cur. ad. vult. 
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JUDGMENT. 


The judgment of the Full Bench was delivered by 

Garth, C.J. — We think it plain that, neither the words “shall 
aoswer all questions” ins. 118 of the Criminal Procedure Code, nor 
the words “ shall be bound to answer all questions” in s. 119 of the 
same Code, constitute “an express provision of law to state the truth” 
within^he meaning of s. 191 of the Penal Code. 

Sections 118 and 1 19 are, in our opinion, merely intended to oblige 
persons to give such information as they can to the Police in answer to 
questions which may be put to them, and they impose no legal obligation 
on those persons to speak the truth, unless we import the word “truly” in 
each section after the word “questions,” which we clearly have no right 
to do. 

Investigations in a Police Court are not, as a rule, conducted with the 
same care and accuracy as proceedings in a Court of Justice; and we 
think that it would be extremely dangerous to the liberty of the subject, 
if information thus loosely taken by a Police ollicer could bo made the 
subject of a prosecution for giving false evidence. 

It may bo that, in some cases, the giving of false information may 
be made the subject of a ditl'erenb charge under other sections of tho Penal 
Code; but this is a matter upon which we are not now called upon to give 
an opinion. 
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Limitalion—Instahnents —Decree Payable by Instalmen's—Rent Decree—Benq. Act VIII 
of 1869, s. bH—CoHstruclion of Hialutes. 

Per Garth, C.J.. and Morris, J. (PRINSEP, J., dissenting),— Tbo words 
" from Ibo date of such judgment ” in 8. 58 of Beng. Act VIII of 1869, should 
be read as if they were, “from the date when the rent is .idjudgod to bo payable.” 

Per PRINSEP, J. The '■ date of such judgment ” in s. 58 of Beng. Aot VIII 
of 1669, means the date on which tbo judgment was dolivored. 

Where the terms of an Act are clear and plain, it is the duty of the Court to 
give eficct to it as it stands. 

[Dies., 9 C. 711 (715) (F.B )*12 C.L.R. 318.] 

This was an application for execution of a money-decree for Ks. 100, 
which was passed against the defendant, under s. 30 of Beng. Act VIII 
of 1869. on the ‘24tb of January 1876. The decree directed the payment 
of the money by seven instahuonts, the first to bo paid on the 12bh of 
February 1876, and the last on the I2th of .August 1879. A previous 
application, which was made on the lOch of January 1879 was struck off 
on the 7th of March 1879. Tiio present application was made on the 5fch 
of April 1879. 

The Court of first instance dismissed the suit as barred by limitation, 
l)ut this decision was reversed on appeal by the Judge of Rungpore, who 
lield, first, that the application of the 5tli of April was not a substantive 
application for execution, but merely a contiouation of the application of 
the lOth of January 1876, wliicli had been struck off improperly ; and 
[l28j secondly, that, notwithstainling the terras of s. 58 of Bong. Act 
Vlll of 1869, limitation ran from the default in payment of the instal- 
ments, and not from tlie date of the judgment, citing the case of Dchari 
hall Mookerjee v. Mumjola Nath Mookerjee (1). 

The judgment-debtor appealed to the High Court. The appeal was 
heard by Morris and Prinsep, JJ.. who differed in opinion, in consequence 
of which, the case was again argued before the same learned Judges and 
the Chief Justice. 

Ihiboo Bhnirub Chunder Bancrjcc for thd appellant. 

Baboo Ishur Chunder Chuckerhutty for tbo respondent. 

JUDGMENTS. 

G.VHTH, C. J. — Tho Judges of the Division Bench having ditfered in 
opinion, this case has been referred to mo as a tbird Judge, aud wo have 
lieard tiie point in difference again argued before us. 

Tlio suit was brought under s. .30 of the Rent Law, and a decree 
was made in the Court of first instance by consent of the parties 
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[127] APPELLATE CIVIL.' 

Before Sir Richard Garth. Et., Chief Justice, Mr. Justice 

Morris and Mr. Justice Prinsep. 

Gureebullah Sircar zj. Mohun Lall Shaha 

AND OTHERS {Dccree-holders).* 
i2nd April. 1881.] 


• Appeal from Appellate Order. No. 32 of 1880, agaiost the order of H. Beyeridgo. 
Esq.. jSdge of Kuncpore.cUtcd the 15th ScTtember. 1879, rovers , dr the order of Baboo 
Go|.oo Mobuii Mookerjee, Munsif of fuibandha. ditvod the 5th July 1879. 

(1) 1 C- L. R. 371. 
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on the 24bh January 1876, for the sum of Rs. 100, payable by 
instalments. The first instalment of Rs. 10 was payable in January 
1876, and the remaining instalments of Rs. 15 eaoh were payable respect- 
ively, in January and August of the years 1877, 1878, and 1879. the last 
becoming due in August 1879, or upwards of three years from the date 
of the decree. On non-payment of any one of these instalments, the 
whole sum decreed became due. 

The two first instalments were not paid in due course, and the whole ^ 
amount thus hecame payable. 

An application for execution was made on the 10th of January 1879, 
which was struck off on the 7th of March following, in consequence of no 
one appearing in support of it. Another application was made on the 
5th of April following, and an objection was then taken, that by the 
terms of s. 58 of the Rent Law (Bang. Act VIII of 1869) no execution 
could legally be issued upon the judgment, inasmuch as more than three 
years had elapsed from the date of the decree. 

[l29] The answer to this objection was two-fold : — 

] St . — That the application on the 5th of April was only a continuation 
of the former application of the 10th of January ; and 

2nd. — That, in a case like the present, the language of s. 58 ought not 
to be construed literally, but that the three years’ limitation ought bo be 
reckoned, nob from the date of the judgment itself, hut from the day when 
the sum decreed was adjudged to be payable. 

Ic was argued, and argued truly, that if the three years' limitation 
was to be reckoned from the date of the judgment, any decree, although 
obtained by consent, by which the amount payable would become due by 
instalments or otherwise at a date more than three years subsequent to 
the judgment, would ho absolutely useless : and conseciuenbly that it would 
be impossible for any Court to make a valid decree for a sum payable by 
instalments at a time more than three years from the mnking of it. 

This would, of course, he materially limiting the power, which is 
given to the Courts by s. 210 of the Civil Procedure Code, to jnake any sum 
decreed payable by instalments. 

On the otlier hand, it is argued that the very object of s. 58 was, in 
the first place, to prevent the Courts from postponing the payment of rent 
for more than three years ; and in the next place, to oblige decree-holders 
to enforce their decrees witliin that period, on pain of losing tlieir money 
altogether. The intention was bo prevent ryots being harassed and 
oppressed by rent decrees being kept hanging over their lieads for a 
lengthened period. 

I confess I have had great dilliculty in coming to a conclusion upon 
the point, and I am nob at all sure that I have at last arrived at the correct 
one. 

On the one liand, the language of the section appears to bo very plain, 
and there is no doubt much reason in the argument, that the sooner those 
rent claims are finally settled, the hotter it is for the interests of agricul- 
ture. 

On the other liand, it seems hardly reasonable, that when a ryot is 
really unable, from poverty or otherwise, to pay the [130] whole rontwithin 
three years, a Civil Court should bo positively disabled (even at the instance 
of the ryot liimself, and out of consideration for his poverty, for, from 
making a decree payable by instalments extending over more than Lluoo 
years. 
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Most of tbe authorities which have been cited appear to me to render 
us little or do assistance : but it was decided in tbe case of Goloke Money 
Dabia v. Mohesh Chunder 3/bsa (l) that the words no process of execu- 
tion shall be issued on a judgment after the ‘ lapse of three years ’ in s. 58” 
mean, that execution shall not issue unless a proper apnlication in made 
for it within three years. In this the Court seems to have adopted the 
view taken by the majority of the Full Bench in tbe case of Krishna 

Ghose V. Kailas Chunder Bose (2). 

These cases certainly serve to show no more than this, that the Court 
will put a reasonable construction upon Acts of the Legislature, and will 
not allow the strict language of a section to prevent their giving it such a 
construction. Authority is scarcely needed for such an elementary princi- 
ple. 

The question with me has been, whether we ought to extend that 
principle ro the prusent case; and 1 iiave coma to the conclusion that we 
ought. Wo must, I think, rea<l s. 58 of the Rent Law with s. 210 
of tho Civil Procedure Code, and it seems to mo manifestly for tbe 
benefit of ryots, that full powers should be given to the Courts to make 
rent decrees payable by instalments. 

If I am right in this, I think it almost follows as a matter of course, 
that it would be a great injustice to a decree-holder, whose rent is thus 
made payable by instalments, to give him a shorter time for executing 
bis decree than one whoso rent is made payable at once. 

I therefore think, that the reasonable construction of the two sections 
taken together isthi.s, that the words “from the date of such judgment” in 
s. 58 should bo read as if they were “ from tlio dato when the rent is 
adjudged to be payable.” 

if I am wrong in putting this somewhat liberal construction upon 
tho wonis of tho section, I boon I may bo sot right either by a Full Bench 
or l)\' the Legislature. 

[131] The result of this decision will be, that the appeal will be dis- 
missoil with tho costs of both hearings in this Court. 

Morris, J, — I concur. It seems to me that, in the absence of 
express provision, a local Rent Law cannot, by implication only, he under- 
stood to restrict the general right possessed by Civil C >urts to give decrees 
for amounts piivahlo by instalments over a period exceeding three years. 

pRiNSliP. •). — I regret to bo tinablo to concur in tho opinion expressed 
by my learned colleagues in this case. In my opinion the terms of s. 58 
of tho Rent Law prevent tlio further execution of this decree. 

Section 31 of tho Rent Law declares, that tho Code of Civil Procedure 
shall regulate all proceedings in suits of this description, save as m that 
.•\ct is otherwise provided. The Code of Civil Procedure (Act VIII o 
1859), 8. 191, .leclares, that in all decrees for the payment of money, the 
Court inav, for any sulliciont I'eason. order that the amount shall bo paid 
by inscalmonts: but a. 58 of the Rent Law provides, that no process of 
execution of any description whatsoever shall be issued on auy judgmen 
in anv suit ” (for arrears of rent) ” after the lapse of three years from the 
date of such judgment, unless the judement be for a sum exceeding hve 
hundred rimees.” In mv opinion the date of tho judgment is the date on 
which it. is ,loliv 0 . 6 d (3). fo.- s. IBS of .Act VJII of ^s9_prov,des. timt 

4 B.L.R. F.B. 82. 


and 

881 . 


r ,J7 (2) 4 B.L.K. F.B. 82. 

\s\ the judsinont of Lord W^tbury. in In rc Risca Coni and > 

J 458; aud o, Bacon. J.. ui Ex pnrle Hatton. In re Greaves. L.R. U Ch. D. 


^34 
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** the judgmeot Rhall be dated by the Judge io open Court at the time of 
proDOUDuing it and s. 189 adds, ** the decree shall bear date the day on 
which the judgment was passed.” Further, I am of opinion, that the 
intention of the Legislature in enacting s. 58 was to insist on the early 
realizatiou of all decrees for small amounts of rent, by withholding any 
action of the Court towards obtaining payment by means of its processes. 
If acting under s. 194 a Court fixes an instalment beyond the term of 
three years from the date of its judgment so as not to come within the 
terms of s. 58 of the Rent law, in my opinion that decree is, in that re- 
snect, a bad decree, and incapable of being put into execution. With 
[132] the terms of s. 58 of the Rent Law so clearly expressed, the Court 
could have no sufficient reason for passing such an order. The consent 
of the parties would not affect the operation of the law as has been held 
by Peacock. C.J.. in the ciso of Krishna KamalSino v. Him Sirdar (1). 

I am. therefore, of opinion, that wo should read s. 58 of the Rent 
Law according to the plain sense of the words, it being our duty to ex- 
pound it as it stands. I would, therefore, sot aside the order of the lower 
Court. 

Appeal dismissed. 
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Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice McDonell. 


Koylasii Chundeh Ghosh and others {Vlamtiffs) v. Sonatun 
Chl'NO Bahooie ANl> OTHERS (DcfcHr/aii/s). • ll3th April. 1881.] 

J^asevieni Right of Way— Prescription —ICffecl of Illustrations— TAmitation Act (XV of 

1611}, s. 2(3 and [6) 

On the Gtb of April 1H7B, the pUuiitifls sued for obstructing; a right of \v\%y for 
boats in the rainy 8c<\sou Tbc dcfc'^dants admitted the obstruction but denied 
the right of way. The plaintiQs proved that tho right w<)S peaceably and openly 
enjoyed, and actually used by them, claiming title thereto as an casement and 
as ol right without interruption, from before 1855 do^sn to November 1876, since 
when no actual u^er of the wav by the plimtiffs had taken pUc#^. The lower 
Appellate Court dismissed the suit, on the ground that tbe plaintiff had made no 
actual use of ihe way within iwo yeir^ pluvious to the institution of the suit. 
Held, reversing the dcci**ioij of tbe Cour; below, that notwithstanding A *1 XV of 
1877 s. 20. iilns ibt, actual user within two yearn previous to tbc institution of 
the suit is not neccs-ary. in order that the right cUnned may be acquired under 
Act XV of 1877. rt. 20. 

Illustrations in Acts of the Legislatum ought never to be allowed to coutrol the 
pi lin ineining of the section to which they arc appended, especially when the 
effect would be to curt ill a right which tbc section in its ordinary sense would 
confer 

rCons 2G C 503 (60G) ; R.. 10 C P.L.H. 1 (3) ; 20 M 491 (183) ; 31 C. 041 = 11 C.W.N 
050 (9GS)»(> C.L.J. 237 ; U.13.R. (1802 00). Vol. 11. CIS ; G S.L R. Ind, 

Cas. 753-13 CrI. L.J. 721] 

Tills WHS a suit to eHtablisli a right of way over the clofendaats* land. 
Tno plaint, which was tiled on the (>th of April 1B78 [133] stated that, 

• Appeal from Appellate Decree, No. 2832 of 1^70, against the decree of Baboo 
Kobiii Chundcr Gangooly, Second Bubordinale Judge of Dncca dated the I3th October 
1870 reversing tbe decree of B^boo Brojo Nath Uoy, Ollicialing First Munsif of Moon- 
^iheegunge. da.ic I fhe28th December 1870. 

(1) 4 B.L-R. F.B 105. 



7 Cal. 134 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1881 
APRIL 13. 


Appel- 

late 

Civil. 


for upwards of twenty years prior to the institution of the suit, the plain- 
tiffs had enjoyed, during the rainy season, a right of way for boats, to and 
from their house, through certain channels cut in the defendants’ land. 
That the defendants had, on the 1st of June 1876, obstructed the way by 
tilling up the channels, and they claimed to have their right declared and 
the obstructions removed. The defendants admitted the obstruction, but 
denied the right of way. The Court of first instance gave the plaintiffs 
a decree, which was reversed on appeal, the Subordinate Judge holding 
that, as the last instance of actual user by the plaintiffs was in the rainy 
season of 1282 (June to November 1875), the suit was barred by s. 26 of 


7 C. 132 = 

4 Shome 
L.R. 144 = 

8 C.L.R. 281 the Limitation .\ct, XV of 1877. The Subordinate Judge also referred to 
= 5 Ind. Jur. Go/)ce Chand Sctia v. Dhonbwi Mohiin Sen (1) and Baboo Luchince Per- 
shad Narain Sinyh v. Tilnckdharee Singh (2). The plaintiffs appealed 
to the High Court. 

Baboo Hurry Mohun Chuckerbulty , for the appellants. 

Baboo Gurudas Banerjec, for the respondents. 


642. 


JUDGMENT. 

The judgment of the Court (Garth, C.J., and McDonell, J.) was 
delivered by 

Garth, C. T. — Tho plainbiff.>i in this suit claim a prescriptive right 
of oassuge for boats over the defenilants land, when it becomes covered 
with water during the rainy season. 

The first Court found that the plaintiffs had enjoyed this right for 
upwards of twenty years : and accordingly made a decree for the removal 
of certain obstructions which were put up by the defendants in June 1876 
for the purpose of preventing the plaintiffs from exercising their right. 

The lower Appellate Couit does not oxpressly negative tiie finding of 
the lower Court upon the facts, although it throws some <loubt upon its 
correctness. But it lias deciilod against the plaintiffs upon the preliminary 
ground, tliat as no actual exercise of the right had taken place within two 
years before suit, the plaiutilVs are barred by limitation. 

[l34j From Ibis judgment the plaintiffs have appealed : and wo 
have, thoroforo. to consider tlio tine moaning of the last clause of s. 26 of 
the Limitation Act, more especially when applied to the particular kind 
of easement with which wo are now dealing. And in order to see precisely 
liow the tjuosbion arises in the present instance, it will bo well bo take the 
facts as found by the first Court. 

The plaintiffs have enjoyed for upwards of twenty years this right 
of passage for their boats over the defondacts' land, when that land is 

flooded in the rainy season. . 

The first interruption of the plaintiffs’ right occurred m June itt/b, 
before the rains had commenced; when the defendants, with a view of 
preventing the plaintiffs from exercising their right, pub up the obstruc- 
tions, which are the subject of complaint. 

On tho 6th of April IS78. or about one year and ten months after 
the interruption, this suit was brought. 

Now, if the right was enjoyed by the plaintiffs for twenty years before 
tho interruption, and tho interruption itself was the first breach of 
menb, it is obvious that the enjoyment must have continued up to a time 
witliiu two years before suit, in winch case tnere would be no ba^. 


(1) n W. R. 101. 


G36 


(2) 21 W. R. 205. 
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But the Subordinate Judge considers that because there was no actual 1881 
exercise of the right within the two years, the suit is barred. AprHj 13. 

lie relies upon two decisions of this Court, — one in tlie case of Dnboo 
Luchmec Pershad Naraiii Shiyh v. TUuckdharee Singh (l), which doee not ApPBL- 
support him at all as there the alleged right was interrupted more than LATE 
two years before suit and the other, the case of Gopee Chund Setia v. QlVIL. 

Bhoobun Mohun Sen (2). which only supports him to this extent, that the 

learned Judge in that case refers to itlus. (i) of s. 26 as showing that there 132 = 
should be some actual user of the right within two years before suit. It is * Shome 
no doubt, upon the stvengtli of illus. (6) that the Subordinate Judge has 
dismissed the suit, and we cannot blame him ; for when the language of 8 C.L.R. 281 
a section points to one view of the law, and one of the illustrations of =3 
[135] the section points to another, it is a very difficult thing for the 8*'^* 
subordinate judiciary to decide which view to adopt. 

Indeed it is very difficult for the High Court, whose duty it is to 
construe recent .\cts of the Legislature, to say what pi-ecise weight ought 
to be attached to these illustrations. So far as they merely serve to 
explain the meaning of the section, we have no doubt that they may often 
be found useful, especially amongst a class of judicial officers who are not 
very conversant with the moaning or working of the section itself. 

We have already decided, however, more than once in this Court, 
that the illustrations ought never to be allowed to control tlie plain 
meaning of the section itself, aud certainly they ought not to do so. when 
tlio etVoct would bo to curtail a right which the section in its ordinary 
sense would confer. 

lb will he sufficient to say no more than this for our present purpose. 

The 2Gth section of the Limitation Act only renders it necessary, as 
far as wo can sec, that the enjoyment of the right claimed should have 
continued till within two years before suit. The section says not a word 
as to any actual user or exercise of the right within the two years. It is 
orjvious to us. that the enjovment intended by the section means some- 
thing very ditlerenb from actual user. In order to establish the right, the 
enjoyment of it must continue for twenty years ; but in the case of 
discontinuous easements, this does not mean that actual user is to continue 
for the whole period of twenty years. On the contrary, there may be 
days and weeks and montljs. during wliich the riglit may nob he exercised 
at all, and yet during all those days and weeks and mouths, the person 
claiming tho right may have boon in full enjoyment of it. 

The easement with which wo have to deal in tho present case alTords 
a remarkable illustration of this. 

The right wliich the plaintiffs claim can only ho used by them during 
tlie two or three months of tlio year when the defendants’ laud is flooded; 
and if there were a lack of rain, it is probable, that even for twenty or 
twenty-one montlis, the right might not he exercised at all ; and yet, so 
long as the plaintiffs’ riglit was not interfered with, whenever they had 
[136] occasion to use it, their enjoyment must, wo conceive, he consi- 
dered as continuing during all tho year round. 

Unless this wore so, u person in tlie plaintiffs’ position, who could 
only use his right during a short period of the year, could never gain a 
prescriptive right at all. 

Illustration {b), therefore, which would seem to make “enjoyment” 
equivalent to “actual user” must, we think, he rejected, especially as the 

(1) 24 W. K. ‘295. 
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(-2) 23 W. R. 401. 
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latter clause, which follows the words "The suit shall be dismissed.” is 
obviously quite unnecessary for the purposes of the illusbratiou. 

Tf bile view which we take io t.bis respect is not the right one the 
only way for persons in tiie plaincitfs’ oositioo to establish their rights 
by prescription, wouUl be to claim, nob under the Limitation Act, bub by 
immemorial user, and get the Court to presume tlieir rights after a twenty- 
five or thirty years’ eojoym *nt. unless the defendants could show 
anything to the contrary. Their Lordships in the Privy Council have 
lat(5ly held that it is not necessary chat such rights should be claimed 
under tlio Limitation Act. ; see Rajrup Koer v. Ahul Hossein (1). 

The case must, therefore, go hack to the lo.ver Appellate Court to try 
the question, whether the plaintiffs liave enjoye-J (in the sense whicli we 
attribute bo the word “ enjoy ”) the right which they claim for twenty 
years before the obstructions weie put up in Juno ]876. 

The cost in tins Court and in the Court below will abide the 
result. 

Case remanded. 


7 C. 137 = 8 C.L.R. 306 = 5 hid. Jur. 644. 

[137] APPELLATE CIVIL. 

Before. Mr. Justice Cunnimjham and Mr. Justice. Prinsep. 


KiIOHAUU.V {DefendanD c. Bcdree Narain Binuhi and ANOTHER 

{Plaintiffs). [I3bli April. 1881.] 


TAmilation— Minor's Right to Sue —JtimUalion Act (..^P of 1877), s. 7. 

-.uit by .V RiiJirdiriii on hehaU of a m nor is tb it of th« minor, .anJ is governed 
by tbu liw of liniifanon applicable to the minor. 

So, where a minor liaJ been dispossessed of his share in <'ortain property, 
wiiioii Bad been sold in eroention of a deeree. and where an npplic.atioii under 
«. •26'' of Act VIII ol 18.59 to obtim possession of the shire w is made by the 
tiion giiardiio of the minor, a-.d disillowed, and subsiuiucntly. but beyond the 
period of o x- ve^ir from the dale -.f the ipplicati 'o. a suit was brought to obtain 
po^scs^ion by an aher au.irdian of the infant, who bud been duly appointed.— 
Held that such suit was not barred by limitation, the right to sue being that 
of the minor, and that it might be exercised by any one duly appomied on his 
heh.iH during his minorilv. or oy the infant himself, within the tune limited by 
s. 7 of Act XV of 1877. after attaining his majority. 

Sref’iniitlu Sujjuroonnissa Dibef v. Moonshee i^oorul Hossein (2) and Huro 
Soandree Chow ihrain v. .-Ixitriiid -Vitfi Hoy Chowihry (.3*, followed. 

[F., 7 B. 179 (180) ; 9 C. P.L.R. 9 (10) : R.. 14 Ind. Oas. G94.] 


In this case the two phiiiititVs, who were minors, sued the defendant, 
.hrougli tlioir mother and guardian as next friend, to obtain a declara- 
,ion of tlieir title to. and for possession of. a 2-anna sliaro in certain 
dots of land. It appeared tliat a l-aniia share in these lands had belonged 
;o their father Bhiinraj Singh Sudia. who died in 1277 M. S.. conospon - 


mg 


with the vear 1870, leaving as heirs his sons Paliulwiui Sin^li, 
ieinindar Singh, and the two plaintiffs. On the 18th May 1877, the 

nterestof PahulwanSingli in this 4.anna share was sold m execution 


d S. Wright. Esq., Subordinate Judge of that district, dated the ff * 

(1)GC. 394. 1^) 17W. R.419. t3) 3 W.R. 8- 
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a decree against him alone, and in due course the sale was confirmed on 1881 
the 18tli June 1877 ; and the defendant, who was the auction-purchaser, APRiti is. 
obtained possession of the whole 4-anna share. On tlie 21st September 1877, 

[136] Zemindar Singh made an application to the Subordinate Judge Appel- 
undev .\ct VIII of IMoy, with respect to three out of the four annas share, LATE 
on behalf of himself and the present plaintiffs, alleging that they had Civil. 
been dispossessed of tlieir share in the property by the auction-purcliaser, — 
and praying tliat his possession over tlieir 3-anna share might he set 7 C. 137 = 
aside; but, on tlio 9tli November 1877, this application was rejected. ® 630 

Subseciuently the plaint in the present suit was filed on the 22nd January *9 Jur. 

1879, tlie motlior of tlio two minor plaintiffs having been duly appointed 644. 
their guardian. Tlie defendant, in his written statement, eoutended, that 
the suit was barred by limitation, inasmuch as it was not brought within 
one year of the date of the order of the 9th November 1877 : and also that 
the debt, for which the property was attached and sold under the decree 
against Pahulwan Singh, was contracted for the benefit of the joint family 
and that, therefore, the whole of the joint family property was liable. The 
Subordinate Ju<lge dismissetl the suit, holding tliat it was barred by limi- 
tation, and that it was, therefore, unnecessary to go into the merits. 

From that decree the plaintift's appoal.^d, and the lower Appellate Court 
reversed it, and remanded the case under s. •'j(>2 of tlio Civil Procedure 
Code, for tho purpose of its being disposed of on the merits. 

The defendant then specially appealed to tlie High Court. 

Ibiboo Tornck Nnlh Paulit, for the appellant. 

Bal )00 Jinm Chuni Milter, for tlie respondents. 

JUDGMENT. 

Tlio judgment of tlie Court (CUNNINGII.XM and Phixsep, JJ.) was 
delivered by 

GUNNlXdii.vM, J. — In execution of a decree obtained against Paiml- 
wan Singh the eldest of four brothers. Zemindar the second brother, as 
guardian of the two youngest minors intervened under s. 209 Act VIII 
of 1859 ; but his opposition was disallowed on tho 9tb November 1877. 

On 22ud January 1879, Pryabuttee, tho inotlier of these minors, who 
has since been appointetl guardian in the place of Zemindar, instituted 
tho present suit on their bclialf to set [l39] aside tlio order of tlie 9tb 
November 1877, and to recover possession of the minor's property. 

Tlio only point for our decision in special appeal is, wbotlicr this suit 
is barred by limitation, inasmucli as it has been brought more than one year 
from tlio date of the order passed under s. 209. Tlie first Court dismissed 
tlio suit as barred, but on appeal tho District Judge has set aside this 
order, aiul remanded the suit for trial, holding that as the plaintiffs are still 
minors, no limitation would apply to tliis suit. 

Wo are of opinion, that this view of tlie law is coiTeet. The right to 
gtiG is tliat of the minors, and can. under s. 7, Act XV of 1877, 1)0 exercised 
liy them within a certain time from their attaining majority. They are, no 
doubt, bound by any act lawfully done on tlieir behalf by a properly ap- 
pointed guardian, but if they have a riglit to sue, and that right has not 
been exorcised on their behalf by tlieir guardian, it exists until they arc 
qualified to act for thomsolves. 

The special appellant’s pleader argues, that Zemindar liaving failed to 
sue within one year, any suit by him would be barred : and that, con- 
sequently, the present guardian, bis successor, would also be barred, 
though probably the minors might themselves sue after attaining majority! 
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Tlie guardian, however, is no party to a suit. The parties are the minors, 
and he is only their representative. The law of limitation for suits only 
applies to the parties themselves. The law may be different as regards 
appeals, because a minor's rights ai*e not specially excepted in this respect. 
If, therefore, tlie minor’s right to sue is not affected by the law of limita- 
tion, it may be exercised on their behalf by any person empowered by 
law so to act, so long as they are incapable, by reason of minority, from 
acting for themselves. The cases of Sreemutty Suffiiroonnissa Bibee v. 
2lQ07ishee Noorul Hossein (1) and Huro Soonduree Chowdhrain v. A7inund 
Nath Roy Chowdhry (2) are in point. 

We, therefore, dismiss this special appeal with costs. 


Appeal dismissed. 


7 C. 140 = 8 C.L.R. 433. 
[140] ORIGINAL CIVIL. 
Before il/r. Justice Brouyhton. 


Watkins v. Dhunnoo Baboo. [4th May. 1881.] 

Infant — .Miaor — Next Friend— Costs of ilinor — Necessaries— Contract Act (2Z of 1872), 
s. C8. 

Wbnrc .1 suit has boon brouf^bt agaio.st a minor, the effect of which, if success- 
ful. would be to deprive tbo minor of bis property, the costs of successfully 
dofooding that suit on his behalf may, when his property is in the bands of the 
Receiver of the Court, be recovered from the minor as necessaries, in an action 
brought against him by bis attorney. 

CF..21 C. 872 (880): Cons.. 13 C.W.N. G43 (fi47) = 3G C. 768 = 1 Ind. Cas. 724 ; 
R.. 22 M. 311 (317) : D., 17 M. 257 (259).] 


This was a suit brought by tlie plaintiff, an attorney of the High 
Court, for the recovery of Us. 1,469-1 from tlie defendant who is a ininor, 
an account of work done and money paid for the defendant as his solicitor. 
It appeared from the plaint and the evidence in the cause, that, on the 8th 
of April 1870, tlie defendant, by his mother and next friend Champa 
lieelioo, brought a suit against his paternal uncle, one Chunnoololl Jolmrry, 
seeking for an account and partition of the estate of his grandfather, Inder 
Chundor Johurry. Shortly after the institution of tlie suit, Champa 
Beebco was reniove<l, and Mr. C. F. Pittar, an attorney of the High Court, 
was appointed next friend of the minor in her place. 

On tlie 2Hth of .luly 1876, a decree was made m the above suit, 
whorohy it was ordered tliat Iho partition asked for should be carried out, 
and that the share of the plaintiff should bo handed over to the Receiver 
of the Court, to he retained and managed by him for the plaintiff until 
tho latter should attain liis majority. .\ commission of partition was 
issued out and on its return it was found that the value of the minor s 


share was about a lakh of rupees. . ,r n i 

On the 20th of March 1877, one Paunch Cowrio Mull and otheis 
instituted a suit in tho High Court, against Clninnololl Johun-y. 
Champa Beeheo, and tho ininor. claiming that the ® 

subject of tl.e partition suit, was not the 

defendants, hub belonged to Paunch Cowrie Mull and his CO'^^ 
tiffs, who claimed to ho trustees thereof for the purpose of cau>^ 


(1) 17 W.R. 419. 


(2) 3 W.R. 8. 
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out certain religious trusts. Mr. Pittar was appointed next friend of the 
infant in that suit also, and the plaintiff in the present case was the 
infant’s attorney. The suit was dismissed with costs on the 20th of 
August, and this decree having been appealed from, the suit was finally dis- 
missed on the 21st of March 1879. On the 25th of September 1879, a 
w’vit of attachment was issued out against Paunch Cowrie Mull and others 
for the recovery of the taxed costs as between party and party, but 
the writ was not executed, as the plaintiff could not be found. The plain- 
tifl', Mr. Watkins, who had paid all the costs of the infant both in the 
Court of first instance and in the Court of Appeal, tlien instituted the 
present suit to recover tliem from the minor’s estate. 

Mr. Trrveli/an, for the plaintiff, contended, that tlie costs paid by 
the plaintiff, and incurred in tlie suit and appeal, were necessaries witliin 
tlio meaning of s. 08 of the Contract .Act : see Collins v. Brook (l), Brovn 
Y. Ackroyd (2), and Wilson v. Ford (3). 

Mr. T. A. Aj>car, for the defendant. — TI)o case is covered by Radhn- 
nauth Bose v. Snttoprosono Ghose (4) and Denonanth Bose v. Riu/yoobard ial 
Sivi/h (5), Collins v. Brook (1) has notiiing to do with this case. The 
otlier cases cited liave no reference to infants. 

Mr. Trevclyon, in reply, said, tliat the question as to wliether costs 
are " necessaries” was not entered into in the cases cited by Mr. .Apear. 

JUDGMENT. 


BiioUOUTON. J. — Tlie plaintiff, an attorney of this Court, seeks to 
recover Ks. 1,409-4, with interest, on account of certain costs incurred by 
him in defending a suit for the present defendant, who was, and still is, 
an infant under age. 

[142] lie contends, that these costs are “ necessaries ” within the 
moaning of the Indian Contract Act, s. OH. wliich enacts, that “ if a person 
incapable of entering into a cojitract, ite., is supplied by another person 
with necessaries suited to liis condition in life, the person who has furni- 
shed sucli supplies is entitled to be reimbursed from the iiroporty of such 
incapable person.” 

The infant, on the 8th of April 1870 through his mother and next 
friend, sued his uncle for an account and partition of tlie estate of his 
grandfatlior, an<l a decree was made by consent, on the 28th of July 1876, 
for partition. It was directed that the infant's share should bo <lolivered 
to tlie Receiver of this Court. Mr. C. F. Pittar, an attorney of this Court, 
was substituted for the mother as the next friend of the infant. The parti- 
tion was made, and the property allotted to the defendant is now in the 
hands of tlie Receiver. 

Afterwards, on the 20th of March 1877, one Paunch Cowrie Mull and 
others sued the infant and others, praying that the will of one Iloolassee 
Ijall-might bo construed : and that tlie rights of the plaintilFs, as members 
of a certain Punch and the other religious trusts under this will, might 
be ascertained, an<l tliat, if necessary, this suit might be treated as sup- 
plemental to tlie former suit. 

In this second suit also Mr. Pittar was appointed guardian ad litcyn 
for tlie infant. 

Tliis second suit was dismissed with costs. The plaintilFs appealed, 
and ultimately the appeal also was dismissed with costs. 


(1) d tl, and N. 700. 

(3) L. R. 3 Kxch. 

(.S) Unrcportwl, per WHITE, J.. 8lh June. 1880. 


(2> 5 E. and B. 819. 

(4) 2 Ind. Jur. N.S. 269. 
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Attempts have been made to execute these decrees for costs, but the 
persons a|*ainst whom this execution was sought cannot be found, and 
have no property. 

If Paunch Cowrie Mull had succeeded in his suit, the property adjudged 
to the infant in the first suit would have been swept away. 

There was, however, a good defence to the suit: and it was therefore 
necessary, in the ordinary acceptance of the term, that proceedings should 
be taken to protect the interests of the infant from this attack whicli was 
made on his property. 

A proper and responsible person was appointed to act as ClM] guardian 
to the infant, and to see that no unnecessary proceedings should be taken 
on l)is behalf : and the guardian protected himself from personal liability 
l>y an agreement with tne present plaintiff, who was retained by him to 
act as attorney for the infant defendant. 

It is contended upon tlie authority of a case decided by Mr. Justice 
I'haiit-- Fad lianauth Bose v. SiiUoproaono Ghoae. (l), and a late case decided 
by Mr. Justice White on the 8th of June, 1880 — Denonauth Bose v. 
Huiliiobitrdial Siutfk (2), that these costs, although they have been pro- 
l)erly incurred in defending au action which ought to have been defended, 
are. nevertheless, not recoverable. 

In the first case Mr. Justice Phear iield, that there was no contract 
by or on behalf of the infant, and the reasons are given why an infant is 
not permitted to enter into this particular contract, but must act vicari- 
ously under the established rules of Court. These rules are now embodied 
in the Code of Civil Procedure, Act X of 1877, and the Contract .‘Vet, 
s. 11. does not allow an infant to enter into any contract. 

In the case decided by Mr. Justice White, it appears that the 
guardian was also a party to the suit, and that tlie infant’s estate was m 
his hands, 

The notes of tlie judgment are very short, and as 1 understand tliem, 
it was held that tlie decree should ho against tlie guardian, and ttiat lie 
could rocou]) himself out of the infant’s estate. 

The infant in this case comes within the description of a per.sori 
incapable of entering into a contract, and the question is,^ whether the 
work done for )iim by the plaintiff comes under tlie head of necessaries. 

It has been decided in the case of Collins v. Brook (3), ’’V 

Ml Trovelvan. that pavmcnt made to avoid arrest is a necessary. In Brown 
V. Ackronci (4I. a suit to iirotect the person from violence was considered 
in the same way necessary. 

In Wilson V. Ford (5) it was contondod. that Brown v. Ackroi/d (4) 
went as far as the laws allowed in this direction; [144] hut it was 
considered hv the Barons of the Bxchoquer. who were unanimous, that 
whore a wife had been deserted by her husband, who had deprived her of 
her property, and when she had failed in her endeavours to persuade limi 
to return to her, and liad instituted proceedings for the restitution of 
conjugal rights, the costs of all reasonable proceedings incurred m this 
maiinor were necessaries, including the expenses of taking counsels 
opinion upon the construction of a settlement and expenses incurred by 
her to protect the husband’s property from a distvamt. If an infant is 
liable for necessary food and raiment suitable to Ins condition in hfe, on the 
ground that they aro necessaries, it would bo strangely anomalous if the 


(1) 2 Tnd. Jur. N.S. 209. 
(4) 5 K. and B. SVK 


(2) Unreportod. 

(5) Ii. R. 3 Exch. 63. 


<3) 6 H. and N. 700. 
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law were to hold that proceedings propeidy taken to .preserve him 1881 
from complete ruin and destitution must be taken at the risk and May 4. 
expense of those persons who act for his beneht, and who may or may 
■not, recover tlie money so spent, as the infant, on coming of age, may ORIGINAL 
chance to approve of or repudiate tlie arrangements, and be willing or CiViL. 
unwilling to re-pay tliem. I think that the case of JFoorl v. Ford (1) is ^ 
sufficient authoi-ity for the proposition that the costs of a proper suit o*' g ^ £ p 433 
defence of a suit in which property is involved ai'e recoverable from the® 
infant’s estate, and as tlie costs appear to have boon taxed and to be 
reasonable in the present instance, the plaintiff is entitled to succeed. It » 
was, liowovor, very right that the question should have been discussed. 

The costs of both parties must bo paid out of the estate of the infant (2). 

Attorney for the plaintiff ; Mr. Farr. 

.Attorney for the defendant : Mr. M. Canicll. 


7 C. 143 = 8 C.L.R. 373. 

[145] APPELLATE CIVIL. 

Bcfori- Sir Richard Garth, Kt., OJiief Justice aiul Mr. Justice McDonell. 


l)f)(>ll(}V Chuun Dhuu and .anothhu {Plaintiffs) v. Kally Coomar 

Sbin (De/e/ulant).* March, 1881.] 


E —Right 0 / W'.iy —Right 0 / P /or la the Rtiny Season — Water . 

A ri^ht of p.is^^ge for boats in tho rainy seiison over a cbannel whoHy io 
another man’s land, is, in respect of extent, analogous to an ordinar? right of 
way ; and tho dominant owner canno; comphiio of tho servient owner’s narrow- 
mg thecbinn^^l, soloog a*» the latter, by so doing, does not prevent the former 
from pds«>iog and repassing as conveniently as he has always been accustomed 
to do. 

A right of passage for boats in the rainy season over another person's tank 
must be claimed in a particular direction in order to be valid. 

IR.. U CAV.N. 15*5 Ind- Caa. 23 ] 


In tliis case tlio plaintiffs alleged that there was a i)Gnnanent passage 
for boats, in the miny season, over tho defendant s land, within which it 
was wholly included; that tho way was through a gar, or ditch, opposite the 
defendant’s house, and thence (after passing in various directions^ through 
tlje defondant’s tank. Tlie plaintiffs claimed a right of way ovor this pas- 
sage as an easement, and they alleged that tho defendant had narrowed the 
gar and closed up tho tank. The lower Appellate Court found, that though 
tlic defendant had narrowed the gar, lie had not interfered with tho 
plaintiffs' coming and going as they had been accustomed to do ; and ho dis- 
missed this portion of the plaintiffs* claim, citing Goddard on Kasenients, 2nd 
Kd., pp. 2oG-7. Witli regard to the way claimed by tho plaintiffs over the 
defendant’s tank, tlie Judge said : ‘‘It appears from the evidence that there 
was no particular road, and that plaintiffs’ boats used to pass all over 
defendant’s pond. Such a state of tilings cannot give tho plaintiffs aright 


• App.^vl from AooelU^o Djcre^. No. *2788 of 1870. a^aiust the decree of Baboo 
Nobin Chundcr G.ingaly. S^icoai Sabordiiiite .Judge of Dacen, dated tho Gth Sep- 
tember, 1870, atlirimrig tho decree of Baboo Sumbhoo Chuodor Dey, Munsif of Mun- 
^higunge, dated tho I5th August, 1878. 

< 1) L R. 3 Exeb. 63. 

(2) See tho ob-orvation of the Master of tho Rolls, Sir George Jessol, in Steed v 
Preece, L.R. 18 192. 
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of way ovei- the whole or any [146] portion of the pond” — Badha Nath 
Swjracharji v. Baulo Nath Seal Kahiraj (1), and Joij Doori/a Dossia v. 
Jatjfjer Nath Boif {2). The plaintiffs then appealed to the High Court. 

Baboo Troylnkho Nath Mitter and Baboo Grish Chunder Ghou'dhry 
for the api^ellants. 

Baboo Busaimt Coomar Boar for the respondent. 

JUDGMENT. 

The judgment of tlie Court (GarTH, C. J. and McDoNELl., J.) was 
delivered by 

Garth, C. J. — The plaintiffs claim a prescriptive right of passage for 
boats over a certain water-channel belonging to the defendant; and they 
say that tlie defendant has wrongfully obsti'ucted tliat passage. 

The Courts below have divided the plaintiffs’ claim into two portions. 
As to the first, the lower Appellate Court has found it to be perfectly true, 
that tlie plaintiffs have a right of passage for their boats over that 
part of tiio defendant’s channel; but tlien it has also found, that what 
the defendant lias done has not interfered with the plaintiffs’ right. 

T)io defendant has merely raised an embankment and done certain 
other acts wliich have confined the width of the cliannel by a few feet; 
l)ut this admittedly loaves ample room for the passage for the plaintiffs’ 
boats, even those of the largest size. 

With regard to the other portion of the claim, tlie lower Courts find, 
tliat the plaintiffs have not proved any riglit of passage. Tlieir evidence, 
if it ijroves anytfiing, goes to show, tliat the plaintiffs’ boats used to 
traverse tlie defendant’s water in all directions, and in no pai-ticular line ; 
and tlie lower Court therefore finds, that the right of passage is not 
Ijroved in the particular direction indicated by the plaintiffs. 

The plaintiffs complain before us of both these findings. 

.\s regards tlie first part of the claim, tlioy contend that, if tliey have 
1)0011 exercising a riglit of passage over a cliannel of a particular breadth, 
and that fucadth is interfered willi by the defon<lant oven liy a .single 
foot, they have a riglit to have the whole breadtli restored, though 
the channel that remains [l47] is amply sufficient tor all their rogimo- 
ments. Wo think it clear that this is not tlio law. A right of passage 
for boats over anotfier man’s channel is analogous to a light o 
claimed over anotlier man’s road. .\nd we lielieve that tlie law upon tlie 
sulnect is thus correctly laid down in Goddard on Easements ; 

■’ It may be mentione<l liere, that a right of way along a private road 
belonging to another per.son does not give the dominant owner a I’loht, 
that the road shall, in no respect, be altered, or the width decreased ; 
for fiis right does not entitle him to the use of the whole of 
the road, unless the whole width of the road is necessary for 'us 
purpose ; but it is merely a right to pass with the convenience to " '"ch 
has lieen accustomed. The right. Uiorefore, merely extends to that 
portion of tlie centre of the road, wliich is necessary for the duo exoi- 
ciso of the right of passage. The only obligation upon the 
is. tliat he sliall not unreasonably contract tlie widtli 

the exercise of the right of passing less easy than it was at the time of the 


grant. 


Wo consider, therefore, that the lower Court has taken a correct view 
of this part of the case. 

(1) 3 n. L. R- App. 118. 


(-2) 15 W. R. 295. 
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Then, with regard to the second point, we think it clear, that the 
Court below was right in holding, that the plaintiffs could not claim a 
right of way in every direction over the defendant’s water. They could 
claim such a right only in a particular direction, and this they have not 
proved. 

We think, therefore, that the judgment of the lower Court was right, 
and that the appeal must be dismissed with costs. 

Appeal dismissed. 
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[148] APPELLATE CIVIL. 

Before Mr. Justice Cunningham and Mr. Justice Prinsep. 

Googlee Sahoo {Plaintiff) v. Premlall Sahoo and another 

{Defendants}.''^ [2l8t April, 1881.] 

Bent Suit — Adding Plaintiff — Appeal — Civil Procedure Code {Act X of 1877), ss. 32, 591. 

lu a 9uil for coot, wberd the defeadanc alleged that a person not oo the record 
bad a joint interest with the plaintiff in the property in respect of which the 
rent was due. — 

field, where the plaintiQ disputed ibisand objected to such course being taken, 
that it wa.s improper toad l such person as co-plaintifi, and that if added at all it 
should be as defendant, in order that the issue between him and the plaintiS 
might be properly tried. 

Held, also, that in sucli a case an appeal lies under 8. 591 of the Civil Proce- 
dure Cude. 

[R., 14 B. 282 1234) ; 9 A. ->47 (451); 6 Ind. Cas. 239 = 3 M.L.T. 72; U.B B. 
(1897-1901). Vol. II, 310.3 

In tliis suit the plaintiff alleged himself to be the proprietor of a 
5-anna 2-pie share in a certain inouzi, and sued the defendant, his tenant, 
for Ks. 4-5-U, being arrears of rent due by him on that share. The 
defendant, wliile admitting tlio rate at whicli the plaintiff claimed the rent 
to he correctly stated, pleaded payment of certain sums, and alleged that 
the plaintiff was not solely entitled to it by reason of his brother Prem 
Sahoo, liaving a joint undivided share in the jiroporty. Tho Munsif made 
Prom Sahoo a co-plaintiff in the suit although tlie plaintiff objected, and 
finding that both the jilaintiff and Preni Sahoo were members of a joint 
Hindu family when the property was acquired, gave a decree for the 
amount claimed, to the plaintiff and his brother jointly. Tlie plaintiff 
tlion appealed, on the ground that the decree should have been in his 
favour alone, and that the Munsif was wrong in adding his brother as a co- 
plaintiff, and should have left tlie question as between them tobedecided in 
a separate suit. Tlie Subordinate .fudge dismissed the appeal, and conse- 
quently tlie [l49]plaintiff now specially appealed to the High Court against 
those two decrees. 

Mr. Twiddle and Mr. Saiulel for the appellant. 

Baboo Kally Mohun Dass, l^aboo Doorga Mohun Dass, and Baboo 
Taruck Nath Sen for the respondents. 


• Appeal from .AppellHte Decree. No. 496 of 1882, ag.iiOEt the decree nf Baboo 
BoUk Chuiul, Second Subordinate Jud&c of Kbagulpore. dated the 2nd April 1879, 
affirming tho decree of Maulvi Abdool Bari, Sudder Munsif of that diElrict. dated the 
520tb September, 1878. 
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JUDGMENT. 

The judgment of the Court (CUNNINGHAM and PRINSEP, JJ.) was 
delivered by 

Cunningham, J. — The plaintiff sues Raghoonath, his tenant, for the 
rent due on a 5-anna 2-pie share amounting to 4 i*upees 5 annas. The 
defendant denied that the plaintiff was the proprietor of the wliole of this 
share, and stated that tlie plaintiff’s brother was a co-sharer, and he 
asked that the brother might be made a defendant. 

The Munsif, instead of making the brother a defendant, added him as a 
co-plaintifi‘, notwitlistanding the protest of the original i>laintiff. He has 
dealt with the m.atter in dispute between the two brothers in a very sum- 
mary way, and has refused to determine tlie issues which would necessarily 
arise between tliem if they complained an antagonism : but he lias, 
nevertheless, given tlie two brothers, plaintiffs, a decree. 

Tlie Subordinate .Judge has affirmed this decision. 

A preliminary objection is raised to the hearing of this special appeal. 
It is urged tliat the matter for our decision is really an appeal against an 
order j'assed under s. 32, and therefore cannot be lirought before this 
Court on second appeal. 

Tlie present case, however, is one provided for by s. 591, and can be 
dealt witli in special appeal against the decree passed. Tlie objection, 
therefore, is disallowed. 

-As regards the particular order complained of, we think that the 
Court, in acting under s. .32 of the Code of Civil Procedure, is bound to 
exorcise its discretion in a reasonable manner; and that, in a case like 
the present, where tlie original plaintiff disputes the right of any one to be 
joined with him in the suit, any party intervening should, if made a party 
at all. 1)0 more properly joined as a defendant. 

[150] The effect of the brother being joined with tlie original plain- 
tilT is. tliat tlie issues as between them cannot properly he tried, and 
must ho made tlie subject of a separate suit. The first Court, it is true, 
has drawn an issue, which would detennino the dispute between tiiesc two 
hrothers, supposing them to be plaintiff and defendant : and if tlie Courts 
had proceeded to decide this issue on tlie evidence off ered. we should proba- 
bly not feel inclined to interfere, because, then the error would be an error 
in form rather tlian in substance : but when wo find that botli the lower 
Courts have not tried the issue as between the two brothers, we have no 
course loft open to us but to sot aside tlie judgment of tlie Court below, 
and to remand the case in order that it may lie properly tried in the man- 
ner stated above. The hrotlier Prem ball must be removed from the 
record as a plaintiff and ho made a defendant, and the case must then be 
tried, both as botwoon them, and between the plaintiff and the ryot-dofend- 

Tlio case must, tlierefore. i»e remanded to the lower Appellate Court, 
eithei- to try the case itself on the evidence on the record, or otherwise to 
deal witli it in accordance with law. 

Costs will follow the result. 

Case fcmamlcil ■ 


r)46 
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APPELLATE CIVIL. 

Before Mr. Justice Cunningham and Mr. Justice Prinsep. 

Jadoo Shat AND othkus {Defendants) v. Kadumbinei; Dassee 

{Plaintij}).* [I7th March. 1881.] 

Co^Sharers of Land — Suit by one for SttoaraU 6h(ire of hent^ Landlord and Tenant— fl 
Rent Suit, 

Where one of a number of co-eharcrs of certain property, the rent ot which 
wa^ paid by the tenants to a person actiog as agent of the co^sbarers. from 
whom they received it in proportion to their respective shares, brought a suit 
against the tenants for arrears of rent, and it appeared that the agent bad been 
dismissed by the other co sharers without the consent of the plain*(lSl}tifi. and 
contrary to her wish, and that she had given notice to the tenant to continuo 
the payment of her share as before and not to pay any newly appointed agent, 
and it also appeared that the other co sharers were colluding with the tenants, 
and the plaintiS made them parties defendants with the tenants.— 

Hrid. that such a suit would not lie. and that the proper course to pursue 
was that pjimci out lu Tara Ohunder Banerjee v Anteer Mundie (li. 

tR . P.Ij.R. lOOl* ly P.U. 1901] 

THii cases out of wind; these two appoals arose were suits for 
arrears of rent, tlie plaintilt being an eight-anna sharohoklor in tlie iiiou/as 
in wliicb tlio clefondants were tenants.* It appeared that the plaintiff liacl 
been in the habit of receiving her sliare of the rent througli a goniastah 
wlio was oinployed to collect the whole rent on behalf of her and the other 
cO'sharers. Sometime prior to these suits being instituted, this gomastah 
having l)eon <lisinisse<l l)y the other co-sharers without her consent and 
ai^ainst her will, the plaintifT gave notice to the tenants not to make any 
payincuts of lier sliare of tlie rent to any newly apjiointed goinastali, bub 
to continue tlie payment of it as before, and subseiiuently she called upon 
them to pay lier lier share of the rent, but they refused to do so. 81io 
tliereupon instituted these suits and joined her co-sluirors as ])arties defend- 
ants, alleging that they had colluded with tiu* tenants in order to deprive 
lier of tlie rent duo to her. 

IMie Munsif, in the first instance, holding that the facts were similar 
to those in the case decided by tho Full Bench -Doon/a Clturri Surma v. 
Jampa (2). an<l following that decision, gave tho i)laintiff decrees 

for tho full amount claimeil. From those decrees thedefondants appealed, 
and urged that no suit for rent undoi the circumstances would lie — 
AliufUiuldr.nn V. (Jrish Chutuler Shamunt (3) ; but the Judge, in distinguish- 
ing tliat case, followed tho decision of tlie Full Bench in Doonja Chum 
Surma v. Jampa Dasfice (2), and dismissed the appeals. The defendants 
then specially appealed to the High Court. 

Baboo Uvuikitli Mookerjee for the appellants. 

Ihiboo Goprr Nath Mookrrjee for tho respondent. 

152] Tlie Court (CUNNiNiUiAM and PUINSRP. JJ.) delivered tho 
I olio wing 

• .Appeal from Appellate Decrees. Nos. 114 aod 115 oi 1880, against the decree of 
W. Cornell, Ksq.. Judge of Midnapore, diiled the 10th September. J87y, alhrming 
the clocrce of Balioo Raj Chunder Sanyal, Mun«if of Tumlook, dated the ^Oth 
January, 1879. 

1) 22 W. R 3J1- I2i 12 B L.R. 200*21 W.R. 46. (3) 4 C. 350. 
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JUDGMENTS. 

Cunningham, J. — The plaintiff in this case, on behalf of her minor 
daughter-in-law. along with other co-owners, was in the habit of receiv- 
ing rent jointly through a common agent. The other co-owners dismissed 
this agent and appointed anotlier, and thereupon the plaintiff gave notice 
to the tenants not to pay her share of the rent, and she now seeks to 
enforce payment against them. This it appears to me is contrary to the 
law laid down in a series of decisions, and especially in the Full Bench 
decision — (?nni Mahomed v. Moran (l). 

I think, therefore, that the decision of the loNver Court must be set 
aside, aiul the plaintiff’s suit dismissed with all costs* 

The judgment will govern appeal from Appellate Decree, No. 11 o of 
1880. 


PlUNSEP, J . — The decision of the lower Appellate Court on this point 
is clearly wrong, for, as pointed out in the Full Bench decision, Guni 
Mahomed v. Moran (1), “it has been constantly held in this Court, and 
must be considered now as well established law, that each co-sharer may 
bring a separate suit against the tenant for his share of the rent. But 
m the absence of such an arrangement (that is, an arrangement between 
the tenant and the co-shai*ers) under which tlie tenant agrees to pay a 
portion of the rent to each co-sliarer in respect of this separate share, it 
is equally clear that no sucli suit can be maintained.” 

In the present case the plaintiff, having hitherto realized rent jointly 
with other co-sliarors, seeks to realize it separately from the tenant on 
her alleged specific share without any such arrangement. She clearly 
could not do so, and should follow the course laid down in Tara Ckuvder 
Banrrjec v. Ameer ^fundul (2). 

I, therefore, agree in dismissing tlie plaintiff's suit with costs in all 
the Courts. 

Appeal allotrcd. 


7C. 153 = 4 Shome L.R. 44. 

[153] APPELL.\TE CIVIL. 

Before Mr. Justice Morris and Mr. Justice Tottenham. 


Chundernath Nundi [Plaintiff) v. Hur Narain Deb 

{Dejendant).* [I3th April, 1881.] 


Partition — Bulwara—Rey n'le patjittg Estate— Jurisdiction— Civit Procedure Code tAct 
X of 1877), ss. 11. 2G5. 

Whore one of several co sharers, owners of a piece of land defined by metes 
and bounds and forming part of a revenue paying estate, brings » suit for 
partition, in which he does not seek to have his joint liability for the whole of 
the Government revenue arinullod. snch suit is cogni/jiblo by the Civil Courts 
which have jurisdiction to do'crmioo the plaintifl's right to have his share 
divided and to make a decree accordingly. 


[F.. 1 C.L.J. 40 (411 ; 
C4 = 14 Iiid. Cas. 


Appr.. 10 C. 435 (440) ; 
524 : D,. 24 C. 72.'i (745) ] 


II M.L.T. M L.J. 393 = 23 


• Appeal from Appellate Decree. No. 1632 of 1879. the 8eoree of 

H. Miispralt. Esq.. District Judge of Sylbot, dated the 20th May 
the decree of BibtJo Ram Coomar Pal Chowdbry, Subordinate Judge of that district, 
dated the 8rd of Septombor, 1878. 

(1) 4 C. 99 = 2 C.L.R. 373. 12)22 W.R. 394. 
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In this case the plaintiff, who claimed a twelve-anna share in certain 
land, defined by metes and bounds, forming pai’t of a revenue-paying 
estate, sued the defendant, whom he alleged to be the owner of the re- 
maining four annas, for partition praying for ' a decree awarding him dis- 
tinct possession, not by the partition of rent according to his share, but 
by partition of the land. ’’ The plaint stated that, by a solenamah, or 
deed of compromise, dated the 8th of July, 1874, between the plaintiff and 
tlie defendant, it was agreed that the parties thereto should hold the land 
in question in the abovementioned shares, and that the defendant liad 
agreed to an amicable partition, but had refused to carry it out. The 
defence was, that there were other parties interested in the land who 
were not joined as parties, and that there were otlier lands in joint posses- 
sion, of whiclr ilie plaintiff sought no partition. 

The suit was dismissed in tlxe Court of first instance, and this deci- 
sion was affirmed on appeal. The plaintiff then appealed to the High 

Mr. Bell. Baboo Mohiiiy Moktin Roy, and Baboo Joy Gobhtd 
Shouic, for the appellant. 

[154] Hal )00 Strrnalh Dass and Bal>oo Aukhil Chunder Sen, for the 


respondent. 

Mr. II. Bell, for the appellant. — In all cases of joint ownersliip, each 
party has a right to demand and enforce partition — Shama Soomhiree Debia 
V. Jardine, Skinuer (C Co. (1). Partition may be had of a revenue-paying 
estate whore, as in tliis case, the partition may be carried out without 
apportioning tlio revenue Shaiita Soondurec Debia v. Koocr Purcsh 
Narain Roy v2). The parties themselves may make an amicable partition 
binding on themselves, though not on tlie Collector — Triyoorak Sonndaree 
Chotvdhraiiecv. Kali Chunder Chotvdhry (3); and what the parties may 
do without suit, the Civil Court may do on suit being brought. The 
Collector has nothing to <lo witli such a partition — Ajoodhia Lall \. 
Gunuini Lall (4). This is a suit of a civil nature which the Civil Courts 
have jurisdiction to try — see Civil Procedure Code. ss. 11 and 16; 
and when sucli a suit is brought and a decree given, s. 26o of the same 
Codo sliows liow it is to he executed. I admit that all the persons inter- 
ested slioidd liave been made parties to tlie suit. 

Balioo Sri'ctuith Doss, for the respondent. — A suit will not lie for the 
partition of a revenue-paying estate- -J/oft.sun Aliv. Xiizum Ali (5), Rutton- 
vionoe Diitt V. Brojomohnn Dutt (6) and Shmv Khairuddin v. Sheikh 
Abdul Stiki (7). Section 26o of tlie Civil Procedure Codo does not apply, 
for boro the suit is not for partition of a revenue-paying estate, but for 
tlie partition of abloek of land within the estate, for which the Code makes 
no provision, an<l which, therefore, impliedly cannot be brought. [MonuiS, 
j The implication from the section is the other way. The juris- 
diction of tlie Civil Court to cai’ry out the partition scorns to bo taken 

awav, only in ca.se of a co-sharor in the whole of a revenue-paying^ 

estate who re<iuiros partition of it.) The pluintit'f is seeking [155] 

possession of a portion oidy of the lands held in joint possession. Such 
a suit will not lie. — Special Appeal, No. 2134 of 1871), decided by Prinsep 
and Cunningham. .IJ.. March 11th, IHBl. 

Mr. Bell in reply. 


Cur. Oil vuU. 


(II 1-^ W.K. ICO. (2t -iO W R. 182. 

141 2 C-L K 134. (5> G W.R. 15. 

(7) 13 B.L..R. A C. 06. 


(3) 18 W R. 327. 

(6| 22 W.R. Act X. 333. 
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The following judgments were delivered : 

JUDGMENTS. 

Tottenham, J. It appears to me that the reasons given by the 
lower Courts for entirely dismissing the plaintiff’s suit are not sound in 
la\v. It may bo that, as observed by the District Judge, the power to 
make partition of lands paying revenue to Government (that is, as between 
persons by wliom the revenue is payable) is restricted to the Collector ; 
but that restriction does not exclude tlie Civil Court from determining the 
liglit of one of such persons to have his share divided, and from making a 
decree accordingly, in a suit in which the plaintiff does not seek to have 
his joint liability for the whole of the Government revenue annulled. In 
the present case Mr. Bell for the appellant has expressly deprecated any 
partition of the Government revenue, and points to the sixth paragraph 
of tlie iilaint as sliowing that plaintiff never intended to demand it. 

There can be no doubt that a right to partition is inlierent in owners 
of joint property : and s. 11 of the Code of Civil Procedure provides that 
the Courts shall, subject to certain provisions, which do not apply to the 
present case, have jurisdiction to try all suits of a civil nature, excepting 
suits of which their cognizance is barred by any enactment for the time 
l)oing in force. 

Thus it appears to me impossible to say, that the present suit w’ill 
not lie in the Civil Court, and the fact noticed by tlie lower Courts that 
the plaintitfs share in the estate exists only in a i)ovtion of it, and not in 
all tlio lands comprised in it, seems to me to all'ord no I'cason why he 
should be barred from obtaining a partition of his share sucli as it is. The 
Court might hesitate to allow h ill! a (locrco for tho sovoranco of a 
portion only of liis share, or of his proportionate shares of particular 
[156] jjlots : hut if he claims to liave his whole share divided, as Mr. Bell 
states that he does, and disclaims any sliare in lands not included in this 
suit, I see no reason wliy ho should not ol)tain what he claims: and it 
apiKUvrs from tho written statenlon^ of the defendant tliab he has no real 
ohjection to a partition of tho plaintitV’s just share. As to certain portions 
ol the lauds of which a share isclaii7ie<h tho Courts liave found as a fact, 
that the i)laintifT lias no right in fcluMii. This will not prevent his 
obtaining Ihs share of what does realK belong to him. 

As to the alleged misjoinder and nonjoinder of proper parties, the 
suit cannot fail on tliat account. If tho lower Aopollato Court thinks it 
necessary that other parties bo joined in tlio suit, it is open bo it to so 
order. 

The <locrco of tlic lower Court must be set aside with costs, and the 
case must go back for a fresh trial with reference to tlic observations 
above made. 

MoUHIS. J. — I understand the plaintiff to bo a fractional shareholder 
of a revenue-pay ing estate called Cl iota Ilissa, No. 24, and to possess ao 
interest in only one village, by name Kharki, of this estate. The lands 
of tliis village, so far as they a))pertain to tliis estate, are held in joint 
tenancy by the plaintiff and tlie defendant in tho proportion of twelve 
annas and four annas respectively, under a certain deed of solehnamali. 

liy the present suit the plaintiff asks the Court to direct partition by 
motes and hounds of the lands constituting his twelve annas share. To 
this, two objections are raised : that the plaintiff has not asked or 

tho partition of all the lands wliicli formed the subject of the solehnaman, 
and that, on the principle laid <lown in the case of linttonniofiee Vut 
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V. Brojo Mohun Dutt (l). the Civil Com-t cannot direct the partition of a 
block or small quantity of revenue-paying land of a joint estate. On the 
first point, however, it is clear that the plaintiff disclaims possession or 
ownership of the plots referred to, and only asks for partition of those 
lands which are held by him jointly with tlie defendant. In connection 
with this estate lie denies that he is in possession of any other lands. 

[157] This being so. his case appears to come entirely witliin the 
provisions of s. 265 of tlie Civil Procedure Code, and the second objection 
fails. The plaintiff, by this suit, substantially asks for the partition 
of his entire sliare in this undivided estate. I agree, tliereforc. in think- 
ing that the Civil Court has jurisdiction to give him the relief he 
seeks, and, setting aside the order of the District Judge, direct that the 
case be returned to him to bo dealt with on the merits. Appellant is 
entitled to tlie costs of this appeal. 

Cane remanded. 
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7 C. 157 = 8 C.L.R. 329. 

APPELLATE CIVIL. 

Before J/r. Justice McDonell and Afr. Justice Field. 


Prosad Doss Mullick and others (Plaintiffs) v. RussicK Lall 

MULLICK AND OTHERS [Defendants).* 

Prosad Doss Mullick and others [Plaintiffs) v. Kedar N.ath 
Mullick and othp:RS [Defendants).'' [17th March, 1861.] 

Jurisdiclum — Winding up Parlfiership^ Subordinate Court — District Court — Contract 
Act of 1872), 5* 2G5 — Ciwti Courts Act VI of 1871), s. 11. 

Tbo Court of a Sabordinato Judgo inferior to the Court of a Dif^trict Judge 
within tbc meaning of 11 of tbo Civil Courts Act. 

The word “ niiy in s« 2G5 of the Contract Act ban a somewhat similar forco 
to tbc wordR ** it shall bo lawful *' in a Statute, which merely make that legal 
and possible which there would otherwise be no right or authority to do. And 
tbc words *' may apply iu tbo section create a new jurisdiction which must be 
exercised ^)trictly in accordance with the Statute which creates it,-' that is to say, 
the jurisdiction created by the section must be exorcised exclusively by a Court 
not inferior to the Court of a District Judge, within tbc local limit of whoso 
jurisdiction tbc place .or principal place of busmtss of the firm which it is sought 
to wind up is situated. 

It was tbc intention of tbo Legislature, in enacting s. 2G6 of the Contract 
Act, to create a new jurisdiction to be exercised exclusively by the Court of the 
District Judge ; and in the absence of a contract to tbo contrary, the members 
(fa partncr:^hip, or their representatives, cannot obtain tbo relief montionod in 
the section except by resorting to that Court. 

[1583 presumption that the existing jurisdiction of a Court is not inlond- 
cd to bu taken away unless express words have been used for that purpose, usually 
applioK only to the jurisdiction of the superior Courts Unless the jurisdiction 
of a superior Court is expressly and clearly taken away, such jurisdiction will 
bo presumed to continue. 

(Dies . ft A. ftOO {502) : F., 7 C. 428 (i:^3) ; Appr., 5 M. 256 (258) (F.B.i ; R.. 10 C. GG9 
(074) ; 22 C. 692 1710) ; 6 C.F.L.R 105 (100).] 

Thksk tsvo cases were connected and wore argued together, and 
disposed of by a single judgment. In the first case it was alleged in the 

• Appeal from Original Decree, No. 269 of 1879 and No. 14 of 1880. against 
tbo decree of Baboo Sriuath Roy, Subordinate Judge of Hooghly, dated the 26th 
July. 1870- 

(1) 22 W.R., Act X Rul. 333. 
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plaint, that the plaiotitls and the defendants carried on business in rice at 
Chandbally, Hooghly, and other places from Joysti 1276 (1869) to 22od 
Falgoon 1282 (5th March 1878) ; and that the plaintiffs and the defend- 
ant No. 3. Kali Doss Mullick, had an eight-anna share in this business, 
the other moiety or eight-anna share belonging to the defendants Nos. 1 
and 2, Kedar Natli Mullick and Russick Lall Mullick : that, on the 5th 
Mari’b 1878, the defendant No. 3. Kali Doss Mullick, went out of the 
business, and the partnership was therefore dissolved ; and that the 
plaintiffs and the defendant No. 3, Kali Doss Mullick, as between them- 
selves were entitled to a six-anna and a two-anna share respectively. The 
plaint prayed that the accounts might be adjusted and the partnership 
wound up, and that Rs. 5,500, or whatever larger sum might be found to 
1)6 their share of the profits, might be awarded to them by the Court. They 
further prayed for a sura of Rs. 1,000 as damages incurred in conse- 
quence of the defendants having withdrawn the sum of Rs. 13,000 from 
the business and so crippled it. 

The second case related to the second business conducted by the 
same persons. It was alleged that this business was commenced on the 
23rd Falgoon 1284 (Gth March 1878) ; that the plaintiffs and the defen- 
dants were partners therein, and that the plaintiffs had an eight-anna 
share, and the defendants, Kedar Nath Mullick and Russick Lall 
Mullick, the other eight-anna share. It was not distinctly alleged 
that this second business had been closed, but tbe cause of action 
was dated from Bysack 1285. when certain arbitrators were appointed 
to settle disputes between tbe parties, and it appeared that this 
was a virtual dissolution of the partnership. Tbe plaintiffs prayed, 
first, that tlie accounts might l)a settled and the partnership [169] 
wound un ; and secoitdlu, that Rs. 1,100, or whatever larger sura might 
bo found to be their share of the profits, might be awarded to them 
by the Court. To this case also belonged the further claim for Rs. 1,000 
as damages incurred in consequence of the withdrawal of Rs 13,000 from 
the business, and these damages were claimed as compensation for the 
probable profits which the plaintiffs would have obtained from the con- 
tinued employment of this amount of capital. The Subordinate Judge 
held tliat ho had no jurisdiction to entertain and decide these sui^. and 
that, with reference to s. 265 of the Contract Act. the Court of the P'stnct 
Judge had e.Kclusive jurisdiction to deal with tbe questions raised. The 

plaintiffs appealed to the High Court. 

Bal>oo Troijlokho Nath Mitlcr and Baboo Saroda Prosunno Boj, for 

the iipDellants. ^ , t> • r •.!. 

Baboo lion Ouindcr Banerjce and Baboo Gurudas Banerjee, for the 


respondents. 


ji:dgment. 


The judgment of the Court (McDONELL and Field, JJ.) was deliver- 

ed by . , , a\ ■ 

Field, J. (who, after stating the facts of the case as above, continueaj . 

Section 265 of the Contract Act is as follows : “ In the absence of any 

contract to tbe contrary, after the termination of a partnership, each part- 
ner or his representatives may apply to the Court to wind up the business 

of the firm, to provide for the payment of its debts, and to distribute the 

surplus according to the shares of the partners respectively.” Then comes 
the following explanation “ The ‘ Court ’ in this section means a Court 
not inferior to the Court of a District Judge within the local limits ot 
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whose jurisdiotioD the place or priocipal place of business of the firm is 
situated.” 

Now. the first question which has been argued before us is, that the 
Court of the Subordinate .Judge is not a Court inferior to the Court of the 
District Judge ; but we think, with reference to the Beogal Civil Courts Act, 
VI of 1871, that this contention is wholly untenable. The Court of a Subor- 
dinate Judge is inferior to the Court of a District Judge, at least in two 
[1601 important particulars. So far as regards suits of a certain value, ^ 
that is suits not exceeding Rs. 5.000, the Court of the District Judge has* 
an appellate jurisdiction over the Court of the Subordinate Judge. Then 
by the express provisions of the Civil Courts Act. s. 11, all the Civil Courts 
in the District, and therefore, the Court of the Subordinate Judge, are 
subject to the control of the District Judge. We are. therefore, of opinion 
that the Court of a Subordinate Judge is inferior to the Court of a District 
Judge within the meaning of the above explanation. 

Then it is argued, that the words “ may apply ” are permissive only, 
and that their effect is to give to the District Judge a concurrent jurisdiction 
merely : hut this argument assumes that, before the passing of the 
Contract Act. the jurisdiction provided by s. 265 of that Act existed, and 
could bo exercised by some other Court or Courts than that of the 
District Judge ; but we think that this was not the case. 

Undoubtedly the reports of cases decided before the passing of the 
Contract .Act do show many instances in which members of business 
partnerships resorted to the Civil Courts, in order to have accounts and 
other matters settled between them by judicial decision: and in this, as in 
other matters, the selection of the Court was regulated by the pecuniary 
value of the subject-matter of dispute: but we apprehend, that no 
tribunal existed out of the Presidency-towns which was capable of exercis- 
ing the exact jurisdiction conferred by s. 265 of the Contract Act; capable, 
in other words, of dealing with partnership matters for all nurposos 
contemplated bv this section. In tbo case of Julius v. The Lord Bishop of 
Oxford (J). it was liold, that the words in a Statute "it shall be lawful,” of 
themselves morolv make that legal and possible which tliore would other- 
wise ha no right or authority co do; that their natural meaning is permissive 
and enabling only : a somewhat similar force may be given to the 
word "may ’ ; and in this view the words “may apply” in s. 26-5 of 
the Contract .Act create a new jurisdiction ; and if this is so. according 
to the usual rule, that jurisdiction must be exercised stricclv iu 
[161] accordance with the provisions of the Statute which creates it. In 
other words, the jurisdiction created by the section must he exercised 
exclusively by a Court not inferior to the Court of a District Judge within 
the local limits of whose jurisdiction the place or principal place of business 
of thu linn is situated. Let us then see what is the jurisdiction conferred 
by 8. 265. It ia a jurisdiction, first, to wind up the business of the firm ; 
secondly, to provide for the payments of its debts ; and thirdly, to distri- 
bute the surplus according to the sliares of the partners respectively. 

The next question which arises is this. If, before the passing of the 
Contract Act, the Civil Courts other than the Courts of the District Judge 
had jurisdiction to deal with any one of these matters, has that jurisdic- 
tion been taken away in those cases in which the parties, who seek the 
assistance of the Courts, do not desire a settlement of all these matters ? 


1881 

March 17. 

Appel- 

late 

Civil. 

7 C. 157 = 
C.L.R. 329. 


(1) L.K.-S App. Cas. ‘214. 
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March 17. of the above objects may be carried out bv the Court ; and it is argued 

4 ppt?t plaintiffs do not ask that any provision be made 

for the payment of debts, the case does not require the exercise of the juris- 
LATE diction conferred by the Act ; and there is. therefore, nothing to prevent the 

Civil. ordinary Courts, accordiug to their respective limits of pecuniary jurisdic- 

vr'iTv- 0 ”“®rtaining and dealing with questions of accounts or other 

flr r p <J 9 Q arising between partners, for the settlement of which it is not 

dzs. necessary to carry out the whole of the three objects contemplated bv the 
section of the Contract Act. 

Now, in the first place, it is a settled principle that a separate action 
by one partner against another partner will not lie unless the cause of 
action is so distinct; from the partnership accounts as not to involve their 
consideration. In the present cases it is clear that the plaintiffs can 
have no relief without an adjustment of the accounts. Whether the 
plaintiffs are entitled to the sum of mouey claimed by them as a share 
of the profits or to any sum of money as profits, cannot be known 
until the whole of the partnership concerns and accounts have been 
fully examined. Even if there are no debts to be paid, it is neces- 
Ll62jsary to consider the agreement under which the partnership was 
entered into, the amount of capital contributed by each partner, the share 
of the profits to which each is entitled, the sums which he has received, 
the losses and expenses, and other matters, before it can be settied what 
any member is entitled to have from the surplus. Then supnoso that there 
are debts, it is true that tbo plaintiffs hav'e not expressly asked that the 
debts of the firm may bo discharged : but until these debts have been paid 
it is impossible to say that anv portion of the money which may bo found 
to bo to the credit of tbo firm can be hanflod over to tlio partners as profits. 

It may well have been the intention of the Legislature that any remedy 
whioli the members of a dissolved partnership are entitled to claim through 
the medium of the Courts of Justice, should he subject to tills condition, 
tiiat all persons having just claims upou the partnership should have those 
claims fairly discharged. 

With respect to the claim for <lamages, whicii is a very unusual claim, 
until the partnership acetounts have been settled, it is impossible to know 
wliother the Rs. 13,000. alleged to have been withdrawn from the busi- 
ness, was an unreasonably large sum to take in the sliape of profits at 
tho time when the amounts which make up this sum were withdrawn. 

.\rtor iho host consideration that we can give the subject, it appears 
to us, tliat it was tho intention of the Legislature, in enacting s. 265 of 
the Connacb Act, co create a new jurisdiction, to be exercised exclusively 
by tho Court of tlm District Judge; anil that, in the absence of a contract 
to the contrary, tho members of a partnership, or their representatives, 
can have no remedy such as is asked in tho present case, except by resort- 
ing to tliat Court, which is by the section of the .\ct authorized to deal 
fully and finally with all questions, tho sottloment of which is necessary 
in order to tho complete winding up of the business of the firm. 

We may observe in conclusion, that tho presumption that the existing 
jurisdiction of a Court is not intended to be taken away unless express 
words liavo been used for that purpose usually applies only to the juris- 
diction of the superior Courts. Unless the jurisdiction of a superior Court is 
[1633 expressly and clearly taken away, such jurisdiction will be presumed 
to continue. In the present case, the jurisdiction, which will bo ousted 
if the Court of the District Judge is held to have exclusive jurisdiction m 
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parboership toabbers, is bhe jurisdiction of Courts ioferior to that of the 
District .Judge ; and, as far as we are aware, the presumption bo which we 
have above referred, is not usually applied in the case of such inferior 
Courb. 

Having regard bo all bhe circumstances of this case, and to the fact 
that the provisions of the snebion of the Contract Act are new, and of not 

unmistakably clear meaniug, we think that the plaints in these cases 

should 1>0 returned for the purpose of being presented to the District 1S7 = 
Judge. The Subordinate Judge will follow the provisions of s. 57 of the 8 C.L.R, 329, 
Code of Civil Procedure in carrying out this order. The plaintiffs must 
pay the costs of the defendants in this and the Subordinate Courts. 

Cases remanded. 


7 C. 163 = 8 C.L.R. 498. 

APPELL.\TK CIVIL. 

Before Mr. Justice Pontifex aiul Mr. Justice Field. 


AzizoONNESSA Khatoon (Judgment-debtor) v. Goua Chand Dass 
AND OTHERS (Decree-holders).* [18th March. 1881.1 

Sale of Undertenure — Selling aside Sale —Material irregularities — Civil Procedure Code 
{Act X of 1877), Chop, XIX, Si* 311. BiT^Deng. Act VIll of 1669« 

Tho procc'^uro to bo followe<1 upon the sale of an undortenure is that prc^cri- 

biul by tho Civil Proco‘1u**o C idc. Section 311 doei^ not apply only to sales made 

under chap, xix of tho Code, and the sate of an undertonure may be set aside 

upon any of tbo grounds mentioned in that section. 

In this case the appellant, a judgment-debtor, sought to set aside the 
sale of certain undertenures in execution of a decree, on the ground of 
material irregularity in publishing and conducting the sale, and of resulting 
substantial iTijury. 

[164] Tho Subordinate Judge dismissed tho application, holding that 
the provisions of s. 311 of the Civil Procedure Code do not apply to the 
sale of an underbenure, and that bhe Rent Act does nob contain auy proce- 
dure for setting aside sales of this kind. 

Tlio judgment-dobbor appealed to the High Courb. 

Baboo Baikant Nath Dass, for tbo appellant. 

Moonshee Serajul-ul-Islom, for the respondents. 

JUDGMENT. 

Tho judgment of the Court (PoNTiFEX and FIELD, JJ.) was deliver- 
ed by 

PONTIFKX, J. — \Vn think that the order of the Subordinate Judge in 
these ciireo oases is p-n erroneous ono. Ic appears that a certain under- 
tenure was sold in execution of a -locree for rent, and after this sale, an 
application was made to the Subordinate Judge under s. 311 of the Code of 
Civil Procedure to have tho sale sot aside on the ground of material irregu- 
larity in publisliing or conducting ir., together witli substantial injury caused 
by reason of such irregularity. 

Tho Suborilinate Juilge was of opinion that the provisions of s. 311 
of the Code of Civil Procedure did not aoply to bVio sale of an under- 
tenure. to a sale hold, as he puts it. under tho provisions of ss. 59 and 

• Appe il from Original Orders. Nos. :J2S to 330 of 1880. against the order of Baboo 

Krishna Chuiidet Cbatterjee, First Subordinate Judge of BAckorgunco. dated the 
2nd Soptomber, 1880. 
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60 of the Heot Acfc. He saye, that s. 311 of the Code of Civil Procedure 
can only apply to sales made under chap, xix of the same Code, and 
that, inasmuch as the sale of the undertenure was made under the 
provisions of the Rent Law, it was not a sale made under the provisions 
of chap, xix of the Code of Civil Procedure. 

Now ss. 59 and 60 of Beng. Act VIII of 1869 do not contain any 
sale procedure. Section 59 provides that, when an undertenure is 
ordered to be sold, a notice of such sale shall be bung up in certain places 
and shall otherwise be notified in a particular manner. The mode of 
notification differs in some respects from the provisions of the Code of Civil 
Procedure on the same subject. Section 60 contains instructions as to the 
contents of such notice, and here also there is a difference between these 
provisions, and the corresponding provisions of the Code of Civil [IBSJ 
Procedure. Tliese two sections or any other portions of the Rent Act 
of 1869 do not. however, contain any provisions as to the manner in 
which the sale is to be conducted, the person by whom the property is to 
be sold, the manner in which the biddings are to be made, the amount to 
be deposited by the purchaser, and all those other matters which taken 
together constitute the sale-procedure? The question then is, where are 
we to look for this sale-procedure? Before the passing of Beng. Act 
VIII of 1869. this sale-procedure was contained in the Beng. Council’s 
Act VIII of 1865. That Act has not been incorporated in Beng. Act 
VIII of 1869. and it appears to us that there can bo no doubt that tbs 
sale-procedure in the case of an undertenure must be sought for in the 
Code of Civil Procedure. This seems to follow from the provisions 
of 8. .3-1 of Beng. Act VIII of 1869. which directs that, “save as in 
this Act IS otlierwise provided, suits of every description brought for 
any cause of action arising iinder this Act. and all proceedings thereon, 
shall he regulated by the Code of Civil Procedure.'' If there can be any 
possible doubt as to these words being sufficiently wide bo include proceed- 
ings such as tliose in the case now before us, that doubt is removed by 
the nroviaions of s. 647 of the Code of Civil Procedure, %vhich enacts, that 
“the procedure herein prescribed shall be followed in all proceedings in 
any Court of civil jurisdiction other than suits and appeals.” It is, there- 
fore. clear tliat tlie sale-procedure, under which an undertenure is sold, is 
to ho sought for in the Code of Civil Procedure, and it follows with refer- 
ence to the special language of s. 311. that an undertenure is really sold 
under chap, xix, that is, in accordance with those provisions as made 
applicable to reut suits by the sections above quoted. We think, there- 
fore, that the order of the Subordinate Judge in these cases moat be 
set aside, and that he must be directed to entertain and proceed with the 
petition of objection made under s. 311. Costs will abide the ultimate 


result of the proceedings. 


Case rematidcd. 
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[166] Before .Ur. Justice Milter aytd Mr. Justice Maclean. 
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NYazikMahton and another v Lulit Singh 

ANM) aNOTHKU (Plamtiffs).^ il2bh March, 1831.J ^ 166* 

ArbitraUon-Award- Finality of Decree-Ctvil Procedure Code (Act VIII of 1859;. g c.L.B. 303, 
5S. 318, 323. 324. 325. 

A o-\se was referred by consent to arbi t ratio >. and after having been 

A case wab reierrtja ^.wArd was made by the arbitrator and filed 

TboSSdants then objected, on the ground that they had no ootioo 
Luor the' second reference, aod that they were not heard, and ^he arbitrator 

§SSSS-£=SS“:S= 

ouilby of misconduct. 

17^14 that if the decree of the first Court w\s not fin il under s. 326. Act VIII 
of S a^rtblt tL^ lower appeJtate Curt could do. was to remand the case to 
U w .v„>? on hs merits but inasmuch as there had been an aw.ird and a 

h vi ch Ta‘ ru,.l .vilhin th, t.r.n, of th«. »ct on, th. lo.v.r 

OoJ“; had no juried, ot.on to hrar tbo apfoai or to txpros, any op.n.on 

on what had passed in ihe first Court. 

[D., 9 A. 253 {‘2G3).] 

THIS wan a suit to .eoover Rs. 1,811.4-9, the value, with 
t .trorinoe of 49 bifjta cottas of land, appropriated by the defend- 
Zeem^ 1281. bo the end of the >ear 

corresponding will, the years 1873 to 1875. aftor deducting the 

The’^case wa^ referred to arbitration at the request of both parties, 
on the 17th September. 1877. the arbitiator being selected by them, and 
cfnhordinate Judge fixed a week as the time within which the 
Lord S the award was bo be brought into Court. Ou the 26th 
^^nnfomber however, the record was recalled, and on the 28th it was 
hriueht in by the arbitrator, no award having been made, and the loth 
Smber Is Bxnd (or hoarios the casa Before any order to that 
4 T ^ drawn Ut) or signed by the Subordinate Judge, a second order 
f 167] was Classed at the request of both parties, sending the record hack 
fn the arbitrator and directing him to complete his award and bring it 
• Tourb within the Dussehra vacation. The award was accordingly 
'^hmitted on the l2tb Novoruber, and on tlie IGth, the defendants filed a 
n«fcitioD protesting against it. on among other grounds, that the issues 
had been altered by the arbitrator, and neither they nor their witnesses 
h rd Tiio Subordinate Judge, on the 19th December, holding that the 

rbitrator had power to alter or amend the issues, that the allegation as 

to the award boiog made without his having heard the defendants or 
their witnesses, was false, and that, consequently, there was no misconduct 
on his Dart, rejected the application, and passed judgment according to 
the terms of tlio award. 

Krom that decree the defendaots apoealed to the Judge, who found, 
as a fact, tliab tlie arbitrator had not given ootice to the defendants on 

• Appeal from Appellate Decree. No. IGll of 1279, agaiost the decree of Moulvie 
qvod Muazem lIoss.n«i. Additional Judge of Patna, dated the lOth May, 1979. affirming 
the clocreo of Balioo Aubinash Chunder Milter, Subordinate Judge of that Dialrict, 
dated the 19tb December. 1877. 
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the record being sent back to him ; that they were not present at 
the proceedings : and that so fur from condrcoiog the award, the 
Subordinate Judge should have held that the arbitrator had been guilty of 
gross misconduct and partiality. Inasmuch, howevrr. as the judgment of 
the lower Court was in confoi mity with the award, ha held, that it was 
final under s. 325, Act VIII of 1859, and the faults to bo found iu the 
award not being amongst the grounds under which such a judgment could 
be disturbed, he felt compelled to dismiss the appeal, but did so without 
costs. 

The defendants then specially appealed to the High Court. 

Mr. C. Gregory and Mr. M. L. Sandel, for the appellants. 

Baboo Mohesh Chunder Chou'dhry and Moonshee Mahomed Yusoof, 
for the respondents. 


JUDGMENT. 


The judgment of the Court (MiTTER and MacleaN, JJ.) was delivered 
by 

MitteR, J. — This is a second appeal against a decree in conformity 
with an award made by au arbitrator. The first Court held that the 
objections raised by the defendants should be dis-[l68]allowed, and passed 
a decree in conformity with the award. The second Court expressed its 
opinion that the faults, which it found with the award, were not such as 
would allow it to disturb the judgment. 

It has been strenuously contended before us, that the proceedings in 
the first Court were such as co make it incumbent on the lower Court to 
hear the appeal on the merits. This objection, we may say at once, 
ciinnob ho supported. If tlje decision of the first Court, for any reason, 
was nob final, the second Court could do no more than remand the case 
to that Court for disposal on the merits. 

The case being governed by the old Code of Civil Procedure, vve have 
to determine whether there w’as an award and a judgment in conformity 
therewith. If so, by s. 325 of that Code, the second Court had no juris- 
diction bo hear an appeal or to express any opinion on what had passed in 

the first Court. , . n n 

It has been contended that there was no award at all, on the 

cround that the Court in which the suit was pending superseded the 
award and recalled the suit under s. 318, Act VIII of 1859. ,\^pparently 
such an order was made on the 26th September. 1877, but it did nob bake 
effect because, as we understand the proceedings, the case was again 
returned to blie arbitrator at the request of tlie parties expressed through 
their pleaders on the 28th September. Moreover, this objeotion if it 
was taken was not one of those urged before the first Court, and although 
it was taken in the second Court, no opinion seems to have been given 

must, we think, take it that the case was duly left in the 
hands of tlie arbitrator, who made an award on the I2ch November. 


i7T 

Objections were urged to the award, which, in the opinion of the 
>urb, did not justify it in remitting it under s. 323. or in setting it aside 
ider s. 324. Act VIII of 1859. Judgment was, therefore, given accord- 

^ '^A^nmnber of cases have been referred to. as supporting the appoi- 
nts eon enln. that an appeal will lie. notwithstanding the provis on 

s 325 that a judgment according to an award shall be final. 
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But the only cases in which an appeal has been allowed are fl69] 

Maharaja Jainiangal Singh v. Mohanrain Marwari (1). Mar^ 12. 

Gkose V. Earn Ohand Ghosc (2). and Boonjad Mathoor v. Nalhoo Shahoo Ul- 
In the first of these cases Maharaja Jaimangal Stngh v. Mohanram 
Marxvari (1). the decree on the award had, on previous occasions, been 
set aside on accou.it of an informality in the proceedings of the arbitra- 
tors. and then on rectification of the informality, the second decree was ^ ^ 

held to be final. «« fv.« 8 C.L.R. 505. 

In the other two cases there were such irregularities patent on the 

face of the proceedings in the case, that the judgments were held not to 

be iuderoents under s. 325. , 

In the present case we are not able to say that there are any grounds 

for holding that there has not been an award and a judgment in conform- 
ity therewith. We. therefore, think that no appeal lay to the second 

Court, and we dismiss this appeal witli costs. , j 

^ ■ Anoeal dismissed. 


7 C. 189 = 4 Shorae L.R. 146®8C.L.R. 357 — 6 Ind. Jor. 30. 

ai^prllate civil. 

Before Sir Richard Garth. Kt.. Chief Justice, and Mr. Justice McDonell. 

ronisi) MoHCN CnrCKERBCTTY (Defendant) v. Sheriff (Plaintiff).^ 

(10th March. 1.S81.J 

Re!>jiid\catn-Limi''ition— Account— Principal and Agent. 

In the Inof«s^il. if a principal in a suit against bis agent prays merely that 
f lift defendant be ordered to render accounts to the plaintiff, a second «u<t brought 
iiv him f'or the recovery of the money found due by the defendant on examining 
the iic' ounts will not ix-. barred by res judicata. 

Discussion ii9 to form of plaint in suits for an account. 

In this case the plaintilT. who had been manager of an indigo factory 
«f Ualleakandi. in the District of Furridpore. emoloved the defendant, in 
Tanuarv 1873. to collect certain debts duo to the [170] firm, which 
debts bad been assigned to the plaintiff by the prouriotors of the indigo 
concern. The defendant’s term of service terminated in November. 1874, 
and as he refused to render any accounts, the plaintiff, in 1875. brought a 
suit against the defendant for the delivery over of the account, papers, and 
obtained a decree In execution of this decree, the plaintiff obtained the 
ccount papers on the 11th of .Tune. 1877. and after examining them, he. 
^ Julv 1877. found tlmt the dofemlant had misappropriated a sum of 
Ks fjOO for which he instituted the nr.-««nt suit in the month of September, 
1877 The plaintiff also prayed for a decree for wliatover sum might be 
found due on taking the accounts, undertaking to affix the proper additional 

stamp np his plaint. 

The defendant contended, that the suit was barred bv ss. 2 and 7 of 
Act Yin of 18.51). because the nlaini iff' had prayed for tho same relief, 
and a eomuiissionor, aoDoinfed hy the Court, had found to bo due to the 
plaintiff onlv Us. 83. He also contended the suit was barred by limitation. 

• Appeal from Appellate Decree, No iU-JS of <819. against the decree of Baboo 
Proraotho Natb Mook'Tjee. Huhordinate -Tudgo of Furridpore. dated the 16tb June, 1879. 
iifTirming the decree of MnnUi Mohabul Ali, Munsif of that districr, dated ^the 3rd 

Julv. 1878. 

' (l> a B.L.tt. W.R. 429. (2| 12 B.L.R. 48. (3) 3 C. 375 
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decision was 

aflirmed on appeal. The defendant then appealed to the High Court, 
lanfc Sreenath Dnss and Baboo Shoshee Bhosiin Dutt, for the appel- 

Baboo Cooniar Bose, for tbe respondent. 

JUDGMENT. 

The judgment of the Court (Garth, C. .7,, and Mcdonell. .7) was deli- 
veren by 

fi ^ARTH. C. J. ^'0 think that this appeal must be dismissed. [The 
Iearn 6 d Juugo hers stated the facts and cootinued.] 

The only ground of defence which has been relied upon is, that, in 
tho former suit, which was brought in 1275, although the decree of the 
Couit was merely for rendering an account, a commissioner was appoint- 
ed to adjust the accounts between the parties, and to ascertain what 
sum was duo from the defendant : that the commissioner found Rs. 82- 3-11 

only to be due; and that blie piainbitT in this suit is bound hy that find- 
ing. 

Now although it certainly does appear, that, in the former [I7l] 
suit, a commissioner was a))pointod for some purpose or other, we do not 
find that he had any authority to go into the account, or to ascertain 
what was due. The decree merely orders tlio defendant to render proper 
accounts to the plaintiff ; and it has not been proved how or why the com- 
missioner was appointed, nor that the report of the commissioner was in 
any way confirmed hy tlie Court. 

It was. theroforo, competonc for the plaintiff, after tho accounts had 
boon filed by the dofondant, and adjusted by the commissioner, either to 
accept the money found hy tho commissioner to be due to him, or to sue 
the dofondant in a fresh suit for tlie suras wliich he now claims. 

Wo l)avo boen referred to Luchmeepnt Sinah Ddhadur v. 2^ niid Cooniar 
Uoopto (1), a case decided hy Kemp and Ainslie. JJ.. in which those 
learned Juflgos considered, t hat in that suit the lower Courts did nob do 
their duty hy merely ordering that accounts should bo rendered ; that the 
nropor order was that the accounts should be examined and adjusted; 
and bliab it should be ascertained w’hat was due from tho defendant bo 


Mio piainbitT ; and as this had not been done, tho case was remanded. 

ft may he that tho nature of the suit perfectly justified tho learned 
.Judges in making tlie remand ; but in tho generality of suits in the 
mofussil. tlio plaint merely pray.s for an account. I remember a case in 
tliis Court (though I cannot say whether it was reported) in which 
Markhy, J.. explained very clearly the usual difference in tbe procedure 
between suits for an account brought on tbe Original Side of this Court, 
and similar suits brought io the mofussil. 

On the Original Side the prayer of the plaint is not only for an 
account, liut to have tlie account adjusted, and the balance ordered to 
he paid bo the party entitled to it. Tho case i.s referred to the Registrar 
for this purpose ; and after tho account has beau taken and the balance 
ascertained by the Registrar, the case comes again before the Court, and a 
final decree is made. Both parties ha/e a full opportunity, if they please, 
of going into evidence before the Registrar, and afterwards objecting to 
[172] tho Registrar’s findings: and the whole matter is thus adjusted 
finally in one suit. 


O; 1^2 W.R. 388. 

6 GO 
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In the mofussil, however, this is generally done by means of two 
suits. The first is brought to compel the rendering of an account, and 
then, when the account has been rendered, and the plaintiff has bad an 
opportunity of examining it and testing its correctness, he may sue in a 
second suit for the amount which he considers to be now due. 

Of course it is far more convenient, and a saving of time and expense, 
to have the whole matter settled in one suit instead of two ; but the reason 
why two suits are generally brought in the mofussil is. because the Courts 
there have no olficer like the Registrar to whom the account can be 

referred for adjustment. , u i j 

In this particular case the plaintiff was of course unwilling to be bound 

bv any account furnished by the defendant, considering the dishonest 
manner in which the latter had dealt with him. His claim in this suit 
embraces several sums which were not entered in the account rendered 
by the defendant, and wo see no reason for saying that the plaintiff’s 
claim is barred by anything that occurred in the former suit. 

Another point raised here. (I can scarcely say that it has been argued), 
is that the defendant is wrongly found to be indebted to the plaintiff in a 
sum of Ks. :l33-7-y. which was said to be due to the plaintiff on certain 
decrees It does nob very clearly appear how or wliy this sum is found 
duo from the defendant: bub we rather gather that the defendant must 
have received that sum. and did nob pay it over. This is quite immaterial, 
however for the nurposo of the suit, because the plaintiff is found to be 
entitled to Rs. 837 altogether, and the <locroe is only for 500 rupees ; so 
that the sum duo for rents received is amply sufficient to support the 
decree. <juibe irrespective of the Rs. 333'7-9 said to bo duo as the amount 

of the decrees. 

The appeal is dismissed with costs. 

Avvcdl dismissed. 
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[173] APPKI.LATK CIVIL. 

Before Bir Uichard Garth, Kt., Chief Justice, and 

Mr. Justice McDonell. 


SUUNOMOVK DaSSYA .yND ANDTUKll {Defendants) 
MoimiA'iK Hank of India, Li.mitkd {Plaintiffs). t 


r. The Land 
■Ith Marcli, J.S81.] 


luo- 


VI II of IHlO, s. 17, cL Talook^SaU for Arrears of UcJil — AKachtnent— 

Priority^Morl^jage- 


The pi(nic1ar of a talook granted a durpatni to tbo dofundants on the lOlb 
of February, The ^ame yatnidar afterwards mortgaged tbc patni talook to 

I ho plain tills, who obtained a decree on their mortgrige on the Mth September, 
IS71 The palni was sold for its own arrears on the 17th November, 187G ; and 
after payTnent of tent ar>d ail eXDOUSt'^, there remained a surplus in the hauils of 
the C" I lector, which wab attaclied by tlie piaintitls in execution of tbeir docroe 
on the 'Jtli of November. 1870. On the 12th Januaiy. 1877, the defendants 
instituted a suit ngainat the patnidar, under cl. 5, s 17. Reg. VIII of IHVJ, lor 
cfiuipfjn^ation for the lo?ft of tbo durpatru. and obtained a decree, which tbc 
Court directed should be satisfied out of tbo surplus sale-proceeds ; and the 
Collector, notwithstanding the plaintifis* attachment, allowed the defendants to 
obtain tbo amount decreed out of the .surplus sale-proceeds. 

• from Appellate I)ecrcc. No. 17U0 «)f 1870, against the decree of A.C. 3xell, 

Ymi Judge of Jesftorc, dated the 12th May, 1870, modifying the decree of 
Kedaressur Rov, Subordinate Judge of that district, dated tbc 6ih June, 1878. 
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the th^t ° P***^ compensation, on 

h!iJ^ th^f attachment was prior to the defendants’ suit,- 

mt-nt be ““'''withstanding the plaintiffs’ attach* 

decree ^ of the surplus sale-proceeds in priority to the plaintiffs’ 


Civil. ' ^ brought, by the Land Mortgage Bank against the defeo- 

dants to establish their right to a sum of Rs. 865-5-9. which had been 

7 C. 178= obtaioea by the defendants. Nos. 1 and 2. under these circumstances. 

8 C,L,R. 311. putnidar of a talook had granted a durpafcni of it to the defend- 

ant No. 1 on the lOch of February, 1869. 

Tne same patnidar then mortgaged to the Land Mortgage Bank this 

u properties on the 8th of March. 1872. for a sum of 

Rs. 4O.000. On the 28bh September. 1874. tho Bank obtained a decree 

for the sum due to them upon this mortgage, and declariug their rights 
under it. 

[174] Tlie patnidar having then made default in payment of bis rent, 
the taiook was put up and sold by auction for its own arrears on tho 17th 
of November, 1876; and after paying the rent and all expenses, there 
remained a surplus of the sale-proceeds in the hands of the Collector of 
Rs. 2,138-1-5. 


By moans of this sale the tlurpatnidar. the defendant No. 1, lost bis 
durpatni; and. therefore, on the 12th of January, 1877. the defendants 
Nos. 1 and 2 (the latter being the wife of tho defendant No. 1) brought a 
suit against the patnidar (under the provisions of cl. 5 of s. 17 of Reg. 
\ 1 1 1 of 1819) to recover compensation for the loss of the durpatui, and to 
have tho amount of the compensation paid to them out of the surplus pro- 
ceeds, it being alleged that the durpatni was purchased with the money of 
the defendant No. 2. 


In tbis suit the defendants Nos. I and 2 obtained a decree for the 
sum of Rs. 865-5-9. by way of compensation, aud the Muusif ordered that 
sum to bo paid to them out of the surplus proceeds. 


Meanwhile, immediately after the sale of the patni, the Land Mort- 
gage Bank, on tho Uch of December, 1876, placed an attaclimont upon the 
sum of Hs. 2,133-l-5, the surplus proceeds: but the Collector, notwith- 
standing this attachment, allowed the defendants Nos. 1 and 2 to obtain 
the Rs. 865-5-9 out of the surplus proceeds, in accordance with the 
Munsif’s order. 

This suit was then brought, on tho 26th of March, 1878, by the Bank, 
for the purpose of recovering the Rs. 865-5-9 from the defendants Nos. 1 
and 2 ; and they contended, that as their attachment was prior to tho 
suit ot the defendants Nos. 1 and 2, tliey were entitled to the whole surplus 
proceeds to the exclusiou of tlio defendants' claim. 

Tho view of tlie Suhordiuate Judge was. that tho two defendants had 
a right to bring their suit for the sum which they obtained, and that it 
was properly paid over to tliem out of tho surplus proceeds. He, therefore, 
dismissed tlie plaintiff's' suit. 

Tlio District Judge took a different view. Ho considered that the 
case came within tlio provisions oi s. 17 of the Regulation ; but he tliought 
that the plaintiffs liad an equal right with the defeodauts Hos. 1 and 2 
to the surplus proceeds, as being assignees [175] of a valuable interest 
in the talook ; but that as the sum was uob sufficient to satisfy both, he 
decided that thu surplus proceeds ought to be divided between the parties 
rateahly in proportion to the value of their respective interests in it. 
Putting, therefore, the value of the plaintiffs' interest atRs. 2,000 and 
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that of tl.o defandaot. at Hs. 865-0-9, be held that the defeodaots were 1881 

eotitleil to Ks. o50 out of the surplus, and the plaintiffs to the residue. MA^ 4. 

He tlierefore gave the plaiotiffs a decree for Rs. 315. and ordered each 

of the parties to pav their own costs. 

Baboo Mutty Lall Monkerjee, for the appellants. 

Baboo Kaahi Kant Sen, for tlio respondents. 

.JUDGMENT. VC. 173= 

The judgment of the Court (GaRTH. C. J.. and McDONELL. J.) 8 C.L.R. 341 

ttae delivei^d — think that the District .Judge has taken an 

errone^s v‘iew;of this case. {His Lordship then stated the facts as 

abov^and co^t,^^ complain of this decision, the plaintiffs (by way of 
anneal’ on the ground, that the defendants were not entitled to any 
p‘;'t of the surplus proeeede; and the defendants (by way of f 

tion) on the ground, that they are entitled to the whole of the Rs. ^^65-5- J. 
and that the Court below was wrong in directing them to restore Rs. 3lo 

'^''lUs^'trange that, during the whole of the argument m this Court, we 
have hoen allowed to remain under a wrong impression as to a point upon 
h rrit seems to us. the whole case turns. We were led to suppose. 

That the Hint brought bv the defendants, in which they recovered the 
T 3 ^ I'f) was not brought u ithtn ttco months from the time o/ the sale of 

Uicli ar^r.f that rad' leen so, we think that the Munsif would have 
h d r uower to order that sum to be paid out of the surplus proceeds. 

^ The words of cl. 5 of s. 17 are : ” It shall be competent to any one 

conceiving himself to possess such an interest. &c.. to bring forward his 

concei u g e paid for the same, or for a just compensa- 

t iorior the loss sustained by him in con- [f 76jsequence of the sale 
brM‘^uting a regular suit at any time within two months from the date of 

therefore the suit of the defendants had not been brought within 
r.vn mmiihs from the date of sale, tlie Munsif. although he might have 
oiven them a decree enforceable in the ordinary way, could not have 

doerrod the amount out of the surplus ifioceeds. u ..i 

Ic now turns oui. however, that the suit was brought duly within 
fhe two months, and that, therefore, the Muosil’s decree was quite regular 
Tlfit being so. the only question is, whether the plaintiffs, who had 
niaec.l an attachiiumt upon the surplus proceeds immediately after the 
^ 1 'iro entitle<l to recover from the defendants the wliole or any part of 
tho^Hum which has been awarded them out of those surplus proceeds by 

the suggested to us. that although the plaintiffs did not bring 

nv suit under cl. b of s. 17. yet tliey must he considered as having made 
^ claim lo the surplus proceeds by placing an attachment upon them. 

But that is a course, which aptears to us not to he warrauted by cl. 5. 

Tlie only claim which can he made under cl. 5 is hy a regular suit, and the 
lecroe wl.ich is to he made in that suit is of a siecdiil nature, enforceable 
oa/'/ as against the sale-proccech\ and if the plaintiffs in this suit had 
intended to proceed against those proceeds under cl. 5. they could only 
have done so hy instituting a regular suit. 

This they have not done ; and as the defendants have taken the pro- 
per couibC, and have obtained a judgment, we think that they have secured 

titi3 



7 Cal. 177 


INDIAN DECISIONS, NEW SERIES 


[Vol. 


1881 
March 4. 

Appel- 

late 

Civil. 

7 C. 373* 

8 C.L.R. 341. 


a right to the sale-proceeds to the amount of their judgment prior to any 
right of the plaintiffs. 

It may be that the plaintiffs may enforce their attachment as against 
the residue of the sale-proceeds ; but that question does not arise in this 
suit. 

The result is. that the judgment of the District Judge must be revers- 
ed, and that of the Subordinate Judge restored ; and that the plaintiffs 
must pay the costs in all the Courts. 

Appeal allowed. 


7 C. 177. 

[177] ORIGINAL CIVIL. 
Before Mr. Justice Wilson. 


Shanks and others v. Savage. [19th May, 1881.] 

Practice - Failure to procure sufficient Evidence — Adjournment — Cosfs. 

A plainlill [.tiled in an ex parte suit to bring forward siifhoicnl evidence to 
entitle him to a decree, and asked for an adjournment in order to obtain further 
evidence ; the Court granted an adjournment on the terms that tbc plaintiff 
should bear the whole costs of the bearing. 

This was an c.t parte action brought for work and labor done, in 
which the plaintitls failed to give sufficient proof as to certain work done 
to a steam-boiler. 

Mr. T. A. Apear, for the plaintiffs. — After partly proving liis case, and 
on boding that the evidence given was not sufficient to entitle him to a 
decree, asked the Court for an adjournment in order to procure the attend- 
ance of otlier witnesses, he agreeing to hear the costs of the day. 

ORDER. 

Wll.SuN, J. —Such inl.iournmeiits ate most inconvenient, and would 
i)ol ho lisiHoeil lo for a moinonh in England. I will grant an adjournment 
for a fortnight, on condition that the plaintiffs boar the whole costs of the 
hearing. 

Attorney for the plaintiffs: Harris Co. 


7 C. 178*8 C.L R 401. 

[178] APPELLATE CIVIL. 

Before Mr. Justice Morris and Mr. Justice Tottenham. 


XlLt'uMl'L LaHURI {Defendanl) r. .Jotendro MoHUN 
Ij.Mirm {PliiinliJ).' |2oth March, 1881.) 


A'ioplum— I'l oud— Adopted So.i claivtintj Share in Estates already vested tn another 
before the Dale of the Adoption 

Shorlly before his death in 16G2. A. by bis will, gave bis widow power to adopt 
a son. In consequence of fraud on the part of B, the son of a brother of -4. 
KunpressioR Ibis will and setting up another, the will was not proved until J67-1. 
when the widow exercised the power. C, the widow of another brother, had died 


• Appeal from Ocigim.l Decree, No. 282 of 1879. HRainst the doorw of Baboo 
Bhugsvan Chandcr Chuckerhutty, SubordinaJo Judge of Rui)gpore, <Jated 30tb April. 
1879 
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in 1867, and B had succeeded to hec estate. Tho adapted son now sued by bis 1881 
mother to reoovcr a half share in C’s estate. alleRiog that his adoptive moibc^ MARCH 25. 

in consequence of the fraudulent act of B in suppressing the will under which 

the power of adoption was given, and in setting up a false one, was unable to Apppr,. 
ex^tcise the power of adoption before the deaih of C, and that thus he had been 
deprived of the opportunity of succeeding to C’s estate. LATE 

Held, that although B had committed fraud in suppressing the will and setting CiviL 

up a false one, and had so placed obstacles in tho way of the adoptive mother of 

the plaintiff taking a son in adoption earlier, yet that, as the plaintiff was not in ^ ^ 178=* 
existence at the time the fraud w is committed, such fraud was too remote so tac j. „ j P 
as it affected him, and that tho Court as a Court of Equity could not disturb ® 
tho estate which bad already vested in B. 

The tight to succession is a right which vests immediately on tho death of the 
owner of the property, and cannot, under any circumstances, remain in abey- 
ance in expectation of tho birth of a preferable heir not conceived at the time of 
the owner’s death. 

Keshub Chunder Ghose w. fitshnu Pershad Bose (1) and BJioobun Moyee Debin 
V. Bam Kishore Acharj (2) followed. 

rAfflrroed 12 C. 18 (P.C.) - R.. 1 C.W.N. 12l (126) : 3 Bom. L.R 857 (365) = 26B 449 
(467) ; 12 C. 246 (2501; 18 C. 385 1393).] 


This was a suit brought liy one Bhubonessury Dabia, as adoptive 
mother and guardian (leave to bring tlie suit having lieon granted her by 
the Court) of lier adopted son. Jotendro [179] Mohun Lalmri, to recover 
an oigiit-anna sliare in one Cbandinoni's Jmsband’s estate to which tlie 
defendant bad succeeded. 

The following is tlio genealogical tree of tlie family : — 


K'llly 


Mohun (dweasedl Ram Mohun (deceased) Shibuath (died 1862) 
* widow CbaDdnioQi, widow Bbuboncssury 

I dird 15th Juoc lSG7e I 

Nilcomul I __ 


(deft.) 


Kally Profoniio THrince Prosonno Jotondro ^[ohun 
d. 25th July 1860. d. 9lh Sept. 1866. (plft.l 

itdopied son. 


The plaintiff, .Jotondro Mohun, stated, that Sliibnatli. by Ids will, dated 
22nd May, 1K()2, gave to IBIiuboncssury iiowcr to adopt, and that, after 
Shihnath’s deatli, Nilcomul managed JBliuhonossury s estate : that, during 
such management, he olitaineil SIdhnath's will, suppressed it, and sot up 
anotlior, wliich containc<l no such power of adoption : tliat a suit had been 
lirought on tho second will, hut the Privy Council, in March, 1R71, eventually 
held, thattlie will cnntainingtlie power of adoption wastho gonuineone; that, 
in lH6o and ISbO. Shibnatli's two sons died ; that, since the latter date, 
Bhubonessury bad repeatedly endeavoured to adopt a son. but bad always 
lioen iirescnted, liocause slie was unable to produce the original will giving 
lier power to adopt, atul tlnit altbougli she |)Ossesscd copies of tho will, 
people always refused to give their sons in ad<»|)lion without the produc- 
tion of the ori;?inal, more ospccialh ponding tlie litigation wliich was 
being carried mi coiieorning tlie two wills, that, in iH()7, Chandnioni, tho 
willow of Uiiin Moliun, died, and Nilcomul, the son of Kally Moluin, suc- 
ceeded to Chandmoni's estate: tliat, sulisequetillv in .1 anuary 1 B74, IBluibo- 
nossurv adopted him (Jotendro Mohun, tho plaintiff, an infant of tlie age 
of live years at tho timi;). and on thc2f)th Hoptomhor 1-S77, liis adojitive 
mother brouglit tliis present suit on his behalf, claiming a half share wit h 
the defendant in Chandmoni's husband’s estate, on tho ground that Die 


(1) S P A. (1860) 310. 


(2) 10 M.l.A. 279. 
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defendant Nilcomul, had, by suppressing Shibnath’s will containing the 
power of adoption, fraudulently prevented Bhubonessury from adopting a 
son, who would, if the adoption had been made in time, have suc- 
ceeded to a half share in tlie estate of Chandmoni’s husband ; and that, 
[l80j notwithstanding the fact that he had been adopted subsequently 
to tlie defendant’s succession, he was entitled to a share in Chandmoni’s 
husband’s estate. The defendant contended that the suit was barred, 
it not having been brought within three years either from the time the 

or from tlie time of the adoption ; that 


7 C 178 = 

8 C.L.R 401. alleged fraud became known. 


the estate once having vested in him could not be divested by I'eason 
of the subsequent adoption ; that he had not fraudulently prevented tlie 
widow from adopting; that he had committed no fraud, inasmuch as 
Chandmoni was alive at the time when fraud was alleged. 

The Subordinate Judge held that the suit was not barred, that 
the defendant had through fraud prevented the adoption from taking 
place during the lifetime of Chandmoni. and that the plaintiff was. there- 
fore, entitled to recover. 

The defendant appealed to the High Court. 

Mr. Jackson (with him Mr. M. Ghose and Baboo Isen Chundcr 
Cln(r.kcruutly), for the appellant. — As regards limitation. — Supposing the 
decision of the Privy Council in 1874 were taken to be tlie starting point 
of limitation, the suit is barred, as only three years is allowed from the 
time when the fraud is discovered. Tlie widow does not say, it does not 
matter when I adopted. I have still a right to adopt, but says, the original 
will was suiiprossed, and that she was prevented through the defendant s 
fraud from adopting before, and that, in consequtmee of that fraud, ho is 
estopped from disputing the adoption. As to whether the estate could 
divest. — .\n adoption cannot operate to open out the estate after it has 
once vested in any person. Knlly Prusonno Ghose v. Gocool 
Mittrv (1). This case is suuported by Mayne. 2nd ed., s. 176, p. 166. 

Mr. d/. on the same side.— An estate once vested cannot bo 

divested, see Gobind Chnmlra Snnnn Ma^uonular v. Anand 
Mazoomdnr (2). and Monirnm Kolita v. Kcri Kolitani (3). Tlio plaintiff, 
in order to sav that lie lias a riglit of suit because lie was not adopted 
earlier through the [iSl] defendant’s fraud, must inasmuch as an adopted 
son is in the same position as a natural son. go so far as to say that a natuial 
son would have a right of suit against a person who liad fraudu ently pre- 
vented liis (the plaintiff ’s) father and mother from living together for a 
long period, and so prevented the plaiutilV from being born during the time 
of such separation, at whicli time the person, so fraudulently acting, had 

succeeded to an estate to which, had the plaintiff been born, he would 

luivo been entitled to succeed. Sucli a suit has never been attempted. 
;ui<l wouhl not lie. the fraud alleged being too remote. Tlie adoption in 
tliis case took place six years after Cluindmoni’s dcatli. Fraud is not 
mffieient reason for a suit to recover property which lias already vested 
ebody else. On whom does the plaintilf allege the fraud to liavo 


a 

in soni 


been practised, if it is against himself, bo was not alive at ‘*’6 time, am 
no fraud can be ix-ii-etrated against a person not m existence, iho rule o 
cquitv that a person cannot take advantage of liis does not ex- 

tend to cases of this kind. The lower Court has given a 
till' for half of the property claimed, at all events be can only claima fouith- 


(1) 2 C. 295. 


(2) 2 B.L.R. A.C. 313. 
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The defendant cannot be considered to have held as trustee for the plain- 1881 
tiff, and the suit is therefore barred — Kherodcmoncy Dosaee v. Doorgamoney Ma rch ‘J5, 

Dossee U). , t> i 

Mr. H. Bell {witli him ilr. Doss, Baboo Srcenath Doss, and Baboo 

Bungshec Dhitr Sen) for the respondent.— There can be no question of limi- 
tation in this case. The plaintiff claims as the adopted son of Shibnath. 
to succeed to a moiety of the estate of his uncle Ram Mohun. Ram 
Molmn’s widow died on the 15th June, 18G7, and the plaintif'l lias twelve 

years to sue in from that date. The main fact of the defendant having 8 C.L.R. 40i. 
committed a fraud cannot reduce the period of limitation to three yeais 
Ckuiuler Nath Choudhry v. Tirthannnd Thakoor (2). 

On the merits there are two main points for consideration : — First - ■ 

Is tlie plaintiff, as tlie adopted son of Sliibnath, entitled to a sliare of 
Ham Mohun 's estate, his adoption having taken place after the death of 
Cliandmoni, tlie widow of Ham Mohun, [182] and after the defendant 
had succeeded to the inheritance? Secondly— Can the judgment of the 
lower Court he supported on the ground of the defendant's fraud ? 

Upon the fir.st point it is contended that we are concluded by the case 
of Kiilty Prosonno Ohose v. Gocooi Chnnder Mitter (3). This case 
will bo found to rest entirely on previous decisions, none of which, 
wlien examined, will be found to support the proposition tlicro broadly 
laid down, that “ an estate once vested cannot be divested " The I’rivy 
Council case of Sri liaghunada v. Sri Brozo Kishore (4), which was 
referred to in the decision, is directly to tlie contrary. In that case an 
undivided brother succeeded to an inipartihlo zemiudari to the exclusion 
of the widow of the last owner, but after some two years, the widow- 
adopted a son. and the brother’s estate was divested. This case, there- 
fore, so far from .supporting the decision in Kally Prosonno' s case (3). is 
distinctly opposed to it. The other cases referred to are, Bamundoss 
Mooke.rjca v. Mussamut Tarinee. (5), which merely decides that a widow 
with a power of adoption can sue in her own name to recover property be- 
longing to the estate of her late husband. The next case — Dnkhina 
Dossee v. Rash Belinri Mujoonular (G) — is so obscurely reported, that 
it is impossible to say what the facts were. Gobind Chandra Sarma v. 

Anand Mohan Sanna f7) merely decides that.in litigation, a widow’ represents 
the estate. The Full Bench caseof iJo.s iJns v. A'l is/ma Chundra Das 
(8) turned upon the doctrine of Hindu law with regard to persons e.xcluded 
from inheritance. The case of Bhoohnn Moyee Delia v. Ravi Kishore 
Acharj (U) merely tlecided tliat an adopted son was in no better position 
than a natural son, and as a natural son could not in that case have 
succeeded as heir, so noitlier could an adopted son. tSco remarks on this 
case in Mayne's Hindu Law. p. 170. — kakmahai v. Radhahni (10). The 
case of Gobtndn Nath Roy v. Ram KanoyChnicdhjy (1 1) (alluded to in [183] 

1 L. H., 2 Calc., 307) stands alone, and is questioned in Mayne’s 
Hindu Law, ji. 178, and is opjiosed to the case of Bamundoss Mookerjea v. 

M. S. Tarinee (5), and was not followed in the recent case of Prosononnth 
Roy Chowdhry v. Af zolotincssa Begiim (12). The right of a preferential 
heir to divest an estate which had already vested was never qtiestioned 
until recent years. When a preferential heir came into existence, he was 
allowed as of riglit his inheritance. Take the case of a sister. A sister is 


ll) -1 455. 

[4) L it. J 1-A. 154. 
(7) -2 li.L.R.A.C. 313. 
(lOj 5 b.li.C.A.C. 111. 


(■2) 3 C. 504. 

7 M.l.A. lf)9. 
(81 2 U.L R. F.B. 
(11) 21 W.B. 183. 
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(:il 2 C 296. 

(Gj G W.R. v!26. 

<9) 10 M.l.A. 279, 
(12) 4 C. 523. 
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not an heir by Hindu law, but a sister’s son is an heir ; and there is of 
necessity a suspension of the inheritance until his birth. — Maonaughten’s 
Hindu Law, Vol. II, p. 93, Prec. xiv., Inheritance; ^xissamut Solitkhna v. 
Ram Dolal Pande (1), Kanina Mai v. Jai Chandra Ghose (2), and Lakhi 
Priija V. Bhairab Chandra Chaudhuri (3). The case of a posthumous or of 
an adopted son is far stronger. Where the father’s inheritance has been 
distributed among the heirs, if a posthumous son is born, a re listribution 
has to be made: Dayabhaga, Chap. I, sec. 45; Dayakrama Sangraha, VI, 
21 — 24. The wliole question was most fully considered by the late Supreme 
Court in Gourbiillub v. Jiiggcrnath Pershad Mitter (4). In that case A was 
adopted by the widow of B, who had predeceased liis father C. On the death 
of C, C's estate passed to his sister’s son. Some two years after C’s death, 
A was adopted, and it was held that he was entitled to the estate of C to the 
exclusion of the nephews \Yho liad already succeeded. In Shamchunder 
V. Rooderchunder (.o), A left two widows, one of whom adopted a son B, 
and died after the deatli of tlie adopted son B. The estate passed to /I’s 
brotlier’s sons ; when the second widow adopted C, and it was held that 
C was entitled to succeed to his brother B's estate to tlio exclusion of /I’s 
nephews. Tins, therefore, is an instance of au estate being divested in 
favour of a collateral. 

With regard to the question of fraud, it was contended that there 
was no fraud practised on the present adopted son, [184] that, on tlio 
contrary, if there had been no fraud, some one else would have been 
adopted ; and therefore, if there was fraud, the present adopted son has 
been the gainer hy it. But the fraud was against Sliibnath’s heir. It is 
not necessary that it should have been against any particular person. 
Suppose that a child had been ready for the adoption before Chandmoni’s 
death, and the defendant, knowing that she could not survive, had forci- 
l)ly carried oil the son to be atloptud. and kept liim in confinement till 
Chandmoni's death. — it cannot bo contended that such son when adopted 
woulil not have boon entitled to his share in his uncle’s estate : or suppose 
tliat, instead of carrying otV the boy, tie had liired assassins to kill him. — 
can it be contended that the next adopted son would not bo entitled to all 
the rights to which the lir?>t boy would have succeeded, if his adoption had 
not boon fraudulently frustrated? So far, tliorefore, as the defendant is 
concorned, the adoption must bo considered to have taken place at the 
time the defendant prevented it.- Story's Equity Jurisprudence, p. 256. 
Phillimorc on Jurispnidence. )>. 226 : .l/cv/fl.-r v. Gillespie (6). Lnttirl v. 
Lord Vr'altham (7) cited, lliiitnenin v. Base.Uof (3), Middleton v. Middle- 
Inn (9). Bnrkley v, Wdford (10), Seyrare v. Kriican (11); wliere the fraud 
was not against any particular person, but against the next-of-kin. NVith 
regard to the share to whicli an adopted son is entitled, ^^ayno■s Hindu 
Law. ss. 148 and 49 and Tara Mohtoi Bhuttneharjee v. Kirpa Moyec 
Debut (12) were referred to. 

Mr. J/. (r/ujv in reply The case of Kallij Proiomw trhnsc \s not 
opposed to the decision of the Privy Council in Sri liauhtinadtiy. Sri 
Brozo Kishoiu (Vi). No doubt, as pointodout by Mr. Mayne (Note c. 
art. 170, Hindu Law). Mr. Justice Mitter was in error m supposing 


(1) 1 Scl. Rep. 321. 12 ) 6 Scl. hep. 42. r v,, n 

CP 5 Scl. Rep. 315. wiib Smh Notes. (4i Mac. Cons, of Hid. Ui , P 

(5) 1 Sel. Rep. 2udEd. 20‘J . uphold in appeal 3 Knapp s 1 .0.0. W. 

« 11 V. s 6 >1 t7) 14 Vcs. 290. <8) W.. Ves. 2Sy. 

I'J) 1 Jac. and W. U. flOJ 2 0. and F. 102. (fU 1 Boatly. 15«. 

\12) 'J W.R. 12^. (13) L.R. 3 I. A 164. 
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that, in the case before the Privy Council, the property was not 
joint family property ; but that error does not in any way affect the 
^185] soundness of his decision. We do not go the length of saying that 
in no case will a subsequent adoption divest an estate once vested, for it 
is a well-known i*ule of Hindu law tliat the widow herself divests her own 
estate by adopting a son. But that is an exception, and persons who are 
in the position of the widow, by operation of the Hindu law, will also 
come within the exception. The Madras case before the Privy Council 
referred to an iinpartilile zoinindari, and the widow could not possibly ^ 
liave succeeded. Hence the adoption by the widow liad the effect of 
divesting an estate whicli, under the Bengal scliocl, the widow would 
ordinarily have takc-n. It was also a ease of lineal succession. This 
probably accounts for the question not having been raised in the Privy 
Council case. Mr. Mayno hijuself, while pointing out the error al)Ove- 
juentioned, approves of the principle laid down in Rally ProtionHo Ghosc's 
case (1). The distinction between lineal and collateral successions in 
the case of an adopted son is a distinction founded upon reason and 
Hindu law. Tlie case in 7 Moore decides in the negative the question 
as to wliether a w<»iian. liaving i)ower to adopt, is in the position 
of a woman rverintr. Keshnh Chuiidi'i Ghost', v. Hishnu Pershad Hose (i2) 
overrules all the cases in the Select Reports ciled by the respon- 
dents. The same principle has been laid down in the case of Rash 
Jh'haree Roy v. Niinaye Chiini (3). The case further says, that Sinnboo 
Chnndcr Roy v. Guntja Churn Srin (4) has been overruled, and further 
shows that a Hindu widow is not a trustee for unborn cliildi eji. The case 
of Gourhulluh V. Jmiqi'inuth Pershad Milter (.5) was a case of lineal and 
not collateral succession ; the question of vesting and divesting was not 
toxichod upon. The defendants Ihero were sister's sons, and tlierefore, we 
may take the principle, that sister's sons should have preforcnco to grand- 
sons, to be overruled by tlie latter cases : the case was not even opposed 
by the sister's sons, and it comes within tlie exception quoted by Mayno 
in art. 170. The case of Dnkhina Dossee v. Rash lieharcc Mnjoomdnr (O) 
[136] directly decides the (piestion whether succession could be suspended 
until the adoption. The Judges there do not mean that a widow loses all 
right to luoporty after twelve years, but that if a widow is dispossessed 
and chooses to adopt after twelve years have passed, her power to adopt 
is lost. 1 say that if the widow Is in possession, she can adopt at any 
time during possession. Kali Das Das v. Krishna Chiovlrn Das (7) sup- 
ports my argument, that a widow having a power to adopt does not hold as 
trustee for the son who might bo adopted. The case of Gohimlouath Roy 
V. Ham Kanny Choudhry (8), alluded to in I.L.R.. Calc., 307. was referred 
to as an autliority. that a Hindu widow succeeds, and not as trustee for 
anybody. The allegation of fraud has no hearing on tlio case : the fraud 
alleged is against Shihnath’s estate in the lifetime of Chandmoni. Fraud 
must he committed against a person and not an estate, and the person must 
lie in oxistonco at the time ; but even allowing it to bo possible to commit 
fraud against an estate, Shihnath h;id no estate dining the lifetime of 
Chandmoni. Tho distinction between the lOnglisb cases and the present is, 
tliat (i) those cases refer to fraud against individvials in existence, (ii) that 
such individuals wore deceived liy the fraud, and with the immediate 
view of obtaining the object reqxiireil, the fraud must lead to a deception ; 

U) ^ C. 29a, (‘2) S.D.A. (18G0) 310, (3) w R ooo 

S F.B.'lOS, L.w, 159. (f.) 6 W.R. 221 ' 
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but here the widow knew she had power to adopt, therefore it could not be 
fraud as against her. Before it can be said that we cannot take advan- 
tage of our own wrong, it must be sliown, that this was a fraud against 
Chandmoni, and that Chandmoni was prevented from doing a particular 
act by our fraud, which otherwise she would have done. It cannot be a 
fraud against the widow, as the widow's estate remained intact ; and it 
could not be a fraud against tlie adopted son, as he was not at the time in 
existence. Even if there was fraud, it is too remote. 

JUDGMENT. 


The judgment of the Court (MoBBis and Tottenham, JJ.) was 
delivered by 

Morris, J. — We understand tlie real plaintiff in this suit to be a 
minor, one -Totendro Mohun Lahuri, represented by [1873 his mother 
and guardian, Bhubonessury Dahia — otherwise the suit would not lie. 
The plaintiff lays claim to the share of the estate left by Chandmoni 
Dabia, widow of Ram Mohan Lahuri, the uterine brother of his adoptive 
father, the late Shihnath Lahuri. 

Chandmoni Dahia died on the 2ncl Assar 1274, which corresponds 
with the 1.1th June 1807. The plaintiff was adopted on the 10th Magh 
1280. which corresponds with 27th January 1874, by Bhubonessury Dabia, 
under permission granted to her under the will of her late husband ; and 
though the defendant was the solo heir, at the time of her death, to the 
entire estate left hy Chandmoni Dahia. his succession to one-half thereof 
is contested hy the iilaintilV in this suit on the ground, that his adoptive 
mother was unahle, in consequence of the fraudulent acts of the defendant, 
to exercise, before the death of Chatulinoni Dahia, tlie power of adoption 
wliicli was granted to her by her husband. 

The Subordinate -ludge of the Court below has given the plaintiff a 
decree. In his jiulgment he reuitos certain facts, wliich he says are 
“ suflicient in tliemstdvos to bring homo to the conviction of the Court 
that plaintiff exoriod ail lier available means to adopt a child while 
Chandmoni was living, Imt that iho intrigues iJaved hy the defendant 
stood in tlie wav and prevented tlie adoiition taking place till after the 
death of Chandmoni. in Magh 1280. when she succeeded iu adopting the 
minor .lotondro Mohun.” Ho holds, that the principles of equity should 
interfere in sucli a case to deprive the wrong-door of the rights 'vluch he 
lias acquired In the wrongful acts committed by him, and that the eliec 
of the fraud periietratcd by tlio defendant entitles the plaintiff in equity to 
obtain the relief which he seeks. Against this decision the defendant 
appeals. Ho contends. /f/ W. that no such act of fraud on his paH lias been 
established in evidence as goes to show that Bhubonessury Dabia was 
pievented from adopting any boy. much less the present plaintm, 
prior to the death of Cliandmoni Dabia ; and .secomlli,, that 6\en h 
he liel.l that, he committed a fraud on Bliubonessury 
suppre.ssing the will of l.er husband, ‘Sate 

[188] to enable Iho Court to divest in favour of the plamtifi an estat 

wliich has already vested for along time past in him. the natuial hen. 

Before outering into the question of fraud, it is necessary fP 
argument whicli has been much insisted on by the 

to the effect tliat fraud or no fraud, the plamtitf, as bv Ghand- 

nath Lahuri, is entitled to his share of the family 

moni Dabia; in other words, the plaintift. as heir of Sh.bnatb Lahuri. 
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entitled to succeed both lineally and collaterally to any estate to which 
Shibnath Laliuri, if alive, could lay claim. This argument lias been noticed 
by the lower Court, and overruled by it on the authority of the case of 
Kalhj Prosonno Ghcae v. Gocool Chunder Mittcr (1), in which it was decid- 
ed that a subsequent adoption, after tlie succession has opened out. 
cannot confer on the adopted son the right to succeed collaterally and 
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to divest the person in whom the property has already vested as lieir 

to the deceased. Several cases have been cited to us as authority ^ 1'^® = 

to tlie contrary, but no single instance has been adduced in wliich, ® 


in a case of collateral succession, an estate once vested lias been 


divested by reason of a person being brought into existence subsequently, 
who, if he had been in existence at the time when the succession opened 
out, would have been a preferable heir. The general rule, that the right 
to succession is a right which vests immediately on the death of the owner 
of the property, and cannot, under any circumstances, remain in abeyance 
in expectation of the birth of a preferable heir not conceived at the time of 
the owner’s death, was declared by tlie late Suddor Dewani Adawlut in 
the case of Keshub Chunder Gkosc v. Bishnu Pershad Dose (2), and since 
that date this ruling has been universally followed. The Privy Council 
recognize it in the case of Dhoobnn yioyee Dnbia v. Ravi Kishore. AcharjiS), 
and declare the ordinary rule to be, that in no case can the estate of the 
heir of a deceased person vested in possession ho defeated and divested in 
favour of a subset]uontly adopted son. unless the [l39] adoption is 
effected by the direct agency of the former heir with liis or her express 
consent. The cases of Gourbnllab v. Jiiyijeniaih Pershad Milter (4) and 
Sri liaghnnada v. Sri iJrozo Kishoro (o) cannot be said to be in opposi- 
tion to this rule. In the one case a grandson, and in the other case 
a son, took by adoption linoallv the estate of the grandfatlier and of 
the father, as against a nephew and a half-brother. These cases are no 
authority for holilitig, that if succession to an estate collaterally bad open- 
ed out befojo the adoiition, either the nephew or the half-brother could 
have lieen divested in favour of the subsequently adopted grandson or son. 
The only ground, therefore, on which, it seems to us the plaintiff can lay 
claiii) to the property in suit, is by asking tlie Court as a Court of Piiiuity 
to place him as heir of f^hibiialh Lahuri in the position wliich, but for the 
fraud of the defendant, be would have obtained. That a fraud was committed 
by the defendant on Hhubonessury Dabia in suppressing the will of Shibnath 
Lahuri and sotting up a false will and thereby putting obstacles in the 
way of her taking a son in adoption, cannot, we think, be doubted. On 
this bead we are disposed to agree with the tirnling of the lower Court. 
The only question Is whether the present plaintiff, standing as he does in 
the position of heir to Shibnath Lahuri, is entitled to say that the defen- 
dant is estopped by his fraud from relying on the adoption of the plaintiff 
being of a date subseciiient to the death of Cbandmoni Dabia. Various cases, 
such as LuUrel v. Lord Waltham IG), Middleton v. Middleton (7;, Segrare v! 
Kirwun (B), Diirkdiy v. Wil/ord (9). have been cited to us as authority in 
support of the proposition that Courts of hlquity will, on proof of fraud 
divest property once vested in favour of the rightful heir. But none of these 
seems to us to meet a case like the present, where, as we judge from the 
evidence, the heir, that is the present plaintiff, was not even in existence 


(1)2 0.205 (2) S.D.A. (18601 340. 

(4) MacnaKhten's Cons, rf Hin. Law. p. 169. 
(G) H Ves. 200. 

(8) 1 Boatty. 157. 


(3) 10 M.l.A. 279. 
i.'ij L.R. .3 LA. 154. 
«7i 1 Jac and W. 94. 
(9) 2 C. & K. 102. 
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wlien the fraud was [ 1 90] committed by the defendant. So far as the plain- 
tifl' himself is concerned, it may be said, that, but for the opposition made by 
the defendant to the will of Shibnatli, which his widow set up, the present 
plaintiff would never have inherited his estate at all. If the evidence is to be 
believed, Bhubonessury Dabia was foiled by this opposition of the 
defendant from adopting in the interval between the death of her last 
surviving son, and the death of Chaadmoni, some boy other than the 
plaintiff. It is also apparent tliat the fraud of the defendant was not 
concealed in any way from Bhuljonessury Dabia; she was fx’om the fii'st, 
that is from tlietime of the death of her husband, aware of the existence 
of the will in lier favour, which empowered her to adopt a son, and it may, 
with some justice, bo said, that between Srabun 1273, or July 1866, 
tlie date of tlie death of Kally Prosonno Lahuri, her last surviving 
son : and Assar 1274, or June 1867, the date of the death of Cliand- 
moni, Bhubonessury Imd ample opportunity to adopt a son ; and that 
the mere circumstance of persons, wlio were applied to, being un- 
willing to give tlicir sons in adoption by reason of the counter-will 
set up by the defendant, is not a sufficient ground for holding that 
Bhubonessury Dabia could not adopt a son. The difficulties wliich stood 
in her way were no more than natural difficulties, such as might be 
encountered by any one wliose right to adopt was dispute! hona fide, and 
tliorefore, the defendant, as sole Ijeir of Chandmoni at tlie time of her 
death, liecame legally vested in her estate. It seems to us. therefore, 
that tlio fraud, committed by the defendant, so far as it affects the plain- 
tiff. is of too remote a character for this Court, as a Court of Equity, to 
disturb the estate wlrich naturally vested in the defendant as sole heir of 
Chandmoni at the time of lior death. 

Wo, therefore, set aside tlie decree of the lower Court, and dismiss 
tlio suit of tlie plaintiff, Jotendro Molnm Lahuri, with costs in both 


Courts. 


Appeal allowed. 


7 C. 191 =6 lad. Jur. 32. 

[191] ORIGINAL CIVIL. 
liffore Mr. Justice iriV.son. 


SIHIJOSOONDEIIV DaHIA i\ BUSSOOMUTTV DaUIA AND OTHERS. 

[3td May, 1881.] 

Hindu Law — Partition — Grandchildren — Jtighl of Grandmother lo Shore. 

In 14 j-uit. for partition among tbo mcmborn of a joint Iliiida family 
of the heir.^ in dificrent degrees of five brothers, a decree for 
to certain proportions was mule, subject, so far as the dccr-*e aflee e p P 
derived through the eldest brother, to maintenance / and 

other parties to the suit were fi, the gr.ind-daugbter by tbeeldea s ' 

C. her second son. C died in l.SSO. lo*vmg a widow D aud four infant sons. 

A . who was not party to the partition suit, now sued D and ^ to a 

sons of C for a declaration that she, as such widow and and her 

-share in the partitioned properties equal to those of her grand-daug 

grandsons, the irif.»nt sons of C. „*„i„=iiplv 

/fWd.ihat.siirh a suit would lie. ^ing a suit for 

among grandsons, and ihat 4 was ^ decree, bad 

daughter and grandsons in the properties ^ ^ Ufe-interest in the 

been allotted to the representatives of b»r husbind, and to 
income of the property remaining unpartitioned. 

[Appr., 8 C. Gt9 (G62) : R.. 31 C. 1005 (1070) = 0 C.W.N. 703.1 
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Tins was a suit for a ueclarabioo that the plaintiff wiis entitled to 
share in the property of her deceased husband, which had been partitioned 
in a suit to wliioh she was not a party. 

The plaintiff stated that slie was the sole widow of one Cowar Suttya 
Prosunoo Ghosal, who dio.l on the lobli July 1851, intestate, leaving him 
survivinR the plaintiff, and two sons by her, Suttya Runjun Ghosal and 
Suttya Krishna Ghosal, both of whom had since died. 

.\t the time of his deatli. Covvar Suttya Prosunno Ghosal w.as 
entitled to a fifth share in certain properties, flis brothers, Suttva 
Churn Gliosal and Suttya Shnrn Ghosal, his nephew Suttya Jeehun 
Ghosal. and his sister-m-law Sreomutty Tarrasoondery Dabia, the widow 
of a brother Suttya Bhuckto Ghosal, were each entitled to a fifth slniro in 
these properties. [192] Suttya Churn Ghosal died on the 21sb January 
1855, intestate, leaving a widow, Rani Bissomoyeo Dabia. an<i two sons 
bv her. Suttya Nuudo Ghosal and Suttya Suttya Ghosal, his heirs and 


1881 

May 3. 

Origin Aii' 
Civil.. 

7 C. 191=. 

6 Ind. JuF* 
32. 


ropresentativoR. 

The plaintiff ’s eldest son, Suttya Runjun Ghosal. died intestate, on the 
15th of November 1J^57. witliout ni-ile issue, hut leaving a widow, Sree- 
inutby Sooro.soonilery Dabia. who subsequently gave birth to a daughter. 
Sreemulty Bussoomubty Dthia, and died shortly afterwards. Suttya 
.Teol)un Gho'-al died on the 29th .July 1856, intestate, and without issue, 
leaving a widow Sreomutty Surhemungola Dabia. his sole heiress Suttya 
Churn Ghosal died on the IGth .\ugust 1869. intestate, without issue, 
leaving his nephews Suttya Nundo Gliosal, Suttya Suttya Ghosal, and 
Suttya Krislina Ghosal his heirs and representatives. 

In 1871, Suttya Suttya Ghosal instituted a suit for pirtition against 
Suttya Nundo Gliosal. Suttya Krishna Ghosal. Sreeiiiutty Surhoinungola 
Dai)ia. Sreemutr.v Tarrasoondery Dibia, ami Sreomutty Bussoomutty 
Dahia.and from tliat time the family separated in food. In 1872 a decreo 
for partition was made, and it was (among other things) declared, that 
Sutuya Krishna Ghosal was (subject to the right of the present plaintiff 
as the widow of Suttya Brosunno Ghosal. to maintenance out of such 
portion of liis sliaro as was ilorived from Suttya Prosunno Ghosal) entitled 
to five equal tliirtiotli parts or shares of the property to he partitioned, 
and that Sreemutty Bussoomutty Dabia. as the only daugliter and sole 
heiress of Suttva Runjun Ghosal, was 'subject to the rights of the 
present plaiiitill as such widow to maintenanco out of such portion 
of blio share of Sreemutty Bussoomutty Dabia as was deuved from 


Suttya Prosunno Ghosal) outitled to three equal thirtieth parts or 
sliarcs. The decree directed a partition to ho made, subject to the rights 
of the present t'laiiitiff to maintenance, and a Receiver was a|)poinfe<l. 
The plaintiff’s younger son, Suttya Krishna Ghosal. died on the 20th 
Augu.'t 1880. intestate, leaving liim surviving his widow, Sreemutty 
Soudainiiii Dabia. and four iniunt sons. Suttya Bhuosun Gliosal, Siittes- 
sur (iliosal, Sultya Nundo Gliosal, and 8utt>ajeet Ghosal. The plain- 
tiff now instituted a suit against Sreemutty Bussoomutty Dabia, aud 
[193] the infant .son. s of Suttya Krishna Ghosal, and Sreomutty Souiiamini 
Dahia, and the Receiver, praying, that it might be doclareu that, upon the 
events which had liappened, the plaintiff, as such widow and mother, was 
entitled to a share equal to that which was allottoil to tiio infant defend- 
ants. and a moiety of that property which was allotted to J3ussoomutty, 
and also a oue-lifth share in the properties which remained un partitioned* 
for partition ; and that the Receiver might he restrained from parting with 
the property in his hands. 
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Bussoorautfey, in her written statement, contended, that the plaintiff 
was not entitled to participate in the property left by her father and uncle ; 
that the plaintiff had notice of the partition suit, and had been maintained 
as therein was provided; that not having intervened and having accepted 
maintenance, she was precluded from questioning the validity of the decree, 
or from reopening the same. Soudaminee and the Receiver also put in 
written statements. 

Mr. Bonnerjce (with whom was Mr. Rmnsow), for the plaintiff, cited 
the case of liilaso v. Dina Nath (1) and the unreported case of Sreeniutty 
Dossee v. Kuniall Deb (2) in support of the claims put forward by his 
client. 


Jlr. Sale (with whom was Mr. Jackson), for the defendant Bussoo* 
mutty, contended, that the frame of the suit was improper. It was a suit 
wherein it was sought by au outsider to vary a decree made in a former 
suit to which she was not a party. The proper remedy was, either to be 
made a party in the original suit, or to wait until the partition proceedings 
already directed bad been fully carried out, and then to bring separate 
suits against the parties against whom she claimed partition. Whatever 
right a widow might have to partition her husband's estate, so long as it 
remained joint and undivided, there was nothing to show that the right to 
partition remained when that estate had been divided and the shares allotted 
separately to the sons. It is submitted that the widow’s right to main- 
tenance alone remains. But in this case a grandmother claims partition as 
[194] against her grandchildren, and it is submitted that it is concluded 
by authority that she has no such right. See Puddum Mookce Dossee v. 
Payee Mo7iee ZJosscc (3) ; same case considered on review ( 4 ) ; Mayne’s 
Hindu Law, 417, 2Dd edition. The grandmother only takes a grand- 
child's share. 


Mr. Stokoe and Mr. Henderson for Soudaminee and the infants. 


Mr. J. G. Apcar for the Receiver, contended, that he was not a neces- 
sary party, and cited Hem Chunder Chtoider v. Prankristo Chunder (5). 


JUDGMENT. 

Wilson, J. — This is a suit by a widow to enforce her claim to a 
share in certain properties of her deceased husband, which are being 
partitioned between her husband's descendants. The husband was one of 
five brothers, and those five brothers and tlieir descendants continued to 
live jointly till the partition in question; he died leaving a widow (the 
plaintiff) and two sons. The first son was Suttya Runjun, who died 
before the partition decree, louving his daughter Bussoomutty (the first de- 
fendant) his only daughter and heiress. Tlie second son, Suttya Krishna, 
was alive at the date of the passing of the partition decree: he has since died, 
leaving four sons, the infant defendauts, his heirs, Suttya Bnoosun, Suttes- 
sur. Suttya Nundo and Suttyajeet. The partition suit was instituted some 
years ago for the partition of the whole family property, and the decree m 
that suit was made on the 28th November, 1872. That decree gave Suttya 
Krishna, the son of Suttya Prosunno. five-thirtieths, and Bussoomut y 
Dahia, three-thirtieths, of the family property in their character as heirs 
to Suttya Prosunno. Suttya Krishna also took a share in some property 
of another member of the family, hub that is not in question m is 


(1) 3 A. 8B. 

(4) 18 W.R. 6G. 


(2) Suit No. 235 ett 1877 
(51 1 U. 403. 
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•suit. The partition decree having been made, the partition was pro- 
ceeded with ; but by a certain order made in the suit, a particular portion 
of the immoveable property was directed to remain ucpartitioned, and 
these properties are now in the hands of the Receiver. Under £19^] 
these circumstances, the plaintiff claims a share in the partitioned 
property equal to that which was allotted to the infant defendants, and 
a moiety of that property which was allofied to Bussoomutty, and also 
a one-fifth share in the properties which remain unpartitioned. The suit 
came on for settlement of issues, and the only question which arises is. 
whether such a suit will lie under the circumstances. It appears to me 
that the whole weight of authority, is in favour of the plaintiff. The 
earlier cases cited in Mayne. s. 404, and in I. L. R., 3 All.. 88, and an 
unreported case. No. 235 of 1877, Sreenmttij Dossee v. Kuniall Deb, 
delivered by Ponbifex, .1., are on all fours with the present case; whilst, on 
the other hand, there are the cases reported in 12 and 13 W. R., op. 409 
and 66, of Pudduvi ^lookce Dossee v. Hayee Monce Dossee. It is nob neces- 
sary to say, whetlier this can, or cannot, be reconciled with the other 
authoraies, — it is sufficient to say that it is distinguishable : in that case 
the partition was exclusively amongst the grandsons, and the grandmother 
was not entitled to a share. The present case, as also the case before 
Pontifex. J., is nob a partition amongst grandsons. The decree will, there- 
fore, direct that the plaintiff is entitled to an equal share with the defendant 
Bussoomutty and the infant defendants, in the properties which, under 
the partition decree, have been allotted to the representatives of Suttya 
Prosunno, and to a life-interest in the income of the property remaining 
unpartitioned. The Receiver’s costs will come out of the estate. 

Decrtc granted. 

Attorneys for the plaintiff : Messrs. W. C. Bonnerjee and Sons. 

.Attorneys for the defendant Bussoomutty : Baboo Ganesh Chunder 
■Ch under. 

.Attorneys for the Receiver : Messrs. Sivinhoe <0 Co. 

.Attorney for the defendant Soudaminee: Mr. GiUaiiders, 


7 C. 196 = 8 G.L.R 451. 
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lief ore -V/'. Justice Ponti/cT and d/)\ Justice Field. 


N.v.tlHULliA Mulla {Defendant) v. NUSIU MiSTKl {Plaintiff).'^' 

[30tli Marcli, 1881.) 

Bond— Description of Property^Oeneral Words — Registration. 

Ill considcrAtion o( a loan, A ^avc a bond, hy which he covenanted not to 
riliOTVito the property of himself and bis daughter or the rest of bis own property, 
until the lo«n secured by the bond was paid." The hood was recorded under 
the Ucgifltration Act in the book numbered “ four required to be kept hy the 
Act. A subsequently eold his itnnioveable property, and the cooveyanco was 
recorded in the book numbered ‘‘one/* in which documents relating toimmove. 
able properly hHve to be recorded. lo a suit by the bond creditor against the 
purchaser seeking to establish a Hen on A’s immoveable property by virtue of 
iho bond* 

• Appoiil ffom Appeiliito Decree. No. 2‘I51 of 1879, agHinst the decree of A T 
"Miiotoiii, H-q.. Judga of the 24 Parganna«. dated th» -iiod September 1879 affirming 
-tbo decree of B.aboo JogciU Chunder Mitter. First Munsif of Alip re. dated the 30th 
Deceniber. IhTtt- 


1881 

May 3. 

Original 

Civil. 

7 C. 101 = 

6 lad. Jur. 
32. 


675 



1881 

March 30. 

Appel- 

late 

Civil. 

7 C. 198 = 
8 C.L.R. 454 


7 Cal. 197 INDIAN DECISIONS, NEW SERIES [Yolj 

Held, tbab the general words used in the bond were not sufficient to give a’ 
lien upon ar.v specific property, and that the fact that the bond had been record-, 
ed in book ** four ” showed that it was not the intention of the parties that the 
immoveable property of the debtor should be charged. 

Doss Money Dossee v. Jonmenjoy MuUick (1) followed. 

Rajkumar Ramgopal Narain Sing v. Ram Dull Chowdhry (2) distinguished. 

[R.. L.B.R. flS93 1900>. 310 : 9 A. 158 (163> : 18 M. 364 f366) : 8 O.C. 227 (231) • 33 
C. 1133 (11531 = 4 C L.J. 121 = 10 C.W-N. lOlO; 35 C 345 = 7 C.L.J. 149 = 12 
C.W.N. 316.] 

t I 

The plaintiff in this case was a bond-creditor of one Kamaruddi 
Sheikh. The defendant, subsequently to the date of tlie bond, purchased 
certain property from Kamaruddi Sheikh. The plaintiff having obtained 
a money-decree against Kamaruddi Sheikh, instituted the present suit 
against the defendant in order to establish a lien on what he claimed to be 
bis mortgaged-bond against the lard purchased by the defendant. The 
defendant denied that the plaintiff’s bond gave him any lien whatever, and 
insisted that it was a mere money-bond, and that his purchase, therefore, 
was^ not affected by the bond. [197] The words of the bond were. 

‘‘ Kamaruddi Sheikh engaged not to alienate the property of himself and 
bis daughter for which he was about to sue ortho rest of his own property, 
until the loan secured by the bond was paid oft." The plaintift' insisted 
that those words gave him a charge or a lien on the whole of Sheikh 
Kamaruddi’s property, as also the property which he might recover in 
the suit referred to in the bond. 

Both the lower Courts decided in favour of the plaintiff, that, under 
these words in the bond, lie had a lien on Sheikh Kamaruddi’s property, 
and on the specific property which had been purchased by the defendant. 

The defendant aijpealed to the High Court. , 

Baboo linah lichory Ghosc, for the appellaut. 

l^aboo Oiirudns lianarjcc, for the respondent. 

JUDGMENT. 

The judgment of the Court (PONTIFEX and FIELD, JJ.) was 
delivered Ijy 

PoNTIFKX, J. (who. after stating tlio facts of the case as above, con- 
tinued) ; — Before the District Judge two authorities were cited : one of 
them — y>o6.s Movvy Dossee v. Jonmenjoy MuUick fU — is an authority to 
show thatgeuoral words like those used in this l)ond would ho insufficient 
to give a creilitor a lien upon any specific property. Tlie other is a Full 
Boiich case, liujkumar liamyopal Narain Sinyh v. Dam Dull Chowdhry 
(2) and is relied upon by (lie plaintift to siiow that, in this particular 
ca.se, tlioro was sufficient mention of property in the bond togivo him a lien,- 
Now the construction that ought to ho put upou documents of tiiis nature 
is stilted very pliiinly iu Sugden on " Vendors and l^urchasers." page 711, 
J4f.h edition. It is there laid down that it is a general rule, although it 
may not hold universally true, that " a covenant to convey and settle lands 
will not he a specific lion on the lands of tlio covenantor, l)ut the covenantee 
will 1)0 a creditor by specialty." That accords witli the decision in Doss 
Mon 1 / Dnsscf V. Jonmenjoy Mullick (1), to which I liave referred, and it 
also iiccoriis with coimnon sense and reason. 

[198] ]Ken witlioub these authorities, we should be of opinion that 
ibe words used in this bond are too vague and uncertain to pass any lien. 

(2) 6 B.L.R. 264. 


(1) 3 C. :JG3. 
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In fact, no specific property whatever is mentioned by situation. In the 
case of Raj kumar Raviqopal Narayan Sing v. Ram Diitt Choiodhry (1), 
referred to, property situate in certain specific mouzas is mentioned, and 
therefore that case is distinguishable from the case now before us. 

On the ground, therefore, that the words of this bond are too vague 
and general to give any specific lien, we think that the decisions of the 
Courts helow should he reversed ; and in addition to the authorities above 
referred to, we find it laid down in Macpherson s book on Moitgages, page 
64. that '■ the property intended to be mortgaged should be described, so 
that it may be readily recognized and identified, and so as to meet the 

requirements of the Registration Act.” 

Now we find from section 2 1 of the Registration .Vet. that no non- 
testamentary document relating to immoveable property shall be accepted 
for registration, unless it contains a description of such property sulficieut 
to identify tlie same.” We also find that this particular bond was record- 
ed under the Registration Act in the book numbered “four” required to be 
kept by the Act; but by the provisions of the Registration Act, all docu- 
ments which relate to immoveable property, and which are not wills, are 
to bo recorded in book "one,” while in book "four” are to be entered 
documents which do not relate to immoveable property. We think, there- 
fore, that this bond having been entered in hook‘‘four.” shows pretty plainly 
what the intention of the parties themselves was, when this instrument 
was registered. If they had supnosed that it gave a lien upon specific 
immoveable property, it would have been thoir duty to have it recorded 
in book "one," and unless it was recorded in book "one,” there would 
be no protection for a purchaser buying from a bond-debtor, for no search 
of the indexes required to be kept by the .Vet would give him notice tbac 
land l)Qlonging to the bond-debtor had been hypothecated. Putting it at 
the highest, the parties before us stand in precisely the same position. 
Kvon if the plaintiff intended to obtain a lien on his debtor’s land, 
[l99] he would only bo in the same position as the defendanb. viz., 
a puroliascr for valuable consideration. But bho defendant, being in this 
position, has taken the precaution to register his conveyance as a convey- 
anco of immoveable property, whereas tho plaintiff has only taken under 
a bond in these vague and uncertain words, and has failed to register it 
properly as a document relating to immoveable property. 

Wo think that the decision of the Courts below must be reversed, 
and this appeal decreed with costs. 

Appeal alloived. 
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ORIGINAL CIVIL. 

Before Mr. Justice Pontifex and Mr. Justice Field. 


Doorga Nakain Sen {Plaintiff) v. Baney Madhub Mozoomdak 

{Defendant).* [20th April, 1881.] 

Constructive Notice— Principal ajid Agent— Fraud by Agent— Liabilily to Third 
Persons. ^ 

WhoQ a person is proved to have bad a knowledRo of certain fact®, or to have 
been m a position, the reasonable consequence of which knowledge or position 
would be, that he would have been led to make further enquiry, which would 
have disclosed a particular fact, the law fixes him with having himself had notice 
of that particular fact. There may be such wilful negligence in abstaining from 
enquiry ioto facts which would convey actual notice, as may properly be held to 

have the consequence-) of notice actually obtained. But if there is not actual 
notice, and oo wilful or fraudulent turning away from an enquiry into, and 
consequent knowledge of, f^cts which the circumstancos would suggest to a 
prudent mind, then the doctrine of constructive notice ought not to be applied. 

CoDsttuctive notice may apply as against third persons from a neglect to call 
for deeds and documents of title; but not to the same extent where a Rogistra- 
tjoo Act is in oporatioti, as it would where no Registration Act prevails. 

Agta Bank v. Barry (1) followed. 

[200J If an agent, uucborizel to sail property, ooinmiis a fraud against bis 
principal, tbo principal is the person who ought to suffer, and not a stranger. 

Hunter v. Walters (2) and Ram Coomar Koondoo v. McQueen <3) followed. 

IF.. 9 c. 842 (843) : R . 27 C. 358 (361) ; 27 B. 452 (463) : 6 A. 305 (309) ; 11 M. 
296 (300) ; 7 C L J. 384 (395).] 


This was a suit to recover possession of certain property known as Chur 
Guptiparrati. It appeared that the defendant Raney Madliub Mozoonidar 
was convicted of an oHence under tlio Penal Code, and was imprisoned. 
At tlio date of his conviction, he was the owner of Chur Guptiparrah under 
two leases from the two xoinindars, who wore proprietors of the Chur. 
One of these leases was in liis own name, and the otlier was in tlie name 
of Ins cousin, named Bara Rakhal Das Mozoomdar. On tlio 29th October, 
1HG9. u|K>n liis imprisonment, Baney Madhuligavo a power-of-attorney to 
Bara Kaklial Das Mozoomdar and to Dindyal Mozoomdar and Radha 
Goliiiid Midlick, which power contained an authority to any two of the 
attorneys to sell his property “ if occasion arose.” Previous to his convic- 
tion and imprisonment, the zemindar, under whom the second of these 
leases was lield, liad instituted a suit for arrears of rent. That suit 
was pendin” when Baney Madliuh was convicted. A decree was 
made in tlie suit, and a sale of the tenure created by that lease was 
diroctofl ; and on the oth Xovemhor, 18(59, it was purchased in execu- 
tion of that decree in the name of Baney Madhuh’s cousin, Gopal Das. 
Suhsequonlly in .\u}’ust, IH70. two of the persons named in the jiower-of- 
attornoy, viz., Bara Rakhal Das and Radha Gobind Mullick, conveyed the 
other lease of oijiht annas to Gopal Das and Chota Rakhal Das, Baney 
M'ldluih's brother, ostensibly for valuable consideration. Afterwards, 
about Christmas 187"). the plaintiff purchased lioth these leases. 
were conv<?ved to him hv a kohala executed by Gopal Das and Chota 


• Appeal from Appellate Decree. No. 1631 of 18S0. against the decree of J. P- 
Es..,, Judge of Ho..gbly, dated the iStb of June, 1880, roversioa the decree of Baooo on- 
Nath Roy. Subordinate Judge of that district, dated the 30th November, 187«. 

(1) L.R. 7 H L. 135. (2) L.R. 7 Ch. App. 85. (3) 11 B.L.R. 63. 
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BakhalDas. When Baney Madhub was discharged from prison, he took 1881 
proceedings under the Criminal Procedure Code to obtain possession A pril 20. 
of these properties : and an order was passed in his favour, whereupon ^ 
the plaintiff instituted this suit to recover possession, as a purcliaser for 
value witliout notice, of the two properties from Gopal Das Mozooiiular CIVIIj. 
and Chota Rakhal Das Mozoomdar. The lower Courts [201J holding , g 
that the transactions wore benami, dismissed tlie suit. Tlie plaintin ^ 
appealed to tlie High Court. 34 _ 

Mr. Branson and Baboo Eash Behary Ghose and Baboo Unia K'di 
Mookerjee, for tlie appellant. 

Mr. Bell and Baboo Gnrudas Banerjee, Baboo Sri&n Cnunder 
Chowdhry, and Baboo Saroda Prosonno Eoy, for the respondent. 

JUDGMENT. 

The judgment of the Court (PoNTiFEX and FIELD, JJ.) was delivered 

by 

PoNTIFEX, J. — Wo are of opinion that the judgment of tlie lower 
.\ppellate Court must bo reversed, as we think that the learned 
District .Imlge has undulv stretched the doctrine of constructive 
notice against the plaintiff, appellant. That doctrine, so far as we 
have to consider it in this case, may bo stated as follows: When a 
person is proved to have had a knowledge of certain facts, or 
to have been in a position, the reasonable conseiiuence of which 
knowledge or position would he that he would have been led 
to make further en<iuiry which would have disclosed a particular 
fact, the law fixes him with having himself had notice of that particular 
fact. For there may be such wilful negligence in abstaining from en- 
quiring into facts which would convey actual notice as may properly be 
held to have the consequences of notice actually obtained. But if there 
is not actual notice, and no wilful or fraudulent turning away from an 
emiuiry into, and conseijuent knowledge of. facts which the circumstances 
would suggest to a prudent mind, then the doctrine of constructive notice 
ought not to beaiiplied. Constructive notice may apply as against third 
persons from a neglect to call for deeds and documents of title : but not 
to anything like the same extent where a Hegistration .\ct is in 
operation, as it would where no Registration .\ct prevails — .iyra 
Bank v. iS'inn (1). Even in England, where conveyancing is a 
science, and title is deduced by an abstract and production ot deeds, 
it has boon considered that the doctrine of constructive notice lias 
been pushed to its extreme limit, and with the much laxor prac- 
i202]tice in this country it requires oven more careful application against 
a purchaser for value. (His Lordshiii then stateil the facts of the case as 
above, and continued.) Both of the Courts below have held, that the 
sales or conveyances to Gopal Das under the zemindar's decree, and to 
(iopal Das and Chota Rakhal Das from the two attorneys, were bonami 
transactions for Baney Madhub; and that tinding binds us on this appeal. 
l’erha|)s the evidence as it now stands may be sutliciont to support such 
linding that these two sales or conveyances were actually benami : but 
s[)eaking for myself, I must say that 1 am by no means fully satisfied that 
they were bonanii. But whether they were lienanii or not, does not 
appear to us to affect the jiresent iiuestion. The <iuustion which we have 
to decide is, whether the plaintiff in this case is a purchaser for value 

(1) L R. 7 H L. m. 
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without notice. In dealing with tliat question the District Judge has 
consideied that the plaintift had notice, at the time of liis purchase, of 
in H circumstances whicli liave been subsequently proved in evidence 

hnl.! ! ! the circumstances which led both the Courts 

below to hold tliat the two original transactions were merely 
benami transact.ons. Now. what are these circumstances ? 
^irstlu. with regard to the first sale under the zemindars decree, the 
loainod Discnct Judge has expressed his opinion that the rent was 
jmiposely allowed to fall into arrears. But lie was liardly justified in 
jiiessing that against the plaintiff, because the rent-suit instituted by the 
zemindar was instituted previously to Baney Madhub’s conviction, and 
theiefore. if rent liad been allowed to fall into arrears, it had been so 
al owed by lianey Madhub himself. Secondly, the learned Judge next 
relics upon the fact, as found hy him, that Gopal Das. the ostensible pur- 
chaserat the sale, had no funds with which he could make the purchase. 
Jhit Hiougli that may have been proved in this suit, it does not necessarily 
lollow that the plamtiff was aware of it at the date of his purchase. Indeed, 
tjopal Das was entitled to a share in familv property ; and, from the 
circumstance that the plaintiff, on his purchase, took from Gopal Das a 
guaranteo to whicli I shall refer presently, it might he inferred, that the 
plaintifl considered Gopal Das as a person not without means. Thirdly. 
the learned Judge relied on the fact proved [203] in this suit, that, 
after tlie iuircliase by (iopal Das, the rents of the property w'ore paid 
out of tile funds of Jianey Madhub, and not out of the funds of Gopal Das : 
Mit 111(5 knowle'flye of this fact does not sipjiear to have boon brought home 
to the plaintitr. These circumstances might have been suHiciout to 
siipporf. the fiiulings of the Comfs below, as between J'laney Madhub and 
Gopal Das, l)ut it hy no means follows, that the purchaser had any know- 
lONge, at the time Iw jmrcliased, of the circumstances which have been 
proved at Iho liearing of this case; and if ho was in honest ignoratice at 
tho lime ol liis pinchaso, of course ho ought not to he bound by any of 
such circuinstancos. W ith resjioct the second conveyance hy tho two 
attorn(‘ys. the learned Judge considered that it was benami, l)ocauso there 
\Nas no proof of any pressure of lialiilitios which would justify the sale. Rut 
in r(*ality there was tium a del>f diu* from Hanev ^radhu)>to ono Deno Natli 
Moridul of \U. 2.400. Tho conveyance to (iopal Das and Chota Ralchal Das 
was ailogod lo liavo l>c(m made in order to pay olT that debt; and 
it is found by tlio Courts below, tliat thatdelit was paid olVin the following 
manner, r/r., a kisthundi was taken l>y the creditor from (iopal Das and 
Chota Haklial Das for tho precise amount of Ks. 2.400, and Jiaiioy MatD 
Imb was released from his personal liability. Tlierefore, there was in 
this transaction a complot(» change of debtors to tho creditor, and a dis- 
(diarge ol the original dehlor. One would have thought, if this was a 
iftiaiin |>iircliaso, that it would he a most unusual proceeding for mere 
hi'iiamidars to l.iko upon tlieinselvos, hy this kisthundi, tho absolute 
lial)ilit\’ for a <leht of Ks. 2.-100 to lX>no Nath ^fondul, and it would at 
least seem that Dino Nath Moiulul must have considered tlie transaction a 
hoiiit /it/r one: and that he was content to accent Gopal Das as a suflicient- 
ly respcinsihle person for ono of liis sureties. Tho learned Judge liad also 
relied upon (lie fact that tliero was no change of managoment on the 
occasion ot these first conveyances ; hut he is scarcely justified in coming to 
that conclusion, for in a dilferont part of his judgment, he also finds that 

the ryot’s reiifs wore pai<l in the name of tho ostensible purcliasers. and 
tlierefore. there was. to (hat extent at least, a change in the management. 
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Next, with respect [204] to the subsequent sale to tlie plaintiff, it seems to 
us that the (lourt lielow started on a somewhat wrong principle. Tlie 
learned Judge says, that tlie plaintiff’s case was, that he had acquired by his 
purchase the rights of his vendors. We are unablo to find that that was the 
case made liy his plaint. Tlie plaintiff’s case really was, that he had 
ac(iuired by his purchase a title to the property as a /jom tide purchaser for 
value without notice. But upon the principle assumed by the learned Judge, 
ho considere«l that the plaintiff was bound to prove that his vendors wore 
the real owners, wliich he, in the opinion of tlie lower Courts, failed 
to do. It appears to us, that the plaintiff’ was only bound at the 
outside, to prove that he had given full value for his purchase, and 
that the persons, purporting to have sold to him, were honestly con- 
sidered by him as the true owners. Then the learned Judge takes 
the folUiwing circumstances as fixing the nlaintift’ with constructive 
notice. Ho says, that the plaintiff and the defendant resided in the 
same village; that the properties purchased wove adjacent to tlie place 
where both lived ; that the plaintiff was intimate with the defeiulant 
and his family ; and that he was also connected by marriage with the 
defendant. Now it is true that the plaintiff was connected by marriage 
with the defeiulant, and it was also proved that he was intimate with 
the defendant's family: hut it appears from the defendant’s own evidence 
that there was enmity between himself and the plaintiff'. The learned 
Judge next relies upon the recitals in the conveyances to the idaintiff 
as being sufficient to put him upon enquiry. These recitals set out 
that fhe property had belonged to Jianey Madhuh, who was in jail; 
that Bitney Madhuh had given a power or authority to his attorneys to 
deal with that jiroperty : and that those attorneys ha«l sold to the iilaintiff’s 
ostensible vendors. Then the learned Judge proceeds to say, that, 
notwithstaniliiig those recitals, tlie plaintiff' admits that he made no 


en(|uiry. Now it is difficult to understand how the learned Judge canu 
to tliaf conclusion, liecauso he afterwards finds tliat “ the only enquiry 
lilaintiff’ says, lie inatle, was a question to Diridyal, one of tlic defen 
daiit's attorneys, whetlicr there was any harm in buying — a iiuostioi 
which Dimlyal admits he answered in the negative." Now [205] 
Dindyal was the attorney who did not join in tlio conveyance o 
August. 1M70. Hut he admits tliat this enquir\- was niad<^ of iiiin, anc 
that he ma<lo that answer ; and it further appears tiiat another of tiu 
attorneys was an attesting witness to tlie plaintiff’s conveyance. \V( 
think, therefore, tliat the learned .fudge was not justitieil in ffndint 
that the plaintiff made no enquiry ; and it is difficult for us to saj 
how lie could make an\- other or more satisfactory eiKpiiry than lu 
actually did. from tlie authorized agents of the defendant. The defen 
danr, was liimself in jail; and it was scarcely to ho expected that tIu 
plaintiff woulil go and enquire of the defendant himself in the jail 
the plaintiff’ in fact <lid the next best thing. He went to the autho 
rize<l ami truste<l agents of the defendant aiul made eiupiiry of tlu*m, am 
the result of that emjuiry was to the effect, that "there was no barn 
in buying, ” in other words, that he would he safe in inirchasiiig froii 
ttio ostensible vendors. Tlien the learned Judge further finds that blu 
plaintiff must lie fixed with constructive notice, liecause he did noc as! 
for the accounts or zeinindary papers, and did not obtain the deeds 
but with respect to the papers, we understand that the zemindary i)aper> 
were given up to the plaintiff on his purcliase. and with respect to no! 
obtaining the deeds, such negligence might be important as against a thin' 
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1881 person with whom they might have been deposited for value ; but is of 
APRIL 20. comparative unimportance as against Baney Madhub, who has placed his 
ORiriNAT the hands of attorneys, one at least of whom had assured the 

plaintiil that he was safe in purchasing. Moreover the neglect to ask for 
deeds, in a country where registration prevails, applies with but slight 
force as aheady explained. But wbat the learned Judge seems principally 
to have relied upon, is the fact, that, in tlie conveyance to the purchaser 
from tlie ostensible vendors, there is a covenant or guarantee of title from 
tliem to him, to this ertect, tiaat they undertake or guarantee, that there 
is no other person having any right in the property. Now, tlie same obser- 
vation applies to tliis guarantee as applies to the kistbundi, viz., it is 
certainly unusual, and not to be expected tliat mere benamidars who have 
no interest whatever in the property, should take upon themselves the 
personal liabilities [206] and responsibilities of a guarantee : and, if it is an 
unusual thing to liave sucl) guarantee in a deed of conveyance, the reason for 
its insertion may liave been, tliat the plaintiff did make enquiries forthe 
deeds, and with respect to the title, hefoi'e he completed his purchase* He 
in fact made enquiries of tlie agents of tiio defendant. Tlie agents of the 
defendant allowed iiim to believe tliat the sale was a proper one, and upon 
tliat he completed liis purchase. We, therefore, think that there is no 
ground in tliis case for fixing tlie plaintiff witli constructive notice of 
any of the circumstances, which, as the Courts below have held, prove- 
that the conveyance to the ostensible vendors of the plaintiff were benami 
transactions ; and tliis being so, and the first Court having held that he 
paid full value on his purcliase, and t.he District Judge not having come to 
any contrary finding, we think he must be treated as a purcliaser for 
value without notice, and that therefore his title is good, and that lie is 
entitled to recover as against tlie defendant. It may be that there has 
been a fraud committed against the defendant by bis agents, but if that 
is so, the principal is the persoti who ought to suffer for tlie fraud 
of the agent, and not a stranger v. iru/Pus (1), which case also 
shows liow the doctrine of constructive notice may he attempted to b© 
pusliod to an almost al)surd extent. This case in fact falls within the 
language of the Privy Council in the case of Itam Coomar Koomho v. 
Mr(,>urcn (2), wliich case no doubt was very much stronger in its circum- 
stances than the present case. But the language whicli 1 am about to 
quote is aiijiropriate to the present case : " It is a principle of natural 

etjuity which must bo universally applicable, that where one man allows 
another to hoUl himself out as the owner of an estate, and a third person 
purchas(js it for value from the ajiparent owner, in the belief that ho is the 
real owiuu-. the man whoso allows the other to hold liiinsolf out, shall not 
ho permitted to recover upon his secret title, unless ho can overthrow thac 
of the purchaser by showing, either that ho had direct notice, or sometliiDg 
which amounts to constructive notice of the real title, or that there existed 
circumstances whicli ought to liave put him upon an enquiry that, ifpioso 
[207]cule<i. would have led to a discovery of it.” Now neither of the 
Courts lielow in this case have hel<l that there was actual notice ; and wo 
aroof o|)inion tliat the circumstances stated in tlie judgment of tlie lowoi 
.\ppcllalo Court are not sullicient to fix the jilaiiitiff witli construe no 

an onnuirv which, if prosecuted, 


iiotici", or ouglit to have put liini iip.m an enquiry 
would liave led to the discovery that liis ostensible vendors were beiiam 


dan 


s. 


{\t L.U 7 Ch. App. 95. 


(2) 11 B.L R. 63 
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One othei* question has arisen in this ease which was not raised at the 
bar, and w'hich certainly did not arise in the Courts below. No certificate 
havinfj been granted in the sale to Gopal Das of the eight annas 
under tlie zemindar’s decree, whether even an ostensible title would 
pass to Gopal Das whicli he could convey to the plaintiff. That question, 
as 1 liave said, was not raised in the Courts helow. and in factit was admit- 
ted by tile defendant in tlie pleadings that there was a sale under the 
zetnindar’s decree to Gopal Das. We think, therefore, it is too late now 
to raise any objection on that point. Upon the question being started 
by tlie Court, it was pointed out, that s. 259 of the former Code of Civil 
Procedure directs tliat, after the sale of immoveable property shall have 
become absolute, the Court shall grant a certificate, whicli is to be taken 
and deemed to be a valid transfer of such right, title and interest. Even if 
any olijection could now be taken on this point, we do not think these 
words contemplate tliat notliing would pass to a purcliaser unless a 
certificate were issued ; for we are of opinion that the order affirming the 
sale would be sufficient to pass a title to the purcliaser : and the certificate, 
which might afterwards be obtained by him, would be merely evidence that 
the property so passed. The appellant will be entitled to his costs of this 
appeal and of the Courts below. 

After this decision, no order will be necessary in Rule No. 1343 of 
1H80, which will drop of itself. 

Appeal allowed. 


7 C. 208^8 C.L.R. 267 = 4 Shonie L R. 128. 

[208] APPELLATE CRIMINAL. 

Before Mr. Justice Cunningham and Mr. Justice Prinsep. 


In the Nf.\TTEii OF Gvan Chuniirr Roy .\no others {Petitioners) x\ 
PhoT.m: Chunubu Dass (Opposite Party).'’ [6th April, JBBl.] 


False Ch'ir»/e—^Dismts$fU of Complaint^ Prosecution under 211 of Peml Code I Act 
XfjV of — CrimiaaJ Procedure Code (Act X of 1872), $s. M4, 147, 308, 170 

and 471» 

Where w char^o had been prsiicrreA against a pers->n, and tho MAgtstruto. before 
whom it was he*ir(l, after bearing the t&tatement of the compUinafit, but not those 
of bis witne<j*os, dismissed the complaint, and subsequently, on tbe application of 
tbe person chur;{ed, KCAnted bun Ica^o under s. 470 to proseouto tbe compUjiiaiit 
for bringing a false charge. 

lleUL tb;tt tbe proceedings wore not irrogulnr, and that the Magistrate waR 
justified in acting as he b’id done. 

Ilel i n(so» that there is a distinction in tho proceedings to bo adopted when a 
sanction is giv»*ii under b. 47C, and the institution by the Court of its own motion 
of proceedings under s. 471. 

Sued iViJsar //ossein v, Rhmrjolam Sirujh (ll dissentel fnm (2). 

[Cons , U C. 707 (711) : R . 10 M. 232 (235) (F B,) = 2 Weir 183 ; 13 B. 109 (112).] 


In tins case tlie jietitioner, Gyan ClniiKler Koy, made a complaint to 
tlio police, which, after investigation, was reported to tho Magistrate aa 
false. Gyan Chunder then repeated his coiiij)laint before tho Magistrate, 
who oxaminod him under s. 144 of tho Code of Criminal Procedure, anti 


• Criminal Motion No 2of 1H81 aRainsl tho order of T.E. Corhead, Ero., OfficialiuR 
MaRistrato of Uacca. dated 18th November 1880 

(II 25 W.R. Cr. Rul. 10. 

12 See, however. In the matter of Sokina Bibee. 7 C- 87, 
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disinissed the complaint under s. 147. A fortnight later, the person 
accused applied to the Magisti'ate, and obtained sanction to prosecute the 
coiTiplainant for having falsely chai-ged him. Proceedings were thexeupon 
commenced before another Magistrate, who, on the 20th December, com- 
LATE mitted the petitioner to the Court of Session. The petitioner then applied 
Criminal High Coui-t to have the ox-der, dismissing his complaint, set aside, 

^ ' 'and the order sanctioning tlie criminal prosecution and the proceedings 

7 C. 208= [209] taken thei'ciinder, quashed, on the gi'ound that tlxe Magistrate was 

8 C.L.R. 267 not comi)etent to dismiss the complaint or to sanction the prosecution 
=4 Shorae [under s. 211 of the Indian Penal Code] without first examining all the 
L.R. 128. witnesses offered to prove it. 

A rule was accordingly issued, calling on tlie opposite party to show 
cause wliy tliese orders should not he set aside. 

Mr. i/. (those, Mr. Evans, Baboo Doorga Mohnn Dass, and Baboo Lall 
^^ohnu Dass, in support of the rule. 

T\\q Advocate-Gnneral (Mr. Paul), Mr. Branson, and Baboo Baikunt 
Nath l>ass sliowed cause. 

The judgments of the Court (Cunninc.HaM and PriNSEP, JJ.) were 
as follows : 

.rUDGMENT. 

CrNNINdllAM. J. — Tlie question raised in this case is the compe- 
tence of a Magistrate, under s. 117 of tlie CriminalsProcedure Code, to 
dismiss a complaint ; and, under s. 4(38 of the Code, to sanction the 
prosecution of tlie complainant for making a false cliaige, \\ithout 
hearing the complainant s evidence. I see no reason to question the 
legality of the Magistrate's proceeding. Section 147 empowers tlio Magis- 
trate to dismiss the complaint, if. after examining the complainant, 
there is, in his judgment, no sullicient ground for jiroceedmg : and there is 
nothing in s. 4138 to indicate that any particular proceeding on the part 
of the Court giving the sanction is essential to its validity, such as. for 
instance, is necessarv in tlie case of a Court committing a case or send- 
ing it for emiuiry under s. 471. lain unable to concur in the opinion 
expressed on this point in SijeA Nissar Hos.scin v. Batmtolam Stng (1). 
The apiilicat ion must he rejected. . o i 

PRINSKP. .1. (after stating the facts as above, contimiedl : — Several 
cases decided by this Court have heen cited by Mr. M. Ghoso m support 
of his contention; hut it aiipears to nio that, with the exception of one 
case, Sued Stssar llosseiii v. h'umijolam Simj (1). none of them are precisely 

in point. , r9in1 

There is clearly a distinction between a sanction given undei L^iuj 

s 470 of the Criminal Procedure Code and the institution of praceedings 

hv aCourt of its own motion, which is provided for by s, 471. ^le curse 

now before us is one coming under s. 470. which refers to prn ate pro 
seditions, under leave obtained, for certain offences specified m ss^ 400 
408, and 460. Before sanction to prosecute cmi properly 
necessarv that the proceedings on the original 
terminated in a regular manner. Tlie Court shou d 

hcdi pointed out in tlie cases of The (Jveen y. Manned IL s. n U and 

Badha Naulh Banerjec v. Kangalee yioUah (3). solely 

grounds for the application ma.le to it, or whether it has 

for the purpose of oppressing and harassing an Intitled as 

him from taking any further legal steps to which he may 


(J) 25 SY.R. Cr. Rul. 10. 


(2) 16 W R. Ct. Rul. 37. 
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lias been pointed out also in the case of The Qiieefi v. Baijoo Lai (1) : 

It is by no means, in every instance in which a party fails to prove 
his case, that the Judge, who has decided against such party, is 
justified in exercising the power given liim by this section. So long 
as it is a case as to which there is any possible doubt, or in whicli it is 
not perfectly certain that the Judge’s decision must be uphold in the event 
of there being an appeal in the civil suit, the Judge acts indiscreetly and 
wrongly, if. the moment lie has given his judgment in the civil suit, he 
exercises the power given him liy this section. At the same time if, in 
the course of the civil trial, the Judge has before him clear and unmistak- 
able proof of a criminal otTence, and if, after the trial is over, he, on consi- 
deration, thinks it necessary to proceed at once, of course it may be right 
to do so. Judges should, however, bear in mind that criminal prosecu- 
tions are frequently suggested by successful litigants merely to 
prevent an apiieal in the civil suit: and they sliould be careful not 
to lend themselves to such suggestions too readily. They should 
also recollect tliat when tliey proceed under s. 471, the responsiliility 
for the prosecution rests uiion tlie Judge entirely ; sucli a prosecution 
being a very ditVorent thing from a prosecu-C21 l]tion instituted on the 
com|)laint of a private party and merely sanctioned by the Court under 
s. In the cases cited before us, — tliat is to say. The Queen v. Gour 

liluhun Shuih (2). Ashro/ Ah v. The KtHf/ress (3), and In re Jiussic/c Lall 
MuUi(h (1),- -jirosecutions wore ordered sinqily on the report of tlie police 
that the complaints made had, on investigation, been found to be false. 
In all these cases, and also in the case of The Empress v. Karmuhitl (o), 
recently decided by (Jarih, C.J.. and Kield, .1., on the Dtb l^ecomber IH.SO, 
the Court has pointed out the impropri«ity of acting solely on tlie reijort of 
the police, and without having considereil the statement of the complainant 
or tlie evitlcnce tendered by him. In the case of The Queen v. Hee.ta Lall 
Ghose (0) and In re Gnn^foo Singh (7), the Magistrate had commenced to 
hear the evidence tendered by the complainant and closed the proceedings 
summarily without hearing all the witnesses cited, so as to make the order 
<jf discliargo an improper order within the terms of s. 21o, ex|)l. iii of the 
Code ol Criminal I’rocedure. Those are cases very dilVerent from the case 
now before us, in which, after hearing tlie complainant, the Magistrate was 
fully competent to dismiss the complaint, and so put an end to all 
proceedings before liim. 

In In re Choolhaie Teiee (H), the Magistrate ordere<l a iirosecution for a 
false coni|)laint alter he had passed an order of ilismissal uinler s. 117 ; 
l)ut in that case he took upon himself to direct the institution of a prose- 
cution acting umler s. 471, and ho was. therefore, under the terms of that 
section, bound to make such ])reliminary emjuiry as might be necessary 
before directing a prosecution to be instituted ; and the Court thoro held 
that be was I)<»mi<l to give the complainant an oppcjrtunity of showing that 
tliero w<!re no grounds for instituting such a prosecution. That, liowovor. 
is a very dill'erent case from the present one, in wbicli the resjionsiliility 
of instituting a criminal prosecution was accepted by a [nivate party, 
[2l2j the proceedings on the original complaint hud regularly terminated, 
and from wliat hail already taken place before him, tlie Magistrate was 
satisfied that the leave asked for should ho granted. 
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I concur in the view of the law expressed by Jackson, J., in In re 
Biiiof/i Dhagut (l). In that case, however, the order was set aside on the 
ground that the order of dismissal under s. 147 had not been properly 
passed, because the complainant had not been examined. 

It was certainly open to the complainant in the case now before us, 


L.B. 126. 


LATE 

Criminal, if li® thoiigl’t pi'op©!’. to apply for an order under s. 298, that a further 

inquiry into liis complaint might be made, notwithstanding the order of 

7 C. 208 = dismissal ; but lie did not think it proper to do so, nor has he at any time, 
8 C.L.R. 267^inj;ji jjjjg lapse of some six weeks, and after, on proceedings taken against 
= 4 Shome hjnj, h© has been committed to the Court of Session for making a false 
complaint, thought proper to take any steps to have his complaint retried, 
or to have any witnesses examined. 

The fact that he has taken no action in the matter seems to meto dis- 
tinguish the present case from Sycd Ninsar Hosscin v. Ranigolam Smg (2). 
But even if this were not so, I am not disposed to concur in the 
view laid down by tlie learned Judges in that case when they say that it 
was “ clearly illegal on tlie part of the Assistant Magistrate and Magistrate 
to give sanction under s. 211 of the Penal Code without giving the 
petitioner an opportunity of adducing evidence to Drove that the chai'ge 
which ho made was a true one.” 

On these grounds I am unable to find anytliing illegal in the proceed- 
ings wliich have already taken place; and I accordingly concur in dis- 
charging tliis rule. 

RuU'. iHscharycd. 


7 C. 213^8 C.L.R. 213. 

[213] APPELLATE CIVIL. 

Before Mr. Justice Morris and Mr. Justice Tottenham. 


Millku, Official Assignee and Assignee op the Estate of 
Gohind Chand Dugur, and another, Insolvents {Jicdgm/mt- 
debtors) v. Mon Mohun Roy {Decree-holder).* 

[2l8t March, 1H81.J 

In’ulvencu - IVsIiar; 0 '<Ur—AUachounl before Judgment after Vesting Order. 

An attachment belore judginent lias no effect against the Official Assignee, 
who holds the propcftv of the judgmant debtors under a vesting order of Court, 
made before the order for attachment was passed. 

Anand Cliandrn Pal v. Panehilal S-irma (31 distinguished. 

CR.. 7 A. 752 (766).] 

Baboo Nil Madhiib Dose and Baboo Saligram Singh, for the appellant. 
Baboo Guriulas Banerjee and Bahoo Rashheharij Ghose, for the res- 

Qf the case appear from the judgment of the Court (MORRIS 
and Tottenham, JJ.). which was delivered by 


JUDGMENT. 

Morris J. Wo think that an attacliment before judgment cannot 

have elTect against the. Otiicial Assignee who holds the_properby of th e 

• App^vUr ,m Order. No. 823 of 18-*0. against ihc order ol T- T Judge 

of R.j.hahyP. dated the 20th August.lSeO. reversing the 
iChowdhry. Subordinate Judge ol that district, dated the 3 d 

(1) 4 C L R. 134. (2) 25 W.R. Or. Rul. 10. (3) 5 B.L.R. 691. 
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judgment-debtors under a vesting order of Court made before tbe order 
for attachment in question was passed. Tbe District Judge comes to the 
opposite conclusion on the authority of the case of Anayid Ouindra Pal v. 
Panchtlal Sirma (1). But that case differs in two material respects 
from tbe present case. In it the question was, whether attachment after 
judgment shall have priority over tlie vesting order, and not, as here, attach- 
ment before judgment ; and secondly, that case was goveroeci by the 
procedure prescribed in Act VIII of 1859. under which the first 
attaching-credit.or had priority over other [214] judgment-creditors. 
But no such priority is allowed under the present Procedure Code, Act 
X of 1877. It seems to us that this point, viz., that attachment before 
judgment does not take priority over the vesting order, has been distinctly 
ruled in hi the matter of Gocool Doss Soonderjee. an Insolvent f2). Bank 
of Bengal v. Neu-ton (3), and Gamble v. Bholagir (4). In the last case Sir 
Bichard Couch says distinctly, that an attachment before judgment 
“cannot be regarded as tbe inception of an execution, or as binding the 
goods in such a manner as to exclude the right of tbe Official Assignee 
accruing after such attachment, hut before judgment and warrant for 
execution.” 

We, therefore, set aside the judgment of the District Judge and direct 
that the execution be stayed as against Gobind Cband Dugur and Sitab 
Chand Dugur with costs. 

Appeal allowed. 


7 C. 214 = 8 C L.R. 393. 

APPELLATE CIVIL. 

Before Mr. Justice Pontifex and Mr. Justice Field. 


BOGIIUON.vrH MUNUUL and another {Plaintiffs) V. JUGGUT 

Bose {Defendant). [7th April, 1881.] 

Pigs jmlicata — Suit for Rent— Suit for Measurement —Civil Procedure C'o<ie X of 
1877), 5 . 13. 

Id ft suit by ryots ARaiost their zemindar, pravina lor measurement of cer- 
tiiiii land, and (or a declaration of tbe amount of yearly rciital. it. appeared that, 
111 a previous suit lor rent by tbe zemindar against the ryots, the ryots had 
alleged i bal the a mount of rent and tbe extent of land had been oversi.atcfl by 
the zommdar, but the Court decided that the ryots were bound by a jumiuabundi 
.signed by tbeiii, and refused to try whether tbe extent of land had been over- 

Htatod. 

Hrld, that the present suit was not barred as res judicata. 
tCited. 8 A. 282 (288) = 6 A.W.N. 119; R.. 30. C. 273 (2751 ; 21 C. 236 (241).) 

The facts of this case sufficiently appear from tho judgments. 

[2i5] Hixhoo Boikantnath Doss, for the appellants. 

l^aboo Chiinder Madhiib Ghose and Baboo liussunt Coomar Bose, for 

tho respondent. 

The following judgments of the Court (Pontifex and Field. .JJ.) 
were delivered ; — 

• Appeal from Appellate Decree. No. 244 of 1880. against ibo decree of Baooo Gu'ngft. 
chum bircar, Subordinate Judge of Dacca, dated the 24th of September 1879 
artirniirig the decree of Baboo P. N. Banerjte, Firi-t Mun&if of Moonshegunge’. dated 
tbo 15th August. 1878. 

(i| 5 B L-R. fWl- (3H2 B.L.H. App.. 1. 

rii 1 Ind. Jur. N.S. 327. (4j g uon, H (3 
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JUDGMENTS. 

PONTIFEX, J. — We tbiok the decistoo of the lower Appellate Court 
in this case must be reversed. It appears that the defendant in the pre- 
sent suit instituted a suit. No. 43 of 1877. against the present plaintiffs, 
claiming that vent to the amount of Rs. 272-3-2-2 was due to him, in res- 
pect of former years on account of a certain quantity of land. The present 
plaintiffs, who were defendants in that suit, alleged that the amount of rent 
8 C.L.R. 393. extent of land, had both been overstated by the plaintiffs. In de- 

ciding that suit the Subordinate Judge held, that the present plaintiffs, who 
were defendants in that case, were bound by a jummabundi which they had 
signed, and which stated the amount of rent as claimed in that plaint, and 
being so bound, the Subordinate Judge refused to try whether tlie extent 
of land had been over.stated or not by the then plaintiffs. After the 
decision of that case the present suit was instituted, in which tbo plaintiffs 
pray, notwithstanding the former decision, that their land may be measur- 
eil, and that their rent may be charged according to the strict measure- 
ment of the land. 

Both the Courts below have held that this suit is barred, the previous 
decision being rrs judicata. Now, if a measurement had been ordered in 
the former suit, and if upon such measurement it had been found that the 
present plaintiffs held the quantity cf land which they were alleged to 
have hold in tlie former suit, that would have been a res judicata, unless 
the plaintiffs proved subsequent rolinquishmeut of pare of the land. 
Speaking for myself, I think it doubtful whether, iu the former suit, which 
was lor arrears of rent, the presotit plaintiffs, as defendants, were entitled to 
insist that a ineasuromont of land should be had. They, it seems to me, 
were bound to pay. for the past years, the rent which they were accustomed 
to pay until C216j they took proceedings to got tlie rent adjusted according 
to the actual luiantity of land in their holding. But whether tliat is so or 
not, we think, according to tlio proper construction of s. 13 of tlie new 
ProcQtluro Code, tliat the former decree cannot be treateil as res judicata, 
for. admitting for the sake of argument that the measurement of the laud 
liad been a matter directly and substantially in issue in that suit under 
explanation 2, yot it cannot be sai.l that such matter was hoard and finally 
dociilod by tlie .fudge in tho former suit, and not having been lieard and 
finaliv doeidod. the decree iu the former suit would nor. affect this suit as 
res judicata under s. 13. T think, therefore, that the case should go hack to 
the Court of first instance to proceed with the case. The costs iu this 
appeal will ho costs in tho cause. 

l’n;r-o, J. — 1 am of tho same opiuion. Tlio question of the quantity, 
of= land iu tho ryots’ possession was determined in the former suit upon’ 
a jummabundi signed by the ryots. The entry in this jummabundi 
so signed by thorn, had merely tbo effect of au admission of the 
quantity of land in their possession at that particular time. It seems clear 
to iny mioil, tliat that adiiiissiou as to the quantity of land tiieu in tlieir. 
possession, cannot estop thorn from showing in the present case th^e 
quantity oi iand which they now occupy. Tho former suit was brought, 
to recover rout which had fallen due before its institution. The present 
suit (although the plaiut contains much that might well have bean omitted; 
is suhstantiallv a suit for abatoment. It is a suit which has no concern 
witli rent wlacb has alroadv fallen due; but seeks to have it Jetorminod, 
for the purposes of tho future, what rent the ryots is bound to pay to ms 
landlord. Section 19 of the Rent Law provides, that a ryot having a rig 
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of oocupancy shall be eotitled to olaim an abatement of the rent previously 1881 
paid by him. if the quantity of land held by the ryot has been proved by April?. 
measurement to be less than the quantity for which rent has been previ- 
ously paiil by him. The provisions of this sections are peculiarly applicable ApPEL- 
to a case in which rent is paid at so much per bigha, kani, or other local LATE 
unit of measurement. Where rent is computed and paid in this manner, OiVIL. 

the rvot is entitled to have a measurement at any time : and if the result 

[217] of such measurement shows that he holds less land than he has 7 C 2I4 = 
been paying rant for. be is entitled to an order for abatement, which will ® C.L.R. 393 
have prospective effect. In the present case the jummabundi signed by 
the rvots, and upon which the previous suit for rent was decreed, contains 
tlie daghs comprising the ryot’s jumma and the rent of each particular dagh, 

The ryots called upon their landlord to produce another jummabundi, which 
contains further the area of each dagh, and the rate of rent payable there- 
for. I think that these two jummabundis may fairly be taken together, and, 
taking them together, it is clear that the ryots pay their rent in this case at 
a certain rate per kani, and this being so, it is clear that the quantity of 
land in each dagh, and the total quantity of land in the occupation of 
the ryots, is an essential factor in determining the rent to be paid by 
them : in other words, that the rent previously paid by them has been 
adjusteil with reference to the quantity of land held by them. They now 
seek to show, for the purpose of future years, and the rent to be paid by 
them hereafter, that the quantity of land held by them can be proved by 
measurement to be less than the quantity for which rent has been pre- 
viously paid by trioin. Section 19 of the Rent Act clearly gives them the 
right to have tliis question determined ; and in seeking to have this 
question determined, they are not attempting to adjudicate over again the 
question determined in the former rent suit which was concerned only 
witli the (juantity of land in their possession during the years for the 
vent of which that suit was brought. 

Appeal allowed. 

7 C. 218»9 C.L.R. 28. 

[218] ORKilNAL CIVIL. 

Jie/ore Mr. Justice Wilson. 

Ballis V. BAtiMS AND OTHERS. [8rd May. IBBl.j 

Will ~Oift to Children on their att'iining twenty-one—^Continfienl Gift- 

Where words of coiitin^oricy form part of tbe de'>cription of the class of persons 
to take, as in thu case of a gift to those " who shall attain the ago of twenty- 
one/' the words inii^t receive their Datunil construction, and no estate vests in 
anv one till he attains the prescribed age. In such a case there must bo some* 
thing in the context pointing to a different construction or somotbing in the 
will inonnsintent with the litoral construction, to justify a Court in adopting any 
out tbe literal construciiou. 

In the case of words of contingency occurring in thu description of the class of 
persons to take, a mere gift over is not suflicienc to change their meaning. 

This was a suit l^rought on the 17tli February 1879 for tlio construc- 
tion of tlio will of one Anna Maria Ballin. 

It appeared from tliu plaint that tlie testatrix died on tlio 18th July 
1803, having made a will bearing date the ]9tli May 1863, and that her 
will was proved by the Administrator-Goneral of Bengal, and contained, 
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amongst other directions, the following clause providing for setting apart 
a portion of the rents of No. 30. Tlieatre Road, towards satisfying a mort- 
gage, and ‘ after satisfaction thereof upon trust to pay the rents to my 
daughter Mary Margaret for life, with remainder to the use of the children 
of my said daughter, wlio lieing a son or sons shall attain the age of 
twenty-one years, or being a daughter or daughters shall attain that age or 
marry, in equal shares in fee-simple. But in the event of there being no 
cliild of my said flaugliter Mary Margaret, or no such child being a son or sons 
who shall attain the said age, or being a daughter or daughters wlio shall 
attain that age or marry and leave issue, to the use of the children of my 
daugliter I’]slher Handley Eliza, the wife of William Hamilton Bartlett, 
hereinafter named, and the children of my son .John James Graham Ballin, 
who being a son or sons shall attain the age of twenty-one years, or being 
[219] a daughter or daughters shall attain that age or marry, in equal 
shares in fee-simple. " Mary Margaret Ballin, the tenant-for-life, died 
unmarried on the 13th Marcli 18(57, leaving the defendant Samu'd FI. G. 
Ballin (a lunatic', the plaintiff, and the defendant E. H. E. Bartlett, then 
tlie wife of the said William H. Bartlett, her next-of-kin. her surviving. 
.\t the time of the death of the tenant-for-life, the plaintiff had one child 
alive. Two otliers were horn subsequently, and tliese children represerited 
three of the infant defendants. Esther Handley Eliza Bartlett had two 
children, both alive on the date of the death of the tenant-for-life. riz., 


tile two remaining infant defendants. 

Since tlie death of the tenant-for-life tlio Administrator-General Iia<l 
received the rents of tlie house No. 30. Theatre Road, and applied part 
of such rents to tlie maintenance of the cliildren of the plaintill and of 
Mrs. Bartlett, leaving the remaining portion to accuinulato. ^ 

The plaintiff tlien brought this present suit against S. H. Ci. Ballin 
(the lunatic), Esther II. E. Bartlett and her infant childreu, one of 
whom had married in 1881, and his own infant children and the 
.\dniinistrator-fieneral of 13ungal, for the construction of the will, alleg- 
ing an intestacy in resnect of the rents of the said house hotwcen the 
date of tlie death of the testatrix and tlie ilato at wliich it might ho held 
tl'.at the house became vested in any of tlie devisees under the will. 

The lunatic defendant, by liis guardian ad litnn, alleged the intestacy 

liofore mentioned, and snhmitled his rights to tiio Court. 

The .lefemlant E. If. E. Bartlett, for lierself and her children, alleged, 
that on the deatli of tlie tenant-for-life. all the infant defendants took 
vested interests un.ler the will, subject to their interests being divested, 
should they or neither of tliem being a son attain the age of twenty-one. 
or being a daughter attain that age or marry, and submitted that there 

was no such intestacy tis alleged. , , • 

The children of tlie plaintiff, by their next friend, suhinitte-l their 
riglits to tlie Court. The Administrator-General stated that his predeces- 
so”r in olfico had applied the rents to the maintenance of the infant 
children as alleged, and that no otlier [220] claim had been advanced, 
and sulimitted the construction of the will to the Court. 

.Mr. Trendi/iin for the plaintiff stated, that the plaintiff was only 
interested as far as Ids cliildren were concerned, and cited the following cas_e 
-Ft’shmiv Alh-n (1) —to show tliat the gift was contingent LWILSON, j . 
— Tlio judgment in P'estinu v. All.m (1) does not mean tliat 
must attain twenty-one during tlie lifetime of the teiiaut-foi-life.l 


(1) 5 l[)ire 573. 
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further cited Jhoionc v. lirowiu- (l), Brackriiburij v. Giblx'ns (2), Muakett 
V. Eaton id), and Nrirman (4). 

Mr. Alim for the lunatic, the lieir-at-law. — The gift is to a contingent 
class, and is very near to Feslintj v. Allen (5). Where the time of pay- 
ment is the essence of the gift, the bequest is contingent ; he also cited 
Hanson v. Graham (6), Lloi/d v. Lloyd (7), and 2 .Jarman, pages 149, 
1.57, as showing the construction to he given where the period oi 
vesting is the period of distril)ution; and Haughton v. Harrison (8), jis to the 
disposition of income before the contingent legacy vests : and Shawe v. 
Cunliffe (9), as showing that wliore a legacy depends on a contingency, 
tlio intermediate interest between the death of the tenant-for-life, and 
the contingency happening, does not follow the jirincipal, but falls into 
the residue, and if there is no residuary legatee as in tlie i)iesent case, 
then the heir-at-law will take. 

Mr. 'T. A. Apear for Mr. Bartlett and children. — These cliildren were 
all !)orn during tlie lifetime of the tenant-for-life, the class was therefore 
ascertained at tlio death of the tenant-for-life. hut the distribution was 
postponed. Festing v. Alim (5) is now no authority : it has been 
disapproved of in Jail v. [221] /acots; (10) and in liroicnc v. Jlroivnc (1). 
In iifley v. Garnett (11), the children were held to take vested equitable 
estates subject to be divested. This was long after Festing v. Allen (5). 
See also Phipps v. Ackers ( 12) and 2 .larinan, page 143, to show tliat children 
born before period of distriliution are let in ; and page 148, as to children 
born after than period. I submit that the interests wore vested at tlie 
time of tl »0 deatli of the tenant-for-life. 

Mr. Sale for tlie cliildren of the plaintiO'. — One of mv clients was 
born before the <leatli of tlio tenant-for-life, the other two alter. 1 roly 
on the ride laitl down in Musnyk v. Fergusson (13). That case was decided 
under the Succession .Act; but Pontifex, .1., hold, that the Succession Act 
was nothing but English law codified. He furtlior cited Leake v. Robin- 
son (14), Whitbread v. Lord St. John (15), lloste v. Pratt {\(o),OAmorc v. 
Severn (17), as sliowing tliat all tlie children were entitled. 

Mr. Stnhoe (with him Mr. Collinson), for the Administrator-General, 
cited liultock Stones (18), Gian vill V. Glanvill (19), as to whether a 
future general ilevisc carries income — Gibson v. Monl/ort (20), and con- 
tended that the implied trust was in favour of the children. 

.1 1’DGMENT. 


Wilson. .). -This is a suit brought to determine the construction of 
the will of Mrs. .Anna Maria Ballin. 

The will is prior to the Succession .Act . and has, tlicrofore, to ho 
construed according to the rules of English law without reference to 
that Act. 

The will is somewliat informally framed. It commences liy [222] 
certain specific bequests and devises. It proceeds: -‘‘1 bc<iueath the 
residue of my personal estate to the .\dministrator-General, upon trust, 
to staml possessed of my dwolling-houso and premises situate No. 30 


(1)3 Sm- A G. 5G8. 
(4) 10 Sim. 51 
17) 3 K. A; .1 '20. 

(101 L.H 3 Ch D. 703 


(•2) L.R. ‘2 Cb. I). 117. 
(5| 5 Hare 573. 

(3) 2 Aik. 32y. 

(Ill 3 DoG. & Sm. 629. 
114) 2 Mer 8G3. 

(171 1 B.C.C. 681. 


13) r..R. 1 Ch.D. 4.35. 

(6) 0 Ves. 239. 

»9) 4 Bro. Ch. Cases 142, 
112) 9 Cl. & F. 583. 

(15) 10 Ves. 152. 

(18) 2 Ves. 521. 

(20) 1 Ves. 485. 


(13) 4 C. 670. 

116) 3 Ves. 730. 

(19) 2 Mer. 38 ; 1 Jarman 617, 618. 
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Theatre Road, ” and another dwelling-house, and tlie residue of tlie personal 
estate, upon trust, till a mortgage-debt was paid off, to pay a monthly 
sum to the testatrix’s daughter Mary Margaret, and subject to that pay- 
Original ment to apply the rents and profits in satisfaction of the mortgage. “And 
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after satisfaction of the said mortgage-debt as to my said house and 
premises situate No. 30 Theatre Road, upon trust, to pay the rents and 
profits tliereof to my said daughter Mary Margaret during lier life, witli 
remainder to tlie use of the children of my said daughter Mary Margaret, 
who being a son or sons shall attain the age of twenty-one > ears, or being 
a daughter or daughters shall attain tliat age or marry, in equal shares 
in fee-simple. But in the event of there being no child of my said 
daughter Mary Mai'garet, dr no such child being a son or sous 
who shall attain that age, or being a daughter or daughters who shall 
attain that age or marry and have issue, to the use of the children of my 
daughter Esther Handley Eliza, the wife of William Hamilton Bartlett, 
and the children of my son John Graham Ballin, who being a son or 
sons shall attain the age of twenty-one years, or being a daughter, or 
daughters shall attain that age or many, in equal shares in fee-siniple.” 
Mary Margaret, the testatrix's daughter, died about 1860 unmari'ied. 
Mrs. Bartlett has had two children, both still living : William Pigott, born 
the 8th of February IBGO ; and Maud Mary, born the •33rd February 
1863, and married the 36th January 1881. 

John Ballin has l)a«l three children who are still li\ ing: Florence, 
horn the dth December 1865 ; Herbert Askin, born the 1st June 1H(»7; 
ami Cecil James, born the IHtb October 1H68. 

The heir-at-law of the testatrix was her eldest son, the dofondaiit 
8iiinuel Ballin, a lunatic. The plaint in this suit was liled on the 1/bli of 
l'\'bruary 1879. 

The points for decision are, whether the gifts to tlie children of 
Mr. Bartlettand John Ballin were vested or contingent [223j upon thoir 
attaining twenty-one : and in the latter case, who is entitled to the rents 
and {irofits in the meantime. 

.\ number of cases were referred to, in which words apiiarently 
importing a contingency have been held not to prevent the \esting of the 
estate ; cases of gifts to a class of poisons “ on their attaining twenty-one, 
or when they shall attain twenty-one, or “ if they shall attain twenty -one, 
in wliich by reason of the context, the words, apparently of conuugency, 
liavo been held onlv to applv to the period of enjoyment, not to the vesting, 
or oUo to create a condition subsequent, divesting the estate if the age be 
not reached. The earliestof these was Boms/oz/’s m.s« (1), Among the 
I itost are .IzKfztue v. Andrew (2), and ^^usketl v. haton <3;. 

On the other hand, a series of cases have decided that wliere the words 
of contingency form part of the description of the class of persons to take, 
where, as in this case, the gift is to those “ who shall attain the age of 
twenty-one, ■’ the words must receive their natural construction, and no 
estate vests in any one till ho attains the prescrihed age. Of this class of 
cases, Pesloiq v. Allen (-1) and Dull v. Pntcluud (.5) are leading cases. 

It is true that in Browne v. Browne (6). Stuart, V. C.. refused to follow 
Festing v. ABcu(4). and in Jnll v. Jacobs [1). Malins V. C.. expresses dis- 
api)io\al of the same case. I think it clear, however, upon all the 
i ties, tl lat in such cases tliere m ust, at any rate, be something in the contex 

U) 3'rVp' mT {- 2 ) L.K. i Cb. I). 410- '3) L. R i Cb. D(V. 43S. 

(4) 5 il*rc. 573. <5) 5 Hare 567. lO -S Sm. ind G. 566. 

17) L. R. 3 Ch. D. 703. 
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pointing to a different construction, or something in the will inconsistent 
with the literal construction, to justify a Court in adopting any but the 
literal construction. This seems to be the view taken by Lord Hatherloy 
in interpreting analogous words in Willianui v. Haythorne (l). In the 
present case, looking only at the actual devise in question, tliat to the 
children of Mrs. Bartlett and of John Ballin, there is no gift over, and 
nothing in the context which can in any way control the natural meaning 

of the words of contingency. rrio;n 

Tlie only doubt I felt during tlie argument arose in this way. L224J 

The prior gift to the cliildren of Mary Margaret Ballin is in the same 
terms. And in the case of that devise tliere is a gift over, which, it was 
argued on the authority of liroicne v. Browtie (2) is sufficient to vest the 
pi-ror gift. And it was argued tliat the testatrix, using the same words 
twice in her will, must l>e presumed to use them in tlie same sense. I do not 
tliink this reasoning sound. If words acquire a special meaning by reason 
of their context. I do not think that meaning can safely be given them 
when used in a different context. Moreover, in my judgment the founda- 
tion of the reasoning fails. For I think tlie weight of authority is strongly 
in favour of the proposition, that in the case of words of contingency 
occurring in the description of the persons to take, a mere gift over is not 
sufficient to change their meaning. 

T hold, therefore, that the gift to the children of Mrs. Bartlett 
and John Ihillin was contingent, and that no son takes any interest 
till he attains twenty-one. and no daughter till she attains that age 
or marries. That being so. it is clear that, after the death of Mary 
Margaret Ballin. and so long as no child had reached twenty-one 
and ” no daughter was married, the rents and profits of the house 
in question helonged to tlie hoiv-at-law by reason of intestacy. The 
rule is clearly laid down hy the House of Lords in Conntesa of Beet- 
iv.e V. TJorlson {3). I'pon ^ir. Bartlett's daughter marrying, she became 
entitied to the rent. On the son attaining twenty-one, he became entitl- 
ed to an equal share, and each of tlie children of .John Ballin who roaches 
twentv-one, or in the case of a daughter, wlio marries, will become 
entitle I to share equally with tliosc already in enjoyment. 

The costs of all jiartios will come out of the estate : and may be paid 
out of tlie estate which has lieen accumulated. 

.\ttornoy for tlie plaintiff; ^Ir. Orr. 

\ttornevs for tlio defendant, the .Administrator-General : Messrs. 
SwK^erson it Co. 

Attorney for the defendant Mrs. Bartlett : Mr. Harris. 

Attorney for the infant defendant: Air. Sivtmons. 
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lirfore Mr. Justice Wilson and Mr. Justice Field. 

Mono Mohun Ghose and others {Plaintiffs) v. Mothura Mohun 
Roy and others (De/endants).* [10th February, 1881.] 

Limitation Possession — Onus of Proof — Alluvion — — Acts of Ovnership, 

In a suit foe declaration of title to, and recovery of possession of. alluvial lands, 
whjcbbad been diluviated more than twelve years before the m^titution of ihe 
suit, the pUintifis proved their title and possession up to the time of diluviaiion, 
and alleged that the lands had re-formed within twelve vears, without alleging or 
proving possession during that period. The delondants. on the other hand, 
alleged, that the re-formation had taken place more than twelve years before 
f'Uit, and that they bad acquired a title to the lands by adverse possession for 
ibiit period. 

//eW, that in such a case the submergence of the Iiinds after diluvion ought to 
be presumed until the contrary was shown, and that the onus of provingro-form- 
a tion before twelve years and adverse possession, was shifted to the defeodants. 

Per Wilson, J.— As a general rule, where a plaintiff claims land from which 
he alleges be has been disp>>ssos8ed, the burden is upon him to show possession 
and dispossession within twelve years. 

Proof of possession within twelve years does not necessarily mean proof of acts 
of ownership withm that time. The nature of the proof of possossiou must 
depend on the nature of the case. 

There are many cases in which the party on whom the burden of proof in tbo 
fir^t instance lies, may shift the burden to the other side by proving facts giving 
rise to a presumption in his favour. 

In the case of lands gradually diluviated and gradually re-formrd, if (be 
diluviation has been more than twelve years before S'lit, the claimant, unless he 
can ^how possession since tbo re-formatiou. must at l^^ast show that he was in 
possession down to tbo date of tbo diluviation. 

Where the true owner is in possession at the time of diluviation. bis possession 
is presumed to continue as long as the land cootioues submorged : probably also 
afterwards, until he is dispossessed. 

[226] Per FlKLD, J, — Although, according to tho general rule, it lies upon 
the plaintiff, who is met with the pleaof limitation, to show his own possession 
within twelve vears before the institutiofi of the suit, when the property in 
dispute is capable of actual and visible po-^session, yet, in the case of property 
which is not susceptible of actual and visible possession, an exception from tho 
nature of the thing must bo made to tbe general rule- In suchca^es, when the 
title and possession have been proved to bo in a certain person up to a certain 
point of time, — when there has been no transfer of the title to any third person, 

— and there is no evidence that possessioo was exercised by a pers'sn other than 
the por'^oii having the title, so long as actual visible possession Nvas possible, the 
possession of the person having tbo title will be presumed to continue until tbe 
property has again become susceptible of actual visible possession. Proof of 
possession is presumptive proof of owncf.^bip, because men generally own tbo 
property which they possess. And if tbo ownership of property is proved, and 
there is nothing to show that the possession of such property is with any person 
other than the owner, it may fairly be presumed to be with tbo owner. Such a 
presumption then takes the place of evidence to show the plaintiff’s possession 
vviibin twelve years before suit, of a property in which, from the nature of the 
thing evidence of actual possession is impossible. 

[F.. 0 lud. Cas. 554: Appr.. 6 B. 508 (511); R., 9 M. 175 (182) ; 9 C. 744 (751*; 12 
C.W.N. 24 N.] 

This was a suit for declai'ation of title to, and i-ecovery of ijossession 
of, 3,250 bighas of land formed by alluvion on tlie original site o f. a nd l)y 

• Appeal from Original Decree. No. 135 of 1879, against, tbedecreo of Baboo Guoga 
Churn Sircar. Subordinate Judge of Dacca, dated tbe SSth December 1878. 
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acoretion to. amonjj others, a certain cbur known as Chur Rajapoie. 
During the lifetime of the plaintiffs’ father, the lands commenced to ho 
diluviated ; and, in the rainy season of the year 1866, were wholly sub- 
merged. Subsequently, when the rainy season of the year 1871 was over, 
the disputed land again began to form by alluvion on the original site of 
tlie juou/.as, and almost all the land had re-appeared. The plaintiffs 
continued to pay tlie fixed sadr jama, although the land was subinerg^. 
On attempting to take possession of the newly-formed lands, the plaintiffs 
wore resisted by the defendants, and proceedings were comraenccd^ unuer » 
s. r>;lO of the Criminal Procedure Code ; and on the 30th .lime 1H7.U. the 
Magistrate attached the lands under s. 531. The defendants contended 
tlmt the boundaries were not correctly stated ; that the plaintiffs liad sued 
not only for tlie attached land, hut also for lands whicli were not included 
in tlie attaclnnent; that the suit was bad by reason of misjoinder; 
and that it was barred by limitation. Tlie Civil Court made 

[227] a local investigation, and prepared a map, on which the land claimed 
hv the plaintiff’s was marked \ and B The Subordinate Judge gave the 
uiaintiff's a decree for the land inarke*! but dismissed the suit as to the 
hiiKl marked B on the grouml of limitation, holding that, although the 
iilot was a part of the re-forined land of which the jilaintifls father held 
possession until it was diluviated. it was incumbent on the plaintiffs to 
prove that the land was thrown up by the river witliin twelve years preced- 
ing the date of the suit, or that they liold iKissession at any time within 

that period. 

From this decision tlie plaintiffs appealed. 

.Mr Hrans and Jiahoo Srrenath Doss, Bahoo Doonja Mohmi Doss, 

and Bahoo lioida Xath Dull for the appellants. 

Mr Brunson and Bahoo Kuii Muhun Doss, Jiahoo Hem Cnundcr 
Uiumrivo, Bahoo Mohimj Mnhnn Ho,,, Bahoo lioi/kant Nath Dass, Baboo 
linssniita Cooinnr Bose, and Bahoo A’a^iv* K-mt Sen for the respondents. 

'I'lm following judgments were delivered ; — 

.TFlMiMKNTS. 

Wll.soN. .1. — Tliis is an iipjieal from a decree of the Subordinate 
.liul-e of Dacca. The suit was hrouL-ht by the appellants to recover 
certrun ehnr lamls, as lieing a re-formation on the side of their Chur 
H L]ap<ae. Tiiere is no (piesiion that tlie plaintiff s' father (whoso heirs 
thev are) was the owner and in possession of Chur Hajapore until it was 
diliiviateil ; that the various rlefeiulants, or their iiredecessors in title, wore 
interost(‘d in various cimrs adjacent to Chur Rajapore ; tliat Hajapore and 
other adjacent chins wore, at dates wliicli are disputed, diluviated ; tliat 
re-foriiiations have suiisequeiitly taken place; that, from time to time, as 
ic-loiination took place, attRinjits liavo been made liy the parties interested 
to >.how tiuit [lortions of tlie re-formations were on the site of their own 
chins ; anil that, in 1H75, disputes having arisen about some re-formed 
land, the Doputv Magistrate attached certam lands, the extent of which 
is disputed, leaving the parties interested to sue in a Civil Court. The 
plaintiff's, therefore, lirouglit tliis suit, joining as parties all the parties to 
the attachment-proceedings. 

[228] The land claimed in the suit consisted of two jilots, marked in 
tlie \inin's map A and B. As to jilot .X, the plaintiffs have obtained a 
decree, aiul tliat decree is not apiicaled against. As to plot B. two iirinci- 
pal gi'oujis of defendants resisted the plaintiff s’ claim. The defendants 
Nos! 4, 17, iiud 18, as interested in a chur known as Adma Munirabad, 
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claimed so much of plot B as lies to the south of a doie, indicated 
Amin's map as No. 1. 

The defendants Nos. 1 and 2 claimed so much of plot B as lies to the 
north of that done as belonging to the chur Baboo Chur. The main 
defences were the same in both cases : 

IsL It was denied that the lands in question were re-formations on 
the site of Rajapore. 

2nrf. It was alleged that, in the year 1869, the present plaintiffs, 
hnd, in a summary proceeding under s. 318 of the former Criminal Pro- 
cedm-e Code, claimed these same lands, and tlieir claim liad been dis- 
allowed. And it was said that as they had not brought a suit within 
three years, their right was barred. 

3)y/. Each of these groups of defendants set up a title by adverse 
possession for more tlian twelve years under tlie ordinary law of limita- 
tion. 

The lower Court lield in favour of the plaintiffs upon each of the lirst 
two questions : Imt, upon the third question. iield in each case in favour 
of the defendants : and accordingly dismissed the suit so far as it related 

to plot B. ^ 1 

The appellants dispute the finding of the lower Court upon the tlmd 

question. The respondents support that finding. They also seek to sup- 
port tlie decree of the Court below, on the ground that its findings upon 

the first and second rpiestions wore wrong. 

Tlie main questions for our decision are, wliether the findings ol the 
lower Court upon these questions are correct. Some other minor points 
have been raised which T shall notice subsequently. 

L'pon the first question, whether the lands in dispute are 
mation on the site of Rajapore, I agree with the Court below. Tlio 
survey map of 1859-60 shows at once that the plaintiffs view of 
the position of Rajapore is approxiinatelv [229] correct. .\nd the report 
and map of tlie Amin place llie matter beyond doubt, if they can bo 
trusted But it is said that tliey are not to lie trusted. I agree tliat the 
reports and maps of Amins in such cases should lie examined with 
caution In tlio present case, the work of the Amin bears marks of care 
and intelligence, lie had wiHi bin. the thak maps of tlie several thaks in 
<iuestion He liegan liis work, ipiite rightly, on tlie undiluviated lands of 
Sliibsen on tlio east and nortli-east of Raiapore. wliore tliere were perma- 
nent marks easily ascertainable. Having thus obtained trusUvorthy start- 
ing points, he says:—' I have accordingly duly ascertained the .listanco 
hoi ween the land and the chur from the aforesaid stations, and having 
successively ascertained tlie original site of the mou/as "“^^-oned by he 
parties according to tlie measurement and heanng of the 
place. I have correctly put down the same m the proper place m tl e map 
luade bv me. and demarcated the different luouzas witli different oui^ 
His map is before us and be has annexed bis hled-book It is said that 

I, is liclci-book is cietoctive in not giving witl. sutl, cent 

dotniis of ids n, ensure, nent. ft may he that some 

hook might i,e ti,e i,etter for furti.er explanation. If ‘ 

lieon a good reason fo,- applying tl.e Court heloj to e the Amm 

called and examined. It is no reason why we “f 

the Court below, in the ahseneo of 

upon tlie correctness of the Amin s me i Knn.p .1 bv reason of its not 

The next ipiestion is, whetlier tlie suit is haned by 

having lieen lirouglit witliin three years of the orde. of the .«a„.st 
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1869. As to this, I agree with the Court below, that the identity of the 
land then in dispute with that now in dispute has not been established. 
All that appears is that, among the attempts made by various persons to 
identify parts of the land gradually re-forming, one was made by persons 
acting for tlie present plaintiffs to identify some land as Rajapore. The 
attempt failed, and the claim was dismissed. There is no reason to think 
that the land then claimed was, or could be, the same as that now in 
dispute. 

[230] Tlie next question is, with regard to each portion of plot B, 
whether tliis suit is haired by reason of twelve years’ adverse possession. 
As to this the plaintitl's' case is, that the diluviation of their lands began 
about IBGO, and was completed about 1865 ; that the re-formation began 
in 1871, and was completed about 1875. The defendants tiirow back both 
events to much earlier dates, find say tliat they have been in actual 
occupation of tlie lands in dispute for far over twelve years. 

We have first to enquire upon which side tlie burden of proof lies. 
The Subordinate Judge cast tlie burden upon the plaintiffs, and held that 
it lay upon tliem to show, either that the lands were ro-forinetl within 
twelve years, or that they liad been in actual possession within that 
period. In tliis I think that the Subordinate Judge was in error. 

As it has been contended that the authorities upon this subject are 
in conflict, it is necessary to consider the matter both from the point of 
view of principle and from that of authority. 

Certain vnoiiositions of law uoon the subject are undoubted. 

It is not disputed that, as a general rule, wliero a plaintiff claims 
land from which lie alleges lie lias been ilisposseseed. the burden is 
upon liim to show jiassession and dispossession within twelve years — 
JMuhnnijnh Koouar v. Baboo Num! Loll Simjh (l). 

Proof of [lossossion witliin twelve years iloes not necessarily mean 
proof of acts of ownership within that time. The nature of the jiroof of 
possession must depend on the nature of the case. In the case of a house 
actually occupied, or land iitulor cultivation, or yielding a rent, proof of 
possession is easy. In many cases, as of lands incapable of cultivation, 
jungle or waste lands, unenclosed plots of various kinds, all the proof that 
can commonly bo given is to show possession taken, or acts of ownership 
done, at some time, which possession will, in law, continue until the 
possessor by liis conduct shows that he means to rolinquisli his possession, 
or he is cxcluiled bv some one else. Tliese considerations, however, affect 
the mode of proof, the burden of proof. The general rule still is, that the 
plaintiff must iirove that ho has been dis)>ossesse<1 witliin twelve years : 
300 PaiuJurnnij (ioritid v. linlkri-iUna [lari (2). 


[231] Ibit there are many cases in which the party on wliom the 
burden of (m’ooI in the first instance lies, may shift the burden to the other 
side by jiroving facts giving rise to a presumption in liis favour. We have 
to consider whether the present plaintiffs have succeeded in doing so, and 
for that purpose it is necessary to examine the decisions as to the burden 
of proof in the case of laiuls gradually ililnviated and gradually re-formed. 

As to such cases, a second proposition is, I think, beyond question, 
tliat wlien the diluviation has been more than twelve years before suit, 
the claimant, nniess he can show possession since the re-fonnation, must 
at least show that lie was in possession down to the date of djluviation. 


(I) 8 M. I. A. I'jy. -220. 


l2) 6 Bom. H. C. 126. 
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A tliircl proposition is also, I think, beyond dispute, that where the 
true owner is in possession at the time of diluviation, liis possession is 
presumed to continue as long as the land continues submerged : probably 
also afterwards until he is dispossessed. 

This proposition, iiowever, would not be sufficient to shift the burden 
of proof. It would leave it upon the plaintiff ; but would enable him to 

prove his case either by showing the dispossession to have been in fact 

7 0.225= within twelve years, or that the submergence ha i continued down to 
8 C.L.R. 126. twelve years, so tliat Ins possession cannot have been interfered 

witl) more than twelve years ago. 

Jiut tlien arises the question, whetlier we ought not to presume some- 
thing furtlier in favour of the plaintiffs, whether, when they have proved 
their possession down to the period of diluviation, and have shown the 
diluviation to have occurred at such a date and under such circumstances 
as in this case, we ought not to presume tlie submergence and with it tlie 
plaintiffs’ possession to have continued until the contrary is shown. If 
this presumption can properly bo made, then the i>urden is shifted to the 
defendants of showing adverse possession for twelve years. 

Upon principle, I think, sucli a presumption may properly bo rntwle. 
The well-known presumption in favour of tlie continuance of a physical 
condition, in the ordinary course of things likely to continue, until the 
contrary is shown, is embodied in s. 114 of the Evidence Act, which sec- 
tion is followed by illustrations [2323 and explanations. In tlie present 
case it appears, that the total area diluviated was very large, and tlie 
process of diluviation and re-formation gradual : that, at tlie date of tlie thaU 
map of Ibol). the river had not touched Rajapore ; and from the survey 
map of IH.jD-UO. that at that date it had affected a portion of that estate. 
The eviilence shows beyond doubt that the process of diluviation went on 
afLorwsv)*tls. Un<lor these circumstances, it seems to me* on piinciplo, 
reasonable to jiresume that the lands in question continued submerged m 
March IBfio (which is the material date) until the contrary is shown. 

Tlie weight of autliority seems to me in favour of the same view. 

In tlie case of Mohunl Chnttoorbhnoj lihartt v. The Cmveniment of 
[wiut (1 ;, tlie plaintiffs i>roved that they wore in possession of the lands in 
question in 1H4(;. and that the lands were soon after that tune diluviated. 
Tlio suit was brought in 1309, and the Court (Garth, C. J , ami Tottenham, 
.r.) held, tliat tlie burden lay upon tlie <lefendants of proving tliat tbe suit 
was liarred by limitation, in another case (Keg. Anp. No. 280 of 10'') it 
ajipeared. that the plaintiffs were in possession of the land m dispute 
ui) to the diluviation, which took place some time after IH-W. The suit 
was hroiight in 1870. I’ontifex and McDonell. .1.1., held, that tlie burden 
lav on the defendant to sliow tliat the claim was haired. 

In R(ulh i. Gobind lion v. budis ('21 the suit was m respect ot sou 
which Iia.l been part of the bed of a lake, but wliicli. by tbo gradual drying 
of the lake, had become cultivable land. The .lefendants relied 
otlier defences, upon limitation. The I’rivy Council having held hist, 
that the projierty in the soil, and not a mere right of tishing. was in 
plaintiffs, went on to hold furtlier that it lay upon the 

show an adverse title by limilatioii. U does not appear to me tl at t 

Privy Council intended in tliis case to reverse its earlier ruling m 
case to which I have alreaiiy referred. that. Couit does PP 

to me to have laid down a rule applioalile to cases analogous to_tli^a 


Ot App No. 18.5 of 1877. uiiroported. 
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before it, which we are hound to follow in the present case, if it is properly 1881 
w’ithin the analogy. And [233] I am unable to see any reasonable Peb. 10. 
distinction between tlie case of land formed by the gradual drying up of 
a lake and tliat of land diluviated and then re-formed by the gradual action APPEL- 
of a river. LATE 

Tlie same rule was followed in a very recent case— itTn//;/ Churn Saho CiVIL. 

V. 'I’he Sccretarif of State (1) — before Gartli.C..)., and White and Maclean, JJ. 

Two cases have been referred to as autliorities to a contrary effect. 7 C. 22S = 
In Kooiiiar liunjit StTKjh V. Svhoene Kilhurn (2), tlie plaintiffs claimed ® C'^* **- ‘26 

700 biglias of land, a re-formation on their site. They alleged diluviation 
between 12(>3 anti 1270 : re-forination between 1270 and 1273 ; that they 
had been in actual possession in 1273, and boon dispossessed in 127-4. 

The suit was brought in 1H7G, corresponding to 12H3. The Court (.lack- 
son and Mcdonell, U.) held that the burden of proof was governed by 
tlie ordinary rule as laid down in the case referred to in 8 Moore's P.C. 

.'\nd looking at the case as put forward by the plaintiffs themselves, a case 
of actual possession and dispossession of cultivable lands after tlieir re- 
formation, tins ruling does not >ieem to me inconsistent with the others 
to which 1 have referred. In tliis case further it was found that the plain- 
tiffs had not lieen in possession since re-formation, and that the hulk of tlio 
land had heen re-formed for more than twelve years. But a point was 
raised as to some 200 bighas (the exact amount and its situation not being 
ascertained) whicli the Court below was inclined to think might prohalily 
have heen re-formed within twelve years. Tlie learned Judges in this Court 
held, tliat it lay upon tlio plaintiffs to show wliicli, if any, of the lands in 
dis|)utc had so re-formed witliin twelve years. I am not satistied tliat there 
is necessarily any inconsistency with the authorities I liave consi<lered, in 
holding, that wliere the plaintiffs made their claims upon one ground, and 
liaving faileil in e^tal)lislling that case, sought to recover a portion of their 
claim oil a wliolK dilVerent groun<l, it lay upon tliem to show how mucli 
they could apply th.‘ latter grouiul to. 

In Mahonuil Ihrahivi v. Mornstm (3), liefore Birch ami Mitter, JJ., 
t.he plaintiffs claimed land formeil l>y tlio recession [234] of a river, 
and at the time of suit umlur cultivation, as appertaining to tlioir patni. 

The Court liehl tlie burden of provingtliat the land formed within twelve 
Years, to lie on the plaintiffs. There is nothing in the report to show 
wliet lier tlie plaintiffs claimed the land as a re-formation or as an accretion. 

If it was accretion, tlien the case has no bearing uiion the iiresent. for the 
prcsumiitioii under consideration presupposes prior iiossessioii. Wlietlior 
these two cases are. or are nol.. in liarmonv with the other authorities 
whicli liavo heen examined, I think we are bound to follow tlioso aut hori- 
ties and to hold tliat, in this case, the burden of proving the plaintiffs' 
siiil to 1)0 barrel! by limitation lay on the defendants. (His Lordsliip 
tiieii proceeded to consider tlie evidence, and reverseil the decree of the 
Subordinate .ludge so far as it relateil to tlie plot marked B on the .Xmin's 


mai). 


I'li;!.])- J. -Tlie plaintiHs in this case sued for declaration of title to, 
and for possession of certain lands, whicli lliey alleged in tlioir plaint 
to 1)0 re-formation on the site of and accretion to, their estate Ko>- 
Bahadoor Cliur. This chu)- mchides Cliur Kajapore. Chur Kainehunder- 


poie. aii<l Cliur Ilogla. The iiuantity of land claimed liy the plaintiff's 
III their as first drawn, was 1 .700 biglias, more or less ; but after 


(l) G C. 725- 


12) 4 C.L.K. 390. 
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the Amin had made a local investigation and prepared a map, they amend- 
ed their claim (paying additional court-fee), and the quantity now sought 
to be recovered by tliein is 3,250 bighas. 

During the proceedings in the Court of first instance, the right to re- 
cover any portion of the land as an accretion to Roy Bahadoor Chur was 
abandoned, and the only title uijon which the plaintiffs now ask to 
succeed, is that of re-formation on the original site of their estate. 

The Subordinate Judge. adoi)ting the .Amin’s map and tlie accuracy of 
his measurement, has found that tlie whole of the land included within 
the rod boundary on that map, and comprised in plots A and B, is land 
re-formed on the original site of Roy Bahadoor Chur. Ho lias given 
tlic plaintiffs a decree for plot .V : but as to plot 1^ he has lield, that the 
l)laintitfs are barred by limitation : and in resoect of this plot lie has 
£235] dismissed tlieircase. lie says in liis judgment at page 184 of tlie 
printc<l paper book, — “ I am, however, of opinion that the plaintiff’s’ claim 
to plot B is barred by tlie general limitation of twelve years. Xt is true 
that, according to rlio finding arrived at by the .Amin after careful 
investigation, tlie said ploo is a part of the re-formed land of Moiua 
Rajapore, of whicli their father luul possession until it was completely 
wash-d away by tlie river Rudma ; still, wlion tlie defendants iilead that 
the re-formation took place more than twelve years ago, and that they 
(tlic defendants) have since been in po.sscssion thereof, it is incumbent on 
the plaintiffs to prove, for the purpose of removing the plea of general 
limitation, that the said ulot was thrown up by the river within twelve 
years preceding tlie date of the suit, or that they held its possession at 
any time within that period. But the plaintiffs have not been able to 
show, or even to allege, that, after the disputed chur had formed, it was 
ever held in their possession ; and their endeavour to prove that the re- 
formation took place within twelve years preceding tlie date of the suit, 
has failed in respect of the plot B." 

Now the lirst question which has been raised before us. and which it 
is necessary for ns to decide, is whether the Subordinate Judge is right in 
thus unreservedly placing the burden of proof upon the plaintiffs. In tlie 
cuso of Uulh i Prosiuul Simjh v. R'lm Coomar Siiujh (1). decided by the 
Privy Council on the 'iDtli November 1877, it was lield, that the principle 

oi Lopei's (vtsr is nob applicable to land in which, by long possession or 

otherwise, another party has accpiired an indefeasible title. The plaintifls’ 
case is, that the land was wholly snbmerged in 188.5 and 1806 ; that re- 
formation began in 1871 : and that tlie whole of the land winch forms the 
sidiject of this suit was complolely re-formed in 1874-1875. If this con- 
tention l.e correct, it is evident that, at the point of time, twelve years 
holore the institution of this suit, the land in (piestion was wholly 
inerged, and was not therefore capable of actual visdile possession. iHo 
cliief .lefeiKlants contend tliat the land was re-formed as far back as 18bt. 
and that they have been in possession, if nob during the whole of the 
period wliich lias ela psod C236] since iit least foi niois than two \o 

years before tlie institution of this suit. If the defendants sufeed m 
proving the case so set up by them, it is clear tliat even 'f ^ 
is a re-formation on the site of 

falls within the principle of the case of liadha _ Proshad 


tails within tne pnncipic mu ^ - - u,.n<l 

C’ 0 (u,mr Simih (1). decided by the Privy Council. If, on the othei 1^ 

the plaintiffs are correct in saying that the laiul did not le^ 


(11 1 C.L R. ‘isy 
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re-formed till 1871, it is clear tliat the defendants cannot, by adverse 1881 
possession of twelve years, have acquired a good title ; and that the plain- Feb. lO. 
tiffs are entitled to succeed in respect of plot B, as well as in I’ospect 
of plot A. The question tlien arises, upon which side, in the first instance, Afpel- 
should be laid the burden of proof? If the usual rule, — namely, that the LATE 
burden of proof lies on the party who substantially asserts the affirmative OlVIL. 

of the issue, — be applied, it may seem that the burden of proof should 

be laid upon the defendants, who allege that the land was in existence 7 0.229 = 
twelve years before the institution of the suit, rather than upon the ® ® *^-**' ^26 
plaintiff's wlio contend tl)at it was not in existence at that time. It 
will, however, bo more satisfactory to examine the question from a 
wider position. The general rule is. that when a plaintiff sues to recover 
possession of property, and is met with the plea of limitation, the burden 
of proof is on him to show that he has been in possession at some time 
within the period allowetl by law after the cause of action has arisen, for 
bringing a suit upon such cause of action. This is the rule laid down l)y 
their Lordshii)s of tlie Privy Council in tlie case of MaUnrKijah Koowur v. 

Baboo Niind Loll Stn<jh fl) ; tliov say : — “The api)ellant is seeking to dis- 
turb the possession, admitted to Imve existed for about eleven years, of 
deUnulants, wlio insist on a possession of much longei duration as a 
statutory bar to the suit. It clearly lies on him to remove that bar 
l)V satisfactory proof tliat the cause of action accrued to liim (for tliat 
is the way in which tlie Regvdation puts it) on a dispossession within 
twelve years next before the commencement of the suit, and, there- 
fore, that he or some person through whom lie claims, was in pos- 
session during that period. No i)rf)of of anterior title, such as would 
[237] l>o involved in the decision of liie boumlary (luestion in his favour, 
can relieve him from this l)Uiden. or shift it upon his adversaries by com- 
pelling tliom to prove tlie time and manner of dispossession." In the 
case of Gossani Doss Kuondoo v. Scroo Koomaroo Dehia ili). Couch, C.J., 

; “ Tlio plaintitV must sliow tliat lie. or some one through wlioiii 

ho claims, has had possession within twelve years before the suit. If 
lie sues for tlie recovery of iiumoveahle property on the ground of having 
been dispossessed fiom it, he must show that ho has come within twelve 
vears from the time when his cause of action arose, the time when ho 
was <lispo.=sossed. It is not enough for him to prove his title to the 
property, which is the subject of the suit, and leave it to the ilefendant to 
show that the suit is barred b\ the law of limitation by proving when 
the jilaintiff was last in possession." The general rul<* enunciated in 
these cases has not, so far as I am aware, been doubted nr shaken by 
the authority of more recent decisions. But an exception apiiears to have 
been graftetl uiion this general rule liy certain decisions which I am 
now about to notice. Iti the case of Hod ha Gobind liofi v. Inglis (.‘31, 
tlecidod by the l^i ivy Council on the Olh .July 1880. the plaintiff claimed 
certain lands includ<‘d within the limits of a heel or lake. The laiul so 
claimed liad become dry and cultivalile during, at least, a jiart of the year. 

The plaintiff was held to bo entitled, not moreK to the right of fishery in 
the bool, but also to the soil of the lieel. The proprietor of a neighbouring 
talook was the dufoM<lant. and lie fionied the jilaintiff s title to the soil 
of ttic heel, and relietl on adverse |)ossession for more tlian twuhe 
years before the institution of the suit. Their Lordslups of the 
Privy Council said : "The question remains, wliether fhe disputed land 


(1) 8 M.I.A. IW. 
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liiul or liad not been occupied by the defendant for twelve years before 
tlie suit was instituted, so as to give him a title against the plaintiff 
by tlie operation of the Statute of Limitations. On this Question, un- 
doubtedly, the issue is on the defendant. The plaintiff has proved his 
title ; tile defendant must prove that the plaintiff has lost it by reason of 
his (the defendant s) adverse possession. The High Court came to the 
[2383 conclusion that tlie defendant had not satisfied the burden of proof 
thrown upon him. and their Lordships are not prepared to reverse that 
8 C.L.R. 126. j^,(^g,^gnt. ” Here there is nothing to show that the plaintiff had at any 

time been in jjossession of the dried-up soil of the heel, and so long as 
the soil remained submerged, it may well be that the |>ossession was 
deemed to liave followed the title. In appeal from Original Decree, 
No. IHO of 1877, decided by Garth, C.J , and Tottenham, J., on the 21st 
Decemlier 1878, the facts wei*e as follows : — A portion of the land admit- 
tedly formed part of the rlaintitfs’ estate Madharpore as delineated on the 
Government map of 184(5, and the Court was of opinion, tliat they had 
made out a prima facie case of title and possession up to the year 184(5 
to the lajids «lemarcated as theirs on this maj), tind, therefore, to this 
disputed portion. The next question was. whether the plaintiffs liad 
been in possession of tliis portion at any time within twelve years 
l)efore the cominencemont of the suit. The Court, observing that the 
onus of proving such possession was undoubtedly on the plaintifls, lield 
that, as they had estalilishcd a prnuit facie case of possession in 
181(), sucli possession must. un»ler the circumstances, bo presumed to 
liavc continued imtd something was ijroved to have liai)pened to put an 
end to it. “ Take for example," it was said, “ the case of a large tract of 
jungle land grante«l thirty years ago to a //emin<lar. He takes possession 
in the first instance, perhaus, by putting up a few boundary jjosts or by 
sending his agent to look over tlio proportv. Nothing is done Co tlie land 
for the iH'Xt twenty years. It remains in its primitive state of jungle. 
Hut tlien some- wrong-doer firings a portion of it into cultivation, and after 
five or six years claims that portion as liis own. The true owner then 
brings a suit to recover bis property. How is lie to show his possession 
within twelve years ’ He has exorcised no direct acts of ownership over 
flic propertj-, and unless the posse.ssion whicli he had at first is presumed 
to continue, it would he imiiossihle for him to enforce his rights.” 

In Heg. App. No. 280 of 1877, the following passage occurs in the 
judgment of Pontifex. 1. 

■■ Now we .iro of opinion that the plaintiffs are not harretl by L239J 
limitation from enforcing their claim to this portion of plot A for 
tliis reason. The land, which was a dry chur in 18o8, was gradually 
covered by W!it<!r. and. according to the case of both parties, gradually re- 
formed sul)se<|uenily ; and in fact even during tlie progress of tliis suit, re- 
formation on the southern boundary lias still been proceeding. The 
plaintiffs in their plaint allege that tlie ro-fnrination commenced in 
127-1. No doubt the defendants (in their written statement) and their 
witnesses attempt to put back the ro-fonnation to an earlier date : and 
tliev have adduced in support of their case certain kahuhats, which they 
say were given by (enants for the cultivation of indigo. But we are 
of opinion that tlie evidence of the defendants is not so precise that 
we can sav that those kahuhats apply to tlie whole or any particula 

iiart of the re-formed lands: they may very well have included only Ian 

within i.lot 1): and we think, in a case like the present where land 
lias formed gradually on the plaintiffs’ site after an equally gradual diluvia 
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tion, the whole process of diluvion and alluvion occurring sometime 
after 1858 (the date when possession was taken under the decree in the 
former suit), and before 1876 (when the plaint in this suit was filed), it 
lay rather on the defendants, than on the plaintiffs, wliere tlie exact date 
of re-formation was in doubt, to show when actual possession of the 
various portions of tliese re-formed lands was taken. As the plaintiffs were 
actually in possession up to tlie diluviation, and as upon re-formation it 
might be doubtful how soon tlie land would he fit for the purpose of culti- 
vation, wliich indeed miglit depend on the nature of the crop, and as even 8 
upon the defendants’ evidence it is doubtful whether the land had been fit 
for cultivation more than twelve years before suit, we think tliat in this 
case it did not lie on tlie plaintiffs to show they had been dispossessed 
within twelve years ; and we cannot accept as satisfactory the evidence 
adduced by tlie defendants as to their possession for twelve years liofore 
suit.” 
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I may also refer to the recent decision of this Court in Kalin Churn 
Sahoov. The ScerHarn of State (1). 

[240] It appears to me tliat tlie principle to be gathered from these 
cases is, tliat although, according to tlie general rule, it lies upon the 
plaintiffs, who are met with the plea of limitation, to show their own 
possession within twelve years liefore the institution of the suit, when the 
property in dis|»uto is capable of actual and visible possession, yet that, 
from the nature of the thing, ao exception must ho made to this general 
rule in the case of jiroperty which is not susceptible of actual and visible 
possession. In respect of this latter class of cases, it appears to ho only 
reasonaltle to say that, when the title and possession have been proved to 
ho in a certain person up to a certain point of time, — wlicn there has 
been no transfer of the title to any third person, -and there is no evi- 
dence that possession was ex .‘rci.sed by a person other than the person 
having the title, so long as actual visible possession was possible, 
the possession of the poi-son having the title will lie presumed to 
continue until the [iroperty has again become susceptible of actual 
visible possession. Proof of possession is presumptive proof of owner- 
shiu, because men generally own the property which they possess. 
It may with eipial reason he sai<l. that if the ownership of iiroperty 
is jiroved and there is nothing to show that the possession of such property 
is with any person other than the owner, it may fairly he presumed to he 
with the owner. .\ presumption dispenses with or supplies the place of 
evidence. If the aliove ho a reasonable presuraDtion. it, takes the place, in 
a case like the present, of evidence to sliow tlie plaintiffs' possession within 
twelve vears l)efor<! sill in a iiropertv in which, from the nature of the 
tiling, evidence of actual jiossession is iinpossihlo. There are a few cases 
which at first sight npiMsar to contlict with the principle which I have 
enfleavourod to evolve from the above cases. In the case of Kooinar Jiuiiju 
tSmijk V. Schnrne. Kilhnni (2), the plaintiff alleged that Mie laiuls luid ro- 
forinoil twelve voars la-fore the institution of the suit, and that lie liad 
exercised actual possession by sowing khesart. It is eloar that tho plaintiff 
hero, by his own allegation, excluded a jiresumiition wliich could only 
arise if the hinds wore not suseeptilile of cultivation and possession. In 
[241] the case of (ioknol Krista Sen Moonshee v. Daoi.l (S), the land liad 
been suhinergod. and after its rc-appearance in 1271 the plaintiff had never 
boon in jjossession. Tliis lioing so, tho plaintiff’s suit failed, because lie did 


(li G C. 725. 


(2| 4 C.L.H. 390. 
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wot prove secjcndurn allegata that liis vendor had been in possession before 
the land disappeared or was diluviated. Apparently the Court thought 
that, if he liad succeeded in proving that he or his vendor was in possession 
before the diluviation, his cause of action would have arisen when, upon 
the re-appearance of the land, he was prevented by the defendant from 
resuming actual posses.sion. 

This aopears to be the real point of decision in this case; and if this 
is so. tliere is notliing which conflicts with the Privy Council decision or 
t)ie other c-ises above quoted. In the case of ^lahoined Ibrahim v. 
non (1). reference w is made to a class of cases wliich supported the pro- 
position tliat when limitation is pleaded in respect of lands, which are 
either in a jungly or unculturable state, it is for tlie defendant to establish 
his plea by proving adverse possession for more than twelve years : and 
it was lield, tliat that proposition could not be applied to land brought 
under cultivation : but that, in this latter case, the plaintiff, in order 
to get over the plea of limitation, must at least establisli, that either 
the land in suit formed within bwelv’e years, or was not in a fit state 
of cultivation witlhn tliat period. It is not very clear wliecher this 
was a re-formation on the old site, and no question aj)pears to liave arisen 
as to wliich party was entitled to tlio site before the formation of the 
chur. 

It appears to me. that none of tlieso cases are in cotillicb with the 
l>rinciple wliicli I have above adverted to, as (leducible from the Privy 
Council case, and the other cases bearing upon the same point. If otlier- 
wise, the decisions wliicli are in conflicb with the Privy Council case must 
be taken to have been overruled by it. The conclusion to wliich I am 
then led is, that tlie burden of proof I'.as, in this case, been improperly 
laid upon the plaintiffs, and that it should have been laid upon the de- 
fendants ; in other words, that it is for the defendants to show tha';, 
as alIoge<l b\' them, the lands were re-formed twelve or more years 
[2423 before the institution of this suit, and have since boon in their 
po.ssession. [His Lordship then discussed the evidonce and concurred in 
reversing tiie decree of the Subordinate Judge as to plot B.] 

.•Ipprrtf nllout'd. 
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APPELI^ATE CIVIL, 

fl'forr Sir liichuril Gnrtk. Kt.. Chief Jifilicc, umi .1/r, Justice 

McDoneit. 


Uma Sundari Dasi {Piaintiift c. RvM.il IIaldaR and OTHERS 

(Defendants). [Yth March. 1881.] 

Joinder of Parties^ \dding Plainaff.i—Cnnsent—Lunitic not sn found— Appearnnee— 
Act XXV of 185"^— Civil Procedure Code (Act X of 1S77). 5. 32. 

A per-son allegsd fo be a luiiitic, though not found so under Act XXV of 1858 
may appear either by vakeel or iii persOQ. 

• Appeal from Appellate Decree, No. 25it> of 187y. against the decree of A. 
Macloaoy Esq.. Judge of the -il ParRannas. dated the 7th July 1879, ^ 

of Baboo Benodo Beharv Chowdhry. Munsif of Baraipore. dated the Jth April 1879. 

(1) 5 C. 3G. 
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Under s. 32 of the Code of Civil Procsdure. no pori;on o»n be added as a plain* 
ti^a, unless ha has previously consented thereto ; and if a person objects to be 
added as a pUiotifl, the proper course is to make him a defendant. 

[F.. 31 P R. 1905 = 51 P.L.R. 1905; Cons.. 156 P R. 1889 R., ].3 B 656 

(659j ; 20 A. 2 (4) = 17 A.W.N. 155; 9 A. 486 (489) = 7 A.W.N 133 ] 

This was a suit for arrears of rent and ejectment, instituted by Urna 
Sundari Dasi, widow of one Nilmadhub Datta, against the defendants, for 
the rent of a certain jote lield by them under the joint family, of wliicli 
the plaintiff abovenamed was one of the members. The plaintiff' prayed. 

(i) that a decree should bo passed for the whole arrears due with interest ; 

(ii) that the proportionate sliaro of the plaintiff’ should be awarded to her! 
together with tlie costs of tlie suit ; (iii) for ejectment and the recovery of 
khas possession. The plaint also prayed tliat, as the defendants did not 
pay rent separately to tlie co-sharors, the other co-sharers might be 
joined as co-plaintiffs : and an application to that effect was made to 
the Court. Notice of tliis application was given to all the co-sharers 
but only one of tliom, Nogendro Datta, appeared, and he ojiposed the 
application. On the llth of January 1879. an order was passed making 
liim and the rest of tlio co-sharers jilaintiffs. In the words of tlie 
[243] Munsif, — " Those last gave no express consent, hut such consent was 
only presumed from tlieir ab.sence. ' 

One of tlie co-shareis so joined as plaintiff was admitted to bo a lunatic, 
luit lie had not been adjudged to be so under Act XXV of 1858 ; and 
it was contended, that, as the provisions of tlie Civil Procedure Code with 
respect to per.sous of unsouml mind were by s. 4(}3 restricted to persons 
adjudgc'd to lie lunatics, the alleged lunatic could not sue by a next friotui 
ant that, therefore, the suit must lie dismissed, as all the co-s)iarers were' 
not leiiresented. On ajipcal, tho Judge was not inclined to agree with the 
Munsif in his conclusion that the alleged lunatic could not sue as plaintiff, 
but he dismi-«sod the ajipeal on tho ground that Mie Munsif was wrong in 
ailding tlie other co-sharers as plaintiffs without their express consent 
The plaintiff then appealed to the High Court. 

Haboo Umhicn Churn Dose, for tho appellant, argued, that tho lower 
Court was wrong in holding that tho co-sliarers could not ho ad<le<l without 
tlicir express consent: that the verification of one plaintiff would he 
sufficient, and therefore express consent would not lie neccssarv. The 
lower Court sliouhl have allowed the suit to oroceed under s. .Jl) of Vet X 
of 1877. At any rate, the pronor course for the Judge wouUl have lieon to 
return the jilaint for amendment with leave to bring a fresh suit or to 
remand the case with directions to make tho co-sharers defendants 

Pahoo Lull Mohnn for the resporulents. 

JUDCMKXT. 

Tho judgment of the Court (Gaiith, C.J., and MoDonhll, .1.) v.aa 
delivered l>y 

C.J.* -We think t!)at tUo Court l)elo\v was not justified in 
dismissin^j tho plaintiff's suit. 

'I’he ^fim.sif was undoubtedly wrong in rejecting the claim because 
one c)l tlie jiartios wlu) had been made a plaintiff was of infirm mind 
The man had tud. been adjudicated a lunatic, and tiad not therefore lost 
his civil l ights, and tliero was no reason why he should not have apiieared 
either hy vakeel or iii [241] jierson ; see 2 Win. Saund., Rnck v. SUu/e(l) 

(l) 7 I)owl22. 
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and GleddonwTrehble {1). In this respect the District Judge was quite 
correct. 

But the great mistake which was made by the Munsif was this. 

One out of several co-sharers brought the suit, asking to have his co- 
sliarors joined as plaintiffs. No objection upon the ground ofthe nonjoin- 
der of these co-sharers appears to have been taken by the defendants ; and 
therefore, if tl^e plaintiff herself had not suggested the difficulty, the suit 
iniglithave proceeded in the name of one i)laintiff, and she might have 
recovered the whole rent. 

Section 34 of the Civil Procedure Code says, that all objections for 
want of parties or for joinder of parties who have no interest in the suit, 
sliould he taken at tlie earliest possible opportunity, and in all cases before 
the first hearing ; and any sucli objection not so taken shall be deemed to 

Inu e been waived by the defendant.” 

Tl'io rOcison why tlie dofonclant in a case of tliis kind is entitled to nave 
all the co-sharers made plaintiffs upon t)ie record is tliis, tliat he contract- 
ed to i)av his rent to them all jointly. , , . i 

Tl.iiy are all entitled to the rent, and he has a right to look to all, and 
each of timm for his costs, in case he should be successful m any suit 
wliich thev mav bring against liim. But ho must make his objection in 
l)ropur Lime: and if he does not do so. the plaintiff who sues may recover 

In this case, although no objection was taken by the defendants the 
IShmsif, at the plaintiff s suggestion, thought .t right to add the names of 
all the co-sharers as plaintiffs, although tliey did not consent to bein, 

""'It i« dear that, hy the ter,„s of s. 32, ho had no “fj-t to Jo Uns No 
iH'i son isohliged to liave his or her name added as plamtitl m a suit with 
out his or lior consent. And the justice of this rule is obvious because 

tlLuUmavbe improperly brought; and 

If the .lefendants object that other parties should 

tiffs -ind Lhov refuse to lie joined, the proper course is to make tl.om ile 

lemhudt so tY;^^ C245] Court, and the Court may 

''"%h:’'prn i-s hee„ .n tins ca^ 

i that the Munsif has joined the co-sharers as plaintiffs instead of 

defemiants ; and what the District Judge ought to have done ^ 

ft Ivifl' to thoMunsif in order that this mistake should ho loctihed 

I'csult. Crtse remanded. 


(1) 9 C.B. N.S. 3G7. 
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PRIVY COUNCIL. 

Present : 

Sir Ti. Peaco/'.k, Sir M. E. Smith, Sir R, P, Collier and Sir R. Couch, 

[On appeal from the Rujh Court of Judicature at Fort William in 

Bengal.] 


SUDISHT Lal (Plaiyitiffl v. MusSAMUT ShEOBARAT KOEK 
{Defendant). [lOth February, 1881.] 

Mu'chtarnamn-Pordanishin Woman— Extent of LiabUity—.Ucount slated— Exn’ma 
lion of Document 


111 order to ch%rg.i a pardanishio woman upon an instrument or powe- purport- 
ing to have been exocu'oi t>y her, id is requisite that the p-rson relying on such 
a df.curoeot should give satisfactory ev denco that it has been explained to and 
understood by, her. ’ 

A mukhtnrnama executed by a pardanishin woman appointed her husband to 
bo her general mukhtar. and declared that “all acts done bv the said inukhtar 
such as giving and taking loans to and from others, executing on rav behalf’ 
getting executed in my favour, deed ol absolute sal«.’’ and so on “shall bo 
accopted by me.” 

[246] It was sought to render the principal liable, on an account stated by her 
husband as her mukbtar so empowered, fora debt, without proof that the money 
coofilUuting it bad been borrotved oa her account. ^ 

Hell, on the construction of the mukhtarnama. that the mukbtar had no 
authority to bind her by such a statement of account, whatever authority bo 
might have had to bind her by an actual borrowing of money on her behalf. 

No implication of authontv in the mukh'ar to hind tho woman bv his stated 
account had arisen from the carrying on of a cour-^e of husices- Accordingly 
wboii ihoevid-.iea of exor-sa authority f.tled, tho statement of account bv the 
\va<i iii'^umcieot to render tbe principal liable. 

No evidence was given of the it-ms lent, so as to establish an indebtedness 
indcpgndondy of the account stated. 


IF.. 29G.7-l<)(7r.7) iPC.i-GC W.N 682 : 8 »om.I..R 78l (787) = .31 B 165 • Annr 
8 A 267 (-2721 ; R.. 3 bnm.L.R. 6.58 »r,63i ; 7 O.C. 292 (29.‘>l • 3 lui Ca’s 
12 C Iv J. 115 ; 13 C.L.R 217 (219i ; D.. 31 0. 233 I238l ; 3 A.W.N. 21. J 

.\ 1 ’I>KAL from ;v clocree of a Division Bench of the High Court of 
Bengal (20Ui Juno. 1878), reversing tho decree of tlie Second Subordinate 
Judge of Xilla Mo/culVorpore (2.‘3rd December. 1H7G). 

The question raised in this case was. wliether tlie defendant, the res- 
pondent in (his apiieal. a pardanisliin woman, who liad constituted her 
liushand to ho her mukhtar, was liable for a delit for inoney lent upon a 
statement of account liy him, without proof of tlie borrowing of the money 
on her account. 

'I’his question depended mainlv on tho construction and oQect of tlio 
words of a mukhtarriama. given In the defendant to her husband as to 
whicli tl)o Courts in India differed. 

Tlio material parts of the mukhtarnama. aud tho facts of the case are 
.stated in tlioir Lordsliius' judgment. 

Tho Subordinate Judge decided that the husband, having authoritv 
under tlie mukhtarnama to admit such a debt as tlie one claimed had done 
so in stating the account on behalf of his wife. Divisional Bench of 
the High Court. (L. K. Jackson and L. H. Tottenham. JJ.) in reversin.r 
that decision, said : ’ ■ o 

Now a very important matter for consideration in tliis case is 
wliothor the defendant over executed tlio mukhtarnama referred to by 
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the plaintiff ; and, if so, whethei* she authorized her liusband, Ajudhya 
Persliad, to do that which he did in signing the settlement of account. 
Strictly speaking, the execution of that mukhtarnama is not proved in this 
case ; but there can he little doubt, from the fact of its having been regis- 
tered and having been used frequently on various public occasions before 
[247] various public officers, tliat Ajudhya Pershad really had such a 
muklitarnama from his wife. Whether that instrument authorized him 
to take, without lier authority, so serious a step as to sign an acknowledg- 
ment of indebtedness of nearly Rs. 30.000, is an entirely different ques- 
tion. It appears to us. tliat tlie muklitarnama itself does not authorize 
such a proceediog. It does not differ very mucli from the formal power- 
of-attorney which mukhtars generally use for the purpose of representing 
their principals in formal proceedings. It makes no reference whatever 
to any lianking business, nor does it contain any authority to sign such 
a document as that produced. There is not so much as a suggestion that 
tlu* defendant was ever informed what the consequence of her authorizing 
a separation of her account fjom that of Sheoraj would be, or that she 
ever had the least notion that so large a liability as this was to be passed 
over toiler. Considering that the defendant was a pardanishin lady, that 
she is still young.— that at the time of her father and her mother's death 
slio was an infant. — that her affairs, during her minority, were managed 
ostensibly bv her sister, hut in reality by a person who has since been 
dealt with by the Criminal Court and sentenced to transportation,— that 
when she came of age her aiVairs were taken into the hands of her young 
hushiind, who was onlv eighteen years of age,— wo think the Court would 
be justified in requiring the strictest proof and observance of all formal 
precautions Indore it hoUls the defendant answerable. Tliorc apoeais to 
lie the strongest reason to believe that, throughout his dealings. Ajudh>a 
Pershad has xwt had the defendant's interest at lieart. Ho has lieen 
making use of her property without the least 

with a view to his own advantage. It appeals, m fact, that he is actually 
in partnership with the plaintiff in one branch of busmess ^l^., that lelat- 
ing to saltpetre; an<l it is actually stated, that tlie funds for carrying on 
that business in partnership with the ,)laintiff were put ^ h e do 

of the defendant's account. It may he that, m 

h ulkin'* business carried on not very iiriulently or succes^fulp . dm ing t e 
'lefendaiit sminority. hv her sister or in her sister's name, some lialiihtiesdid 
■iiise- and if those ['248] liabilities had been fairly and properly hiought 
heforethe Court, aiul tlie defeiulant had been shown that she did owe some- 
t hill'* to the iilaintiff, the Court wouldhave assisted the j.lamtitl m ‘'eco'ciing 
that amount, l.'i fact it is more than prohah e, that 

would not have resisted. Put looking at tlie shape in which tlie s 

suit wasbrougl.Lheforo tlieCourt.andconsidermgthe very large sum ' 

ed from tlie defendant on the strength 

sullicientautliorityin favour of the husnand.it see.^ fu He 

ilinate .ludge ought not to have given the plaintifl the deciee 

has given, that that decree ought to he set a si<ie. and the appeal allo«ec 

with costs.” 

Mr - for the appellant. 

t^e ^ ^ - 

as duly constituted, mukhtar of his wife, to stale 

belialf, had been made out. 
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Counsel for the respondent was not called upon. 

JUDGMENT. 

Their Lordships’ judi^inent was delivered by 

Sir M. E. Smith. — T liis is an action brouglit by Sudisht Lai, a 
inaliajun carrying? on his business at Mozufferpore, against Mussamut 
Sheobarat Koer. to recover a sum of Rs. 23.470 and interest, xipon tlie 
footing of a stated and settled account. Tlie plaint is l)ased entirely upon 
an account which.it alleges, had been settled, not by thedefendant herself, 
but by her husband, Ajudlna Pershad. who. it is said, had authority from 
her to state and settle accounts, .vt tlie outset it may be noticed that no 
evidence was given of the items of the account so as to establish an 
indelitedness indejiendently of the account stated. This omission seems 
to have lieen intentional, for the plaintilf himself, and two of his gomashtas, 
wlio might, have given that evidence if a debt really existed, were not called. 

The circumstances which jireceded the action may be shortly stated. 
Ram Dyal Misser, who is now dead, carried on a [249] banking 
business hi tlie same place as the iilainlilV, at MozutVerpore. He died 
in tlie year 1807, leaving a widow aiul two daughters, of whom the 
defendant is one. His widow died in the year 18(50. The elder sister, 
whoso name is Shooraj Koer, had married Diirga Persad Tribaidi. The 
defeniiant hail married the person already named, .\judhya. Tholianking 
business of .Misser was carried on by the widow during her lifetime, and 
there is some eviilence thaf. it was also carried on after her deatli by the 
two daughters, the defend.int being at her mother's death a minor, and 
the liushand of the eUler sister, Sheoraj, ci.--rying on the. husiness on lier 
behalf and op that of her infant sister. Tlie defendant, Mussamut 
ShooIiaiMt, hec.mo of ago in I'ehruary 18(59, and shortly after lior coining 
of ags it appears tlia^. the hanking account was separated ; whatever may 
have liBon duo at that timo from the two sisters to the plaintilVs linn was 
dividod, and one-lialf carried to the ilehit of each of tlie sisters, .\lthough 
there is some evidence that the sisters carried on a hanking husiness, there 
is really no satisfactory evidence that such a business was carried on bv 
tlio ik'fendant after the separation, aiul certainly none that it was carrieil 
on with her knowleilge and autliorily. However, it is alleged on the 
jjart of the jilainlilf tliat such a business was carried oii.aiul was managed 
liy .Xjudliya. her liusband, and the account which is sued on is said to 
have iieeii signed liv him ns the adjustment of a banking account. The 
account so -.igiieil is set out at length in the record, and liogins with this 
item: "Credit. I'oriner halance, principal, and interest, as per former 
chitta, for the year 12SO. Rs. 21 1 la. Op.” There arc other items and 
interest, and some items on the other side of the account, rosulting in a 
halance of Hs. 23, lOo- 1 ‘fa., the amount f<ir wliicb the action is liroiiglit, 
j)lus a Slim of Ifs, .■»(), as to wliich no eviilonce whatever exists. Tlie 
plaintifV’s (riaim to recover this sum rt*sts entirelv upon the admission 
which was mail" by Apidhya, the liusband, in settling Ibis account. Not 
only is tliere no iiroof of indiditedness independentlv of the account but 
there is not s,, Ih. i.-iil evidence to satisfy their Lordships that a banking 
business wa^ earned on by the defendant : whilst there is some evidence 
that .AjiitlliNa was [250] carrying on business with the plaintitVs firm on 
his own ai-coimt, ami that ho Im< 1 imrchased with the plaintitY a saltpetre 
pro|i(>rtv which they were working togother. 

In this state of the eviilence it is plain that no authority can ho in- 
ferred from the fact that a banking business was carried on to tlie know- 
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1881 ledge of the defendant. The authority, therefore, upon which the plain- 
Peh. 10. till must rely as having been supplied to Ajudhya, depends entirely upon 
^ the mukhtarnama wliich has been given in evidence ; indeed, that is the 
Privy authority on which his case has been rested. This mukhtarnama is said 
Council, to have been executed l)y the defendant sliortly after her coming of age. 
7 C 245?? C ) lordships desire to observe that there is no satisfactory evidence 

®8 I A 39 = mukhtarnama was explained to the defendant in such a way as 

4 Sa P C J ouahle lier to comprehend the extent of the power slie was confeiVing 

222 — 5 her husband. In the case of deeds and power.s executed by parda- 

nishin ladies, it is re<iuisito that tliose wiio rely upon them should satisfy 
the Court that they have been explained to, and understood by, those who 
execute them. There is a want of satisfactory evidence of that kind in 
the presentcase. But their Lordships do not desire to rest tlieir decision 
upon this ground. They are disposed to look at the mukhtarnama 
which was received by tlic Subordinate Judge, and was construed by the 
High Court, although that Court expressed some doubt as to whether if it 
ought to liave been construed differently from the view tliey took of it, 
they should have acted upon it. Tliis iiistrument is said by the High 
Court to he very nearly in the terms of the ordinary mukhtarnama given 
to mukhtars to transact business and to bring and defend suits. Un- 
doui)tetlly there is much in its language which is of the ordinary kind ; 
but there are some special powers conferred by it, and it is upon them 
that tlie niaintill most relies for the authority of the iuishand. The 
document hegins with a recital : — "Whereas often cases connected with 
monetary transactions, as loans, purchase and sale of ])roi)crties, atana- 
mas, hehananias, ticca pattas with /.urpesligi and wir.liout ;<urpeshgi, and 
realization of decretal money, in wliich somolimes I, tlie declarant, am 
plaintiti and sometimos defendant, remain peniling decision, and may he 
instituted in future [2513 the Civil, Hovomie,an<l Criminal Courts, as well 
as in the Calcutta High Court ; that is. whereas I, the declarant, am under 
the necessity to attenil to all husinoss, sucli as monetary transactions, pur- 
chase and sale of property, i>reparations of deeds of gifts and grants, leases 
with or without zurpeshgi, and execution of deeds of absolute sale and re- 
covery of decretal money, / /-..all the village and Court affairs — filing an- 
swers in appeal cases and taking out, execution of decrees in tiie Courts" — 
enumerating them — "liy luigaging jileaders and muklitars when required in 
the cases instituted in tlie Civil Courts.'' — this is very much the language of 
an or/linary mukhtarnama. It goes/jn; — “.\salso realizing decretal money, 
ami the money covered hy homls from debtors, by executing receipts and 
acquittances on behalf of me. the declarant, aecor<ling to tlie account of 
the maliajani shop, saltpetre godown, and zumin<lari villages. ’ The words, 
"according to the account of the maliajani shop," do not necessarily 
iiii|)ort a statement lliat she was then carrying on that business. Sho 
was entitU'd to a share of whatever was due to the old business, and if it 
liecanu^ necessary to sue for such debts, the iiiukbtar would be empowered 
to sue for them ami to give discharges to the debtors. Tlien tlie operative 
jiart of the instrument is; — " I. the declarant, tlierefore, of my own free 
will and accord, appoint my husband, Ajmlbya Pershad Sukiil, my general 
mulvlitar. " — the generality of tliat language, " ajipoint iny Iuishand my 
general iniiklitar." must bo construed and, if necessary, controlled, 
what comes alterwards, — "and declare to (lie effect that all acts done 
l)y the said miikhtar, such as giving and taking loans to and from others, 
executing on my behalf, getting executed in my favour, deeds of absolu e 
sale," anv so on, "shall ho accepted l)y me.” Tlie words that are mos 
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relied on are : — “ and declare to the effect that all acts done by the .said 1881 
inukhtar, such as givinj* and taking loans to and from others.” If it had Peb. 10 . 

been proved that the husband luul contracted loans and obtained ad- 

Vances on behelf of his wife, it may be that, under this power-of-attornoy. PRIVY 
she would be bound by his acts, as being within tlie scope of his autho- COUNOIL. 

rity. But it would have to be shown, not only that he borrowed the 

[252] money, l)ut that it was borrowed for her. If it liad appeared 

it was taken for his own purposes, and tlie plaintiff who advanced the 

money knew it, the wife would not be charged witli it. In the present* P-C.J. 

case, wiiliout any proof that money liad been boxTowed at all, and certain- 222 = S 

ly with none tlxat it had been boiTOwed on her account, the defendant is 

sought to bo fixed with a large debt by a mere statement of accovint. 

Their Lordsliips think upon tlio construction of the mukhtarnama tiiat 
the husband, .\judliya, liad no authority to Ixind Iier by such a statement, 
whatever autliority lie might have had to hind her by an actual bor- 
rowing of money on her account. This is the view taken by the Ilieh 
Court. ^ 


Their Lordships must not ho supposed to lay ilown that, when an 
agent is appointed to manage a hanking business, and is invested with 
the powers of a manager of that business, a statement of account 
made by him in the regular and ordinary way of business would not he 
evidence against his principal ; that question does not arise on this record. 
It is (Miough for them to say that, in this case, there is no sufticient jiroof 
that tho business was carried on with the defendant s knowledge and by 
her auihority, and thorefoie no implication founded on the course of busi- 
ness can arise The evidence of express authority also fails. 

Their Lordships will hiimhly recommend Her l^fajesty to aflirm tho 
judgment under appe il, and to dismiss this appeal with co.sts. 


Appeal disaimscci. 

Solicitor for the ajipellant : .Mr. T. L. 1^/7, son. 

Solicitors for the respondent ; Messrs. Harrow and Roi.ierft. 


7 C. 253^8 C.L R. 433. 

[253] APPLI.LATK CIVIL. 

lirfore Sir Richard Garth, Kl., Chief Justice, and Mr. Justice McDvncll. 


PoouNA CHL’Ni>i;it Sen il)i>fcn'lant) v. Puosdnno Co(jm.\r Das 

{PlaintiJJ). [Bth April. 1881.J 

Power-of Atlorneij — Couxtruction of Power — Power to Sell or Morl.jntje. 

IJridrr a power-of-attirnoy containint? a eJauso empoiveriog A to soil or raort- 
Riga tho donor’s property for the payment of bis debts. A executed a simplo 
money-bond to one of the donor’s creditors, for payment of the sum due and 

iricert-st. 

Held, thrit tho act was extra vires, aod did not bind tho donor. 


Tiffs was a suit instituted by the jilaintilf on the 17th of Soptembor 
against Ham Chunder Son. (iour Chunder Sen, and Poorna Chundor 
Sen, for the sum of Rs. 3,000 and interest, duo on a registorod money-bond 
oxecuted by tlio defendants in favour of the plaintilV, on tho 28fli ofMarch 


• Appeal from fXrifiinal Orcrce. No. 43 of 1830. againot f ho d<’crce of Bahu Mothoora 
Nath Ooopta. Subordinate Judge of Chittagong, dated the 3rd December 1879. 
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187G. Tlie bond was executed on behalf of Poorna Chunder Sen by the 
other defendants, who lield a power-of-attorney from him. The main 
question was, whether authority to sign such a bond was given admitting 
that the debt for which the bond was given was a debt for which Poorna 
Chunder Sen would have been liable had a proper suit been brought in 
proper time. The power-of-attovney was in the following terms : — 

“ Know all men Ijy these Presents, that I, Poorna Chunder Sen, son 
of Ram Molian Sen, deceased, of Cliittagong, now residing in Cirences- 
ter, in the County of Gloucester, England, zemindar by profession Ifor 
di\ers considerations and good causes me Ijereunto moving), have made, 
ordained, constituted, and appointed, and by tliese Presents do make, 
ordain, constitute, and appoint my uncle, Babu Ram Sunder Sen, and 
my cousins, (iour Chmider Sen and Ram Cliunder Sen of Chittagong, in 
the district of Bengal, oranv of thejn, mv true and lawful attorneys and 
[254] attorney for me and in my name to give all kinds of pattas to 
tenants. — to sell or mortgage, and for I'egistering the same, any part of my 
estate at their or his discretion for the payment of my debts, — to ask, 
demand, recover, and receive any sum due tome, — to pay any amount due 
by me, giving, and by tliese presents granting, to my said attorneys and 
attorney, my solo and full power and authority to take, pursue, and follow 
such legal course, or an>’ other course at their or his discretion, towards 
recovery, receiving, and obtaining of any dues and payment of ray debts 
as I myself might or could do were I personally present: and in my name 
to make, sign, seal, and deliver any document necessary to be taken or 
given : atid further, to do, perform, and linish. for mo and in my name all 
singular things and thing wliich sliall ho or may ho necessary, entirely as 
I llie said Poorna Cliunder Sen, in my own person, might or could do m 
aliout the luemises. ratifying, confirming, and allowing whatever my said 
attorneys or Httornev shall wilfully door cause to he done in and about 
the execution of the abovementioned objects. In witness whereof, Ac. 
Tile Subordiiialc -Tudge gave tlio plaintilV a decree. The defendant 

Poorna Cliuiuler appealed to tlio High Court. 

Baboo tor the appellant, argued tiiat the power-of-attor* 

ney ilid not justify the giving of the bond. , . 

I’.aboo Clniwler Maduh (ihosc for the respondent. — There was a special 
p(.)wer given in tliis cas«. "Oelits” in the iiowor-of-attornoy moan famuy 
delit-., and tliis bond was a family ilelit for which Poorna is liable. Powoi 
is given to sell or mortgage, aiul this includes entering into a bond for pn.> - 
meiit. Bosiilos this authority is given to members of tlio dofoiidant s> 
family, and should not ho construed as strictly as if given to a stranger. 

.H'DGMEXT. 

Tlie judgment of the Court (Gahth. C. J..and MfDoNELL. J.) was 

delivoreil 1 )\ a 

(lAirm. C-l. Two questions arise on this appeal : one is puit.i.\ 

iiue-'tion of law. and tlieotlun- a question of fact. i «fi,nr 

W e will deal with the .juestion of law first, muiiely. '' ' ^^hcr 

nndor tlie powei-of-attorno> which was given by the 

undo aiul (wo cousins on llic 'ioth Octolun* lS7o. lie 4 . of 

autl.onla to enter into such a bond as f°VVl t ^ 

this suit. This question depends upon the language and the tiuo 


of (be |)ower. 

Now it lias neeii uooivi. »■»-,. v.v. one or 

thataiillioritv was given to the attorneys to sign such a bon 


N„w ,t has l.een conlenad l.y the leu, nod pleader (or the pJamUft. 


712 



Ill] 


SHEIKH AKBAR V. SHEIKH KHAN 


7 Cal. 2S6 


other of two ways. Ho says, first, that the power authorizes Ram Sunder 1881 
ben and others to sell or mortgage any part of Poorna Chunder Sen's Aprils. 

estate for tlie payment of Ids debts ; and that there being a power to sell 

or uiortRage his estate for tlie payment of his debts, there is also a power Appel- 
given by implication to give a simple bond for the same purpose. But LATE 
we are hound to construe the language of an instrument of this kind witii CIVIL. 

reasonable strictness : and we think it is impossible to say that a power to 

sell or to mortgage property for pa\ ment of debts includes a power to give ^ C. 253* 
a simple money-bond, which is an instrument of a totally dift'erent 8 C.L.R. 433. 
nature, and which in fact is not a means of paying debtors at all. 

Then, .secondly, it is argued, tliat the latter portion of the power 

gives authority to execute sucli a bond. The words are : 

‘ Granting to my attorneys full power and authority to take such 
legal or any other course at tlieir discretion towards recovery, receiving, 
and obtaining of any dues and payment of my debts, as I myself might or 
could do wore I personally present." It is contended that these words con- 
fer upon tlie attorneys authority to take any course, legal or otherwise, for 
the purpose of paying tlio debts of Poorna Chunder. Butin fact, they 
mean a totally ilillerent thing. The clause relates evidently to obtaining 
payment of the debts due to I’oorna Chunder, and not to paying debts 

due from him. [The rest of thejudgment is not material for the puriioses 
of this report.] 

Appeal alloiced. 

7 C. 236=^8 C.L R. 528. 

[256] SMABG CAUSK COURT HEFERUNCE. 

Before Sir liickard Garth, Kl.. Chief Justice, and Mr. Justice 

McDonell. 


SiiKiKH \K\\\ix{Plainitff) 1?. Sheikh Kh.\n and anothick 

[31st May. 1881.] 

Proinissoi-i, Note— Util of K'xcUanoe—Oruminl Considerntion — Evidence — ,'Hamr)— 
Account sl<ited~-Ltmitation Act [XV oj 1877j. schedule ii. cl. G4 

When a riuse of action for monoy i.s one.? complete in itself, whether for coods 
sold or for money Diit, or for .iuy other c-Uim, and the debtor then gives a bill or 
uottf to the . r^-ditor for p.»ymciic of the money at a fu'.ur- ijmu the creditor if 
the bill or note o. not paul hi mitunty. m.iy always, .as a rule, >ue for the original 
coimdcr.vtioi). provided rhtt he ha- not c-ndorsod or lost or parted with the bill 
or note, under such cIrcumsta^>ee^ as to make the debtor liable upon it to some 
cbircl jicrson. 

Butwh-ii the original cauie of action is the bill or note itself, and does not 
exist iiidepend.-ntly of it. as for instance, when, in consideration of A dopositinc 
money with H. H emtracts by a promissory note to repay it with interest at six 
mouths date ; here there i.s no cause of action for money lent, or otherwise than 
upon the Iiota its<.-(f, b-causo the depo.sit iiiidc upon the terms contained in the 
note and no o'her In .u;h a ctse th « nits is the o ily contract between the 
l.irties, aiii U for wint of a proper sU.np or so, other reason the note is not 
aitniASible mi the creuitjr must lone his inonoy« 

The period of limitition for suits on account.-, sUted is iho same, whether the 
accounts arc slated verbally or in writing, and is governed by Act XV of 1S77 
scb. li. cl. * 

[Dias.. 10 C. ‘281 ci'Jil iF.B ) = 13 C.L. R. 145 ; F , 82 P.R, l.S!>l • 28 PLtt 1003-7 
P.R. .003; 23 A. 293 (29J) = a.W.N. <4900, 9 = 3 A.L J. 25 '29 M. Ill (U2r= 

• Sin ill Cau e Court Relcreiico. No. 5 of 1881. from Baboo NufT.-r 

Bhutto, Judge of the Small Oauso Court at D.ieca, dated the 2lth March 1881 
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15 M.L.J. 484 : 8 C 721 = 11 C.L R. 310 (312) ; L.B.R. f 1893— 1900) 12S (123); 
42 P.R. 1895 : 17 M.L J. 126 (127p ; 7 A.L.J. 459 = 6 Ind. C<ts. 126 ; Expl., 23 
C. 851 (853) : Expl. and F . 26 A 178 ilSOi ; Appr.. 12 B. 443 i415) ; Cons., 6 
N.L R. 125 ; R.. 7 M. 112 (114) ; U.B.R (1 h 97— 1901). Vol 11. 391 (391); 10 M. 
9 4 196); 18 B. 369 i372) ; 24 3.360(363); 9 O.C. 315 (321) ; 10 0.1033 (1035); 
21 M.L. J. 462 = 10 Ini. Cas. 177 = 10 M L.T. 55; U.B.R. (1907), 3r<l Quarter, 
Evidence 5 ; 17 C.L.J. 399 ] 

This was a reference from the Judge of the Small Cause Court at 
Dacca, the material portions of which are as follows : — 

Tills is a suit to recover Rs. *22.5 on a likkhan. or writing, dated the 
10th December 1877, payable within two months of that date, under which 
the plaintill is said to have deposited Rs. 225 with the defendants. The 
cause of action is expressly stated to have arisen two months after that 
date, or otherwise the suit would he barred by limitation, as it was institu- 
ted on the 7th February 1.877. or more than three year.s after date of 
[267j deposit. The likkhan was not filed with tlie plaint, on the express 
jilea tliatit was on the record of a criminal prosecution which the plain- 
tilT had previously instituted against defendant No. 1 on a chai'ge of crimi- 
nal breach of trust. 

“ .\t tlie trial it was alleged tliab tlie document was subsequently 
taken out of the criminal record and handed over to plaintiff’s vakeel’s 
niohurrir, who accidentally lost it. Plaintiff, therefore, filed an unattested 
copy of the likklifin which lie had kept, and attempted to prove the con- 
tents by secondary cvi<lence. It will he seen that the document was a 
liromissory note as per definition (25), s, •‘i. .\ct VIII of 1869, which govern- 
ed it. Tliat being so, it re<iuired a stamp duly of annas three according 
to art. 2 of sell, i of the said .\ct, being payable otherwise than on 
demand. It is, however, admitte<l on hotli sides that there was an adhesive 
stamp of one anna only affixed on tlio <fociimoiit. That being the case, 
tfio first question that arise is, w'fiether the ilocunient was admissible in 
evidence : and if not. wfictlior secoiufary evidence of the passing of con- 
sideration is admissifile. ■' 

The learned .fiulge, liaving discussed tliis point, decided tliat secon- 
dary evidence was not admissifilo on the authority of Ankiis Chundcr Roij 
Chowdhry v. Miulhuh Chuitilvr Ghose (1), Prosunno Nath Lahircc v. 
Tripoorit Sundnn-e D'd)cv (2) : Imt lie consideretl there was a conflict be- 
tween those cases and the case of Gnlap Chnnd Marwartu- v. Thakurani 
Mohokhonm Koonree (3) on the <iuestioii as to whotlier independent evidence 
of the consideration for the note should lie allowed to bo given. He then 
continued: . ^ 

“ 'I’lio first (luostion for reference, therefore, is, wlietlior the plaintitl 
in this case in entitled to recover the amoimt merely on proving that tlie 
original consideration passed, irrespective of the roka or piomissory note 
given in aclcnowledgiiionl thereof. 

“Then arises another question, namely, when di»l tlieeause of action 
arise in this ease, and whether the suit was not hai red by limitation. 
su|)j)osing that Gnlap Ghaml Marioai fr's case (.3) governed it . U > 
was a ease of actual deposit of money, aii<l tliroe years limitation app ' 
cd to it and if the time was to he computed fi;oiii the ° 

deposit, it is perfectly clear that the suit, [2583 
nearlv two montlis after three years of the date of the /) ' ■' 

barred hv limitation. .Article 60 of the second schedule of the Umitat m 
.Act does not apply, because this is not a case of actual deposit a 

i3) 3 C. 314 


(1) 21 W.R. 1. 


(2) 24 W.R. 88 
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From the evidence on botii sides it appears, that the plaintiff had a case 
against his brother s widow for a share of assets left by that brother on 
his death. That case was compromised for a sum of Es. 2o0. of which 
Ks. 25 was paid then and tliere, and Rs. 225 could not be raised witliout 
interfering with a karbar which that brother left, and which tlie second 
defendant, tliat widow’s brother, managed on her behalf, and whose co- 
partner the first defendant was. According to their notions of legal 
propriety in order to make the compromise valid, plaintiff gave a register- 
ed receipt to that widow (Sandal Bibi) on that day UOth day of Decem- 
ber 1877i in full acquittance, and the defendant agreed by this promissory 
note to pay plaintiff the remaining sum of lis. 225 within two months, 8 
the private understanding being that the sum would be paid gradu- 
ally from the proceeds of the karbar. This suit has been broiiglit 
after such lapse of time, because defendant No. 1, who left the karbar 
about a year and-a-half ago. has fallen out with the widow Sandal Bibi. 
the sister-in-law of the plaintifi'." 

Tlie learned Judge then went on to say, that he took the transaction 
to he one of loan merely, hut not being <juite satisfied as to the correctness 
of his decision, lie determined to refer the point, and therefore dismissed 
the suit on tlie second ground, contingent upon the oninion of the High 
Court. The second point for reference was. — What period of limitation 
was applicable to tlie case, assuming that the case of Golnp Chund 
Marwarn- (1) applied to it, and from what date that period was to ho 
coiniiuted ? 

Mr. n . .V. Diis for the plaintifi. — The taking of the promissory note 
is no oljjection to our recovering in this suit : C/ai/ v. Ctotre (2) and Wain 
V. liailcu (J). We should be allowed to give independent evidence of the 
consideration. C.J. — The (juestion is, have vou not taken the 

promissory note in discharge of the claim, and not merely on account 
of a debt? You gave a receipt in full discharge of the amount. 
[259J Besides, a comjiromiso of this kind is equivalent to an account 
stato<l. and looking at it in tliat way, you would. be barred hy limitation, 
would you not ?] 

Babu fiaiendronath Hose, for the ilefendants, argued, that taking the 
suit as u})on a \orl)al account stated, it came under Act XV of 1877 sch ii 
cl. (>1. ’ ■ ■ ’ 
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JCIXJMKNT. 

The judgment of the Court (ClAitTH. C.J. , and McDoNELL, J .) was 

delivered hy 

(j.VUrH. C. J. We have taken time to consider our judgment in Lliis 
case, not because we had any doubt as to tho result of tlie decision in 
the lower Goma being correot, hut liecauso several points and authorities 
have been ilealt with there, which appear to re<|uire some exiilanatioii. 

In tlie first place wo tliink it clear that the documeut in question 
was not afhnis.sihlo in evidence. It was a copy of a lost promissorv 

note, which was itself inadmissilfio as being insufiiciently stanqied ; and 
tlie copy, of coiir.se, could not be received in evidence any inore than tho 
original. 

Whetlior cvulence of the consideration for tho note was admissible 
doiionds iqion the circum.stances under which tho imte was given • and it 
is uyon Miis part of the case that wo think the Judge in tho Court below 


(1) 3 C. 311 


(i| 8 Exch. 
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has not quite understood the meaning of the authorities to which he 
refers. 

When a cause of action for money is once complete in itself, whether 
for goods sold, or for money lent, or for any other claim, add the debtor 
then gives a bill or note to the creditor for payment of the money at a 
future time, the creditor, if tlie bill or note is not paid at maturity, may 
always, as a rule, sue for the original consideration, provided that he has 
not endorsed or lost or parted with the bill or note, under such circum- 
stances as to make the debtor liable upon it to some tliird person. In 
sucb cases the bill or note is said to be taken by the creditor on account 
of the debt, and if it is not paid at maturity, the creditor may disregard the 
bill or note and sue for the original consideration. (See James v. Wil- 
li-xins (l) and other cases men- [260]tioned in Addison on Contracts, 3rd 
edn., page 1204.) The cases of Clai/ v. Crowe (2) and Wain v. Bailey (3) cited 
in argument before us by Mr. Das were of this nature. 

But when tlie original cause of action is the bill or note itself, and 
does not exist independently of it, as for instance, wlien, in consideration 
of .1 depositing money with B, U contracts by a promissory note to repay 
it with itileresti at six months’ date, liere there is no cause of action for 
money lent, or otlierwise than upon the note itself, because tlie deposit 
is made upon tlie terms contained in the note, and no other. In such a 
case the note is the only contract between the parties, and if for want of a 
pro|)er stamp or some other reason the note is not admissible in evidence, 
ttie creditor must lose his money. Of this nature were the cases referred 
to l)y the Judge of tlie lower Court: Aiikur Chunder Roy Choivdhryv. 
AfiidhiihChiindi’r Ghosf (4) and I'rosunno Xitlh Lahireex. Tripoora Soonduree 
D'ihi-e '•!>). The case to which ho refers, decided by Kennedy, J ., apparenth 
belongs to the former class ; and in Fiirr v. Price (G). all that Lord Kenyon 
ruled was, that if. on the new trial, the plaintilf could prove bisclaim 
untler the common counts, — that is to say independently of the note, lie 
might recovi'r. There is no douljtas to the prinoiiileof these authorities. 
Tlio difhculty often is to ascertain, as a matter of fact, to which class 
any particular case belongs. 

It will be foumt that one very material and practical distinction between 
the two classes of cases, where the l>ill or note is nob properly stamped and 
lost, as it has been here, consists in this; that in the former class, 
namc'ly, wliere ihe cause of action is complett) before the bill or no e 
is given, tlie onus of proving the bill or note is generally thrown upon 
the deferulant : as thus, suppose the plaintiffs claim is for goods sold, anc 
he |»roves at the trial the sale of the gootls and the price. This oonstitu es 
his priniii picic. case. The defendant says, “ yes, l)ut 1 gave you it picmis 
sory noti^ for the priceof tlioso goods.” Tlie defemlant is then boun o 
pi-ov(' the note, but he cannot do so, because it [26l] is lost and unstampec . 
On t he other haiul. in the latter class of cases, wliore the cause of sut » 
insei)aral»le from the giving of the bill or note, it is obvious that t le 
of iiroving the lost instrument must fall ueon the plaintiff, am 
cannot make out a />tcic case without proving it. 
tills ininciple to the present case, we umlerstand the facts to e ’ 

The plaint iff had a claim against the ilefendants for the value o a ® . 

in a narinorship business, and it was veroally agreed between them • 
in settlornom. of th it claim, Rs. 2.50 should be taken as the value m 


(1) \:i M. iinrl \V. s-28. 
(1) -21 W. R. 1. 


( >) S Exch. ‘293. 
(3) ‘24 \V. R. 88. 


(.S) 10 Acl. it E. ClG. 
(Gj J East 53. 


71G 



Ill] 


SUEIKH AKBAR V. SHEIKH KHAN 


7 Cal. 262 


share, which sum was to be paid by the defendants to the plaintiff. The 
defendants did in fact give the plainti Rs. 25 in part-payment of that sum 
but they were unable at that time to pay the rest. So far the transaction 
appears to have consisted of a settlement of an open claim at an agreed 
sum, and the plaintiff might liave sued for that sum as upon an account 
stated without regard to the promissory note. 

But then came the giving of the note, whicli the lower Court treats, 
and we think properly treats, as a sort of loan transaction. Tlie plaintiff 
gave the defendants a receipt for the remaining Rs. 225. in return for 
whicli the defendants gave the plaintiff tliis promissory note. It was 
therefore, a loan of the Hs. 225 to the defendants upon the terms g 
contained m the promissory note, and as tliere was no loan independently 
of the note, the note itself was tlie best evidence of the transaction, and 
as it could not bo proved for want of a propei- stamp, the plaintiff could 
not recover upon it. 

Hut then, secondlv, could the plaintiff recover the Rs. 225 as upon 
the account stated? Wo think lie could not. for two reasons: 

Is/. — lie liad given the defendants a receipt for that sum, allowing 
thorn to retain it upon tlie terms of the note ; and he had thus converted 
his original claim upon the account stated into a claim upon the note. 

2»d.— His claim upon the account stated, if he had anv, was barred 
by limitation. 

It was ingeniously suggested in argument on behalf of the plaintiff 

that as art. (’A of sch. ii of the Limitation Act says nothing in the third 
column as to accounts stated by word of [262j mouth, tliat article must 
be consulereil as apolicalile only to accounts stated in writing, and tiiat 
as no special period of limitation is prescribed for suits upon accounts 
stated orally, the iierioil of limitation for sucli suits would he six years 
It is certainly dillicult to understand, wliat the Legislature coiild have 
intended hy this omission. Init we think that, giving a reasonable construc- 
tion to art. fi-l, we must consider that the second coluiim means to fix 
three years as the period of limitation in all suits upon accounts stated 
To prescribe a limitation of three years in suits upon accounts stated iii 
writing, and six years in suits upon accounts stated orallv, would be an 
obviou.s absunlity. 

It was further contended on liehalf of the plaintiff, tlni t. as hy the 
promissory note the plaintiff gave the defendants two months' time to 
pay the Rs. 225, limitation ought not to run till the expiration of that time 
But tlie obvious answer to this is. that the promissorv note is not proved 
and that it cannot ho used for extending tlie tinie 'for i)a\ inent of tlio 
lis. any more than for any other purpose. 

In the result, therefore, we find that the jiulgment of the lower Court 
is correct, and although it is no doubt an extremely hard case upon the 

plaintif}\ we tiiink lliat liis suit has lieen rij^litlv <lis!nissed 

Since this judgment was written. Mr. Das has drawn our attention to 
the case of The. Iwish ni Financial Associatinn v. Pc.slanji Curseiji Skro(f(l) 
in which Coueli, wlio was sitting alone, apparently gave the 

plaintiffs an opportumfy of paying the additional dutv and the iienalty in 
tlie case of a i.iomissory note [layalilo afterdate. The plaintiffs however 
ileelined to pay tlie additional stamj) ; the attention of the learned Chief 
.Justice does not appear to have been drawn to tlie provisions of the Staiiin 
Act. and certainly, as far as we cun see. the point was not argued ' * 
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We find, however, a decision in this Court by Phear and Morris, JJ. 
— Xayidan Misfierv. Chatterbati (l) — in which the precise point which arises 
here was argued, and in which those learned Judges held that, having regard 
to s. 28 of the Stamp Act of 1869, a promissory note payable after date could 
[263] not be stamped with an additional stamp. We find also that 
Mr. Justice Wilson has decided the point in the same way, and we have 
not the least doubt of tlie correctness of that view. 

As tlie point is a teclmical one, and as the merits of the case seem 
undoul)tedly to be with the plaintiff, we make no order as to costs. 

Note.~\n the c%«e ol Golap Chund Martunr^e^. Thikurani Mohokoom Kcoaree 
(the facts of which are not fullv reported in I L R., 3 Calc., SHI. it aopears from tbo 
plaint that the second defendant. Mittaram Sahoo. had lent to the first defendant, 
Tbaknrani Mohokoom Kooaree. Rs. 1,500, on account of which the latter Rave an 
UDStamoed promissory note to Mittaram Sahoo, who endorsed it for value to the 
plaintiff. The Court of fir*.t instance refused to admit the note in evidence, and also 
refused lo allow the phiintiR to summon Mitiaram Sahoo to produce hi« books in 
order to show therefrom that Thakurani Mohokoom Kooaree was bis debtor for the 
amount for which the note was given. 


7 C. 263 = 8 C.L.R 449. 

APPELLATE CIVIL. 

Ti('fore J/r. Juslice McDonell and Mr. Justice Field. 


JIURO PROSA!) Rov {Plaintiff) v. WoMATAKA Dhbee {Defendant).* 

[lotli February, 1881.] 

Suit for Enho7icemcnl^Grouuds of EnhaH<y*7n€nt ^ Increased Value of produce^"^ 
Evidence to Prove, 

In a suit for cnhanc^jraout of rent, tho plaintilT, among other grounds, 
tended that T bo value of tho produce of the land had iocroased, and cailea 
witnos*irs hrloncing to the cultivating class, wh*^ slated from mom^y t o 
prices which had prevailed in the locality for a number of years. The Dis 
Judg<‘ considered this evidence to be no safe guide to tho value of produc . 
which be held, could only bo proved by traders an I merchants with books or 
accounts, by which their memory c juld bo refreshed and tested,— 

Kelti, that the evidence adduced was relevant and entitled to considoratioD. 

[264] There is a material differoDCO between a case in ^ 

assigned one bad reason for believing or disbelieving a particular piece of ov» e » 

while he has given one or more good reasons for tho same belief or disbeJio » , 

ease in which, piuting this particular piece of evidence wholly aside, on k 
rcin iins lo support the judgment, and a case in which the o^saiuial ^ 

one of the essential questions, to bv decided rests upon tho evidence bel 
disbelieved regarded as of great value, or considered worthless, lor 
which is unsound and unsustainatle« 

[R., 7 A. Ciy (058) (F.B.I=6 A.W.N- 151.] 

Mr. Fvans. lUhoo lihotvany Churn Dutt and Baboo Opendro Chunder 

Dose, for the appellant. , i nohoo 

Baboo Nilmadhub Dose, Baboo Omerendro Nath Ghatterjeea.nd B 

Sarodu Churn Muter, for tlie respoodent. 

Tho facts of this case fully apooar from the judgment o 
(McI)ONKLL and Kield. JJ.) which was delivered by 

• Appeals from Appellate Decree. Nos. 241.3 to 2415 sVylm^difying 

A. T. Mifcleaii. Ks<,., Judge of the 24-f>arginrias. dated of that district, 

the decree of Bahu Brojendro Coomar Seal. First Suborduiato Ju g 

datisl the 2Cth Mav 1879. 


(1) 13B L R. App. 33. 
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JUDGMENT. 

McDonell, J. — This is a suit for enhaocement of rent. The defend- 
ant IS a teuaut, under tlie plaintiff, of a holding, which originally consisted 
of 1.202 bighas, and the rent of which was originally fixed at Rs. 241-1-1. 
Three grounds of enhancemenc were set out in the plaint. The first ground 
is, that the quantity of laud held by the defendaut is noore than that for 
which rent was formerly paid. He says, that the quantity of land is 
now 1.900 instead of 1,202 bighas. Tne second ground is, that the pro- ^ 
ductive powers of the land have increased ; and the third ground is. that® 
the value of the produce lias increased. 


As to the first two grounds there is no question in the present appeal, 
and the third ground is the only one with whicli we have to deal. That prices 
have, within the last twenty, thirty, or forty years, increased considerably 
in these provinces is a matter as to which few reasonable people have any 
doubt. At the same time, in any particular case, it is necessary that 
evidence of this increase of price be oroduced hsfore the Court which has 
to decide the question of enhancement: and this evidence must bo such as 
the law declares to he relevant and admissible. 

In the present case, the evidence which was produced before the 
Subordinate Judge to prove the increase of the price or [265] value of 
the produce was the testimony of a number of witnesses belonging to the 
cultivating class, who stated from memory the prices whicli. to their 
knowledge, have prevailed in tlie locality for a number of years back 
The Subordiniits Judge dealt %vith the testimony of these witnesses, and 
upon this evidence he came to a certain conclusion. Whether upon this 
evidence this conclusion was right or wrong, is a question into which we 
do not propose to enter. The case then came on armeal before the District 
Judge of the 24-Pargannas. The learne 1 District Judge in his judgment 
first refers to certain arithmotic il errors in the calculations of the Subordi- 
nate Judge. He then notices certain inattor.s which formed the subject of 
a cross appeal, and observes that tlie <lofendant eontendoJ that the extra 
expenses of protection of the land from salt water and of cutting and 
conveying crops to market absorbed the extra profits. He clien notices a 
point, which was tlie subject of argument in the course of the hearing 
of the appeal, namely, that the Subordinate Judge was incorrect in 
his mothod of striking an average. In this Court it lias been said that 
ten years is too long a neriod for a fair avorags, and that five years 
IS a reasonable period. The Judge then cursorily refers to certain former 
cases instituted for oohaocomont of the rent of the lauds which form 
the subject of the present suit. Having thus noticed these points, he then 
without dofinitelv <lispositig of any of them, proceeds as follows “ Fust 
as to the evidence offered by plaintiff to prove increased value and pro- 
duce. Eight witnesses were examined, none of them hoUl under defen-lant - 
gonorally speaking, they hold neiglihouriug land. They appear to be 
substantial cultivators with retentive memories. The first gives the price 
of grain tliirty-four years ago. and generally gives a comparison between 
prices now anu then and intormodiatoly. The rest are much the same and 
the Subordinate Judge sweeps all their evidence away, and adopts 
some of the figures of one witness, Pauch Cowreo. I confess 1 can 
not understand why P.inch Cowree is selected, or why apmrRnMv* 

his iiighost figure IS to he taken. The fact is. this sorb of^^evideuce 

ought not to .satisfy any Court of the relative value of produce in 

any given period. I do uot know a more difficult subject of inquiry 
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[266] and I have frequently held — and I sae no reason for change of 
opinion — that the price of grain during a short or long series of years 
must be proved by the evidence of men who have something more than 
memory to fall back upon. We have nothing to do with the quantity of 
produce, in which case the evidence of practical cultivators might be of 
more value than that of grain dealers. Value of produce can and should 
be proved by traders and merchants with hooks of accounts by which 
memory could be refreshed and tested. I shall, therefore, hold that the 
8 C.L.R. 449. evidence in this case is no safe guide to value of produce, and cannot be 

acted upon.” 

Now it has been contended on the part of the appellant, that the 
District Judge lias here proscribed a general rule as to*tho evidence to be 
given in this class of cases : that he has in fact said that he will not 
consider or take into account any evidence which consists merely of the 
oral testimony of witnesses of the cultivating class ; and that the only 
evidence which he will regard as relevant in an inquiry of tliiskiod, is the 
evidence of traders and merchants with hooks of accounts, by referring to 
which they may refresh their memory. It is said that the Judge cannot 
thus make for himself now rules of evidence : and that it is our duty 
to sot aside a judgment based upon reasoning which starts with a mis- 
taken view of the relevancy of evidence. 

On the other hand, it has been argued that the remarks of the 
District Judge, which we have above quoted, were not intended to lay 
down any general rule as to the kind of evidence relevant in this class 
of cases; but thev are to ho road merely as observations dealing with the 
witnesses and the evidence in this particular case, and stating the 
grounds uoon which the Judge considers this evidence to he unworthy of 
credit, .^nd it has been further contended that, as the Judge has nis- 
holiovod this eviilence. we are bound by this finding and cannot on second 
av'poal (juestion the Judge’s disbelief. 
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It appears to us that oven if the District Judge did not say, or 
intend to say. that he would absolutely refuse to consider evidence 
of the nature of that produce-l hy the ulainbill, he has yet, in his strong 
feeling of preference for another species of evidence not produced, 
virtually done this so far as the present [267] aopollant is concerned : 
that he lias substantially omitted to consider the evidence upon the record, 
and this, for a reason which cannot he supporteil— the reason, namely, 
that the fact to he proved ought to ho piove<l by evidence of another kind 
than that produced. Woentertaiii no doubt that in thus putting asule 
and omitting to consider the relevant evidence actually produced upon 
the essential ijuostion In the case, the District Judge committed an error in 
law which wo are competent. an<i indeed bound, to deal with on secon 
appeal. Rome eases have heoii cited to us. to show that this 
has repoatodiv refused to interfere on second appeal where the Judge o 
a lower .Appellate Court has given an erroneous and improper reason 
for disbelieving or setting no value ujion evidence. Tl^re are. howev . 
inanv cases which supnort a dilTerent view. .1/. S. 

KiHurudhur Xiindu (1). Gnnee. Bisirafi v. Sreegopnl Paid Ghoiodhry ^ 

Doss S.7ha V. Manmahm. Du.d < 31 . v. 

lioij ( l>. .V. S. Koop Naraivea Kooerv. lic^sal Tewarca f 7 ) 

V fJmhiku Siiml Diawas (6). Shco Pursun Pandey v. Brun Pand^K^^ 


(11 I Ind. Jur. N.S. 35. 

(4) 23 W.B ICO. (5) 24 W.R. 119. 


(•2i 8 W.R 395. 
(6) 24 W.R. 192. 


{31 7 B.L.R App. 4. 
{7) 24 W.R. ■25** 
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Chand Monec Dosse v. Obhoy Churn Mai (1). Abdul Rohnmn v. Bibec Sofy 
Mikhayesh Sahcba (2). Bustee Sahoo v. Jeo Narain Singh (3). Bibee Ameerun 
V. Shaikh Cherag Ali (4). Ihoisa Kooer v. Shea Gobind Raoot (5). With- 
out attemptiog to reconcile the decisions on this point, which can be pro- 
perly estimated only with reference to the facts of the particular cases, we 
roay observd that thora is a matatial diffaranca batwaao a casa in which a 
Judge has assigned one bad reason for believing or disbelieving a particular 
piece of evidence, while ho has given one or more good reasons for the 
same belief or disbelief ; or a case in which, putting this particular 
piece of evidence wholly aside, enough remains to support the judgment, 
and a case in which the essential question, or one of the essential 
[268] questions, to be decided rests upon the evidence believed or dis- 
believed* regarded as of great value or considered worthless for a reason 
which is unsound and unsustainable. In the case now before us. evidence 
such as that to which the District Judge refers— the evidence, that is, 
of traders and merchants with books of accounts— would no doubt be 
valuable for certain purposes : but it is to be observed that this evidence, 
if produced, would go to show the price of grain at hats, bazars, and other 
places of trade. The dilfereuce between that price and the price paid for 

the crops upon the spot where they are grown, or at the nearest market 

at which they are usually sold, may vary considerably. The witnesses who 
have been called bv the plaiutifl’ are the holders of land in the neighbour- 
hood who may not unvcasouably he supposed to remember the prices at 
which they have sold their crops from year to year either upon the lands 
where they wore grown, or at the nearest market available to. and fre- 
oiientod by, the tenants. That such ovidencje is relevant in this case, 
and that such evidence ought to be fairly considered and weighed, we 

apprehend there can ho no douht. ... , , , • 

We think, therefore, that the case must go liack in orrler tinit this 
ovidenco may ijo dulv considered : and that upon this evidence the Dis- 
trict Judge may lind wiicthor there has been the increase of price alleged 
1)V the idaintitT. or anv other increase of price winch will entitle liim to 
enliancenient of rent upon tlie only ground with whicli this appeal is con- 
corned The case will he remanded to tlio Di^^trict Judge, wlio will pro- 
ceed to deal witli it and witli the questions raised in the cross appeal in 
confonnity with the directions contained in this judgment. 

Appeals Nos. 2413 and 2Uoare admittedly governed by this doci- 

Tlic costs of these appeals will ho costs in tlio suit, and will abide the 
final result. 
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[269] APPELLATE CIVIL. 

Before Mr. Justice McDonell and Mr. Justice Field. 

Shookmov Chundki; Das aud ahotiiieb. ( Defendants) v. AIonohari 
Dassi and another (Plaintiffs).* [I9ch February. 1881.] 

Hindu Law — \Wl — Estate Tail — Accumulatzcfn, 


A Hindu by ht^ will directed tbit hts c-tate {>hould remain iovHCt, and that 
profits should baapplied« in *.he first place, towards performing religious duties ; 
and be provided that bis iiiiinoveablc property, business, aod the capital stock 
thereof should also romiiu iotact, aud tba* his bcirs^ sons' sons, aod great 
grandsons ui successioti, should be entitled to the profits, no person having aoy 
right of alienation. 

The testator then provided that bis eldest son should act as manager and shevait, 
and prepare accounts ; and that he should have no power of alienation. Ho then 
made provisions for the payment of Government revenue, and declared that of 
the surplus profits six sixteenths should bo applied, in part, t'>wards the worship 
of bis ancestral deities, and the residue towards the miintenancc of all the 
members of the fimily. and religious ceremonies, iho remaining ton-sixteenths 
to be carried to the credit of his est ate In case of disputes between his eldest 
am and the testator's third wife, the mother of the testator's minor children, 
the tusiator directed that his eldest son should receive five-eixteonth^ of the ten 
annas share ; if another son should be born of the testator's third wife, the 
remaining clovcU'Sixtcontbs was to go to her sons. If no son was born, then the 
eldest son was to take live aud H-balf sixiconths, and the sons of the third wife 
the rcni lining ten and-H-baU-sixteontbs, ab>oluteJy, as long as the family remain- 
cvl join; ; 'ho oxp<»nscs of the debsheoa atid roaiotcnanco of the family wore to bo 
d-nriyed frorn the six annas share. In case of Pop orat ion, the shares of the sons 
wore to bo placed to thoir respective credits every' year, each sou on attaining 
luajonty to be entitled to bi^ shtre. 

'Ph^ testator thon pDvidel that, in case of serarati >ii. his sons (with bheoicep 
tion of blie lauded properties and capital stock of business, and the articles 
used by the idols) soould be at liberty to take the moveable property absolutely, 
according to the con Ittions laid down for the di visi«»n of the too annas '•h are of the 
profits. H‘ then provide 1 for the inuutenaiicj of his third wife and minor sons 
out of the SIX annas share, cacb sou on attuning majority to be entitled to his 
share under tbo will anvjlutoly. After providing that his sons should live m his 
ancestral dwelllng-bouso. but ihat iiooo of them should have any pjwor of aliena- 
tion, the testator directed that, if auy [270J of bis heirs died without male 
issue, the widow of such heir should recjivc maiiiion tnce only, and that his 
graiidnon by a daughter should got ootbing, but bis share should go over to the 
surviving sons, Too teUator finallv directed that his oldest son. sons' grandsons 
and Oth^r heirs in succession should perform the duties of kurta and sbovait. 

In a suit by the widow of one of the testator’s sons by his third wife, foek- 
ing 10 rcitover such a sbaco of the locator s property ai sho would have beeu 
cniitlel to in thocise of intestacy.— 

IleliK that the intniition of tbo testator, in disposing of the profits of the six 
annas share, was not an intention to create avAlid estate in the corpus in favour 
of any individual, but to tie up such coruus and to give the profits only to bis 
iniilo descendants ; or, in o^hor words, to create a sort of estate in tail male in 
ih^' profits, and that the bequest was void. 

/feld also, that the dispo^irion of the ton annas share nf the profits was void, 
there being in one event a direction to Hccumulare for ever without a disposition 
of the profits; and in the other eveot, the gift was void for the same reasons as 
the gift of ilin six annas share 

Held furthe r, ths^t the disposition of the family dwelling house, save in so 
far as it prohibited alicnition. was good, and that there w.as a sufficient disposi- 
tion o( the moveable property. 

[Affirmed. 11 O. 68t=l-2 I.A. 103 (P.C.) ; R.. 14 B. 380 (363» = 13 I.A. 103 (P.C.J : 

D . 8 C. 788 i801l=31 C. Ill n‘2Gl=7 C.W.N. 608 ] 
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This was a suit by a Hindu lady to recover, by right of inheritance 
from her liushand, a four-anna share in the estate of her father-in-law, 
one Kristo Prosad Das, who had died leaving a will, dated the 17th Bysack 
1260 (18th April 1853), the material provisions of which were as follows : 

“ Para. 6. — My estate sliall remain intact, and from the profits there- 
of there shall be performed the worship, the periodical festivals, and the 

ceremonies of my ancestral deities, idols, and chakras, according to my 

turn as they have hitherto been performed. As regards the enjoyment of 7 C' 269 = 
the profits. I do liereby provide that my houses, zemindaries. taluks, and 8 C L.R. 478 
other immoveable properties, and my businesses of various descriptions, 
and the capital slock thereof, shall always remain intact, as at present, 
and my heirs, sons, sons’ sons, and great grandsons, and so on in succes- 
sion, siiall be entitled to enjoy tlie profits thereof. Noone shall be com- 
petent to alienate by sale or gift the immoveable property, to close any 
busir)ess. to misappropriate the capital stock thereof, or to divide the 
same. If any one succeeds in doing so, or will do so, it shall be disallowed 
bv the authorities. 

" Para. 7. — After my death, my eldest son. Srceman Shookmoy 
[271] Chundcr Das. shall, as provided by this will, act as kurta (inana- 
"er) for the preservation and management of my entire estate, as shevait 
to the deities, idols, and clmkras in my turn ; and shall as kurta manage 
and perform the afi'airs and duties, as they are now performed by me. 
from the profits of my estates, commercial transactions, mercantile and 
hanking businesses, zemindaries and taluks, and the rents and profits of 
my houses; and as such kurnuuihijakha (manager of business), lie sliall 
prepare accounts as they ar<' now prepared in my time, year after year, 
shall keep one set with himself and shall make over another set to the 
mother and guardian of the minors. But he shall always bo devoid of 
power to alienate my immoveable properties, which are now in existence, 
bv sale, gift or otherwise, or to misappropriate or waste tlio capital stock 
of mv business. If he do so. such act shall lie null and void; and the 
person who acts in contravention (of these provisions) shall lie deprived 
of his right and interest (under this will). 

" Para. Wliicliover ol iny sons ^llaU, after my deatli, act as 
sanimakshak (piotcctor) and kurmadhyakha (business manager) of tlio 
estate for the lime being according to the terms of this will, shall tlulx' and 
at the proper times jiay tlie (Jovormuont revenue from the profits of the 
lamlecl properlios belonging to the estate, and sliall thus protect the estate. 

If anv iminovealile property shall be lost through tlie negligence of tlie 
tnarmger and oliicrwise than liy divine visitation and circumstances over 
whicli there is no conti-ol, the lialiility to make good sucli loss shall lest 
witli tlio manager- .\ftor discharging the public revenue, the collection 
eliarges aiul the cost of repairs fif the liouses from the profits ol Llie im- 
iiiovealdo properties, and of the trading business, six-sixteentlis (six anuas) 
of the entire surplus lailanco sliall be applied, year after yoor, in part 
towards the perl'ornianco of the worship and j^eriodical festivals «)f my 
ancestral deities, idols, and chakras in tlic propci- tuin and the residue 
thereof towards the maintenance of all the members of the fainilv 
and the ] i i foi inauce of religious rites and ceremonies ; and the remaining 
ten-s^ixteenllis (ten annas) shall be carried to the credit of iny estate. 

If disagreement and discord eventually take place between him (the 
said Shookmoy Chunder) [2?2j and the mother ol the minors, and 
they \'ant to live in separate mess, then the said six-sixteenths (six 
annas share) being regarded as a whole (or sixtccn-si-xtoeoths), my 
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eldest son Sreeman Shookmoy Chunder Das, in consideration of his 
liaving in my lifetime increased the wealtli by his labour and exertions in 
managing tlie trading business, shall receive five-sixteenths of such whole 
lor sixteen-sixteenths, i.e,. five-sixteentlis of ten-sixteenths) in the 
following case, — that is to say, if a son is born to my last married wife of 
her present conception ; and the sons of my last married wife shall 
receive the remaining eleven-sixteenths (or eleven annas) in equal shares. 
If the issue of the present conception of my last married wife is not a 
male child, or if being a male child he dies unmaiTied, then my eldest son 
Shookmoy Cliunder Das sliall, for the I'easons abovementioned, receive 
five and-a-half-sixteentlis, and the other sons ten and-a-half-sixteenths in 
equal shares, and tliey, in their respective rights, shall be competent to 
enjoy and make gift of such profits. 

“ Para. 9. — .\s long as my last married wife and tlie sons born of her 
womb, and my oldest son, the saitl Shookmoy Chunder Das, shall live 
in concord with one another, the expenses of the debsheoa, Ac., and of the 
maintenance and daily and periodical rites and ceremonies of all the mem- 
bers of the family, shall bo defrayed from the six annas share of the profits 
aforesaid. If, however, after all they disagree and fall out with each other 
and separate in mess, then the sums of money that may fall to the respec- 
tive shares of the different sons, under the terms of the will, shall be placed 
to their respective credits in the accounts of every year. .\ny of the sharers 
sliall, upon attainment of majority, be competent to take and receive, upon 
his receipt, from the manager, the money place<1 at his credit, whenever 
ho may wish to do so. If the manager fraudulently refuses to pay the 
same, he and his riglit to receive the profits shall he liable to make good 
the sharer’s cl«im with interest on tlie amount in deposit to his credit 
( such interest to rim^ from the date of demand, and tlie manager shall have 
no nulit of objection tliereto. 

hara 10. — The several olijects to whicli fbo six annas share has 
been approiiriatod are likely to be etVoctuated in the same manner (as 
before) so long as concord and harmony exist. If. [273] however, my 
last inari'ic'd wife or her sons, do not agree with Shookmoy Chunder Das 
or his wife and son. and if there arise (in consequence) a necessity for 
separation, they sliall he at liberty to separate: and. with the exception of 
t he lainhal iiropcrties and capital stock of the trading business now belong- 
ing to my (jstato, anti the articles used by the idols, to divide and take, to 
approiiriale. and to convey by gift, sale or otherwise the other moveable 
properties, subject to the conditions, inovisions, and shares laid down m 
the eighth paragraph preceding, for the division of the ten annas share of 
tlie profits. Out of the six annas share set aside for the expenses of the 
Ac., my last married wife shall, during the minority of lier sons, 
receive from the manager rupees twelve per month for the maintenance of 
herself and the minors, and the balance sliall remain in the hands of the 
manager, who .shall moot from it the expenses of the yearly, periodical, 
and daily rites and ceremonies. Any one of niy sons by my last married 
wife wlio attains majority shall, from tlie date of his so attaming 
majority, cease to receive for his maintenance his proportionate share ol 
the said twelve rupees : and shall he entitleil to liis proper sliave (under 
this will), and shall enjoy and appropriate the same, and the 
balance of the said six annas share which remains after defraying the 
worshifi. the duties, and periodical and daily festivals 
shall bo received by my sons horn of my two wives, ui equal shaic». with 
out any diffeicnce in their proportionate shares. 
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‘‘Pava. 11. — All my sons shall reside in and occupy my ancestral 
dwelling and the dwelling-house and gardens constructed and laid out by 
myself. No one of tlioni shall be competent to demolisli the SLiiie. or 
alienate them by sale or gift. All my sons will be entitled to hole and 
enjoy tlio same in equal shares. 

“Para. 12. — If any one of my heirs dies without male issue, his 
widow sliall receive maintenance only, and his grandson by a daughter 
(if any) sliall get nothing. The profits of his share shall be received in 
equal shares by the surviving sons ; she shall remain in the family dwell- 
ing-house as long as she lives, and on her death, the surviving sons shall 
receive the same in equal shares for their residence. 

[274] “Para. 15. — After the death of Sreeman Shookmoy Chunder 
Das, by the will of God, my eldest surviving heir for the time being shall 
discharge and perform all the duties aforesaid as protector and manager 
of the entire estate, as kurta and shevait, according to the provisions of 
the seventh paragraph. .\nd this direction shall hold good in I'esjiect of 
the sons, grandsons, and their heirs in succession. ' 

Kristo Prosad Das had been married three times. By his lirst wife 
he had no son. By Ids second wife he had one son. Shookmoy Chunder 
Das. Uv his third wife he had three sons, Ilari Chavan Das, who died 
unmarried, Gourhari Das. and Anand Ilari Das. At tlie date of Id.s will 
his wife was encfinU', and siihsoquently gave birth to a son, who died an 

infant. , , 

Kristo Prosad Das died on tlic 12tli -Toisto 1200 (24tli May 18;)3). 
The present suit was instituted by S. M. Monohari Dassi, the widow of 
.\nand Ilari D.is. who died in Phalgoon 127U (February 1873). against 
Shookmoy Chunder Das. Gourhari Das, and S. M. Pria Dassi, the 
widow of the testator. 

The Subordinate -Judge held, that the testator had attempted to 
create an estate unknown to tlie Hindu law, and that the will was 
invalid ; and ho gave the plaintitt' a decree. 

l'''rom this decision the defendants appealed to the High Court. 

Mr. Evinm and Bal )00 Duraa Mohun Doss, Baboo liashhehari/ Ghost', 
Bal )00 Aiikhil Chmider Sen, and Baboo Lall Mohun D'ws, for the appel- 
lants. 

Mr. liinnson and Baboo Jliirrii .^fttbnn Chuckfrlntltu and Baboo 
Opendrouath Mittrr, for the respondents. 

.1 ITDGMENT. 

The judgment of the Court (Fn;i.U and McDoNKl.T,, .IJ.) was 
delivered l)y 

Fn:iii*, -I. The nujst important questions to ho decided in tliis case 
are concerned with the construction to he juit upon the will, dated 17th 
Bysack 1200 (corresponding with the 2Hth A)uil 1853), made by the 
late Kristo I’ro.sad Das. 

It ma\ he well to observe that this will was made before the [275] 
passing of the Hindu Wills Act of 1870, and that, therefore, the provisions 
of lliis .Vet, and the ])rovisions of tlie Succession Act incorporated tlieroiu 
1)V reference, have no direct application to the will with wliich we have to 
deal in the present case. 

'L’he testator. Kristo Prosad Das, was Huico married, as he states in 
the Uh paragraph of the will. By his tirst wife ho had no male oll'spring. 
Py his second w ife he had a son, Shookmoy Chunder Das, the defendant 
No. 1. By histliiid wife, Sreemutty Pria Dassi, he had three sons born 
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before the date of the will, viz., Hari Charan Das, Gourhari Das, and 
Anand Hari Das ; and his wife was on that date pregnant, and, accord- 
ing to the finding of the Subordinate Judge, was subsequently delivered 
of a posthumous son, who was born alive, and died a short time after his 
birth. It may here be observed that although an objection has been taken 
to the finding of the Subordinate Judge on this point, such objection has 
not been argued or pressed before us by the learned Counsel who represent- 
ed tlie respondents. 

Hari Charan died after the testator’s deatli and before the institution 
of tlie present suit. Gourhari Das is ilio defendant Nb. 3, and the 
plaintiff is tlie widow of Anand Hari Das, the third son by tlie third 
wife. 


Tlie will, after setting forth the family relations of the testator, and 
the manner in wliich he liad acquired liis property, contains the following 
paragraphs, which we have had carefully translated, the translation to be 
found at page 84 and following pages of the paper-book, being admittedly 
incorrect in many essential particulars. 

(His Lordship then stated the provisions of the will as above and 
continued) : 

The plaintiff, as the widow of .\nand Hari Das, lias brought this suit 
to recover the share of the property to which, she, as Anand's widow, 
would be entitled if Kristo Prosad Das had died intestate : and her main 
contention is that the provisions of the will are void, and that effect 
cannot be given to them so as to deprive her of the share to which she is 
entitled in the family pi’oporty. 

The Subordinate Judge has given her a decree, which is to [276] 
lie found at page ICfi of the paper-book. Substantially he comes 
to the conclusion that the testator lias made no devise or bequest of the 
corpufi of his property ; that he has attempted to create an estate which 
is invaliil under the Hindu law; that, tlierefore, the general intention of 
the will fails, and the property must descend, according to Hindu law, in 
the same manner as it would descend if Kristo Prosad had died intestate. 

In order to deal with the cpiestions which liave been argued before 
us, it will 1)0 useful to summarize tlie provisions and limitations contain- 
ed in tlie will. They are— 

l.s<. The corpus of the estate, — tliat is, the'iiouses, zemindari, taluks, 
and capital employed in the business, — is to remain intact. There is to 
be no alienation and no partition. This direction is repeated more than 


)nce in the will. 

2nd. The moveables may be partitioned and alienated if Shookmoy 
ind the widow cannot live togotlier amicably. 

Zrd. There is a general direction that tlie testator's sons, grandsons, 
peat grandsons, and so on, are to enjoy the jirofits of the estate : but this 
general direction is controlled by the directions which follow as to the 
node of enjoyment. 

Ath. Tlie eldest son Sliooknioy Cliunder Das is to act as manager 
ind shovait without power of alienation and without power to withdraw 


he capital 


invested in business. He is to keep regular accounts. On 
shookmoy's dealli tlio eldest male heir for the time being is to succeed 

o tlie position of manager and shevait. 

6l/i. In respect of the manner iu wliich the profits ai-e to 
vitli, the Government revenue, collection charges, and costs of rop 
louses are to be first defrayed therefrom, after winch the ® 

livided into two portious-a sis-uiina portion and a ten-anna poitiou. 
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Qith. The six-anna portion is to be devoted to the worship of the 
dols and the maintenance of the family. The testator expressly declares 
that this portion will be sufficient for these objects (see pai*a. lOh If the 
members cannot manage to live together in harmony during the minority 
of Sreemutty Pria Dassi's children, she is to receive out of this six-anna 
portion twelve rupees per mensem for the support of hex'self and her 
children. Each [277] son, after attaining majority, is to get his share 
under the other provisions of the will, and his maintenance is no longer 
to be defrayed from tlie montlily allowance of twelve rupees. The balance 
of the six annas share, after defraying the expenses of worship, is to be 
divided equally between all the sons. It may be observed here, tliat there 
is no express provision as to the accumulation of this balance during the 
minority of the childi’en. 

7th. The ten annas portion of tlio profits is to he credited to the 
estate ; or, in other words, to be accumulated so long as Shookmoy and 
Pria Dassi live in liarmouy. 

8^//. If Shookmoy and Sreemutty Pria Dassi cannot live together iu 
harmony, then tlie ten annas share of the profits is to be divided. Shookmoy 
"etting five-sixteenths, if a fourth son be born of Pria Dassi. which event 
tlie Subordinate Judge finds to have taken place. Tlie sons of Sreemutty 
Pria Dassi are to receive tl>e remainder of the ten annas portion of the 
profits in equal sliares. In tlie case of the minors, their shares are to bo 
accumulated till majority, and then paid to tliem on demand- An absolute 
power of disposal is given to tin? sons over the profits so divided amongst 

them. 

\)th. Tlie dwelling-houses, ancestral and constructed by the testator, 
and his gardens are given to all the sons in e<]ual shares without power of 

alienation. 

lU^/n The sbaro of an heir (son) dying without male issue is to go 
to the sons (male heirs) existing at the time of his death. 


In construing the liiovisions of this will, we must follow the usual 
rule tliat is, endeavour to collect the testator's intention from the lan- 
guage used by liim. and then consider whetlier sucli intention is within the 
testator s power, limited as it must he by the general policy of tlie law 
(HMoore's Ind. .A))))., HO). In order to discover that intention, wo must 
also follow llie rule laid down by their Lordsliipsof the Privy Council in 
the To'iore ensf (1). where they say that “ tlie true mode of construing a 
will is to consider it as expressing in all its parts, wliethor consistent witli 
law (ir not. the intention of the testator, and to determine upon a reading 
of the wludc will, wliother. assuming tlie limitations therein mentioned to 
take elTcct an interest claiiiie«l [278] under it was intended under the 
circumstances to lie conferred. ' Itwill ho convenient to consider tlie 
intention of the testator. Jirat, as to the six annas share of the profits : 
•ipcou^lli/, as to the ten annas share of tlie profits ; ihirdhj, as to tlie dwell- 
in‘>-lioiisos and gardens ; and fomthly, as to tlie movoahle proiiorty. 

First. tln-ii, witli regard to the six annas share of the profits, the 
testator directs in tlie Hth iiaragraph of the will, that such sliare sliall be 
applied to defray the cost of worship of the idols and the expenses of the 
maintenance and clotliing ard ceremonies of tlie entire family. It lias 
been contended on tlie authority of tlie case of Chuuclermoni Dassee v. 
Moii /-'iff Mullick (2). that this disiiosition of the six annas share of the 
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profits is wholly void. In that case the testator directed that certain lands 
sliould be held by liis executors on trust to apply the rents and profits, 
first, in the celebration of certain poojas and in performing the worship of 
the family idols and other religious fes?ivals : and sccoJid/j/. for the main- 
tenance of the five younger sons, tlieir wives, sons, and male descendants, 
and female descendants till marriage. It was held, that the real object of 
tlie testator was to establish a permanent endowment to tlie testator's 
descendants, and tliat the perpetual trusts for this purpose were void. 

8 C.L.R. 473. We think that the argument founded on tliis case will probably be sulfi- 
ciontly answered by the case of Ashutosh Dutt v. Doorqa Churn Chntlcrjeeil), 
where, in a somewhat similar case to the present, it was lield, that a 
direction that the surplus, after meeting the cost of religious acts and 
ceremonies, should ho devoted to the support of the family, amounted to a 
good bequest of the surplus to the members of the joint family for their 
own use and benefit. It ai)])ears to us, liowever. that the present case is 
not so exactly similar to cither of the cases just quoted that it can 
bo decided upon the authority of eitlier of them. In tlie present 
case there is no gift of the corpus of the real estate. Tlie intention 
of tlie testator clearly was. that such corpus was never to be alienated 
or partitioned : and in order to carry out this intention, ho bad directed 
the inanagemcnt of the property to be vested in Ids [279] eldest son 
him surviving, and after him in the eldest male descendant for the 
time being, -that is, in a pc'rpetual series of managers or trustees. 
Mr. I'jvans has contended that the gift of tlie six annas share of the 
profits is a goo<t j^ift of the inr/uis according to the cases to be found 
at Thooliald on \\ ills, j). 24‘1 ; see also s. lol) of the Indian Succession Act, 
X of lH().j. In tlic case of .'\fannv.r v. Gnrncr (2-', Sir H. Malins, V. C., 
said tliat there was no distiimtioji between giving the income of tlie land 
and the rents and profits of the land, and that a gift of the income of land 
unrestricted is simply a gift of the fee-simple of the land. Can it be said 
tliat, in the present case, there is an unrestricted gift of the six annas 
sliare of the profits? Can it lx* lield that a gift of those profits was 
intended to lie a gift of the real estate itself, when the intention of the 
testator to he gathered from the whole will clearly was that tliere should 
he no gift of the real estate, l.liat tliu real estate should remain unalien- 
al)!o and unpartitioned in tlie liaiuis of a perpetual series of managers? 
It appears to us that there can he only one answer to tliis question: 
and that the answer must he in fhe negative. 

It is settled law that a private person cannot, by gift or will, create a 
tiew estate, or make propt'rty inlunitahlo otherwise than tlie law directs; 
Jntindra Moiutn Tnijorr v. (iawtu/ru Alohnii Tugorc (3). Kiimniu Asiina 
f\iishun /h‘h V. Kuuiura Kmiinni Krishna Ih'lt (l), Sonalun liysack v. 6’. 
d/. Jugi/nfsoiiiuhcr Dosser (o). If llion there ho a good gift of an estate, 
and there he also a proliihition agsiinst alienation or partition, the gift 
will ho good and the prohiiiition will he voiil : Jnlimira Mohan 
(ianruthn M"han TagotT (fi). S. Krishnaramani Dasi v. Ananda 

Krishna Bose (7), Kiininra Asi)na Krishna Deh v. Kumara Kuniara Krishna 
Del) (4). NVlien there is a good ^ift witli an invalid restriction, tlie gift 
will he good, the restriction void. Where there is a general intention to 
create a valid estate and a particular iiuentioii to doiirive sucli estate of its 
le-’iil incidents, [280] ofVect will he given to the general intentio n, and t he 
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pavbicular intention will be disvoj'arcled. Is it possible to say that in the pre- 
sent case we can gather from the will a genei'al intention on the part of the 
testator to create a valid estate in the real property in favour of any person 
or persons wlio could take such estate according to the Hindu law ? It 
appears to us, that it is impossible to gatlier any such intention from tlie 
will. The general intention which is obtainable from the whole instru- 
ment is clearly not an intention to create valid estate in the corpus in 
favour of any individual, but to tie up such corpus, and to give the profits 
only to the male descendants of tlie testator ; or, in other words, to create, ® 
in the profits merely, a sort of estate in tail male. It is clear tliat to 
this general intention elTect cannot be given according to the principles 
laid down in the decided cases. Wo think, tlierefore, tliat the principle 
of Mannox v. Gri cricr (1) cannot lie applied to tlie present case. 

There are other considerations upon which it appears to us that tlie 
be<iuest of the six annas sliare of tlie profits must fail. Tlie testator directs 
that tlie surplus of this six annas shave, after defraying tlie expenses of 
worsbi)), is to be divided equally between tlie sons of both his wives. In 
another part of the will be directs that the minor sons are to get their 
shares only on attaining majority. -As to what is to bo done with the 
minor's share of tlie profii:» in the meantime, there is no clear direc- 
tion. .\s to what is to be done with this six annas share of the profits 
after the <loath of the sons, there is no express direction- -no direc- 
tion at all, unless we can come to the conclusion that the general 
provisions of paragraphs six and twelve apiily. .\s to paragraph twelve, 
it has been contended by Mr. Evans that this paragraph contemplates 
the failure of sons of the testator’s son. and not an indefinite failure 
of male issue : and he lelies upon the case of Srccinnttt, Soorjcr.mnney 
Dosscy v. Denoohuudoo MuUick {*2). In all probability it would bo pro- 
poi- to put the construction so contemled for upon this paragraph of the 
will, inasmncli as. although the testator uses the word ‘■lieirs”in the 
first sentence, ho directs that tlie share of the profits of liis deceased heir 
shall lie diviilod equally among liis [281] " sons.” not " heirs,” who 
will be then alive. Uiit it is not in our view material to decide 
this (juestion, inasmuch as. according lo the const ruction which we 
think must be fiut upon the wliole will, the general intention of 
tlie testator fails. The general direclion contained in paragraph six 
is clearly intended to create an estate in tail male. Siicli an estate 
would, we tliink. lie voiil by Hindu law. In tlie case of Sonatuv 
Bysar.k v. Srceiuulty Juunutsotnulrcc Dossee (3), Sir .James Colvilo who 
delivered the judgment of the Supremo Court, said ; “Wo cannot see 
tliat the testator has imulo any distinction lietween his grandsons, liis 
"real -'‘randsons, or the remoter <lescendants comprise*! in t he terms ‘ 
cu'li’ia tieirs.' .Ml are to inlierit tlieir ancestoi 's share accoiding to the 
shastois. or Hindu law, moditied only by the exclusion of tlie females 
or tlie descendants of females : therefore the object whicli he 
lias in view is lo create for his own property, as long as he has an\ 
descemlants in the strict male line, a new course of descent. That 
object is. we think, lieyoiul the scope of the testamentary power recognized 
hv law. aiifl must therefore fail.” Their Lordships of the l‘rivy Council 
did not cxjiressly overrule this dictum, and, in the view which they took 
of the case, it was unnecessary to liiul sjMjcially upon tliis point; hut the 
Turjore case (4) is aii authority tliat the creation by a Hindu of an estate 
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of inheritance in tail male is void. It has been argued that the present 
case is similar to. and ought to be governed by, that of Sonalun Bysack v. 
Srecviutiy Jufjyittsoondice Dossee (l), but it appears to us that there is 
one essential difference between the two cases. In that case there was 
an express grant of the corpus to the idol : and tlie Privy Council held 
that tlie ettect of this was to grant the property effectually for the benefit 
of the sons. In the ])reseut case, not only is tliere no express grant of 
the corpits. hut, as has hoen already pointed out, the presumption of such 
a grant is opi)osed to the general intention of the testator to be gathered 
from tlie whole of the provisions of the will. 

I 'pon the best consideration that we liave hoen able to give to the 
matter, it appears to us tliat the disposition of the six annas [282] share 
of the profits is void, and that as regards such sliare the testator must 
he deemed to have died intestate. 

Tlien, as regards the ten annas share of the iirofits, the case is still 
stronger. Two events appear to be liere contemplated, — first, the event 
of the family coiitinuii'g joint ; and second, the event of the family becom- 
ing divided. In the former case tlie ten annas share of the jirofits is to 
ho credited to the estate ; in otlier words, is to he accumulated, and 
apparently for ever. It is scarcely necessary to say that any such direc- 
tion for accumulation without a disjiosition of the beneficial interest is 
void : Kiiviara Asdiio Krishna Dch v. Kumara Kuinara Krishna Vch (2) 
and iS. .V. Krishnnroniiini J)asi v. Ananda Krishna Hose (3). 

Then, in the second event, -that is, in the case of the eldest son and 
the third wife and h«‘r sons not lieiny able to agree, — the profits are to 
lie divided in the sliares directe<l in the eighth jiaragraph of the will. 
There is no grant of the coriius, no dispositioii of the beneficial 
interest, and the remarks already made witli reference to the six 
annas sliare of the profits apply here with still greater force. In any case 
it will he ohservetl that the disjiosition of the ten annas share of the 
profits is made to depend, not upon the will of the testator, hut on the 
siihsecjuent acts of the legatees. It appears to us that, as regards the ten 
annas share of the jirolits of the real estate also, the testator must he taken 
to have died intestate. 

Thirdly . — As to tiie dwelling Houses and gardens, we think the 
eleventh paragraph of the will contains a valid disposition. The general 
intention of tlie testator liere, was to give this portion of the inoperby in 
equal shares to all his sons, and to this general intention ett'ect must be 
given. W’c have also a juirticular intention pi-ohihiting transfer by sale or 
gift. Tliis particular intention is opjiosed to the policy of the law. and 
must, thorofore, he disregartled. The result is tliat. so far as these por- 
tions of the property are concerned, tlie will does not inferfere with the 
plaintiff’s rights hy Ilindu law. 

Knurl Illy . — With respect to f he moveable proiiertv, there is no express 
gilt in the will, hut there is a direction in the tenth [283] paragraph, that, 
in the event of separation, the moveahle projievly shall he partitioned 
ac«-ording to the sliares mentioned in paiagraph eight as applicable to the 
tvu unnas share of tlie prolits. 

We tliink that, althoimh there is no gift of the moveables m so 
many words, we may reasonably gather from these provisions an intention 
on the part of the testator to give the moveables to his sons in the shares 
above specified, and that this case comes within one of the general rules 
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of construction, namely, that effect should be given to a general prevail- 
ing intention, however imperfectly and obscurely indicated, if discover- 
able by a fair and liberal construction of the language of the will, and if 
allowed by law. 

The result will be that the decree of the Subordinate Judge will be 
modified in respect of the moveables only, and as to the rest of the pro- 
perty will be confirmed. . 

It remains to deal witli the rjuestion of accounts, and it a,ppears to us 
that we ought not to interfere witli tlie direction given in this respect by » • • • 
the Court of fii-st instance. The will itself directs the managing member 
to keep accounts : and. if these directions have been followed, there ought 
to be no difficulty in accounting for the profits since the death of the 

It may he well to observe that, as to the factum o\ the will. \se 
entertain no doubt that the will was duly executed by the testator. Some 
arguments were addressed to us to impugn the genuineness of tlie will', 
but we tliink that there can be no reasonable doubt as to the will having 
been executed by the testator, regard being had to the direct testimony 
and to the internal evidence supplied hy the instrument itself. 

mod i lied. 
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[ 284 ] Before Mr. Justice Pontife.r and Mr. Justice f ield. 

nuHoY Chuun Nusi)I and others (Defendants) v. Kritahtha 
MoVI DosseE yPluinhf).*- [oth .April. 1881.] 

Jurisdicliou^Valimtian of suits— Kiclusion of Court- 

Addiuff defemtauts — LiniRrtliOH T of lfi7 1 ), 5S 14 <i»>a -ii. 

A suit wns insiitulc'd in the Court of the Subordina’e Judge, who. after seven 
iioQths returoe I tbo plaint to l>c tiled in the Muasil’s Court, on tho ground that 
rh« ^uit’had been ovorv.vlu-d. T.ioro wa-s nothing to nhow w.vnt of bona fi tes in 
the pUintifl's institui ing the suit in tho Court of the Subordinate Judge. 

in coinpui ing tho pcriotl of limitation pre oribed for tho suit, tho 
time during’ which tbo plaint was on tho file of the Subordinato Judge's Court 

must be deducted. 

A suit for property in the po sossion of soveral persons was brought by the 
olaintifT against ono of those persona only After tho institution of the suit, and 
after the period ol limitation proscribed lor a separate suit on the same cause of 
action against .tho other persons in possession had elapsed, these Utter were 
added as defendants. 

Held, that the su t must be dismissed as against the added defendants, on the 
groiind’that it was barred by limitation. 

[R,, 1 Bom. L.K. 20S ; 25 C. 285 1288) ] 

This was a suit for tho recovery of iinmovoablc property, insti- 
tuted by Kritarthamoyi Dosseo in the Court of the Subordinate Judge of 
Ilcxigbly. againsi Ohhoy Churn Niindi and Isbur ChunderPal. on the '23rd 
of Noveiiiher. 187G. The plaintiff stated that her husband Kunjo Bebari 
Pal the defendant Issur Chunder I*al. and one Indro Chunder Pal, 
throe brothers, formed a joint Hindu family; that, after the death of the 

‘ Appeiil li-m Appellate Dfcrpo, No. 108 of 1P80, again't the decree of J. P Gr+nt, 
Esn Judge of H''oghly. dated the 8ih Ocloler, 1879, reversing the decree of Baboo 
Preo Natli Sirma. First Munaifol Hooghly, dated the 31st January, 1878. 
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plaintiff’s husband, she continued to live jointly with her brothers-in-law; 
tliat Issur Chunder Pal having mortgaged some of the joint property, the 
mortgagee brought a suit in the High Court at Calcutta and obtained a 
decree, in execution of which the property was, on the 24th of ^farch 1864, 
sold to the defendant Obhov Churn Nundi, who entered into possession. 
[285] Tlie plaintiff alleged that one-tliird of the property so dealt with 
was hoi*s, lia l prayed for a declaration of her right thereto and for posses- 
sion. Hating hei- cause of action from the 24th of November, 1864, tlie day 
of tlie sale to Obhoy Churn Nundi. 

By an order, dated the 21st of June, 1877, Ishur Chunder Acharjoe 
(in whose name the property was purchased at the sale in November, 1864) 
and Dhoneiulro Nath Nundi. were made defendants to the suit, and by a 
similar order, dated tlie Gtb of July, 1877, Brojendi'o Narain Nundi was 
made a defendant. Sometime afterwards, the Subordinate Judge, on 
the ground that the suit had been overvalued, directed the plaint to 
lie returned atul lileil in the Court of the First Munsif of Hooghly, which 
was immediately done. At the trial the Munsif <lismissod the case on the 
merits, liut this decision was reversed on appeal, the Judge saying : — “The 
only matter really argueil in this appeal was the question of limitation, and 
that merely in resiiect of the manner in wiiicb the suit was first valued 
and instituted in the Court of the Subordinate Judge, withdrawn 
therefrom, and afterwards brought in the Court of the Sadav ^Funsif. 
.\nother point of limitation inseparably mixed up with the merits had 
already been (lecided by this Court in a cognate suit arising out of the same 
eircumstance.s as this one. in which the plaintiff was unsuccessful in the 
first instance, hut gained licr aiipcal. This appeal would have been disijosed 
of at once in the same way. hut that a s|>ecial aoneal liaving been preferred 
to the High Court liy the uiisuccessfu! respondent before this Court, this 
a])poaI was, at the wish of both parties, kept in abeyance pending the 
disposal of the s|)ecial appeal. The special ajipoal resulted in the upholding 
of the apiicllato order of t his Court, whicli has, as I have said, the effect 
of deciding the main <iuostion between the parties to tliis apjieal in the 
same way. Tlie only matter for argument and judgment here being 
the exceptional circumstances attendant uiion tlie institution of the suit. 

In l•(^f(!re^(al to an objection taken liefore liim that tlic suit was out 
of Litno as against llio adde<l dofomlants, the Judge said This 
argument betrays an ignorance of Die law of jiroccduvo regarding 
the adding of parties, and the principles of [286] it. The adding of 
parties is exclusively the prerogaMve of the Court. The Court may he 
inovo<l h\ parties alrea<ly licfore it to exercise its prerogative in this way. 
hut it is none the less the act of the Court. .\s to limitation, that applies 
solely to tlie institutirin of suits. A suit against a principal defendant 
once lirought in time, the Court may adtl parties to it. though at Die time 
of adding tliom.the plaintiff', if ho had not already hrouglit his suit, wouht 

he out. of Court. ' . e * i 

Tlie Judge went onto say, that lie considered the valuation first statetl 
in the plaint was correct, and that the Subordinate Judge was wrong m 
forcing the plaintitV into tlie Munsif’s Court. The defendants appealed to 

the High Court. i * fi 

Baboo Troi/lt(ckwi>iath Mitlrr, for tlie appellants, argued, that tne 

.lecisiou of the Court below could not stand, as there was no Ending as to 
who had been in possession within twelve years previous to suit ; that tlie 
date of the institution of Die suit was the day on whicIi the plamt %ias 
filed in the Munsif’s Court, and the claim was therefore barred, as tlie 
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plaintiff could not claim to except the time spent in the Subordinate Judge’s 
Court, under s. 14, Act XV of 1877, and that as against the added 
defendants the suit was clearly barred, s. 22, Act XV of 1877. 

Baboo Mokiny yiohun Roy and Baboo Issur Ckuruler ChiickerbuUyt 
for the I'espondent. 

JUDGMENT. 

Tlio judgment of tlie Court (PONTIFBX and FIELD, JJ.) was delivered 

ijy 

PuNTiFEX, J. — In this case tlie defendants are tlie appellants on the 
second appeal to this Court. It appears that, on the 24th November, 
1864, the defendants liad, at a Sheriff’s sale, purcliased property, in whicli 
the plaintiff had an interest, and had taken possession thereof. After tlie 
expiration of twelve years all hut one day, the plaintiff instituted tliis suit 
in the Subordinate Judges Court for the recovery of her property, 
valuing tlie suit at Ks. 1,001 ; at the same time she brought another 
suit, in the same Court, for anotlier property purchased at the same 
sale' by the Slierilf, by anotlier purchaser. After this case had been 
in the Subordinate Judge’s Court for about seven [287] months, lie 
came to the conclusion that the suit was overvalued, and therefore 
returned the plaint that it might ho filed in the Munsif’s Court, which 
was done on that very day. In special appeal it is contended that 
the time during which the suit was pending in the Subordinate 
Judge's Court ouglit not to be allowed to the plaintiff ; and that, if dis- 
allowed, her claim is barred by limitation. We agree with tlie lower 
Court that the present case is covered by the 14th section of the 
Limitation .let, there being no reason to suppose that tlio plaintiff 
was not acting bona fide in instituting her suit in the Court of the Subor- 
dinate Ju<lge ; therefore, as against the defendants, whom she made 
defendants on the 2ith November 1861, tlie plaintilT will be entitled to 
a decree but as against the other defendants, added after the 24th 
November 1861, she will not be entitled to a decree: for although 
\ct XV of 1877 had not come into operation when the suit was insti- 
tuted vet the law cmbodieil in s. 22 of that .\ct was applicable to a 
case like the present even before that Act was passed, —namely, that 
after the institution of a suit like the present for the recovery of 
land held by several persons against one of such rJersons, if a now defend- 
ant is added, tlie suit sliould, as regards him, he deemed to have been 
instituted when ho was so made a party. We think, therefore, that, 
in this respect, the decree of tlio District -Judge was wrong, and the 
plaiiititl’s suit must bo dismissed against all the defendants added after 
the institution of the suit. But it has also been urged before us on 
behalf of the appollints that it has not been shown that the iilaintifV 
was in possession of the disputed property witliin twelve years before 
the date of institution of tlu suit. L’lie Mnnsif has hold that the plaintiff 
has failed to show that she was in possession within twelve years. But 
as another suit had already been decided arising out of similar circum- 
stances in the Subordinate Judge s Court, and as both those cases came 
before Mr. Grant at the same time, and as we tiiul, in his judgment in 
tliis case, Mr. Grant said that this appeal would have been disjiosed of 
in (ho same way as the other apiieal decided by him. hut that, as a 
special appeal in the other case was hied in the High Court, this case 
was, at tlio instance of the parties, kept in abeyance till [288] the 
disposal of that special appwd, — it i«< evident to us that l^lr. Grant 
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decided this question, which is a question of fact, in favour of the 
plaintiff. We, therefore, think that the appellants cannot set up this 
objection. 

We accordingly allow the app<*al so far as regards the defendants who 
were made defendants after the 24th November 1864, and dismiss the 
suit as against them : and disallow the appeal, and affirm the judgment of 
the lower Court, as against Obhoy Churn Nundi and Issur Chunder Pal, 
who were made defendants on the 23rd November 1864. There will be 
no costs in tliis appeal, as tlie appellants partly fail and partly succeed. 
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APPELLATE CIVIL. 

Before Mr. Jusitcc Cunningham and Mr. Justice Prinsep. 


IjMA SUNDURI Dahee (Defendant) v. ScUHOlUNKE DaHEE (Plaintiff)* 

[11th May. 1681.] 

Hindu lEi/I — Adoption — Failure by Widow to adopt - Inheritance, Widow's Right to. 

A buvbiind’s express authori/.alion or even direction to adopt, dees not 
con^titu'e a duly on the part of the wid<%w to d > no* and for i\\i legal 

purpo^c^. it IS Hi>AOluteIy non^ezisicnt till it is acted u(on. 

A widow's refusal to comply with such a direction, is no ground o£ forfeiture 
as regards her rights of inhentaDce. 

When a Hmdu, by bis will, gave bis widow authority to adopt, if necessary, 
from one to three rfo/fo/ta sons, and sbe, having n^gUci^d to do so, brought a 
suit, to recover posses-i n of ber husband’s property and for an account of f no 
adrainistrauon. againsn the administrator of the estate, after having incflcciuaj y 
attempted to get tbelct^e^8 of administration recalled and fresb letters grantca 
to her as heiress of her husband,— 

HeU. that she was entitled to the decree bhe prayed for 


[R. IN.L.R. 33 (37).] 

In tliis cass the plaintiff. Srimoti Sourobinee Dabeo, was the widow, 
and the principal defendant. Srimoti Uma Sunduri Dabec r u’ 

of one Paramata Lall Gossami. who died on tlio 23rd Cheyet 12R1 B.b.. 
corresponding with tlio 5th April 1874. leaving no issue. 

12891 On tlio dav that lie died. Paramata Lall executed an instru- 
ment tl>eroin termed a will: and on the 28th June 18^. the defendant 
obtained letters of administration with a copy of the wil annexed^ 
Subspqueiitlv. the plaintiff made an unsuccessful attempt to >”^'6 these 
letters of administration recalled and fresh letters granted to . 

District Judge's order on this application was conhrmed by the High L>oui t 
on thrintl. June 1877. Accordingly, the plaintiff instituted tlie preset, 
suit on the 27th Juno 1877, alleging her right as heiress of her husb. nd 
under the Hindu law. and asking that the defendant, as admmistiatnx. 
inigtit be compelled to makeover to l»ei the estate of lier ‘’f eased busban^ 
and also to render an account of the administration and pa\ what sum 
might, he found due upon the taking of such account. 

It appeared that, at the time of the death 

the plaint.n was that subsequently, a daughter 

The will, which w as in the Bengalee language, a ft^ all udin g 

””\pp7»‘riroooriS..i ‘ “f “vs-,?rh'4p.n iSo"' 

C. D. Field, Esq.. Judge of East Burd«an. dated the 17lh April IfaiJ- 
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and deolarinjj that, if a son wei-e born, the plaintiti was to be the guardian, 
continued : — 

“ God willing, may not this take place, if my wife gives britli to a 
daughter and not to a son, or if a son be born and dies at any time, I, for 
the perpetuation of the aforesaid libations of water and oblations of food, 
authorize my wife to ado|)t a dallakn son ; if necessary, she shall bo able 
to adopt from one to throe daltaka sons, and for that purjicse she shall 
consult with niy inotlier, kinsmen, and the managing head of the family, 
and submit his name to the Maharajah of Burdwan. He who shall bo 
selected l)y the Maliarajali of Burdwan, my supporter, shall be adopted 
by her as daltaka. The daltaka adoeted accoi'ding to law shall be my son ; 
so that, during his minority. atVairs shall also l)e managed in the manner 
aforesaid, — i.e., the directions wltich have been laid down with respect to 
the guardianshiu of the son born of my loins sliall also stand good in the 
case of a daltaka son, and not otherwise : but tl>en if my mother dies, or 
if for any reason whatever she ho unwilling before my son attains his major- 
ity, then my wife, when competent, shall he guardian, and shall manage 
all affairs according to family usage : she sliould always remain under the 
control ol my motlier and [290] tlm Maliarajah of Burdwan. If she. of 
her own free will, sets herself to any action, she shall never l)e appointed 
guardian. Therefore, if my motlier dies, and my wife docs not remain, 
under the control of the Maharajah of Burdwan, the Maharajah shall, for 
the iirotoction of tlio property, apjioint a manager." 

It was contended in tlie lower Court that this inslruniont was actually 
an authority to adojit, and nothing more : that it was in reality not a will, 
inasmuch as tlic person who executed it did not liy its contents devise his 
property to an\- particular ja-rson : that theplaintifT was hound to act 
upon the authority given lier to adojit, and that, she could not take advan- 
tage of her own laches in omitting to do so, and thus get possession of her 
husband’s propertA : and lastly, tliat. upon the true construction of the 
document, its ctTecf was to exclude the nlaintifl from the management of 
the estate and from her rights as heiress. 

Tlio District Jiulge, liowever, held, that the document was in fact a 
will, and t hat all it «lid was to give the jdaintiff iiermission to adopt ; that 
being so, following the decisions in Urt'iumiof/i’e JJn.sura v. Doorqa Pershad 
Mittcr (1) and Peariw hay/'i’ v. fliirhuunec Kooar (2), the plaintiff could 
not 1)0 com))elled to adopt, and the fac'; of h«;r possessing an autliority to 
adopt a son did not suiiorsede or destroy her personal rights as widow wiiich 
remained in force until the adoption was actually made; consequently 
thoro was no bar to the |)huntitV s bringing a suit for the recovery of her 
late liushand’s propei-ty ; lianinn Doss Mookericn v. Mussamut Tarinec (3) 
and Pr.tsaniiainatji v, Kudambtnt Dn.u (4). 

Kurtlior. there lioing no express words of disinherison used in tlie 
will, the plaintiff couki not be disinherited or deprived of a Hindu widow s 
estate in the property by implication: hmi.'i v. Lowndc.H (o), Denn v. 
Gaskin (b), t^tinldhain v. Smith (7), Gancnd><i Mohan Taqore v. Upendra 
Mohan Tagore (S'. 

[29 i] He acco»dingly gave the plaintiir a decree for her husband’s 
property ami for an account of the administration. 

From tliat decree the defendant appealed to the High Court. 


(l) ^ W.R Mi-'c. Kill. G 
(4) 3 B E K. O. J. 85. 

(71 G Dow, H. D. 


c>> 19 W. R. J27 (31 7 M. I. A. 169. 

I.Ol 2 Soott 71 ; sppp. S3. (G) 2 Cowp 6r.7. 

|S> I B.L R O.J. 101; see p. 187, 
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Baboo Nil Madhub Se7i and Baboo Mohini 2IohanBoy, for the appel- 
lant. 

Mr. U'. C. Bonnerjee and Baboo Rashbehary Ghose, for the res- 
pondent. 

JUDGMENT. 

The judgment of the Court (CUNNINGHAM and Piunsbp, JJ.) was 
delivered by 

Cunningham, J. — In this case the widow and heiress of the late 
Paramata Lall Gossaini sues his mother, who is also administratrix with 
the will annexed, praying that the administratrix be directed to make over to 
her the estate of lier deceased husband, to render an account of the adminis- 
tration, and to pay what sums may, on taking sucli accounts, be found 
duo to the deceased’s estate. On the part of tlio defendant it is con- 
tetided that, l)y tlie testator’s will, the defendant was placed in charge of 
Ills property : that the intention of tlie will w.as to oblige the ijlaintitT to 
a<loi)t, and to exclude her from management of the estate and from her 
riglits as heiress: and that she is, accordingly, not entitled to the posses- 
sion of the property. 

The will in dispute directs that the widow l)oing cnreinte, if a son bo 
born, tile motlier should be guardian. 

(llis Lordsliip tlien set out the will as above, and continued) . 

Ijotters of administration witli a copy of tlie will annexed 
tained l>y tlie mother, the present defendant, on the 28tli June 187o. and 
tlio present plaintiff subsequently endeavoured to procure the revocation 
of those letters. This attempt has boen unsuccessful, no legal ground for 
revocation being, in the opinion of the Court before winch the matter 

Having failed in sotting aside the administration, the widow now 
sues to enforce her right as beiross to her husband's estate. 

The Court helow has hoi f. first, that the effect of blio husband s 
will was not to constitute a legal oliligatioii on the widow to adopt , 
sccondit/, that tlio will does not exclude her rights of inheribanco . 
and Ihtrdhi, tliat slio is consequently entitled to a [292) decree foi 
the husband s property and for an account of the administration. 

We concur in these findings. The law is clearly estab ished that a 
husband s express aulhori/ation, or oven direction, to his 
does not constitute a legal duty on the part of the widow. It as has 
liecn observed (1). for all legal purposes absolutely non-oxistent till it is 
acted upon. The widow cannot ho compelled to act upon it, unless and 

''"^'\n'th^ludgun^ Court in Bnmim Dass ^^^ookerjea V- 

Mnssamnt Tarinec (•>), in which tlicir 

messed their entire concurrence, Die Court oijserved,— that theio appeals 
irirno power under Hindu law to compel a widow- to adop though^a 
case (in Maciiaugliten s Principles of limdu Law. ^ ^ 

been referred to. where there is inention of an that 

widow to succeed if she neglect to make an adoption 

the question of any possible check on a widow wdio 

evades an adoption specially enjoined Cou_d and all that 

on that occasion, before the SadrCouit oi the | authorized 

was necessary to decide was, that the power of a widow duly auti^ 


\l) Mayue 9S. 


(2) 7 M.I.A. 169 : Of. 206. 
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to adopt, to claim her personal rights until she does adopt, is not afi'ccted 
by any consideration of what might be the proper course if she could he 
proved to luive violated any clear and positive legal obligation.” Wo 
tl^ink, however, tliat the observations of the Sadr Court must he accepted 
as favouring the proposition that sucli a legal obligation cannot he created ; 
and the remarks of Peacock, C.J.. in PrasannavMyi Doai v. Kndambini 
Dusi (1) are any authority for the view, that the widow’s refusal tocomply 
with such a direction is no ground of forfeiture as regards her rights of 
inheritance. 

We cannot, therefore, regard the language of the testator as having 
created a ti*ust which the widow is legally bound to carry out. She 
is at liberty to comply with lier husliand’s directions or not as she 
pleases; and her omission or refusal to do [293] so is no bar to 
her rights of inlieritance. .\ccordingly, the contingency for which the will 
provides not having occurred, and there being no gift over, the testator 
must be regarded as intestate, and his widow as heiress-at-law entitled 
to succeed. 

The appeal must, therefore, he dismissed with costs. 

Appeal (lis7nis!>eil. 


7 C. 293. 

APPEIdi.XTE CIVIL. 

Before Sir RLehard Garth, Kt., Chief Justice, and Mr. Justice McDoncll. 


Wombs Ciiundhu Cu.m'TEIukk .\nd another {Defendants) o. 

Chi ndkb Churn Hoy Chowdhhv and another (Plaintiffs).'^ 

l29th .April. 1881. J 

Serond Appeal — Improper Heceptirm of Kviilencc by Lower Court -Remand. 

On Hc-ond appeal, ibo High O^^urt, has. generally speaking, no right to lo<ik at 
the evidence to decide whether th«' reniaining evidence in a case other than that 
which has been improperly adimeted. is sufiicient to warrant the finding of the 
(/OUrt below. 

j he only case" which can be wiib propriety dinpo^Atnl of under .such circum- 
stiiiuca without a rtinuid. those whore, indopendently of the evidence 
improperly Hfimitted, the lower Court has apparently arrived al lU conclusions 
upon other grounds. 

Watson V. Gopee Sundurc^ Dos^ee (2l dissented from. 

[R.. 23 C. 170 (1351 ; 31 C. 3S0 (33 1 » : 35 C. 70l«12 C.W.N. 637 « 7 C.L J, 563.] 

This was a suit brought to recover possession of certain lands which 
the plaintiff, one Cliuiideu Churn Roy Chowdhry. contended belonged 
to his /.cminitari, lie having held possession of tiio same through bis tenants. 
The <lef(Midant No. 1, j)rcviously to this suit, claimed the land in question 
as forming part of Ids nimhowla. and bad brought a case uiuler s. ol 

the Criminal Procedure Code ; and the Criminal Court had held that he 
was enlitled to remain in possession imlil such time as a Civil Court should 
decide (ho question of title. Tlie iilaintiff, therefore, brought this sui 
to have the question decided. 

• Appeil from Appellate Decree. No, 2479 of 1879, agaiosi the decree of Baboo 
Bdarctfsur R-v. Suhorduiatc T.jdge of .Jesiore. dated the 9tb June. 1879. affirming the 
<;rou o( Raboo Ma.unotho Natli Cliattctjee, Munsif of Bagirhat, dated the 2nd 

- -- 1 


Ked 
de 

May. 1878 

(1) 8 H.L.K. ') 3. 90 

C 


(2) 24 W.R, 892. 
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[294] The defendants, with the exception of one Sidam, contended 
that the land in suit belonged to their ancesti’al nimhowla, and was com- 
prised within the howla of one Parbut Sirdar. 

Sidam, the son of Parbut Sirdar, however, filed a written statement, 
denying tliat the disputed land ever belonged to the howla of his father. 
The original i)atta x'elating to the nimliowla was not produced, but a copy 
of tbc same was admitted in evidence The plaintili’ produee<l a judgment 
in a case between Xiaja Suttyanund Ghosal and the present defendants, in 
whicli the Paja alleged, tliat his land forming a portion of tlie lands alleged 
to liave been included in the nimhowla, had been made over to the 
defendant No. 1. under the order of the Deputy Magistrate, under s. 530 
of tlie Crimijial Procedure Code ; in this judgment the nimhowla had been 
rejected as spurious, and a decree given in the Raja’s favour. 

The Munsif held, that the defendants’ allegation as regards the 
nimliowla had already been disbelieved in the case of Raja Suttya- 
nund Gliosal and themselves, and that the written statement of 
the defendant Sidam was also contradictory to the allegation of the 
other defendants, and tliat tlie evidence of the plaintiff’s witnesses had 
clearly proveil tlie disputed land belonged to the plaintili s zomindari, 
wliilst tlie evidence of tlie defendants' witnesses, as regards possession, 
was conllicting. lie tliereforo gave a decree in favour of the plaintiff. 

The defendants appealed to tlie Subordinate Judge, wlio lield, that 
the plaintiff had satisfactorily jirovetl. lioth by oral and documentary 
evidence, that the disputed lands belonged to his zemindari, and that he 
had been in possession of the same throngh his tenants, whilst, on the 
question of title, the written statement of Sidam was contrary to the 
contention of the other defendants, and that although this was not, 
strictK' speaking, evidence as against them, yet, as they had been uuahle 
to disprove this .statement, the presumption was against their contention ; 
that they had also failed to prove the genuineness of the mmhowla : 
and that then* was no such satisfactory evidence, either oral or (locu- 
mentarv, on the record, on behalf of the defendants, as would justify 
the reversal of the decision of the Munsif. He. therefore, dismissed tlie 

appeal. 

[295] The defendants appealed to the High Court, 
liahii lid'slilteharii Cihose, for the r.ppellants. 

Ihvlm Dunjn Mohun Dus, for the respondents. 

The following judgmoiits were delivered : — 

JUDGMKNTS. 

G.VUTii, C..). I have had eonsidenihle doubt as to whether we 

ought not to remand tins case for re-trial. . • i i ..i i,.i, fi.ov 

The plaintiffs sue to recover iiossession ol certain land w Inch tlie> 

siv l«‘lon«»s to their zemindari. , . 

The defeiulauts, on the other hand, contend that the land m question 

forms part of certain property which they liold under a nimhowla. 

.suhordinalo to the howla of one Parbut Sirdar. ,u„intiffs hut it 

Rfnh the lower Courts liave found m favour ol the plamtitls. nuc 

ha. huoM, conlomicd „„ appeal lo this Cou. t that the .«ubov<hna o . 

hasl.ased his judgment upon certain documentary evidence, wind - 
IkI; legit admissiMe against f he defemlants. 

statu, nent hie,! h. this suit hy Sidau,. one o( f ° ertain 

Pa, hut Si,a,,,'. i„ which he says that tl,e chsputod ^^" ’“ .atnudge 
to the howla of his lathe,-. This state,ne„t of S,d,u„ the Suhotdtnate Jua„ 

733 



III.] W. C. CHATTEKJEE V. C. CHURN ROY CHOWDHRY 7 Cal. 297 


appeals to liave treated ss evidence against the other defendants, which 
lie clearly has no right to do. 

The otlier evidence consists of the proceedings in a suit brought by 
Kjija Sattyanund Ghosal against the present defendants, in which a deci- 
sion was given unfavourable to them, as regards their alleged nimhowla 
patta. Tliese proceedings, not being between tlie parties to this suit, were 
also improperly received as against the defendants. 

The question which we have now to determine is, whether we ought 
to remand tlie case on account of the improper reception of this evidence. 

The 167th section of tlie Kvidence Act provides that “ the improper 
admission of evidence sliall not he ground of itself for a now trial, if it shall 
appear to the Court before wliich the objection is raised, that, independently 
of tlie evidence objected to there was sufficient evidence to justify the deci- 
sion. " It [296] seems to me, however, that there is great difficulty in 
applying the provisions of this section to the generality of cases which 
come liefore the Higli Court on second appeal, and the difficulty arises 
thus. 


On second appeal we have no power to deal with the sufficiency 
of the e% idonce ; we have only a right to entertain questions of law. And 
our duty being thus confined, it seems to me, that when evidence has been 
wrongly admitted by tlio Court below, this Court has, generally speaking, 
no right to decide, whether the remaining evidence in the case, other than 
that which has been improperly admitted, is sufficient to warrant the 
fimling of the Court lielow. 

We cannot ilecide that question, as it seoms to me. without examin- 
ing in detail that other evidence, and determining, as a question of fact, 
wlietlior it is sufficient of itself to warrant the lower Court’s finding. 

1 ;im sorry to say I have groat doubt whether, in the case of Watnon 
V. CtDiice Soondnrof Dos^ee. (1), Mr. .Justice Bircli and myself were 
justified in deciding, as we did, tliat there was sufliciont evidence (other 
tlian that improperly admitted! to justify the lower Court's judgment. I 
confess tliat it never struck mo, until some time after tliat case liad been 
/^decided, liow much difficulty tliere was in most cases of second appeal in 
our attempting to deal with the sutlicicncy of the evidence. 

On further consideration, I think that the only cases, whicli we may 
with proiaioty dispose of under such circumstances without a remanci. 
art! those wlicro, intlepondontly of tlie evidence improperly admitted, the 
lower Court has apparently arrivetl at its conclusion upon other grounds. 
Whtire this appears pretty clearly from the judgment, a remand is unnocos- 
s;u\. liecause tlion the error committed by the lower Court has not 
atVocted the decision U|»on the merits. (See s. .>7H of the Civil Procedure 
Codo'- 

Tl. therefore, only remains for us in this case to see whether, inde- 
peiKlently of the evidence improperly admitted, the Subordinate Judge 
has arrived at lus conclusion upon other grounds. Now. both Courts 
appear to have fouml, upon the evidence of a [297] large number of 
witnesses, that the land in .piestion forms part of l he plainlifT’s zeinindari 

The evidence improperly admitted related to the proof, or rather the 
di,l!roof, of tho dofondants’ nimhowla patta. But the defendants as it 
se.!ms to me. wore hound to prove tliat patta aninnatively. The onus of 
proving it lay on them : ami without such proof their case must of neces- 
sit\' fail. 
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Now. as to this patta, the Subordinate Judge finds, as I understand 
him (quite irrespectively of the documents which have been improperly 
admitted), that “no reliable evidence had been adduced by the defendants 
of tlie genuineness of their nimhowla patta;” and he says further, “ as 
that patta has not been pi’oved, tlie disputed land could not be held to be 
the right of tlie defendants, oven if it were within tlie boundaries given in 
the patta." 

He also says in conclusion that “there is no such satisfactory evidence 
on tlie record on behalf of the defendants, either documentary or oral, as 
would justify me in reversing the finding of the first Court." 

I am of opinion, therefore, that, in the present case, as the lower 
Court lias found for the jilaintiffs, upon evidence quite independent of 
that improperly admitted, a remand is unnecessary : and consequently 
that tlio appeal should be dismissed with costs. 

McDon'kll, J.— I concur in holding that in this case a remand is 
unnecessary. 

The Subordinate Judge has found that the defendants, ujion whom 
tlie onus lay. have produced no satisfactory evi<lence, eitlier documentar> 
or oral, to prove that the lands in dispute formed part of their nimhowla , 
whereas the plaintitV liad clearly proved not only his zemindari right to, 
hut Ills possession of, the said lands within twelve years of suit. It is 
clear, tlierefore, that the Subordinate Judge has. quite independently of 
the evidence improperly admitted, upon other grounds, confirmed the 
Mimsifs decision, and decreed plaintifi’s claim. This second appeal must, 
therefore, ho dismissed with costs. 

Appeal dtsviisscd. 
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Ui fore Sn Richard Garth, Kt., Chief Justice, and Mr. Justice 

McDonelt. 
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PUNN<R) SiSciH AND OTHERS {PlninlUys) V. NlUGHIN SiNGH AND 
oTHIiUS {Defendants)." I 3rd May. IHBl.J 
Arrears of fient — lialeof Rni imi/able — Dul;/ af Court— Beng. Act VIII of 1859. 

Thp ptiintifl sued for iirrf4r< of rent for tho year 1282 al the rate of R<!. 

Doi bicha The defendant .tUe«cd that rho rent was only fific.n annas , 
oii-ba The JudBc louiid that the plamiifT h.id not proved that the rate of rent 
WHS Rs. 2.8periM«h v. and, without fi.idins that tno '7" 

annas cuo the plaintiff a decree for that amount. The plaint g brought » 
subsenueoc suit foi arrears of rt'iit for thoy.ar 1283, who i it was ho d by ^ 
Court of first instance and by the lower Appellate Court, that ho could only 
cover arrears of rom at the rate of fifteen annas, that boiuK the rUc of ret t 
pivyalde for the previous year” within the meaning of s. 14. Beng. Act MU 
of'lHGU. 

Held that the decisions were wrong, and iiuiat be reversed. 

In a suit for arrears of rent, where the plaint.ll fails to prove ^be rate of rent 

claiVed .n the plaint. ,t U the duty of the Court to find proper ra e of lent 

pay abk' by the tenant to his landlord and not to give a decree merely for the 
rout adiBJLtcd by the tctiaiit. 

[Cone . 24 C. 433 1435) ; R.. 19 C. 650 < G-59> : D.. U O-T.-R. 483 1435^ 

• Appeals from Appellate Deerees. Nos ‘gf 

a,. .a 

March 1879. 
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This case witl^ nine others were suits instituted by the plaintiffs for 1881 
arrears of rent for the years 1283, 1284 and 1285 (1876, 1877, 1878). The May 3. 
facts are set out in the judgment of the Court of first instance, the mate- 
rial portion of which is as follows : — 

" Tlie admitted facts of the case are these ; That the plaintiff's brought 
thirty-five rent-suits for the years 1281 and 1282 F.S. (1874-1875) 

against the non-resident cultivators of the village Futtehpur Kandlira; 

that Baboo (Jokul Chand, my predecessor, disbelieved the evidence addu- ^ 298 = 

ced by tlio plaintiff's to prove their alleged settloinont of rent at tlie ® 
rate of Ks. 2-8 iier bigha, and decreed the claim at tlie defendants’ 
admitted jama ; tliat tlie plaintiff’s appealed from his decision to the Judge 
who confirmed the decrees passed by this Court; that they then appealed 
to [299] the High Court, which remanded five of the thirty-live cases for 
re-trial, and refused to hear ajipeals in the reinaining thirty eases, because 
the amount was below Hs. 100 in each of those cases; that the District 
.•\ppeliato Court, on the 2nd of September 1878, passed a decree at the rate 
of Hs. 2 jior bigha in the five remanded cases, on the ground that tlie rate 
of rent was Hs. 2 previous to the year 1280, and that the Court refused to 
hear reviews in the remaining thirty cases. 

“ The plaintiffs have brought these ten cases at the rate of Hs. 2 per 
bigha, at which they obtained decrees against the five tenants on remand. 

They have proiUiCcd the same papers upon which the Judge acted in a%vard- 
iug decrees at the rate of Hs. 2 jici liigha in the remanded cases. They 
have proved them. There can he no doubt that tlu* defendants alleged 
a very low rate of their hoUlings. and have not proved tlunn to the 
satisfaction of the Court. But the question is. whether plaintiffs 
can claim rent at a higher rate than what was awarded for the 
years 12.81 and 1282. It is admitted iliat no fresh settlement 
was made for the succeeiling years; tliat no written contract has 
been laUeii from the defendants; and that no notice of enhance- 
ment has been served on them. In m\ ojiinion tlio plaintiffs, after having 
failed to succeed in their claim for the arrears of rent of the years imme- 
diaUdv preceding at a corlain jama, cannot turn round and come to 
Court on a different allegation. Tlio previous decrees, wliothcr rigiit or 
wrong, are final. No doubt, in those cases the proper course would have 
heeii as directed by the fligh Court, and adojited by tlie-ludge, in the 
fiv<! iemand«;d cases, to tiiul tlie actual rale of rent paid independent of 
the alleged settlement of plaintiffs, and of tho rates >t.ated by tlefendanbs 
wiion their rosiiect ive allegations seeinc<l incinrect . hut I liavo my doubts 
whether tho same coui-.so shoukl bo adopted in tho present cases after the 
decrees for tlio defendants' admitted jama wen; passed for the years 1281 
aii<l 1282. Supiiosing that the rate of rent was Hs. 2 iier biglia for 1280, 

(hat state of things did not continue in 1281 an<l 128-J. hy tlie happening 
ot an event, namely, the passing of decrees which were passed by a cotn- 
petoiit Court and are final between the parties. It has lieen argued that 
those decreos arc [300] binding on the jilaintilT only for the years 1281 
iiml I 282. But to pass a decree in iilamtiffs' favour at a higlier rate would 
ho to aid contrary to s. 14 of the Hent Law, which exju-essly provides that 
a tenant sliali not bo liable to pay a higher rout than what he has paid in 
Liie year immediately preceding, unless he is duly served with a notice of 
enhancement. Under all these circumstances. I am of opinion that tho 
jdaintiffs cannot recover rent ac a higher jama than whut is admitted hy 
the defendants and what was decreed for tlie years 1281 and 1282 ” 

On appeal, tlie Judge of the lower Appellate Court said “ In tho 
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opinion of this Couit the view taken by the JIunsif is quite correct. Tlie 
plaintiffs could not possibly have obtained, and do not say they did obtain, 
a greate ramount of rent than was actually decreed. This being so, that 
amount and no other wa.s, in the terms of s. 14 of Beng. Act VIII of 
1869, the rent payable for the previous year, and the plaintiffs cannot sue 
for more rent except after notice of enhancement or on the strengtli of a 
new agreement. The plaintiffs appealed to the Higli Court. 

Baboo Mohcsh CJiinidcr Choirdhri/ and Baboo Ohiinder Madiiuh 
Ghose, for the appellant. 

No one aj^^'eared for the respondents. 


•lUDGlSIENT. 

The judgment of the Court (GaRTII, C.J.. and McDoNELL, J.) was 
delivered by 

GAltTil, C.J. — Tliis suit is brought against the defendants for the 
rent of a jote for the years r283. 1284 and 1285, the plaintiffs elaijning 
at the rate of Hs. 2 per bigha. 

They say in their plaint tliat they are, properly speaking, entitled to 
rent at the rate of Rs. 2-8 per higha, hut tliat the recovery of such higlier 
rent depends “upon the adoption of other steps,” by which we understand 
them to mean, that to recover the higher rent tliey must bring a suit for 
enhancement. 

The answer of the defendants is this, that the plaintiff's brought a pre- 
vious suit against them for the years 1281 and 1282, in which they claimed 
rent for the same jote at the rate of Hs. 2-8 per higha : that their answer to 
that suit was, as it is now, that their pro|)er rent was fifteen annas per bigha: 
and that in that suit, as the plaintiff’s tailed to prove the rate of Rs. 2-8 
[30l] wliich tliey claimed, a decree was given in their favour for the sum 
which the defendants admitted, -nanieh , at the rate of fifteen annas. The 
defeiulants say, ttierefore, that as fifteen annas was adjudged by the Court 
to 1 ) 0 , as between them and the plaintiff’s, the proi)or rate of I'ont for the 
years 1281 and 1282, and as notliing liad occurred since to alter that rate, 
the i)laintiff’s cannot recover the rent which ttioy claim in this suit, — 
nanielv', at the rate of Rs. 2. 

Both the lower Courts have adopted the defendants’ view of tlio 
matter. They say that, in the former suit, the rent was recovered by tlie 
lilaintiff's at the rate of fifteen annas per higha for the years 1281 and 1282, 
and that the plaintiffs cannot recover more without bringing a suit lor 
enhancement. 

Now. for llie pur))Ose of understanding rightly the effect of tlie judg- 
ment which was given in tlie former suit, wo tliink it necessary to refer to 
tlie i)roceedings, not only in that suit, but in live otlier suits whicli wore 
brought at tlie same time against other tenants by the same plaintiffs, and 
in wliich the latter claimed rent for the years 1281 and 1282 at the mto 

of Hs. 2-8 ptn' liigha. , . 

In all these suits tlu* defendants alleged that the proper rate of rent 
was fifteen annas. The Nfunsif fouml that the {ilaintitTs had faded to 
prove the rate whicli tliey claimed ; and that the fifteen annas allegoc 
the defcncliints respectively was the pro|)er rent. So m oacli case he gave 

the plaintiffs a decree accor<lingly. TA i. iT .i.,,. 

.\|)peals wore then preferred in each of the cases to the District 

who affirnusl tlie decision of the hut in a very ’ ’ 

and it is upon the language and meaning of his judgment that the Questi 

wliich wo liave now to tlecidc in tliis case depends. 
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After considering the question, whet.her the plaintiffs had proved 
their case, and wlietlier the proper rate of rent was Rs. 2-8, )ie found that 
Rs. 2-8 was not tlie jiroper rate. He apparently made no enquiry, and 
anived ac no decision as to whether the rate alleged by the defendants 
was tlio proper one : indeed, lie states that “ the defendants’ case is very 
likolv to be false.” But he nevertheless confirmed the decree of the 
[302] Munsif, giving tlie plaintiffs in each case a decree at the rate 
admitted liy tlie defendants. 

He then goes on to say, “at tlie request of the iilaintitt's' pleader, I ® 
record the fact, that I do not find as a fact that rent has hitherto been 
paid at the rate alleged by the defendants. I merely find that it has not 
been paid at the rate alleged by plaintiffs.” 

That being the judgment of the District Judge in all the cases before 
him, five of those cases came upon appeal to the High Court. The case 
against the present defendants could not lie so apiiealed, liecaiisc the value 
of the suit was not sullicient to admit of it. But we desire to refer to the 
jinlgniont of the Division Bench of this Coui-t in tlie cases which were 
apiioaleil because that judgment puts a construction upon tlie judgment 
of the District Judge, with which we entirely agree. 

Tue learned Judges of this Court (Jackson and White, JJ.) delivered 
judgment m one of the aupeals only (No. 141 of 1877), and the effect of 
their judgment was, that the District Judge had come to no decision at 
all as to what the pioper rent was. 

.Mr. .liistico Jackson, after stating what was the contention of the 
plaintiffs in second appeal, ---namelv. that the District Judge liad not 
found any rale of rent to be the proper one, and that he was houiul to 
decide that «piestion, goes on to say: — “The Courts are hound to 
ascortain, as closely as they can, what the real controversy between the 
laiKllord and tlio ryot is. On this account, I tliink the lower .\ppellate 
Court ought to have ascertained what rate of rent was payable to the 
plaintill, it the rate of lis. 2-H was not iiayahlo: and as that Court has 
intimated something more than a doulit, whetlier the defendants had made 
a true statement ol their case. 1 think the case must go hack to tlie Court 
below, in order lo a further trial of that <piestion.” 

Tlie High Court remanded the case, in order that the District Judge 
miglit find, what he had not found wlien the case was before him, wliat 
was tlie proper rent payalile by the defoiulants; and it appears t hat, on 
tlio remand, the then District Judge found that Hs. 2 was the proper rent 
payable liy the defendants [303] for the years 12KI and 1282. That 
being the result of the suits which wore appealed to the High Court, we 
liave now to see how far the parties to this present suit are afiectetl by 
the judgment of the District Judge in the suit between the plaintiffs and 
the prosonf .lefeiulaiits, which was not appealed to the High Court. Is 
that judgment liinding upon the parties to lliis suit, as having doLormined 
wliat was tlie proper rate of rent for the yeirs 1281 and 1282? 

Wo entirely agree with the learned Judges of tliis Court that the judg- 
ment of tlie Distriet Judge in tlie former suits determined nothing of tlie 
kind. His judgment is so far binding lietweon the parties, as regards the 
rent for the years 1281 and 1282. that the plaintiffs could bring no other 
suit against the defendants for the rent for those jiarticular years. But 
as the District Judge professedly <lid not determine the question between 
the parties, wliat was the proper rent duo by tlio defendants for those 
years, we think that this judgment in no way estops the iilaintitVs in this 
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i Pioving what the proper rate of rent was for the vears 1283. 

It was one thing to adjudge that the plaintiffs should recover from the 
defendants as the rent for those years the sum which the defendants 
adiiutted to he due. It was another thing to adjudge that the sum so 
admitted by the defendants was the proper amount of rent. 

We must, therefore, remand this case, and the analogous cases which 
depend upon it. to the Munsif’s Court, for re-trial. W'e observe tliHt the 
Munsif appears in the Court below to have received in evidence the decrees 
which were made by the District Judge on remand in the other five cases 
against other defendants. It is clear that he has no right to do tliis. 
He is bound to try tliis and the analogous cases upon their own respective 
luciits, and to ascertain wjiat is the proper amount of rent in each case. 

The costs of this appeal will abide the result ; and the analogous cases 
will be governed in all respects by this decision. 


Cases remanded. 


7 C 30* (P.C.) =8 1 A. 46 = 10 C L.R 349 = 4 Sar. P.C.J. 225 = 9 Ind. Jur. 327. 

[304] PRIVY COUNCIL. 

Present : 

.Sir B. Peacock. Sir M. E. Smith. Sir R. p. Collier and Sir R. Couch. 

[Oti. appeal from the llujh Court of Judicature at Fort TF/7//a»i in Bengal 

in 6 C. 


Raml.Mj Mookeu.iee {Plaintiff) v. The Secretary of State for 

India in Council and others {Defendants). 

{yth and lOtli February and 1st March, 1881. J 

Hindu Tjftiv — of Will—Ust of words ** itutm poiUradi hrtxnxe *'^Condilio^i 

9Hbse*iuen(. 


In a will, the worJs ** putrn poutradi krnme^"' reco$;niz^cl apt for conveying 
an estate of inbcritancc, do not limit tbo succession to mate doscendaiits, and 
will include fem^ilo heirs of a female, where by law the estate would descend to 
such heirs. 

The will of a Hindu who died, leaving only a widow, a daughter's daughter^ 
and a brother, directed as folio w.s : — 

n no daughter or daughter's son of mine should be living at the time of 
the death of my wife, then iny grand-danghter (daughter's daughter) shall bs* 
come the proprietrc>s of my property, and shall remain in undisputed possession 
thereof ‘ putra pou(tadi krame.' 

** 8, If thA death of my wife should take place before my daughter's daughtj?r 
arrives at majority and boars a sod, then the whole of the estate shall remaiD 
in charge of the Court of \V irds, until she arrive^ at majority and bears a 
son. 

If my daughter's d iughter should be barren or a sooless widow, or if she 
should bo otherwise disqualified, she shall not become entitled to my property, 
Imt shall receive an allowance of Rs, 300 per mensem for her life. 

“20. If no bou or daughter should bo born to me, and if my daughters 
daughter .should die before she bears a son, or if she should be barren or become a 
bOllIc.SS widow, or bo otherwise disqualified, thou the whole of my properties shal 
pass into the bands of Government." 

Tbe will further directed the use of the money by tbo Government in that 
event, for certain charitable purpose. 
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III an administration suit brought by iha Seoretary oC State in Council against 
the testator’s brother, wife, and graad-d tugbter, for the carrying out of the trusts 
of the will— 

Held, that oUose 7. if it stood alone, would confer an absolute estate on the 
daughter'^ dnu^btec ou the dc^tb of the widow ; 

That the disqualification in clause 9 must come into operation, if at all, 
at or before the death of the widow ; and that it was unnec.ssary to decide 
[305] whether, if they had been condition-t subsequent, they would or would not 
have been in violation of Hindu law ; 

That clause ‘iO was supplementary to clausa 9. and that by it, the gift over to 
the Governmont was to take eflect. if at all. immediately upon the widow’s 
death, in the event of the grand-dauehier dying before her without having borne 
a sju. or iu the event of the grand daughter being disqualified at the date of such 
death. 

One pos-ihle event not having been provided lor oy the will, viz., ibat of ibe 
graiid-daucliter predeceasing the wilow, having borne a son, tboir Lcid.'hips 
did not decide what would happen on the occurrence of that event, The rights 
of a son yet unborn would not, in the ca>esupposea, beafiected by any judgment 
iu these proceedings. 

Ladp Langdale v. Briggs (1), as explained in the Tagore ease (2). approved. 

22 B. 355 (3G7I ; 107 P. W.R. 19 12 = 14 Ind. 0»s. 73 : R.. 20 C. 906 ; 12 M. 411 
(419) ■ 12 C. 6o.^ I685I-. 8 C.W.N. 266 (271); 6 Ind. Oas. 361; 7 C.L.J. 291 '2931 ; 
17 C.L J. 464 ; D,, 31 C. 561 (569).] 
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.•\fpk, 4L from a decrAe of tlm liifih Court of Hengal (3rd March 
1H79), reverding a deoieo of the District Judge of Iliighli {2yth March 
1B77M3). 

The decree of the High Court, of 3rd March 1879, against which 
this appeal was preferro i, was made in an administration suit brought 
hv the Secretary of State for India in Council, against the present appel- 
lant and two of the respondents, for the puroose of obtaining a declara- 
tion of the true construction of the will of one Beharilal Mookorjee. who 
died in 1871 at Boinchi. in the Ilughli district, possessed of considerable 


estates. 

The clauses of the will, giving rise to iiuestions on which the Courts 
ill Iixiia differed, are set forth in their Lordsliips’ judgment. The Dis- 
trict Judge of Hughli decided that the will, in so far as it went beyond the 
gift of a life-interest to the testator’s grami-ilaughter. was invalid : and 
that the gift over to the (roverninent was. tlierofore, inolTectual. He 
held that, “ in the event ol failure of any inale Heir to wliorn Hoti Dasi 
is to transmit tlie estate at her <leath. the GovornmenC is to Ijecoine 
trustee for certain charitable purposes. Inasmuch, however, as it has 
been hold that the wdl. so far as it goes bevond the gift of the life- 
interest to the gritnd-daughter, is ijad. this furt her provision is also null 
and void." Against this decision all the parties to the suit severally 
appealed. 

[3063 The High Court reversed this <locision anil iinide the follow- 
ing decree : "Tnat the decree of the lower Court he set aside, atnl in 

lieu thereof it is hereby declared, that the will exocuto.l by Beharilal 
Mookerjee. and bearing <late the 9bh of .August 1870. is a genuine and 
valid instrument. And it is further declared, tliat, under the said will, 
Srimoti Kornoleh Kamini Debi, widow of the said Beharilal Mookerjee. 
deceased, is entitled, as a Hindu widow, to enjov the profits of the 
estate left by the said BehariUl. subject to the payment of rupees 

(1) 8 DcG. M. & G. 391. 12) 9 B.L R. 377. 

(3) Reported in I.L.R., 5 Calc.. 22S, vom-, Ilorx Dast Debt v. The Secretary of 

Slate for Itidia. 
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per mensem to Sriraoti Hori Dasi Debi for 
afe. as in the saicl will menlioned ; and that, on her death, the said 
Snmoti Hori Dosi Debi, Rrand-daughter (daughter’s daughter) of the 
said Beharilal Mookei'jee, if she ho living at tlje time, and is not liarren 
or without a living son, or otherwUe disqualitied. will be entitled to sufi- 
ceen to tlie estate left by the said Beharilal Mookerjee, deceased, absolutely. 
And further, tnat the gift over ro the Government for purposes mentioned 
in the said will, in case of the s dd Hori Dasi not surviving, or being other- 
wise disqualified, as in the said will described and mentioned, is good and 
valid. .And it is further declared, that, in the event of the said Hori Dasi 
being disqualifii'd as aforesaid to succeed to the said estate, she shall be 
entitled to a monthly allowance of Es. three hundred (Rs. 300) only out of 
the proceeds of the said estate. And it is hereby further ordered, that 
the lower Court do frame a proper scheme for the due administration of 
the ti usb-fund for charitable purposes and the like, created by the said 
will of the deceased Beharilal Mookerjee, and that the administration of 
tlie said trust-fund he entrusted to the said widow, who shall be assisted 
ill the said administration by Rakha 1 Das Chowdhri and Sitanath Banerjce, 
as provided in the will aforesaid, sulijvct, as therein providerl. to supervision 
by the Collector of Ilughli, and also to removal in case of miscon- 
duct or negligence. And it is further ordered and decreed, that. the defend- 
ant, Kainlal Mookerjee, do pay to the Secretary of State ana''.Komoleh 
Karnini Dchi and Hori Dasi Debi the sum of rupees four thou3»nd two 
hundred and seventy-two (Rs. 1,272) to ho apportioned hetweeVthem. 
being pai^. of > he co'its incurred by them in this Coui t ; and do fiirtN®r P^'V 
to the [307J Secretary of State the sum of rupees one thousand (Rs. JUOOO) 
only as c.»sts for coun-ol’s foes in tlm Court below; and further do be^ 
own costs of ttiis Court an.l of the Court below. And it is further ordt^^ 
and decreed that the remaining costs incurrod by the Secretary of Sta?f' 
Koinoleh Karnini Debi, and Hori D.isi Debi. in tins Court, whicii at\ 
hereby asst-ssed at rupees two thousand seven hundred and fifty-fiveX 
(Ks. 2,7.jr)), as also tlie costs incurred iiy them in tlie Conrr, below, ho paid \ 
out of the esttte left hv the deceased Beharilal ^Iookeri<.o aforesaid .And ■ 
it is fiiril><'r ordered and <iecreed that the cost.s incui red by the defendants 
Rakhal Das Chowdhri and Sitanath Banorjee. severallv, in the Court 
below, he likewise paid out of tlie said estate of Boh.trilal Mookerjee 
deceased." 

A/i . Monhii/Itfl Cooksv)!, Q.C., and Mr. Mtu nn . for the appellant. 

Mr. Co// /e. C . and Mr. II oodro/Ze for the Secretary of State for 
I ndia in Council. 

Mr. Graham, Q.C.. and Mr. Coircil foi Komoleh Kamani Debi and 
1 loii Dasi Dohi. 

Mr. Moiilaoiie Cuoksoii. Q.C.. for the aunellants. — The disposition 
attempted in this will goes hevo/id the limit permitted by the Hindu law. 

An ulterior estate inay hecroitel to take elfect on the termination of a 
life estate in favour oi a person, either i/i fact or in contemplation of law, 
in existence at the death of the testator — Soorjrcmoncy Dosscc v. Denobun- 
dhu .l//////o/i' (1) anrl Jatindrnmohmi Tayorf v. Gancndramohati I'aQorc {2) \ 
Mayno’s JIiiiilii Luv and Usage, paiu. 3.50 But in this case there is 
an inetToctual attempt to create a future iuterest in favourof a grand-daugb- 
tor’s sons when horn. Tlie vvords p/^Dvi po/tfraJ/ /traw/c ’’ must have been 
usei'i in clause H to indicate descent to male descendants only. The proper 


(1) (5 M l. A. 526. 


(2) 9 B.L.B. 377 
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construction of clause 20 supports this view of the testator’s intention. 
Clauses 1 to 6, relating to interests anterior to the gift in question, are not, 
[308] under the aauie rule of construction, precisely as clauses 7. H, 9 
and 20. The former merely follow the law of succession ab inteMato and 
any lacunae can be hlled up by it. But as to the latter the bequest can 
only he brought within the law by strainit g the construction — a course 
not permitted — Mainwariny v. Becvar (1) and Leake v. Hobinson (2). The 
testator’s intention must be taken as expressed by the words used, by 
wliicli alone the validity of the bequest must be tested : for words cannot 
he supplemented or iiltered, even if intestacy should result from refrain- 
ing from so dealing with a defective disposition — Chapman v. h'otcn (3) 
and Oliver v. Frank (4). A similar case of gift to a class of sons occurrod 
in Bernal v. Bernal (.0). .Again, at any period of her life, the grand- 
daughter miglit come under the di'^qualitication referred to in clause 
20. Thus the will is uncertain as bo the point of time fixed for the 
fultilmenb of the conditions under which the estate to the grand- 
daughter and her sons is to take effect. But by Hindu law the object 
of a gilt must lie certain and known — Jalindramohan Tayore v. Ganendra 
mohnn Taijore (h) ; Vayavastha Darpana. 606. Again, hy Hindu law, the 
property of a female (slridhan) is at her absolute disposal ; so that the 
Hindu law is contravened hy the limitation in favour of male descendants. 
If the gift can bo taken to bo alisoiuto. it then will fall under the rule that 
an absolute gift cannot be <livesr.ed by a direction which is only to take 
elTect contingently nnon an uncertain future event. The result is, that the 
gift is one whicli the Hindu law cannot recognize. He also referred to 
Amirtolal Dose v. linjonecknnt Muter (7) ; Ma\ ne's Hindu Law and Usage, 
2nd editi<in, chap, xi ; Macnagliten’s Hindu Law, Yol. li, case 1-5, 
pp. 221, 222; N'aynviistha Darnana. 606: and Sondnminey Dossec v. 
Jotjeshchundrr Dull (8). 

Mr. Woodroffe (with whom was Mr. Conic, Q. C.) for the Secre- 
tary of State ill Council, rosountient. — If the 7tli clause [309] had 
stood alone, Hori Dasi, the {laughter's daughter, would have taken 
an ahsoliHo estate of inheritance on the death of the whIow. The words 
“ puira poutrndi kravie" do not indicate any intention to exclude females 
from the snci ession, hut are apt and sullicient lo create a general estate 
of inlieritaiico — Jaltnd rninohnn Tnyore v. Onncndriunohnn 'Tai/ore (GJ, 
Kisli Kishore Uhuttochnrjea v. Seetamonce. Bhnttaeharjc'i (9/. and Bhoohun 
Mohitti Debya v. Ilumnh Clinndcr Choirdhry (10). The argument for 
the appellant rests on a c.onsbi uction of those words which they will not 
boar. Tliero is no rule of Hindu law preventing the creation of an 
atisoliite e^cato in reiiiaiiKler upon a condition. In this ease the estate 
was creattxl con.litional uuon uho grand-daughter s nob being disoualitied, 
either in tlm manner pointetl out hy the will, or otherwise liefore tlie death 
of the willow. The widow’s death was l\to piinctum teni/juns. Ho referred to 
Soorjeenioney Dossen v. Dcnobundhu Mulltck (11). 

Mr. Graham. Q. C., arnl Mr, CoirelL for tfio other ios|)On<lents. -’Phe 
esfate given to the grauri-daugliler was a general o.slate of inlieritance 
uot limited to her male descendants Haja yur.sin.j Dvbi v. Buy Koylas- 
nnlh (12). Tim will did not contemplate the divesting of the estate when 


(1) 8 Haro 49 2 Met 8G3. I8| Burr. lfi2G 

(41 3 M AS (5) 3 K. A C. 559. (G) 9 B L.R. 377 

(7) L. R- l-A. 113— 15 B. L. R. 10. lyj 2 c 372 

(9. 7 W. U. 320. HO) L.R, 5 I. A. 138 = 4 C. 23. 

(11) G M. I. A. 5‘2G. (12) 9 M.T.A. 55. 
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once it had vested, which it would do on the death of the widow, provi- 
ded that the grand-daughter had not then become disqualified. Such a 
limitation of future rights, defeasible only upon a contingency which 
might never arise, is good by Hindu law. The decree does nob properly 
express tho conditions, agreeing in that respect, neither with the will, nor 
with the judgment. 

Mr. Montague Cookson, Q.C., in reply, referred to Hampton v. 
Ilolmayi (1). 
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JUDGMENT. 

Their Lordships’ judgment was delivered by 

Sir R. P. Collier. — This was an administration suit for the 
purpose of carrying into effect the trusts of the will [3l0] of one 
Beharilal Mookerjee, instituted by the Secretary of State for India, in 
whicli Komoleh Kamini Dehi. widow of the testator. Mani Lai Bundo- 
padhya, father aud guardian of a minor. Hori Dosi Dobi. daughter’s 
daugfiter of the testator, and Ramlal Mookerjee. a brother of tlie testator, 
were made defendants. Two other defendants were afterwards added, 
described in the will as advisers of the widow. The pliint concludes in 
those terms — 


But as the defendant No. 3, Ramlal Mookerjee. has impeached the 
will as a forgery, and as defendant No. 1. the widow, who has the 
management of. and is in the enjoyment of the profits of, the estate 
nmler the provisions of the aforesaid will, has omitted to tnko any 
action to have the validity of the will determined, or to carry out 
the charitable bequests therein contained, though the period for 
carrying out such bequests has expired, and as the rights and interest of 
this plaintifT, as well as of other por.sons interestod in tfm above will, 
are thereby seriously endangered, it is therefore pr.ayed, t hat the authen- 
ticity and validity of the said will may he declared, and that the said 
Komoleh Kamini Dehi. defendant No. 1, be directed aud enjoined to make 
over to tho Collector, or such other trustee or trustees as the Court may 
appoint, tile sum of ooo lac and fifty tliousand (Rs, 1 ,.jO, 000), in Govern- 
meut securities, for the establishment of tlie aforesaid scl^ool and hospital, 
and a further sum of rupees one thousanrl (Ks. 1,000) (sec) for the furnish- 
ing of Mio said school and dispensary ; and further, that the rights of the 
several i)arties under the will maybe ascertained and (leterminod. and that 
a scliemo for the due administration of the trust under the will may be 
propounded, with such other relief as the Court may think lit to grant. ” 

Beharilal Mookerjee. a wealthy Hindu, made the will in question on 
the 0th of .August, 1870. He had tlien a wife living. He IukI never had 
a son, hut had had a daughter, who had died, leaving an infant daughter, 
Hori Dasi Defii. As he was then not passed middle age, lie may have 
roasonahly contemplated haying fuither issue. He died on the 12th 
of August 1874. without sons or daughters, leaving his wife and grand- 
daughter bun surviving, and a brother. Hamlal Mookerjee, tlio [31 ij 
defondant, with whom ho had not been on gooil terms. The material 
parts of the will for the purposes of the present appeal are as follows : — 

" 2. I have no son at present. If one or more sons should be born 
to me hereafter, aiul should have arrived at majority at the time of my 
death, then he or they shall be entitled to my properties according to the 
shastras. 


(») L.R. 5 Ch. Div. 183. 
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“ 3. If my son or sons or any son (of mine), should be a minor at 
the time of mv death, then the whole of my properties shall remain under 
the Court of Wards until my son. or. in the case of my having more sons 
than one. until ihe youngest son, has attained majority. 

“ 4. If grandsons or great grandsons of mine should lie living at the 
time of my death, they shall be the owners of my property according to 
the shastras. 

“ 5. If no sons, grandsons, or great-grandsons of mine should be 
living at the time of my death, then my wife. Srimoti Komoleh Kamini 
Dehi, shall he proprietress of the whole of my properties, according to the 
shastras. Hiui shall enjoy the nrolits thereof during her lifetime. 

’* 6. II one or more daughters should he born to me. then, on tlie 
death of my svife. she or they, and. on the death of her or of then}, my 
grandsons (daughter’s sons),’ shall be the owners of my property according 
to the shastras. 

"7. If no daughter or daughtei’s son of mine should be living at 
the time of the death of mv wife, then my grand-daughter (daughter’s 
daughter), Srimoti Hori Dasi Debi. shall become the proprietress of my 
property, and shall remain in undisputed possession thereof from genera- 
tiou to generatiou. 

‘‘8. Tf the ileath of my wife should take place before my grand- 
daughter (daughter's dauehterj arrives at majority and bears a son. then 
the whole of the estate shall remain in charge of the Court of Wards, until 
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sho arrives at tiinjovity and boats a son. 

“ 9. If my grand-d.iughtor (daughter’s daughter) should be barren 
or a soilless widow, or if slie should be otherwise disqualified.- she shall 
not become entitled to my property, but shall receive an allowance of 
Rs. 300 per mensem for life.” 

[312] Here follow he<iue>ts for the purposes of establishing a school 
and dispensary, with rosiiecb to which no question now arises. Clause 


20 is in these terms: — 

" If no son or ilaugliter should he horn to me, or if my grand-daughter 
(daughter’s daughter) should die heforo sho bears a son, or if she should 
he barren or become a sonloss widow, or be otlierwise disqualitied, then 
the whole of mv properties shall iv.iss into the hands of the Government. 
The wliole of the profits of my estate, which shall romain as surplus 
after the expenses coimectc'd witli tlie various matters specified aliovo liave 
been defrayed, shall he employed Iry the Government, as it tliinks proper, 
in the improvement of tlie scliool and dispensary, and in alleviating the 
sufferings of the blind, the lame, the poor, and tlie helpless of my native 
village, and of tlie iieiglihouring villages.” 

.\ftor some pr<*\ious procciedings. whicli it is not now necessai y to 
refer to, the present suit was instituted on the 19tli May 1S7G. .\11 the 

defendants, except Hamlal, supiiorted the will, and the widow submitted 
that she had carried out its directions to the host of her ahility. 

Hamlal disputisi tliefactum of the will. lie also maintainod tiuitno part 
of it was effectual except that w hich gave tlie estate to the widow for life. 

On the cause coming on for hearing heforo Mr. Ih insep, the .Judge of 
Huglili, ho was of opinion that tlio making of the will was fully proved ; 
that, under its inovisions, and subject to the payment of an immediate 
legacy of Hs. l.."> 0,000 for charitable puiposes, the widow took a life-interest 
in the estate ; that, on her doatli, ilori Dasi, if not disqualified, would 
succeed and take a life-int<Mest ; Imt that, after the death of botli ladies, or 
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1881 on the death of the widow, if Hori Dasi should be then disqualified, the 
1 . estate W'oulcl pass to the next legal heir of Beharilal RIookerjee, a supposed 
p devise to the male descendants of Hori Dasi being, in the Judge's view. 

opposed to tlie rule laid down in tlie Taf/ore ca^e (l.l, and ineffectual, and 
Council, the devise to Government coming after it being thus defeated. He 
also directed, that the fund created by tlie legacy should be vested 
^ _ [313] in the Collector as trustee, but declined to propound any sclieme 

o • the management, and he ordered tliattlie costs of all the parties should 

8 I-A 46-10 come out of tlie estate. 

Against this decision Hori Dasi appealed, on the ground that her 
4 3ar. P.C.J. ipteiest had been unduly curtailed. 

Ihiinlal, on the ground that Hori Dasi took nothing under the will ; 
he no longer disputed its factum. 

Tlie Secretary of state, on the ground cliat tlie gift over to tbe Gov- 
ernmont, in certain events, ought to liave been lieldgood. 

The High Court held cliat Beharilal's intention was toconferon Hori 
Dasi, if she survived, and was, on the widow’s death, not disqualified, an 
absolute estate, and that Ids intention was effectuated ; also ttiat the gift 
over to tlie Government, whicli they interpreted as taking effect in tlie 
event of Hori Dasi not surviving the widow, or being disqualified at the 
time of tlie widow’s doath, but not in the event of her becoming sub- 
sequently disqualified, was good. 

Tlie High Court, indeed, observed ; 

‘ Tlie only case not clearly provided for in the will seems to be this : 
If Hoi'i Dasi had a son who survived her. but herself died before the 
widow. W as it intended that the (jovermnent should take, or was the son 
to take? Oil the one hand, neither of the further events contemplated in 
the '20th clause wouhl have arisen, i.r.. Hori Dasi would not have died 
without gi\ ing birth to a son. nor would she bo disqualified at the death 
of thewidow, unless wesa\’ tliatdeatli itself is included in disqualification; 
nor, on tlu* oilier hand, coubl Hori Dasi’s son easily succeed, being 
a stranger, and not piovided for in the will. But we need not occupy our- 
selves with a case not hefoie us.” 

A decic'O was diawn ui). which, in some points which will be subse- 
quently refeire*! to. is not in conformity with the judgment. 

No argument has been iidilressed to their Lordships founded on the 
first six clauses of the will, which aie no more than bequests in accordance 
with what the testator conceived to ho tho rules of the ordinary Hindu 
law of succession. .\11 of these, except the oth, refer to ])ossihlo events which 
did not happen. [3l4] The fith describes an ordinary Hindu widow’s 
estate, which would take effect on the death of tho testator by ojieration 
of law. Tho argument in favour of the appellant has been founded on the 
7th, Hfh. nth and 20th clauses. 

It was not, and could not be disputed, that, since the case of S’oor- 
jci'movi'u Dossf']! V. Denohumlo Mulbck (2), recognized and confirmed as 
that case has been in the case commonly calleil tlie Tagore case— /ofw- 
draviohoii Ttif/orti v. Gnni'.nflrnniohan Ttiijore (3) and in Bhoohun Mohini 
V- flurrish Chnnder Choivdhry (4). a gift by will upon an event 
which is to liappen, if at all, inimcdiatoly on the close of a life in 
being, to a poison in existence, and capable of taking under the 
will at tho testator’s deatli, was good and valid under Hindu law ; 


(1) 9 B-L.R. 377. 

(3) 2 L.R. I. A. Sop. Vol. 47 =9 B L.R. 377. 
14) L.R. 5 I. A. 138 = 4 C. 23. 


(2) 9 M.I A. 123. 
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and consequently that it was competent to the testator, by the 
use of apt wards, to confer an absolute estate on Hori Dasi on 
the death of his widow. But it was argued that the word “ putra 
poutradi krame ” (translated in the record “ from generation to genera- 
tion,” expressed in their etymological sense an intention on the part of 
the testator to limit tlie succession to tlie heir male of Hori Dasi : that the 
gift, being " stridhan,” would descend by law, in the first instance, to her 
unmarried daughters equally with lier sons, and tliat in its further des- 
cent females would have peculiar rights ; tliat, therefore, the testator had 
endeavoured to create an estate of inheritance in her inconsistent with the 
generallaw of inheritance, whicli endeavour, xmder the authority of tlie 
rngorc case (1), would render liis gift to Hori Dasi void, or, at tlie least, 
would prevent its operating further than to give her an estate for life. This 
latter view was adopted by the Judge of first instance. Upon this question 
the High Court observe — 

We dissent entirely from the learned Judge, wlien he holds tliat tlie 
words ‘putra poutrculi kramt' denote an attempt to limit tlie succession 
to Hori Dasi’s male descendants in any manner opposed to the decision in 
the Tagore will case Tapore v. Tatjorc (1) : tlie devise and bequest to her 
are con-[3 l5]tained in the words ‘ adhikartni haibek,' and the words added 
are merely usual words implying an absolute and heritable estate. 

” If these words are to be internroLed in the sense applied lo them 
by the Judge, very few grams in the Bengali language could stand, because 
the formula is one constantly used to show that the estate is to go 
beyond the life.” 

The efi'ect of these words is thus spoken of by Sir Barnes Peacock in 
delivering the judgment of the Higli Court in the Tagore case — Jatindra- 
viohan Tagore v. (JiDieiulroniohnn Tagore (2) : — 

” gift to a m tii and his sons and grandsons, or to a man and his 
sons’ sons, would, in the absence of anything showing contrary intention, 
puss a general estate of inheritance according to Hindu law. I believe 
the words usually u^ed in Bengal are 'putra {loutiadi kranie,' and in the 
Upper Provinces ' nnslau hand nnslan.' the literal meaning of tlie former 
being to sons, grandsons. Ac., in due succession, and of the latter in 
regular descent or succession.” 

The correctness of these observations was not questioned in the 
judgment on appeal. It was not denied at the bar tiiat these words, tliougli 
undoubtedly importing the male sex in their primary signification, would, 
in the case of a gift to a male, ho road as words of general inheritance, and 
would include female as well a*s male lieirs, where, by the law. his estate 
would descend to females. Their Lordships feel no greater <liHicnlty in 
applying them to the female heirs of a fomah*. wliero. by law, tho estate 
Would descend tosucli lieirs. and see no sufficient reason for narrowing tiie 
construction of words which liave l>eon often recognized in Iinlia and hy 
fchis Board as apt for conferring an estate of inheritancx*. I’liey ar«' of 
opinion that clause 7. if it stood alone, would confer an absolute estate on 
Hori Dasi upon the <U*ath of the widow. 

Clause H has been relietl uiioii for enforcing the argument tliat the 
testator’s object was to Ijonefit tlie sons of his gran»l-<laughfer. an object 
which thoir Lordships tliink he iiiiglit reasonahly suppose host etlecluatod 
by giving compl<‘to power [316] over tho estate to his grand-daughter. 
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The provision for inanacienient by the Court of Wards obviously does 
not affect Hori Dasi’s estate. 

But it has been further contended that the conditions under which, 
by clause 9, Hori Dasi is to take, or, more properly speaking, under which 
she is not to take, ai-e so uncertain as to render the gift to her void. It 
has licon argued, that no time is fixed at which the disqualifications are 
to operate, tliat she may become a sonless widow at any period of her 
life, and tliat therefore, it must always remain uncertain wlietlier 
or not slie is capable of taking the gift. In their Lordsliips’ 
opinion, all difficulty as to the question of time is got rid of by reading 
the clause in conjunction witli that which precedes it, and treating the 
death of the widow as the time when it is. if at all, to take effect. This 
natural interpretation of the clause gives effect to it, and their Lordships 
are by no means disposed to give it a forced construction which would de- 
feat its operation. The death of tlie widow is in their opinion, the point 
of time wlien it is to he ascertained once for all whether Hori Dasi takes, 
or is disqualified from taking. 

i\Iore difficulty arises in the construction of clause 20. 

It luis been argued that the words “ if my grand-daughter should die 
h(!forc she l)ears a son" are not limited to any point of time; that if this 
he so, the other disqualifications mentioned in that clause (wide*' are repeti- 
tions of tliose in clause 9) are not limited either, and may take effect at any 
l)oriod of Ilori Dasi's life ; thattliey are in effect conditions suhse»]uent, 
upon the happening of any of which, tlie estate, if it had ever vested in 
her, would he divested. It has been further argued tliat the gift over of 
an estate on events wliicli may hapiJcn, not upon the close of a life ir. 
heing, hut at some uncertain time during its continuance, is void, as con- 
trary to Hindu law. 

If. as the High Court have found, their Lordships tliink rightly, that 
o!io main olnect of tlio testator was to prevent Ins brother taking his pro- 
perty in any event, it is obvious that clause 9. creating the incapacity, under 
certain circumstances, of the grand-daughter to take upon the widow s 
death, reejuired to l)e supplemented by another directing on wiiom tlie ©state, 
if [317] such incapacity hai>i)tuiod, should devolve. This is the purpose of 
clause 20, which should h<^ read as supplemeniary to clause 9, and as if 
it had iimiu'diately followed it. Tins purpose points to the construction 
tliut t he gift over was to takeetlect, if at all, at the widow s death, \\hon 
providing for the devolution of the estate on Hori Dasi s heing disqualified 
to take it, it was natural tliat the testator should also provide (whicli he 
had not done before) for its devolution in the event of her dying hofore 
her grandmother. This provision is, by implication, contained in clause 
20. and full effect may be given to every part of the clause, without 
supposing {what their l^ordsliips agree with the High Court is somewhat 
impiobahle). that tlie testator intended the estate, if once vested in his 
grand-daugliter, should ho liable to he aftei wards divested. 

Viewed in this light, the section would road. 

‘Tf no son or daughter he horn to me. or if. on my widow’s death, 
my gratul-{laughtor should have died before hearing a son, or should he 
barren, or become a sonless widow, or otherwise disqualified, then 
the whole of my pr(>))erties shall pass into the hands of the Govern- 

This construction, which their Lordships adopt, makes it unnecessary 
to discuss whether the disqualifications, if they had been conditions sub- 
sequent, would or would not be in violation of Hindu law. It has not 
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been disputed that, if they are to be ascertained on the widow’s death, the 
gift over to tiie Government is good. 

One possible event, undoubtedly, is unprovided for, viz., the grand- 
daughter predeceasing the widow, having borne a son. 

Their Loidslups do not deem it necessary to decide what would hap- 
pen on the occurrence of this event. Indeed, no judgment which they 
could give would affect the rights, if he should have any, of a son yet un- 
born, in tiie case supnosed. In declining to declare the rights of the par- 
ties in this contingent event, they are acting in cootirmity with the rule 
laid down m ine case of Lady Lanydale v. Brigqs (1) explained as it was 
in the Tagore case {'!) . 

[3iaJ It follows that tho decree of the High Court must bo amend- 
ed by subsututing, for the words ■■ not surviving.” “having died during 
the lifetime of such widow without bearing a son.” 

It is further necessary that, for the words “ or without a living son,” 
there sliould he substituted the words “ or a sonless widow.” Tlie decree 
as it stands is neither in accordance with tho will nor the judgment. 

Subject I o I'hese variations, their Lordsliips will humbly advise Her 
Majesty that the decree he affirmed. The costsof all tho jiariies to tlie 
appeal should bo paid out of tho testators' estate 

Solicitors for tlie appellant ; Messrs. ZfrtrrcH- and Royers. 

Solicitors for the respondent, tlie Secretary of State for I ndia in 
Council : Mr. TI. I’rea'.ure. 

Solicitors for tho other respondents : Messrs, iru/i/ns and Lattey. 
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AtnncLL.vrK civil. 

Before Mr. Justice Bonlifex and Mr. Justice Field. 


Cyan Chcndku Skn and andthkh { Plaintiffs ) V . DritGA Chphn 

SiCN {Defendant) [Tth .\nril. 1881. J 

Partition ‘Appointmr.ni of Commissioner -^Civil Procattirc Code {Act X oj IS77|, s, -396 
^Genernt .-Ic^ (/ o/ 

Ijj n suit for p ^rtition .the Su Gordin i*e Juikc iDpninted nu Amin iiiifler s 39G 
of the Civ I (^voc-idure Oo Ic to a parMtioii. Tho Amin inad« bis r*»port 

which sv ohj-?'*ted to rh-^ m»»rits by the def-'iiduni, but uitiinitrly thn report 
w c »nrt''in •(!, rhe %n the pr»»coc1in^*s. On aonoal 

to tho Dism'i t Jijcti***. the defentUut took an ohjojticn. that tbc appointment ot 
lb»j Ainie was irregular. 

[3191 ffetd. tuat having acquiesce 1 in the proceedings so fnr. it was too late 
for thu dcfi'ndant to take th*s objection. 

P.‘r PONTII'BX. J . 7.. *loubtiU; 2 l. — In a suit for pifiition, it is com- 

petent ^o the Court, in ifs preli^t niry decree, to appoint any one person whom it 
thioks fir, to be a cornmi’-Moiier to make the partition under s. 396 of iho Civil 
Procedure Code. Tbc .'section uj-es tho word ** coinnn-sioners. ’* but it is not 
noccssiry for the pnrpObe^ of ptrtui >n that tbore sh<>uhl bo more than one com- 
ami bv foroo of tb** (i noral Clauses Act, tho word commissioners** 
m-iv be read in tbo siogular number. 

* Appeal from Appellate Order No :J02 of 1H80. acainst the order of J. K. Browne, 
E<q., fXh’iating Judge of the 1 - f'argsiunas, date! the 23rd Soptomber IHSQ, rovorsiug 
the order of Baboo Mohan Mo«>korjet», Second Suborjinalo Judge of that district 

dated tbo 5th April IHHO. 

il) 8 DeCr. M. (A O. 391. (i) y B.L.U, 377, 
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j **^^^^^*^*^ that, upoD the 6r8t heariog of a suit, iho Court 

s^hM\ determine whether the plaintiff is entitled to a partition, and shall ascer- 
tain who the several persons interested in the property are, and shall direct by a 
prehininary decree or order that commissioners be appointed to make the 
p.irtuiOD. 

[Dies., 6 Bom. L R. 58G (587) ; R., 24 C. 725 (733) (F.B.) ; 12 C. 276 (277) ; 124 P.B. 
1893 j 

The facts of this case fully appear from the judgment of Pontifex, J. 
Bal)oo Nil Mndhi/h Bose for the appellants. 

Baboo Boi/kant Nath Doss for the respondent. 

The judgments of the Court were as follows : — 

JUDGMENTS. 

Pontifex, J. — We think this case must go back to tlie District 
Judge, wlio has disposed of it on a preliminary technical objection, which 
wo do not think applies. Tim plaintiff in the case sued for partition, 
and obtained a decree from tlio Subordinate Judge. Against that dec- 
ree tlm defendant appealed to the District Judge, not, however, raising 
ttie present objection, and liis appeal was dismissed. The decree of 
the Suliordinate Judge was tliat tlie plaintiff was entitled to a parti- 
tion, and to a certain share in the property to he partitioned, and 
tliero was a direction tliat an ATiiin should proceed to tlio land and 
partition the property. An Amin accordingly proceeded to partition the 
property, and he made a report to the Court. Against that report the 
defendant took objections on tlie merits. The Subordinate Judge over- 
ruled the objections, and confirmed tlio .Amin's report. .\gainst the 
order of confirmation, the defendant again appealed to the District 
Judge, and after Inning acquiesced in all the proceedings that had 
taken place before the .\min, for the first time in the Court [320] 
of the District .Tudgo, took an oral objection that partition proceed- 
ings could not he taken in execution of a decree. The District Judge has 
lield, tliat that objection is tenable, on the ground, that s. 390 of Code of 
Civil Procedure shows, that partition-proceedings are not to form part of 
what are ordinarily called oxecution-jiroceedings. Section 390 directs, 
that, in any suit in wiiicli the partition of iinmoveahle property, not paying 
revotuie to (Tovernment, appears to the Court to ho necessary, the Court, 
after ascertaining the several parties intex'ested in sucli propertv and their 
several rights therein, may issue a commission to such persons as it thinks 
fit. Then it goes on to state what the procedure of the commissioners is 
to ho, and it says that tliey are to "prepare and sign a report which 
shall ho annexed to the commission and transmitted to the Court, 
and the Court, after hearing any objections whicli the parties 
may make to tlie report or reports, shall either quash the same 
and issue a new commission, or pass a decree in accordance therewith." 
Wo think it obvious, that what was intended by that section was, 
that, upon the first hearing of the suit, the Court shall deter- 
mine whether tlio plaintiff is entitled to a partition, and shall 
ascertain who the several persons interested in the property are, 
and sliall direct by a preliminary decree or order that commissioners he 
aiipointed to make the partition. But there is no.virtuein the word "com- 
mission ’■ in s. 396. It is quite competent to the Court to appoint any 
person whom it thinks fit as commissioner to make the partition. True, 
s. 396 refers to " commissioners " in the plural ; but, sneaking for my- 
self, I think the General Clauses Act would apply, and under it. words in 
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the plural number include the singular, and vice versa. There is no i-eason 
that I can see, why in his preliminary decree the Subordinate Judge should 
not appoint the Amin as commissioner to effect the partition, and what has 
since been done, is virtually what ought to be done under s. 396. The 
commissioner prepared a report and returned it to the Court, — objections 
were taken to that i-eport,— these objections were disallowed by the Court : 
and the Court has affirmed the terms of the partition which liad been 
arrived at by the commissioner, and it then became the duty of the • 

[321] Court to pass a decree in accordance therewith. It is true that 8 C.L.R. 415 

the Court has not actually passed a decree, but the order made in exe-JU- 

tion-proceedings is virtually a decree upon furtlier consideration. The 

objection was. therefore, at the most a mere technical objection taken after 

a complete acquiescence in all the proceedings. But in inv opinion, not 

even a technical objection lies, because the order of the Subordinate 

Judge was an order within the meaning of the third clause of S. 39G ; 

at all events, after the complete acquiescence in all the ju-evious 

pioceedings, it was too late for the defendant to raise such an objection ■ 

and in our opinion it ought not to have been listened to. We think] 

therefore, that the ease must go back to the District Judge to be tried on 

its merits, the preliminary objection being overruled. It does not appear 

clearly whether the objection in the Court below was raised and insisted 

upon by the dofeiulant. or whether it was an objection taken by the Court. 

If It was an objection taken by the Court, we think the costs of this 
hearing should be borne by the parties according to their re.spectivo shares 
m the property. If it was an objection pressed by the defendant, we 
tinnk the Court below should deal with the costs of this appeal as to it 
may seem fit. 

Field, J. -I concur in the order of remand, and I think that the 
defendant having ac<piiosced in the procecilings. miglit not to have been 
allowed to take the objection that the provisions of s. 306 of tlie Code of 
Civil Procedure roquiro tlie appointment of more tlian a single commis- 
sioner. Section 2 of the (Jeneral Clauses Act. I of 1868. enacts, tliat 
unless there be something repugnant in the sul)ject or context, words in the 
singular siiall include tlie plural, and vice versa. Having regard to the 
language of tlie third clause of s. 306 of the Code of Civil Procedure. I 
would have some doubt whether there is not in tho context somethin" 
repugnant to the iilural. “ commissioners " including the singular '' com” 
rnissionor” ; but it is not necessary to <letormine tliis question, as I agree 
t^^iat the defendant, hy acquiescing in the proceedings, has precluded 
-nimsolf from raising it at the stage at wliich he took the ohjection. 

Case remanded. 
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[322] APPELLATR CRIMINAL. 

Before Mr. Justice Mitter and Mr. Justice Maclean. 


t 

Criminal, (Petitioner) n. The Corporation of the town of Calcutta. 

(Opposite Party).* [31st May. 1881.1 

«CLR 193 i’ltere'it -Summon.'-.xssjied at instance of and deter. 

nnued 01 / a Servant of (lie Prosecutor —Evidence, Refusal to hear—Finalitu of 
Assessment -Deny. Act IV of 1876 ss 75. 77.78. 79,346 and 351— Court' 
Criminal Procedure Act (X of 1978), 147. 


A. allcaed lo have carried on business in CaloutU without having taken out a 
license under Beog. Act IV of 1876, was summoned at the instanconf f})e 
Corporation by B. a servant of ilio Oorporaiion and also a Just.ice of iho Peace. 
The c.ase was subsequently heard by D, and it was shown that notice of ibo 
asscssiiieni under eliss ii. seh. 3. hid been duly served on A, and that though 
he then denied his liability to take out anv license, and stated that ho 
earned on no business as alleged, be h*d n-t appealed against the aseess- 
tnent under s. 79. U was lurther shown that the a.ssessinent bad been confirm- 
ci by the L/b.tiruiin of the Cirporition, but that the amount bad not been 
piid. A lhereup'ii tendorcl evidence to sh'iw that he was not liable to take 
out any license ; hiit B refused to hear such evidence, and convicting A, senten- 
Ol d him to pay a fine. On an application under the above circumstances, to the 
High Court under s. 147, Act X of lK7o. 

field, that the lirialily of the decision of the Chairuitn referred to in s. 79 ha.s 
only reference to the class under which a particular person who is admittedly 
b unil to take out a license under s. 75. should be assessed, and not to the 
case where the liability to take our at license at all is denied, this being a ques- 
tion rvhich can onlv be di*t»riniiied judicially after taking evidence oy a compe- 
tent Court in a prosecution under s. 77. and that, therefore, the refusal of B to 
hotr tbo evidunco ii-iidercd by .J on this point, was illegal. 

ffeli al.so, that the proL-codings and ultimite couviction of A were illegal, 
inasmuch as B bouig a servsnt of iho pnssoator. i e. , the Oorpont on. had such 
an interest as inighr giv-> him a bias in the matter, and lliat consequently he ought 
not to h ivo s:i( ivs Justice of the Peace either ar the granting or upon the hearing 
of the summons. 


tCompared. 8 M.L.T. 305; R.. 9 C. 3:)7 (403-] 


In tliis case tho potijiionor. J. Wood, was sumtiioiied at the instance 
of tlio Corporation of the Town of Calcutta, on tlio ^Utli [323] March 
1881, for not. liaving duly taken out a license for tlic year 1880, for the 
tratlu or jnofession can iod on atul exercised hy liim, as a boarding-house 
keeper at No. o, WtJixl Street, in tho town of Calcutta, under s. 75 of 
Bong. Act IV’ of 187(>, and being convicted by Mr. O. C. Dutt. a Justice 
of tho Ptiaco, was lined Ps. GO. 

It aiipoarcd tluvt on tho 31st Januar>‘ 1881, one Mr. O’Brien Moore, 
a License Inspector of tho Corporation, assessed the petitioner as a 
boarding-house keeper, under class ii. sclied. 3 of Beng. Act IV of 1876, 
uinl caiisetl ti notice to be served upon him to pay the required 
lictiDse tux for the past year, viz., 1880. The petitioner thereupon 
informed tho License Inspector that lie was nob liable to take 
out a license as ho was not a boarding-house keeper, and had not 
carried on any sucli business in tiie year 1880. Tins denial was 
not accepted, and the assossniont liaving l)oon confirmed l)y tho 
Chairman, he was informed under s. 79 that ho must pay Rs. 80 
as his license tax. or appeal against the assessment witliin fourteen days 


• Criminal Motion. No. 113 of H91, agains'- the order of Mr. 0-C Datt Honorary 
Miigibtraiu of CalcutiH, dated tbo *J9tb !^Iatch IdSl. 
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after depositing that amount as required by that section. No appeal 1881 
having been preferred on the exoiry of the fourfeen days, — i.e., on the May 3i. 
28th February 1881, — an application was made to Mr. O. C. Dutt. a 
Justice of the Peace, who was also employed as the Collector of Taxes 
under the Corporation, and a summons being granted, the case was heard 
on the 29th Marcl) 1881 by the same Justice of the Peace. At the hear- CRIMINAL. 

ing, the petitioner, through his pleader, admitted the receipt of the notice 

of assessment under s. 79, but contended that he was not liable to take ® 322=- 
out a license, as he was not a boarding-house keeper. Mr. O. C. Dutt * C.L.R. 193. 
thereupon examined Mr. Moore on behalf of the prosecution, wlio proved 
tha’i the petitioner was assessed by tbe Chairman under class ii as a 
boarding-liouse keeper, carrying on business as such during the year 1880, 
and that the notice of assessment liaving been given, tlie petitioner did 
not appeal against that assessment, nor was the amount assessed paid. 

The p'-tition‘*r then tendered evidence to prove that he was not a hoarding- 
house keeper, and had not carried on tlio business of one in the year 1880 ; 
bur. Mr. O. C. Dutt refused to hear it ; and, convicting the petitionei', fined 
him Rs. 60. 

[324] The petitioner, accordingly, applied to the Higli Court under 
s. 147 of Act X of 1875, to have the record called up and the conviction 
quaslied. 

Mr. Sale for the petitioner.— The conviction is bad, because Mr. O. C. 

Dutt. heiiig a Collector of tlie Municii>ality f/. <?., a servant of the 
Corporation, who is the prosecutor) has such an interest in tlio case as to 
disqualify him from trying it. and even the consent of the accused would 
not cure tlie distjualilication — The Queen v. fiholnn'dh Sen (1). The 
principle is clearly laid down by Mr. Justice Norman in The Queen v. 
yiuktar Siiif/h (2J, that if the Judge has any personal or pecuniary interest 
in the subject of the charge, hois disqualified from trying it, and tliis 
principlrj has lieen frequently acted upon —D/mc.s- v. The Grand Junction 
Cana! Co. (di. U is not necessary to show that there is the prolmhility 
of a Magistrate being inlluencod by his position, but even if there he the 
slightest possibility of his decision Ixung affected thoichy, it would he 
sufficient to disqualify him from hearing the charge. The Chairman, 
moreover, has no ifower to <lecide tlio question as to whether a person 
is a trader or not, or liable to assessment under the .\ct, lor s. 79 refers 
solely to t lio case of a per.son, who is atlmittedly proporlv assessable, 
hsiving been assessed under a wrong class. an<l not to lliat of a iiorson 
who denies that lie is lialdo to he assessed at all, for this is a question 
which can only ho dotermined judicially, and the Chairman has no 
authoritv given him to determine it. Section 7S too provides, that tlio 
Cliainnan shall detonuine under which of tlio classes every person to 
whom a license may lie granted sliall ho assessed, and therefore' points to 
the same conclusion ; besides, s. 77 is a seinipenal one, and as such must 
ho construed strictly. The Magistrate had, therefore, no right to sot out 
the evidence tondon'd. hut sliouhl have tried the <|uesLion as to wlinther 
the petitioner was liable to assossinent at all, and this cannot now ho 
tried on affidavit. 

[325] Mr. Sale then proceeded to argue that there was ovideneo tint 
the petitioner carried on no trade, when he was stopped by the Court. 

Mr. W. C. lionnei-,,:- (< >fficiating Standing CounselJ for the Corpora- 
tion hvmfm). — The case having boon brought up under s. 147or.\ctX 


(1) 2 C. 23. 


(2) 4 B.L R. Ap. Cr. 16. 
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?! ^ ’f Court must be satisfied from the circumstances of the case 

that there has been a substantial injustice done, and not merely that there 
has been an irregularity in the proceedings. Mr. O. C. Dutt had no 
peisonal or pecuniary interest in the case whatever, and on that ground 
It could not be contended that he was incapacitated from dealing with the 
case, merely because lie was connected with the Municipality in the way 
lie was. The finding of tlie Magistrate must also be taken to be correct 
— tliat the decision of the Chairman was to be final. When the Legis- 
lature considered that cases under the Act should be dealt with by 
independent persons, it specifically enacted that such was to be the 
procedure : for instance, s. 79 provides, that appeals under it are to 
be lieard and determined by not less than tliree Commissioners other 
f/ia/i e.\ecutive oUicers of the Commissioners. It would seem clear, 
therefore, that the Legislature never intended to preclude persons in the 
position of Mr. O. C. Dutt from dealing with eases like the present. 
Were the contention of tlie other side to be upheld, then the Act would 
practically bocomo unworkable, and there must have been numerous cases 
decided (irevious to this, in which the proceedings were illegal, for 
louneiI> tlie Justices of the l^eaco were all lueinbors of tl^e Municipal 
Coipoiation, and similar cases wore heard and determined by them. If 
the Court, however, considers that the exclusion of tlio evidence tendered 
l)\ Wood has vitiated the ^lui^istrate’s decision, the case may he sent 
luick to he tried on its merits, 

Mr. .Vn/e in reply pointed out that, in Dimes v. The Grand Junction 
Cana! Co. (I), it was held that, under sucli circumstance, the decision 
was voidahle on objection being taken, and not absolutely void. He 
also reforred to The Queen v. Gtbhon (2). 

[3263 The following judgments of tlie Court (MiTTEii and Mac- 
Lean, JJ.) were ilelivercd ; — 

JUDGMENTS. 

-Mitteu. J., (after stating the facts as above, continued). — Mr. O.C. 
Dutt rcluscd to hoar the evidence tliat was tenderoil on behalf of the peti- 
tioner, oil the ground that the Chairman's assessment having becoine tinal 
under the last para, of s. 79. the (luestion, whether ho was liable to take 
out a license under s. 7o, could not he re-oponed. One of the grounds 
upon which the conviction has been questioned is, that t ins view of the 
law is not correct. 

The other ground upon wiiicli the conviction has been questioned is, 
that Mr. 0. C. Dutt, by reason of his connection with the Corporation of 
the town of Calcutta, as their Collector of Taxes, was inconipctont to try 
this case. 

I am of opinion that the proceedings and the ultimate conviction 
are illegal. In the first place it seems to me. that Mr. O. C. Dutt was not 
right in convicting the petitioner without allowing him to substantiate his 
defence by ei idence. The construction put upon the word “ final ” in the 
last para, of s. 79, is. in my opinion, not correct. The decision of the 
Cliairmau or Vico-Chairman has reference only to the class under which 
a particular [lerson, who is admittedly bound to take out a license under 
s. 7o. should he assessed. Tho decision referred to herein is what is 
reforietl to in s. 78, which is as lollows : — 


(Ij 3 II. L. Cas. 795. 


(2) L.R. 6 Q B. Div. 1G9 
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Tlie ChairmaD, or some officer authorized by him in that behalf, 1881 
shall determine under which of the classes mentioned in the third schedule May 31. 

every person to wliom a license may be granted shall be assessed ; and the 

Chairman may, in his discretion, remit the payment of license tax either AppbL- 
in whole or in part to any pei'son classified under classes 5 or 6 of tho LATE 
third schedule. ” The language of the section does not authox-ize the CRIMINAL. 

Chairman to determine {when the fact is denied), whether a particular 

person is hound to take out a license under s. 75. He sliall determine under 7 C. 322 = 
which of the classes mentioned in the third schedule every person to whom 9 C.L.R. 193. 
a license may be granted shall be assessed. Therefore, if the Chair- 
man be of opinion, that a particular person is liable under the Act to 
take out a license, and if that person denies Ix's liability, the question 
[327] can only be determined jiuliciull}/, — i.c., after taking evidence Ixy a 
competent Court in a prosecution under s. 77. 

Section 346 of the Act says, — that "the Commissioners may direct any 
prosecution for any public nuisance whatsoever, and may order proceed- 
ings to be taken for the punishment of any verson offending against any 
of tlie provisions of tliis Act.” It was under tho provisions of tliis section 
that the prosecution in this case was commenced. Certainly, before a 
conviction could be had, the prosecutor was bound to prove tliat tlie ac- 
cused had offended ” against any of tho provisions of this .\ct.” If the 
view of tlie law taken by Mr. O. C. Dutt is correct, it is no‘ for tlie Magis- 
trate before whom tlie accused is prosecuted to determine that question ; 
but he is bound to accept tlie decision of the Chairman, who virtually 
stands in the position of a prosecutor. It is clear to me that i his view is 
not warranted by any of tho urovisions of the .\ct in question. Tho 
conviction is tlicroforc bad upon this ground. 

As to tho other objection it is clear upon the authoritios — The Queen 
v. 'Meijer (lb The. Queen v .l/i/M/yc (2j, The Queen v. Gibbon (3), — 
that if Mr. O. C. Dutt had been a member of the Coriioration, ho would 
liavo been dis(jualilied not only to take part in the final heaving, but also 
to issue the original summons. 

Whether tho princifilo upon whicli these cases had boon decided 
should not lie aiipliod to the case of a servant of tho Corporation sitting 
as a .hidgo, is the <juestion whicli we have to ilecide with reference to 
this objection. The reason of tho rule is that a person who, by his 
interest, pecuniary or personal, is likoly to have a bias in the matter of 
the prosecution, ought not to sit as a Juilgo. Having regard to the reason 
of tho rule, F think, that tho principle of the cases cited above should bo 
extendo<l to the case of a norson who is connected with tho Coriioration 
in tho same way as Mr. O. C. Dutt. 

Tho procee<lings and the conviction must, therefore, bo (niashod. 

[328] M.xcr.K.W, J. — I’lio pelitionor, .7. Wood, was convicted before 
Mr. O. C. Dutt, Justice of the I’eaco, of having exercised the trade, 
profession, or calling of a boar«ling-houso keeper in 1SS(). without bavin*’ 
nut a license as required by s. 75. Iteng. .\ct IV of 1870. .\ fine of 

Hs. ()0 was imposeil under s. 77 of the Act. 

Tho recoril lias been called up to this Court under s. 147, .\ct X 
of 1875, on the iictitioner’s apiilica'.ion. His chief ground for invoking 
tho interforenco of this Court is, that ho was not allowed to enter into 
a defence shewing that he did not exercise a boarding-house keeper’s 


U) L.R. 1 Q.B. Div. 173. (2l L.R. I Q.B. Div. 332 

(3) r, R. G Q.B. Div- 168. 
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ealhng m 1882 : but objection is also taken to Mr. O. C. Dutt’s competency 

to deal with the case, as, besides being a Justice of the Peace, he occupies 

a post, as Collector of Taxes, under the Corporation of Calcutta the 
prosecutor in the case. 

To commence witli the first point, the case stands thus -—By some 

Criminal, unexplained interpretation of the law it seems to be the practice for the 

the Corporation to take the initiative and assess persons 
9CLR IQS ‘”‘^^’*^®,t:onsidered tit subjects for assessment. This does not seem to 
■ be what tlie law intends. Tlie law requires every person, who exercises a 

specified profession, trade or calling, to /mte o/</ a license yearly (s. 75 ) 

and It renders such persons liable to fine for e.xercising the' specified pro- 
fession. Ac.. JcUhoiit a liceme U. 77). There is nothing which calls upon 
the Corporation to assess a person who has not applied for a license. 

Now \Vood lias a<1iiiittedly not applied for a license of any sort, and 
n he exercised the calling of a hoarding-house keeper without a license, he 
is pisr.Iy lialile to a fine under s. 77. But, as in all criminal cases, the onus 
of proving tliat Wootl exorcised the callinii lay upon, and has not been 
discharged by, the prosecutor. .Vceording to the prevailing practice, the 
Inspector Moore assesie*!” Wood as a hoarding house-keeper at the close 
of .Taimary ISHI, and the Chairman “ determined the class" of the license 
\\ ood was to take. I tiavo no doubt this was nob any part of the Chair- 
man s duty under s. 78. in the absence of any application from Wood. 
The ahsuidiby of assessing any one for IH80, in February 1881, becomes 
appa- [329] rent on reference to s.7(). .\ license taken out in IHSl would take 
elloct tor that vear. However. Wood was informed of tlie class under 
w’liieli lie had boon assessed (s. 7f)) on the 14tli Feliruary, ISSl, and though 
he would liave been perfectly justified in disregarding the notice of an 
otlicious and illegal assessment ho went to the ottice of tlie Corporation 
and made somo oiuiuiries, iuit up to the 2Mth Fohriiary Im made no ajipeal. 

'riio period of limitation proscribed liy s. would liave exi>ircd 

on the 2Stli Feliruary, an<I on that date Inspector Moore applied for a 
summons which w.is issued by order of Mr, C. C. ].)utt. and tlie case 
came on lieforo liim on the 2dtli March. .\t ttio trial i\rr. O. C. Dutb 
adopt(>d a course whicli had tlio cfi’cct of closing Wood's mouth. Ho 
held (following, he .says, h'gal tipinion) that no appeal having been 
lireferreci under s. 7'.), the Cliairman's tlecision was final, — that is to say, 
Wootl not having taken out a licens-* was not entitled to go into evidence 
to show that he was not In IHHO a hoarding-house keejier, because 
the Chairman had. in IHKI. ex-parlc. dottu'minetl that he was to he 
assessed under sched. 3. The point seems to me to be so utterly 
uirenahlo that it is waste of time to discuss it. The simple issue for 
trial uiiiler s. 77 was, whether Wood had exercised a particular trade or 
calling or not, and whether tho Chairman had assessed him or not, or 
whether he had appealed or not. had no conceivable connection with that 
issue. J’lie proceedings on tho 2qth Marcli must, therefore, ho set aside 
on this ground. 

.\s to the other jioint. as far as I have been able to discover, ^Ir. O. 

C. Dutt is not a- memher of the Corporation, hut he hoUls tho ofiice of 
Collector under tho Coriioration, being remunerated by a percentage on 
hills issued for collection of taxes. He lias, it is admit ed, no interest in 
the collection of license tax or cari'iage or horse tax. We had. therefore, 
no personal interest in the result of this case against Wood. )>ut he is 
umlouhtedly a servant of tlie prosecutor, — i.e., the Corporation; and, 
in my opinion, his sitting as a Judge in tlie case was illegal. If he 
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had been a member of the Corporation, he would have been absolute- 
ly disqualified from sitting, and even fi'om issuing a summons ; see 
T)ie Queen v. Milledqe (1) [330] and The Queen v. Gibbon (2). But 
although these cases do not, I think, directly establish that a servant 
of the Corporation is disqualified to act as a Justice of the Peace, the 
principle seems to me to apply with greater force to a Justice who is a 
servant, than to a Justice who is a member, of tlie Corporation. On this 
ground also, therefore, the proceedings must be set aside. 

Conviction quashed. 
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Criminal. 

7 C. 322 = 
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Attorney for the petitioner ; Mr: E.J. Fink. 

Attorney for tlie opposite party : The Government Solicitor. 


7 C. 330. 

APPELLATE CIVIL. 

Before 'Mr. Justice Pontifex and Mr. Justice Field. 


Doorga Narain Sen {Plaintiff) v. Ram Lall Chhutar 

{Defendant.)’^' [31st May, 1881.] 

Afpeal—Iient Suit umler fts. 100 — Title - Beiuj. A.t VIII of 1860. s. 101 Civil Proce- 
dure Code {Act X of 1877), a. 621. 

A And B both of whom set up a claim to certain land, brought separate root 
suits against tbo tenants. In none ot these suits did the amount claimed exceed 
Ks. lOU. Subsequently to the inst'tution of the ronl suits, A sued D to establish 
his title to the laud in di-ipute. Tue L)i*iriut Judeo before whoui the rant suits 
c*mc on appeal, allowed thRin to stmd over until the decision in the suit between 
A and B. That suit was decided io favour of B. and the Judge then decided the 
rent suits instituted by B in his favour, and di-<missirig the suits lustituied by A. 

Hell, that no second appcil would lie in the rent suits, as no question of title 
b:twuen parties hiVing cotillicting claim', was decided in them. 

Held al'O that rbere was no such irrcgul tritv on tbe part of the District Judge 
in the c.iurse which lie pursued, of making his decision in the rent C331J suits 
depend upon tbe decision in the suit to establish tide, as Would justify the Court 
In interfering under s. 6i'2 of tbe Civil Procedure Code. 

Section 102 of Ueiig. Act Vfll of 186'J was enacted in order to protect parties 
in the position ot ryot d -fuudauts. and to prevent their bouig dragged up to the 
High ijnurt in casc.s where tbe decree or demand is umler Rs 100. In such 
cases the d 'crio is intruded to have toe saiiii nil ict as Inat of a Small Cause 
Court. 

CR., 10 C P.L.R. 3d f31» ; 14 C P L R. 31 (3i).] 

BaIjdo FIcm Chumtur Hounerjee and Baboo Umakali Mookerjee, for 
tbe appellant. 

Baboo Auhinaah C/tunder Banerjee, for the respondent. 

The facts of tms case fully appear from tbo judgmout of tho Court 
(PoNTli^'KaK and KikIiI), JJ.), wliioh was delivered by 


JUDGMENT 


Pontifex,.]- — .\ preliminary objection was taken to the lioariiig of 
these appeals, on the ground that, under s. 102 of Bong. Act VIII of 

Appeal from AppslUte Decrees, Nos. ICO? to 16s5 of 1880. .agiiiiKt tho decree of 
j. f. Grant. Esq.. Jiidg.i of H logbly. -late 1 tb.; -J-^lh Juno 1880. roversing tho decree 
of Baboo PfOiUiino Cootnar (ibose. Second Muusif of that District, dated the ‘J.'iih 
vUno lS7Si 


(1) L.R. 4 Q B. Div. 3.3-2. 


(2) L.R. G Q B- Div. 


168. 


C III— 96 


761 



1881 

May 31. 

Appel- 

late 

Civil. 

7 C. 330. 


7 Cal. 332 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1869, no second appeal would lie in these cases. We think that this 
oojection must prevail. The facts of the case are — that two persons, the 
plaintiff Doorga Narain and one Banimadhub, were contesting with one 
another as to who was rightfully entitled to the property in which the de- 
fendants had tenures, and both of them brought rent suits against the 

tenants. These rent suits came hrst before the Subordinate Judge, and 

afterwards before the District Judge. Subsequently to the institution of 
those rent suits, Doorga Narain brought a suit against Banimadhub to 
establish his title, and whilst that suit was pending, the District Judge al- 
lowed the rent cases to stand over, thinking he might decide them in accord- 
anca with the decision which might he arrived at in the tirde suit. He 
decided the suit between Doorga Narain and Banimadhub in Baoiruadhub's 
favour aud immediately after the rent suits were called on, and che learn- 
ed Judge decided those instituted by Banimadhub in favour of Banima- 
rthub. and dismissed the suits of the plaintiff Doorga Narain. Ho says 
It has been found in the case as to title that Banimadhub has all along 
been entitled to the rents, and the decreeing of the present aopeals will give 
them to him. It has been argued that if the ultimate decision as to title in 

appeal should he in favour of Doorga Narain. the present 
L332J decision will complicate any suit for mesne profits that Doorga 
Narain might bring against Banimadhub. But I do not think, that a Court 
IS justified, when giving present judgment, in considering such remote con- 
tingencies, which may never in fact come into being.” Wo chink, never- 
theless, that if tile learned Judge had boon applied to, to appoint a receiver 
in the suit between Doorga Narain and Banimadhub, on the supposition 
chat possibly an appeal might be preferred against iiis decision in that 
suit, ho would have done so, and so secured the rents pavahle by the 
tenants. But the learned Judge was never applied to. to secure tlie rents, 
and consequently tlie decroe.s dismissing Doorga Narain's rents wore made. 
Now it is admitted that the suits are for less amounts than Ks- 100. hut it 
is argued that those are suits in which a question relating to title to land as 
between parties having conflicting claims thereto, lias been docormiued by 
the judgment. The plaintiff urges, tliat such a question has been deeidod 
in those cases, hut in fact it was not in these suits that any question of title 
as betwoen parties having conflicting claims was determined. Tliat question 
was determined in the piovious title suit between Doorga Narain and 
Banimadhub. No such (juestion was determined in this suit. Wo think, 
therefore, that those cases fall within the provisions of s. 102. and that no 
second appeal would Ho It has been decided in the cases of Shaikh 
Dilhur V. Issur Ohiindcr Rotj ri). Donzell v. Tchan Nodal (2), and Kaahee 
Ram Do^s v. Maharanee Sham Mohince (3), that wliore -1 sues B for rent 
of land, and B pleads that the rent of the land is payable to 0 and not to 
-1. and where C is not made a party to the suit in which a ilocree is pass- 
ed against B. no question relating to title to land as between parties 
having conflicting claims tliereto is determined by the judgment in such 
suit. Tlierefore, tliere is autiiority to show tliat the preliminary objection 
taken in this case is valid, and must prevail. 

It has tlien been argued on behalf of the plaintiff tliat, if that is the 
case, then there is really no judgment of the Court below in these rent cases, 
because the judgmeut of the learned Judge depends entirely upon his 
juilgment in the other suit [3333 betwoen Doorga Narain and Banima- 
dliuh. and he liad no right to import that into a suit between Doorga 


U) 21 W.R. 36. 


(21 23 W.R. 227. 
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Narain and the tenants ; and it is argued that the plaintiff would have 
a right, under s. 622 of the Code of Civil Procedure, to ask this Court to 
set aside the judgment of the Judge on the ground of irregularity. Now, 
even if we were to permit the appellant in these appeals to rely upon the 
provisions of s. 622 without putting him to the expense of making a sepa- 
rate application in order to get the benefit of that section, we do not 
think these are cases in which we would be justified in interfering 
under s. 622. It appears to us that s. 102 of Beng. Act VIII of 
1869 was enacted really to protect parties in the position of ryot- 
defendants, to prevent their being dragged up to the High Court in 
eases where the decree or demand was under Es. 100. In such cases 
tlie decree was intended to have the same effect as that of a Small 
Causa Court ; and we think it would be very hard in these cases, merely 
because the Judge has decided between the parties on the ground of the 
former decision between Doorga Narain and Banimadhub, to put the ryots 
to the very great expense of being dragged into this Court. We think, 
therefore, that even under s. 622 we should not bo inclined to interfere in 
these cases. The preliminary objection must prevail, and the appeals 
Nos. 1670, 1675, and 1684 will 1>0 dismissed with costs, and others without 
costs, as the respondents in those cases have not appeared. 

Appeal distiiissed. 
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ORIGINAL CIVIL. 
Before Jir. Justice Wilson. 


Robauts V. IIarhison. [Gtli Juno, 1881.] 

ArbUrati(m— Filing of Award— Tivic within which Award should be filed— Civil 
Procedure Code {Act X of 1877), s. blti— Limitation Act [XV of 1877), sch. ii. 
art. 176. 

Tbe act of an arbitrator, in handing in an aw^ird to the proper officer of the 
Court, for tbe purpose of the award being fiied. cannot be considered as an 
" application ’’ within the meaning of the Limitation Act. 

[R., 8 A. 4U-2 (-195) ; 8 A 519 (531) ; 13 A. 78 (84).] 

[334] Bv an order dated the 5th I-'ebruary. 1880. certain matters in 
dispute in this suit were referred to arbitration, one of the terms of the order 
being, that the award should be tiled on or before the 5th October. 1880. 
In accordance with this order the arbitrators made and published their 
award on the 29bh September, 1880. intimating to tbe attorneys of both 
uarties that they were ready to file the award on payment of their fees 
This was objected to, and subsequently the arbitrators filed their award 
with consent of both parties on tbe 2yth .\pril, 1881. 

The plaintiff then applied for and obtained a rule nisi, calling upon 
the defendant to show cause why the award should nob be taken off the 
file on the ground that it had not been field within the time mentioned in 
tbe order of the 5th February, 1880. and that, further, under art. 170 of 
sch. ii of Act XV of 1877, the award was filed too late. 

Sir. Branson (with him Mr. Allen) sliowod cause agaiosD the rule — 
The award was made within time, and there is nothing in the Civil Proce- 
dure Code as to the time within which such award must be filed, although 
88. olGand 521 both make mention as to the time in which the award is to 
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be made. Art. 176. sch. ii of Act XV of 1877. has no reference to s. 516 of 
the Code, as. under s. 536, no “ anplication ” to filetheaward is necessary : 

the mention of 8. 516 in art. 176 is probably a mistake for s. 523, other- 
wise there 18 no limitation for s. 523. The application contemplated in 
art. 176 is an application to the Court ; this is clear from a consideration 
of all the articles in the 3rd division of sch. ii of the Limitation Act. 
Ihe applications there referred to are applications to the Court. No such 

application IS necessary in tiling an award; it is presented and filed as a 
matter of course. There is no provision for taking an award off the file 
when once it has been tiled. It mav be set aside under s. 521, but this 
must be within ten days from the time in which the award has been sub- 
mitted. according to art. 158 of sch. ii of .\ct XV of 1877. There is no 
authority in the Civil Procedure Code for such an application as the present. 
Neither is there any clause in the Limitation Act which touches the case. 

L335] Mr. Jackson in support of the rule.— Article 176 of the Limi- 
tation Act applies to s. 516. The act of filing an award is an application 
ID Itself. The Court iDust consent before an award can be tiled, and ao 
application is necessary before such consent can be given. 

Tiie judgment of the Court was as follows : — 


JUDGMENT. 

Wilson, J. — This was an anulication by the plaintiff to take off the 
tile an award tiled by the arbitrators who made it, on the ground that 
under the I.,imitation Act it was tiled too late. 

The reference was in a suit. The awar<i was made and uublished in 
due time, on tlio 20th September. 1880. It was tiled by the arliitracors on 
tile 29th .\pril. 1881. The plaintiff contends that the tiling was out of 
time under art. 176 of the second schedule of the Limitation .\ct fXV of 
1877), which pro.scribos a period of six months from the making of tlie 

award for an ' application under the Code of Civil ProjoJure, s. 516 or 

525, that an award bo tiled in Court.” 

In order to see whether this contention is correct it is necessary 
to examine tlie sections of the Co.lo relating to arbitrations. There are 
tliroe kinds of arbitration dealt with in chap, xxxvii— references of 
matters in difference in suits already peniling ; references not in suits, but 
ill w'licli the submission is lile>l under s. 523, and which thereupon 

biiconie suits; and thinllv, referonce.s not in suits, and in wnich the sub- 

mission has not beou tiled, hut in which tiie award may be tile I under 
s. 525. 

Tno first two kinds of reforenoa may, for the present purpose, be 
roganlod as identical. In each, by the time the award has to be dealt 
with, the Court has already control of the proceedings and tiio rules as to 
blie award are in each case the same. By s. 516 the arbitrators must 
sign their award and cause it to be tiled in Court. This causing the 
award to h.s filed, it must be observed, is tlie act of tho arbitrators. The 
only duty oi the Court or its ofUcers is to receive the award when ten- 
dered, and. I suppose, bo make tlie prop3r endorsement or entry, and 
deposit tho document in its proper place. Tlie judicial functions of the 
Court are to beexeroisoi afterwards, or at any rate indifferent matters 
altogether. Tlio Court mav, on cerbiin grounds [336] modify the avvard 
(s, 518), or remit it (s. 520), or set it aside altogether (s. 521), or may 
make a decree according to tlie award (s. 522). 

In oases where, before the award, there has been no proceeding in 
Court, the procedure is entirely different. Before the award can be tiled, 
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there must (s. 525) bo an applioatioo in writing, against which the other 
parties must have an opportunity ot showing cause. And the Court has 
or may have, to determine important questions (s. 526), as for instance, 
whether the arbitrator has or has nob eicceeded his authority. 

These, briefly stated, are the provisions of the Code bearing upon 
the present question. It remains to consider the meaning of the words 
“applications under s. 516 or s. 525” as used in art. 176 in the schedule 
of the Limitation Act. So far as s. 525 is concerned, there is no difficulty. 
No award can be filed under that section without a written application 
which the Court deals with judicially. But it is a very different thing bo say 
that the filing of an award by an arbitrator under s. 516 is an application. 

The Limitation Act is a disabling Act, and no Court, I think, is 
justified in straining its language beyond its natural meaning in order to 
takeaway from any one the rights winch but for it he would possess. 
There is little in the general framing of the Act to throw light upon parti- 
cular provisions. But there is something. 

The preamble deals only with “applications bo Courts, ” and I think 
the Act is limited accordiogiy. It is also legitimate, I think, to consider 
the character of the series of applications enumerated in order to ascertain 
what an application means; see He Ishaii Chunder Roy (1). Now, in the 
case of all the other applications mentioned in the schedule, the applica- 
tion is one which the Court has to deal with judicially by making an order 
in accordance with the application or dismissing it. I think I should have 
to do great violence to the ordinary ineaning of words, and to disregard all 
the indications afl'orded by the Act itself, if I were to hold that the act of 
an arbitrator, in handing [337] an award to tiie proper officer to be filed, 
was an application within the moaning of the Limitation Act. 

It was argued that the effect of holding as I do would be to make the 
article in question wholly inojjarabive. It may bo so. It may bo, ou the 
other hand, as was also suggested, that the article might he held to apply 
to an application to the Court by any of tlie parties to compel an arbi- 
trator to file his award. These are questions which do nob arise on the 
present application. I can only take the words of the Statute as they 
stand, and see whether they apply to the case before me. I think they 
do not. 

This application is dismissed with costs. 

Application dismissed. 

Attorneys for the plaintiff : Messrs. Remfrcy and Remfrcy. 

Attorneys for the defendant : Messrs. Sanderson and Co. 
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(1) 8 C. L. R. 5‘2*6 C. 707. 
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Ramdhani Sah.ai {Auction-Purchaser) y. Ra.TRANI Kooer 
{Judqment- Debtor)* I22nd April. 1881.] 

of -Civil Procedure Code (Act X of 1877) 

The provUioDs of s. 293. Act X of 1877 (Civil Procjdure CodeJ. for makiog a 
defaulting purchaser at a sale liable for any defio'enev on a resale, oxteod to all 
sales, whether of moveable or immoveable propertv. and also to resales bold^ 
under ss. 297. 306 and 308. 


The facts in this case were that, in execution of a decree for Rs 73 
(with costs and foterest). held hy Ram Sahai Lall in a [338] suit against 
Hajrani Kooer, tlie ro^pondent, some irnniove^.bIe property belooging to 
the latter was put uo for sale and knocked down to Ramdhani Sahai*^th 0 
apoollaat. for Rs. 600, on the 15th .Januarv, 1880. lie having failed to 
make the deposit of 25 per cent, on the amount of his bid. as required 
under s. 300. .Act X of 1877, the property was forthwith put ud on the 
same day and resold, fetching Rs. 156 at such second sale. The judgment- 
debtor then proceeded under s. 293 of the Code to recover the deficiency 
on the resale. {u>,. Rs. 444. from the defaulting purchaser. The latter 
onposed the aoolication. alleging that he was not liable to pay the amount: 
hut tlie Munsif on the 25th May, 1830, decided that he was bound to 
make good the deficiency ; and that order was subsequently, on the 66h 
November, 1880, confirmed by the District Judge. The auction-purchaser 
accordingly now sneeiallv appealed to the High Court. 

Paboo Kaliki-ihcn Sen. for the appellant. 

Haboo Behai ij LaU y fitter, for the respondent. 


JUDGMENT. 

The judgment of the Court (MirxER and Maclean, JJ.) was deliver- 
ed by 

Mitter, J. (who, after stating the facts as above, continued). — The 
respondent’s pleader objects in limine to the hearing of the appeal, 
on the ground that the original suit was one of the nature cognizable hy a 
Court of Small Causes, and supported his objection by reference to 
Soorjo Cooinar Surma Rotj v. Krishto Coonuir Chowdhry (1). 

It is in our opinion unnecessary to express any opinion on this point, 
as the case is a very clear one on the merits. 

We think, that the contention of the appellant’s pleader, that s. 293 
only applies to cases of resale under s. 300, cannot stand examination. 
We do not pretend to explain why the Legislature adopted the expression 
“resold" “and resale” in s. 293 and ss. 308 and 309. while the expression 
in 8. 297 and s. 30Gis one “put up again and sold; " but it is quite clear 
that the second sale, whether hold under s. 297, s. 306, or s. 308, is a reasale. 


• Appeal from Appellate Order, No. 2 of 1831, against th** order of H. W. Gordon. 
Esq.. Judge of Tirhoot. dated the fitb November, 1830. alhrming the order of Babu 
Mohendro Nath Ghoso, OlliciaCini; Munsif of Hajipore. date.) the ‘25tli May. 1880- 

(1) 2 B.L.R. 224 = 14 W. R. (P. B.) 33. 
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[ 339 ] that s. 293 applies to all of them. It is only necessary to notice the 
position of s. 293 amongst the general rules, and the 2od schedule under 
the heading chap, xix, to understand that the provision for making a 
defaulting purchaser at a sale liable for deficiency on resale, now extends 
to all sales, whether of moveable or immoveable property, and also to 
resales held under ss. 297, 306 or 308. It had been held under the old 
Code that this liability did not extend to purchasers defaulting to make 
the deposit under s. 353, Act VIII of 1859 — Ajoodhya Perahad v. Gopal 
Dutt Misfier (1) — and we have no doubt the law has been advisedly made 
wider in its scope. 

"Whether the case comes under s. 244, Act X of 1877, or not, is a 
point wiiioh is perhaps open to doubt. We leave it open for the present. 

We dismiss the appeal with costs. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Sir Rickard Garth, Kt., Chief Jtisiice, and Mr. Justice McDonell. 


Manly {Defendant) v. Patterson {Plaintiff).^ I27th May. 1881.] 

Appeal to Privn Council — Application for Leave to Appeal— Judgment of om Judge— 
Mvii^terial and Judicial Acts — Letters Patent^ c(. 15. 

The plaiotifl obtained a decree in the Court of fir^t inslaoce* On appeal to the 
Hieh Court, tbo decision of the lower Court was uphold, but the decree was varied 
in respect of some matters relating to mode in which the relief to which the 
plaintiQ was declared entiiled should oe grautod. The defendant applied for 
leave to appeal to the Privy Council, but ibe application was refused, on the 
ground that the judgments in the High Court and the Court of first instance 
were in effect concurrent Judgmeots, and that no substantial point of law was 
in\olved m the case. The defendant appealed under cl. 15 of the J^^otters Patent, 

Heldy that no appeal would lie. 

MussamtU Amirunnesa v. Baboo Behary Lall (2j followed. 
tR.. 17 C. 465 (487) ; 18 C. 182 (185).] 


In this case an application was made by the defendant in the Privy 
Council Department for leave to appeal against a decree [340] of the High 
Court (PoNTiFKX and McDonell. J.I.), affirming a decision of the Sub- 
ordinate Judge of the 24-Pargannas. Tlio application was refused by Mr. 
Justice Pontifox, who held that the decisions in the Court of first instance 
and in tlie High Court were in efl'oct concurrent, and tliat no substantial 
point of law was involved in the case. It appeared that the High Court 
had modified tho decree of tlie lower Court on the question of costs and 
on some other matters relating to the manner in which the relief to wliich 
the plaintilf was declared should he worked out under the decree. The 
applicant appealed. 

Mr. II. Bell, for the appellant. 

Mr. Bonnerjee, for tbo respondent, objected that no apjieal would lie. 

Mr. Bell, for the appellant, contended, that there was an appeal, 
because tho learned Judge had not followed tho provisions of s. 596 


Appeal und«T « 15 of the Letters Patent, aeainst the order of Mr. Justice 

April. 1881, in tho luatter of Privy Council Appeal No 15 of 
ilnl (in Apputl from Original Decree No. 120 of 1880). 

(1) 17 W.K. 271. 
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1881 of the Code of Civil Procedure. He had not confined himself to his 
May 27. ministerial duties, but had gone out of his way to give a judicial decision. 
. such a case an appeal would lie on the authority of Rally Soonden'/ 

APPEL- cased) The learned Judge says, the judgments are in effect conour- 

LALE rent ; that is a judicial decision from which there is an appeal. Even if 

Civil. they were in effect concurrent, that would not be sufficient. Section 596 
r~^Q- ^^‘luires that the decree appealed from should affirm tlie decree of the 

^ \ w' wy aZb Court, and that is not the case here. MussamiU Amirunnesa v. 

9C.L.R. Baboo Bella ri Lall (2) is not in point liere. 

Mr. Boiinerjec was not called upon. 


JUDGMENT. 

The judgment of the Court (Garth, C.J.. and McDonell. J.) was 
delivered hv 

Gartji. C.J. — This is an appeal from a decision of Mr. Justice 
Pontifex, in the Privy Council Department, refusing leave to appeal to the 
Privy Council, upon the ground that [341] tliere was no point of law. 
and that, on tlie facts, tlie High Court had agreed with the judgment of 
the Court below. 


.\ preliminary objection has been taken by the Standing Counsel that 
no appeal lies under such circumstances : and there is no doubt that this 
is an attempt to reopen a (juestion which was decided by this Court in tlie 
year 1H7G. See Mus.mmut. Aintrunnesa v. Baboo Bvhari Lull (2). 

The sections in the Civil Procedure Code, under which Mr. Bell says 
he has a right to appeal, are contained in chap, xlv : but these sections 
present no new phase of tlie law upon this suliject since the above case was 
decideil, because at tliat time tlie Privy Council .Act, VI of 1871, was in 
force, and the sections in that .Act upon the subject are identically the 
same as tliose in cliap. xlv of the Civil Procedure Code of 1877. 


•At the time wlien the al)ove case was decided by Mr. Justice Ainslie 
and myself, wo thought it right to consult most of our brother Judges 
before we delivered our jiulginent, because it was most important (having 
regard to what liad been the practice of this Court), that some definite 
rule should he laid down. 


I'or several years past, the Judge in the Privy Council Department 
(selected from amongst the most experioncetl Judges of the Court), has 
always sat alone to determine points relating to Privy Council Appeals, 
and especially as to whether leave to appeal should be granted or refused. 
For a long time no attempt was made to appeal against his orders : but 
foi' the first time in the year 1873 some appeals were preferred against 
orders refusing an a)ipeal. which were heard by Division lienches without 
tlie <|U(*stion of jurisiliction lieing raised, though in four out of tliose cases 
the .Judges expressed a doubt as to whether they had any power to hear 
the appeal. 

.\fter considting otlior Judges. Afr. Justice Ainslie and myself decided 
in the aliovo case that the appeal would not lie ; and one of our principal 
reasons for so iltjciding was this, that the Judge in the Privy Council 
De))artment wlien dealing witli such <juestions had always been considered 
as acting under the Privy Council order's, rather than as a Judge of the 
High Court. 

[342] I observe we said in that case, “ we have been unalile to find 
a single instance, previously to tire 23rd August, 1873, of any attempt to 


(1) d C. 694. 


(2) 25 W. R. 529. 
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appeal against an ordei* oi* certificate made by a Judge of this Department : 
and, indeed, it is very difficult to understand how an order or certificate 
under rule 2 of the Privy Council orders could properly be consid^ed as 
a judgment of the High Court. It was in aid of the Privy Council that 
the rule was established ; it has its origin in an Act of Parliament passed 
expressly for tlie better administration of justice in Her Majesty’s Privy 
Council, and the certificate given under it would seem rather to form a 
part of the Privy Council proceedings, than to come within the legitimate 
province of this Court.” 

Now the appeal which is now before us is precisely similar to that 
which in the above case we held would not lie; and therefore, we are bound 
by that authority. If we had any doubt about the correctness of it, all we 
could do would be to refer the present appeal to a Full Bench. But we do 
not entertain any such doubt. 

Mr. Bell lias argued, that the late case of Kally Soondenj Dnhia v. 
Iltirrish Chwider Choiudhri/ (1) in which I had the misfortune to differ 
from two of ray learned brothers, is opposed to the case of 
Ajuirmiiiessa v. Beharij Lall (2), but we think it is not so. If Mr. Justice 
Mitter and myself, befox'e whom that appeal was heard, had been of opinion 
that the question in that case was tlie same as had been decided in the 
former one, we should have felt ourselves bound by the decision. But 
we considered, rightly or wrongly tliat the question was a different one ; 
that it arose under a different section of the Code, and depended on 
different considerations. It is a great satisfaction to mo that Kalin Soon- 
dcry’.v case (1) is now under appeal to the Privy Council; because I trust 
that their Lordsliips may see their way to laying down some definite rule 
as to what orders made by a single Judge of the High Court in the Privy 
Council Department are, or are not, appealable to a Division Bench. 

If those orders are appealable to a Division Bench, it would of 
course bo useless that a single Judge sliould continue any [343] longer 
to sit alone in the Privy Council Dop.irtment, because all, or nearly 
all, his orders would l>e appealed, and thus a double expense would 
be entailed upon suitors, as well as a double labour upon the Court. For 
our present purpose it is sufficient to say that we consider ourselves bound 
by the former decision in 1870. Mr. Bell’s client in the present case is 
of course not without remedy, because lie may always appeal to the Privy 
Council : and we know that their Lordships have frequently thought it 
right to admit appeals, when leave to appeal has been refused in this Court. 
The appeal must be dismissed with costs. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Miller and Mr. Justice Maclean. 

Shah Ahmed Sujad and anothkr {Plaintiffs) v. Taree 

Rai and others {Defendants).* 

[12th April. 1881.] 

Cause of Action— Declaratory Decree-Specific Relief Ad (/ of 1S77). s. i2~Civil Proce- 

dure Code {Act X of 1877), 5. 63. . • 

In ?^suit for coDfirmatioa of possession and decUration of title in respect of 
land, where the plaiot did not disclose any f^cts from which u could be said 
that the defendants denied the plaintiSs’ title, but from the proceedings in the 
ongioal cause it was established, that, before the suit was brought, there was a 
dispute existing between the parties as regards the title, and that a deorca in 
favor of the plaiotifis had been pissed bv the original Court on the merits of the 
case, — 

Held, that ihougb tho pl;iiQt might have been rejected in the fir.sfc instance 
unders. 35of tho Civil Procedure Code, on the ground that it did not disclose 
any cause of action, it was too late for an AppolUte Court to reverse the decree 
solely on that ground, without being >atisfied that no such cause of action was 
established on the evidence. 

[F., L.B.R. (1893-1900) 337 (339j ; 2 C-L.J. 534 (537).] 

This was a suit brought by tlie plaintifi's for conbrmatioD of posses- 
sion ami declaration of title in respect of a plot of land, [344] and for 
tlio recovery of rupees 25 as damages for two palm trees which had been 
foiled by tlie plaintiff's but forcibly taken away by tlio defendants. The 
plaint, after giving tho history of the plaintiffs' title, and alleging that 
they were in possession, continued : “The principal defendants, on the 
9th Magli 1285. Pusli, forcibly carried away two palm trees felled by the 
plaintiffs, and wliich trees stand on the purchased land mentioned above, 
by wliicb act of tho defendants tliere has been a shock to tho plaintiff's’ 
future possession, and created the date for the cause of action.” Tlie 
defendants denied tlio plaintiffs' title. They also alleged, that the jjlaint 
disclosed no cause of action for confirmation of possession and declaration 
of title. The Munsif overruled this last objection, and on tho merits 
awarded a decree in favor of tlie plaintiffs for confirmation of possession, 
holding that tho plaintiff's’ title was proved. The Mnnsif also awarded 
a decree for Ks. 5. the value of tho palm trees taken away by the defen- 
dants. 

On appeal, the only point urged before the lowei' Appellate Court 
was. that as the plaint disclosed no cause of action for confirmation of 
possession and declaration of title, the Munsifs decree, in so far as it 
declared tho plaintiffs’ title, confirming his possession, was had in law. 
Tho lower .\p|)ollato Court yielded to tliese objections and reversed so 
much of tho Munsif’s docroo as related to these two prayers. .As regards 
tho damages, tho defendants’ (appellants’) pleader, before the lower 
.Appellate Court, stated that he would not contest the validity of the 
decrees. 

The plaintiff's then specially appealed to tho High Court. 

Baboo Doori/a Pershad for the appellants. 

Mr. Samlel for the respondents. 

• Appeal from Appellate Decree, No. 1704 of 1879, against tho decree of Baboo 
Aubina>h Ghundcr Micter, Additiooal Subordinate Judge of Patna, dated the 22nd May 
1879, reversing tho decree of Moulvi Abdul Aziz, Munsif of Bohar, dated the 30th 
November 1878. 
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JUDGMENT. 

The judgment of the Court (MiTTER and Maclean, JJ.) was deli- 
vered by 

MitteRj J. (who after stating the facts as above, continued): — 
On the second appeal it is argued before us that the lower Appellate 
Court was in eiTor in reversing the Munsif’s decree [345] for con- 
firmation of possession. The suit was brought on the 3rd May 1878, 
after the Specific Belief Act came into force. Section 42 of that Act 
says: Any person entitled to any legal character, or to any right as 

to any property may institute a suit against any person denying, or inter- 
ested to deny, his title to such character or right, and the Court may 
in its discretion,” &c. Now, in this ease, no doubt, the plaint does not 
disclose any facts from which it could be said that the defendants either 
denied their title or were interested to deny it; but from the proceedings 
in the lower Court it was established, that, before the suit was brought 
there was a dispute between the parties as regards the title of tlie plain- 
tiffs. That being so. although, under s. 53 of the Procedure Code, the 
Munsif might have rejected the plaint on the ground that it did not 

cause of action for maintaining a suit for declaration 
of title and confirmation of possession, yet a decree having been passed by 
tlie Munsif upon the merits, it was too late for the Appellate Court to 
reverse that decree upon the ground tliat the plaint did not disclose any 
cause of action for declaration of right and confirmation of possession. 
IhQ appellate Court could only reverse the decree if it was satisfied that 
not only the plaint did not disclose any cause of action for granting a 
declaratory decree, but that no such cause of action was established on 
the evidence. That cannot be said in this case, because it is quite clear 
trom the written statement and other proceedings in this case, that there 
was ready a dispute between the parties as regards the plaintiffs’ title 

erse the decree of the lower 
Appellate Court so far as it reverses the decree of tlie Munsif. and remand 
the case for retrial. Costs to abide tlie result. 

Appeal allott'dl, rnui canc venuinded. 


7 C. 346 = 4 Shome L. R. 188 = 9 C.L.R. 263. 

[346] APPELLATE CIVIL. 

Before Mr. Justice Pontifex and Mr. Justice Field. 


WOOPENDUO Nath Sircar and another {Judoment-debtors) 

V. Bro.IE.sdronath Mundcl (Decree-holder) * 

[6th May. 1881.] 

mierial Irreoulariiu^SelUno aside Snle-Dissuadimj Purchaser from Biddinn ri.i, 
chasiriK that property, and if bo or his aj?fnt dissuades others from mirnh 


• Appeal from Orieinal Order. No. 6‘2 of 1881. HRaiost the order of Rck 

Chunder Mookerjeo. First Suhordioate Judge of the 24 PirCinL ^ a ^**°°*'“ 
January 1881 ‘'uoko oi me iJ4-i argiinoas. dated the 29t 
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a decree-hojdPr was joint in family with the manager of an infant 
decree defendant a property was to be sold in execution of the 

Held, that the decree holder ought not to be granted leave to purchase at the 
sale, because any purchase made by him would be for the benefit of the family 
ol which the manager of the infant defendant was one of the members ; and it 
would in fact be a purchase by an agent of the property of his principal, 

[Commented on. 23 M. 2-27 (232) iP.C.) ; D., 17 C. 152 (154) ; 36 C. 226 = 13 O W N. 
18=9 C.L J. 244 = 4 M.L.T. 421.] 

Baboo Urnbica Chum Bose for the appellants. 

Baboo Dhowaiiy Churn Dull for the respondent. 

The facts of this case fully appear from the judgment of the Court 

(PoNTiFEX and Field, JJ.), wliich was delivei'ed by — 

JUDGMENT. 

I^NTIF-EX, J.— In this case the appellants are the judgment-debtors, 
and they souj'ht under s. 311 to sot aside a sale made under a mort'^age 
decree on the ground of irregularity, alleging tliat thev had sustained 
substantial injury l)y reason of that irregularity, the full price for the 
property not having been obtained. The plaintiff in the suit in which the 
property was sold was a mortgagee, and hoohrained leave to bid. and pur- 
chased two lots at that sale. 


Now it appears that liis uncle, Kadluamohim, who is joint in estate 
and lives in coininensality with him. liad been appointed hv the Court of 
Wards tlie manager of one of the infant defendants; and this purchase by 
the plaintiff Brojendronath. the decree-holder, [347] was in fact a 
purchase for tlio benefit of the joint family, as is not denied h\- the pleader 
for the decree-holder. Now some evidence was road before us. showing 
tliat tliero was irregularity with respect to one of these lots, in publishing 
the proclamation of sale on the premises, and that the full price was not 
obtained for the properties ; but we think it is not necessary to proceed 
upon tliat ground. It appears from the evidence adduced by the decree- 
liokler tliat the ani-inukhtoar of Radliamohun, the uncle of tlie decreo- 
liolder. and manager of the infant defendant, at tlie time when the sale 
was taking place, discouiaged other bidders from bidding for the property. 
Tlie evidence of tliodecree-liolder's own witnesses is, that thisam-mnkhtear 
went about at the sale stating that the decree-holder would hid up 
to Ks. 1,000 per cotta, and both tliese witnesses say that tlioy were 
dissuaded from bidding in consequence of tliis statement. The first 
witness says tliat this statement was made to him by tlie am-mukhtear 
himself. The second witness does not say that the am-niuklitear in- 
formed him that he was prepared to hid Ks. 1,000 for every cotta, hut 
ho says that some one at the time of the sale did tell him that. Wo think 
tliat when liberty is given to a decree-holder to hid at the sale of the 
judgment-debtor’s property, ho is bound to exercise the most scrupulous 
fairness in purchasing tliat proeorty : and if he or his agent dissuatles 
others from purchasing at the sale, that of itself is a suflicient ground why 
the purchase should he sot aside. Wo find that the judgment-debtor 
summoned Radliamohun, the uncle of the decree-holder who, as 1 have 
said, was joint witli liiiu, and for whose joint lienefit the purchase was 
made, as a witness upon this proceeding : hut Radliamohun refused to 
attend, and tlie judgment-debtor, therefore, was unable to examine him 
upon this point. We think, however, that there is ample evidence to 
show, that at tlio sale, the am-mukhtear of Radliamohun did go about 
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discouraging bidders from purchasing, and that the bidders were dissuaded 
from bidding at the auction ; and that, therefore, the sale should be 
sot aside. We are of opinion that, at any futui'e sale, inasmuch as 
the decree-holder is joint in family with the manager of one of 
the defendants, leave ought not to be granted [348] to him to 
purchase at the sale, because any purchase made by him would be 
for the benefit of the family of which the manager of the infant 
defendant is one of the membei's ; and it would in fact be a purchase by 
an agent of the property of his principal, a purchase which tliis Court 
cannot recognize. Under the circumstances, we think the appellant sliould 
have the costs of this appeal. 

Appeal allowed. 


7 C. 348‘»4 Shome L R. 147 = 8 C.L.R. 528 

APPELLATE CIVIL. 

Before Mr.iJustice Morris and Mr. Justice Prtnsep. 


SliAMA SOONDARY {Plaintiff) V. HURRO SoONDARV AM> OTHERS 

{Defendanis).'- [10th May, 1681.) 

Valuation of suil—Duty of Appellate Court — Court Fees Act {Vll of 1879), *. l2~Civit 
Procedure Code {Act Z o/l877), s. 578. 

A suit was instituted and tried on tbe merit? in the Court o( a Subordinate 
Jud^e without any objection being taken, either by tbe defendants or by tbe 
court, that the pUint was insufficiently stamped. The defendants appealed on 
the merits, and tbe District Judge, being of cpini ^n that the stamp on the plaint 
was inadequate, called upon the plaintiff to p.-iy tbe additional fee which would 
have been payable, bad the objection been taken and the question rightly decided 
in the Court of first instance. 

field, on second appeal, that the order of the Judge was properly made under 
s. 12, ol. ii of tbe Court Fees Act, VII of 1870. 

Kala Chand Sen v. Anund Kristo Bose (1) dissented from. Section 578 of tho 
Civil Procedure Code, explained 

[R.. 1-2 A. 129 (162) (F.B.) ; D.. 15 M. 288(289i.] 

In tills case tho iilaintitT sued to obtain from the defendants certain 
nika.'i, or general adjustment papers and account books of a business, which 
the plaintilT alleged had lioen carried on by tho defendants on behalf of 
the plaintiff’s deceased Imshaiid. Th«> plaint was stamped with a ten- 
rupuc stamp, though tho plaint stated that “the presumed loss for not 
rendering to mo tho account papers sought for, may amount to more than 
[349] Ks. 4,000.” No objection was taken that the plaint was insuffi- 
ciently stamped, and tho Court of first instance decided tho case on tho 
merits in favour of tho plaintill'. Tho defendants appealed, and tho Judge, 
su/} motu, held that, hoforo ho could go into tho uierits of tho case, ho 
must, under s. 12, .Vet \II of 1870 (the Court Eecs Act), require the 
plaintifi' to pay in such an additional amount as would make up tho fee 
payalde on a suit valued at four thousand rupees. Tho plaintiff appealed 
to the High Court. 


• Appeal from Appellate Decree, No 9)7 of 1879. against the riecree of 
J- C. Geddos, Esq., Judge of Tippora. dated tbe 0th January 1879, reversing the decree 
of Baboo Kally Daas Dutt, second Subordinate Judge of that district dated the IGtb 
May 1877. 

(1) 22 W.R. 431. 
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uf Idam tor the appellant. 

All. Branson and Baboo Bykunt hath Das for the respondents. 

JUDGMENT. 

The judf-ment of ttie Court (Morris and Prinsep, JJ.) was delivered 

plaintiff, as a member of a partnership concern 
)nnoS this suit against her co-partners and certain persons, wlio have acted 

whiel 'T "" r them certain account papers 

^Gnclishe specihes. She estimates the loss arising from tlie defendants 

not lendering these accounts to her at Rs. 4,000. hut she values tlie suit at 

mnt. hi! r ® «coks to obtain a simple declaratory decree, and inti- 
mates hei intention of bringing a further suit for account after she has 
received the account papers which she requires. 

The first Court framed certain issues, none of which had reference to 
the valuation of the suit, and finally gave a partial decree in favour of 
the plaintiff. Against this judgment the defendants appealed, and their 
menioranduin of appeal was engrossed on a stamp of like valuation. 
Iho District Judge, on taking up the appeal, was of oninion that 
the plaint bore an inadequate stamp, and under the nroviso in the 
1st clause of s. 12 of the Court Fees Act. VII of 1870. called upon 
the plaintm to make good the stamp duo upon the full amount of 
her claim, Rs. 4,000. As she failed to do this within the required 
time, the District Judge set aside tlie decision of the [350] Subordinate 
' tic go as \oid for want of jurisdiction." .-\gainst this order a special 
appeal has been preferred to this Court, and the ground taken is. 
tliat the District Judge has erred in law in the construction which 
ho put upon the 12tli section of the (/ourt Fees Act : in other words, 
that, as no cjuostion relating to valuation for the purpose of determining 
tlio amount of fee chargealilo on the plaint was decided by the Court 
of first instance, the .\pi'ellate Court was not competent, under the 
2nd clause of s. 12, to raise the point of its own motion and requii'e an 
adtlitional foe to he paid. In support of this contention, the case of 
Kala Cliantl St’u v. Ainin<I Kristo Ijo.fc (l) is referred to, in which, in a 
case presonting somewhat similar circumstances, a Division Bench of 
this Court expressed tlie opinion that "tlio object of the proviso" (to 
s. 12) was no doubt to enable the .Appellate Court to interfere for the 
protection of the revenue in a case where a (luestion of that sort might be 
raised and improperly deckled. In tlie present case, even if it he 
assumeil that tlio stamp originally jiaid was what it really was not. 
insufficient, there was no question raised in the Court of first instance. 

It scorns to us, therefore, that the Suliordinate Judge ought not to have 
allowed to he raised on this occasion a question wliich neither had been 
raised in the first Court, where, if necessary, the amount of additional 
stamp miglit have lieon at once paid, nor in the grounds of appeal. ’’ 

W o observe that, in that case, the Court held that the stamo originally 
paid was not insufficient and therefore this expression of opinion relative 
to s. 12 of the Court bees .\ct taking the form of an obiter (Uctuni cannot 
he regarded as an authoritative declaration of the law. 

It a{)pears to us that the words every question relating to valuation 
■ . . on a plaint . . . shall be decided by the Court in which such 
plaint is filed, Ac.,” do not carry with them the meaning that a distinct 


(1) 22 W. R. 433. 
774 



Ill] 


SHAMA SOONDARY V. HURRO SOONDART 


7 Cal. 352 


question or issue relating to valuation must be raised and a formal decision 
thereon passed by the Court of first instance before a Court of appeal can 
interfere. The law, s. 54, Code of Civil Procedure, directs that a plaint 
shall be rejected if the relief ought is undervalued, and the plain- 
[ 351 ] tiff, on being required by the Court to correct the valuation 
within a time to be fixed by the Court, fails to do so ; or if the relief sought 
is properly valued, but the plaint is written upon paper insufficiently 
stamped, and the plaintiff, on being required by the Court to supply the 
requisite stamp paper within a time to be fixed by the Court, fails to 
do so. 


No plaint can be accepted and i*egistered until these preliminary 
questions of valuation and sufficiency of stamp have been determined by 
the Court, and therefore it seems to us that it would be straining the 
language of s. 12 to say that the question relating to valuation therein 
mentioned has only reference to a question raised as a distinct issue, and 
decided by tlie Court of first instance in the presence of, and as between, 
the parties to the suit. 


If then the Court of appeal should, as in the case now before us, con- 
sider that the plaint lias been admitted “to the detriment of the revenue,’’ 
the law declares that it “ shall require the party by whom such fee has 
been paid to pay as much additional fee as would have been payable liad 
the question been rightly decided,” — tliat is, in the present case, 
that the plaintiff (respondent) shall pay the additional fee on liis plaint. 
If he does not do so, “ tlio provisions of s. 10, para. ii| shall apply,” 
or “ tlie suit” (i.e., tlie appeal) “shall be stayed until the additional 
fee has been paid. If the additional fee is not paid within such time as the 
Court shall fix, tho suit shall be dismissed.” From this we understand that, 
unless the jilaiutiff submits to the order of the superior Court, he loses any 
advantage that he may have obtained on his improperly-stamped plaint. 
This is exactly what the District .Judge has done in the present case, tliough 
tho terms of his order that the suit is “ void for want of jurisdiction” are 
not exactly in accordance with law. We understand him, however, to 
mean that, as tho plaint was not properly admitted, tho lower Court could 
not try the suit, and that, therefore, it must be dismissed on that ground, 
and not on its merits. 


But it is next contended that an Appellate Court could not consider 
this matter, because s. 578 of the Code of Civil Procedure declares that 
“ no decree shall he reversed, ite., on [352] account of any ciTor, defect, or 
irregularity not affecting the merits of tho case or the jurisdiction of the 
Court.” This provision is a re-enactment of s. 350, .\ct VIII of 1851). 
But w’hilo tlie Act of 1859 was in force, the Court Fees .\ct of 1870 
was passed, and s. 12 of that .\ct just quoted clearly made it the 
duty of a superior or .\ppellate Court to take action for the protection 
of tlie rovonuo, and to dismiss the suit, if the party in default did not 
pay in tho deficient court-fee. 

Tliat was clearly an oxceiition to s. 350. .\ct Vlli of 1859. The 
Code of 1877 has merely followed in tho stops oftho.\ctof 1859. Section 
12 of the Court Fees Act is still in force, and must be read with s. 078 
of .-Vet X of 1877 in tho same manner as it was read with s. 350, Act 
VII of 1859. Wo are, therefore, of opinion, tliat tho judgment of the 
Court below is right, and we dismiss the special appeal with costs. 

Appeal diayniased. 


1881 

MAY 10. 

.\PPEL- 

liATB 

CiVTT.. 

7 C 348 => 

4 Shorae 
L.R. 147 = 
8C.L.R. 328. 


775 



7 Cal. 353 


INDIAN DECISIONS, NEW SERIES 


[Yol 


1681 

June 3. 


7 C. 352 = 4 Shome L.R. 155 = 8 C.L.R. 572. 

APPELLATE CEIMINAL. 

Appel- Before Sir Richard Garth, Kt., Chief Justice, and ISJr. Justice Prinscv 

LATE 

Criminal, the matter of the petition of Riasat Ali alias Babu Miya 
^ BoDIUZZUMA. 

4 Shomr Empress r. Riasat Ali^«Jus Babu Miya alias Bodiuzzuma.^ 

8 C.L.R. 572, Porgery-lndian Penal Code {Act KLY of ISes). S 5 . 460 

JtemV." hr^cd »'» 

<ecunu with attemptinR to commit forRcry of a valuable 
iS^v o*nK?,?^A « J ^ attempting to commit forgery. The 

1 ^ fiodtng by saytng that the prisoner had ordered certain 

3 ?h./tTr ? '"[“I*”’' Coal Company, 

r-w Jn V forms bad aciually been printed and the [3531 proof coi 

rected b> bun : that the prisoner bad had an intention of making such addition 
.RaIo P^'ted form as would make it a false document ; and that ho did this 
aislionesily and with intent to commit fraud. The Sessions Judge sentencod 

imprisonment for one year under ss. 465 and 611 of tbo 
Indian J enal Code for attempting to commit forgery. 

Held, that the conviction was wrong, and must be set aside. 


4 10 ^^*3 case the prisoner was charged with cheating under ss. 417, 

J of tho Indian Penal Code; with attempting to cheat under tbo same 
section and a. 511; with abetment of forgery under ss. 109, 116 and 465 ; 
and with attempting to commit forgery of valuable securities for the pur- 
pose of cheating, ss. 467, 468 and 511. The prisoner pleaded not guilty. 
From tho evidence it appeared that the prisoner bad given orders to the 
Burdwan Press to print one hundred receipts forms similar to those for- 
merly used by the Bengal Coal Company : that he corrected one nroof of 
those forms, and was suggesting further corrections in a second proof in 
order to assimilate the form to that at present used by the company, when 
ho was arrestad by the police. The prosecution alleged that the prisoner 
intended to make use of these receipts and represent them to be those 
of the Bengal Goal Company for the purpose of cheating. The 
Sessions Judge considered that there was no ground for proceeding 
on tho first and second charges, as, there was in his opinion no 
evidence of deception having been used when the printer of the 
Burdwan Press agreed to receive the money and to print the forms, and 
on those two charges, he directed the jury to return a verdict of not 
guilty. On the other two charges, the jury were unanimous in doding 
the prisoner guilty of an attempt to commit forgery ; not guilty of an 
attempt to forge a valuable security ; and not guilty of abetment of forgery. 
When asked to explain the facts upon which they found the prisoner 
guilty, the jury said that the prisoner did order the receipt forms to bo 
piiiited ; that, though the form actually printed was not a document with- 
in the meaning of s. 29 of tho Penal Code, the prisoner had an intention 


• Criminal Appeal, No. 61 of 1881. aRsiost the order of W. H. Pago. Esq,,. 
O/liciating Sessions Judge of Burdwan, dated the 9th December 1880. 
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of making such addition to it as would make it a false document ; and 
that he did this dishonestly and with intent to commit fraud. The pri- 
soner was sentenced, under ss. 465 and [3S4] 511 of the Penal Code, to 
be rigorously imprisoned for one year. The prisoner appealed to the High 
Court. 

Moonshee Serajtcl Islam, for the prisoner. 

No one appeared for the Cx'own. 

The judgments of the Court (Garth, C.J. and Prinsep, J.) Jwere as 
follows : — 

JUDGMENTS. 

Garth, C. J. — The prisoner iu this case was charged with an attempt 
to commit forgery, and the facts prove<l were, that he gave orders to the 
Burdwan Press to print one hundred receipt forms similar to those which 
were formerly used by the Bengal Goal Company : that he corrected one 
proof of those forms, and was suggesting further corrections in a second 
proof in order to assimilate the form to that now used by the Company, 
when be was arrested by the police. Ti>e jury found him guilty of an 
attempt to commit forgery. *' in that he dishonestly and with the intent 
to commit fraud caused a document to he printed with the intention of 
making such an addition to it as would make it a false document.” 

Assuming this finding of the jury, as to vvhat tlie prisoner actually 
did, to be correct, the question is, whether he could he legally convicted of 
an attempt to commit forgery / Tiio definition of forgery in .ss. 463 and 
464 of the Indian Penal Code, so far as it is necessary to refer to it for 
our present purpose, is us follows; — Section 463 says, ' Whoever makes 
a false document, or part of a document, with intent to commit fraud, 
commits forgery.” And by s. 464 a person is said to “ make a false docu- 
ment who dishonestly mukes or executes a document, or part of a docu- 
ment, with the intention of causing it to he believed that such document, 
or part of a document, was made, sealed or signed by or hy the authority 
of a person, by whom, or hy whose authority, he knows that it was not 
made, sealed or signed.” 

Now in this case the jury liave not found that the receipt form in it- 
self was a false dccuinont. If they had, they must have found the prisoner 
guilty of forgery, and not of the attempt to commit it. They considorvd, and 
rightly considered, as it seems to me, that without the addition of a seal or 
signature [356] purporting to be the seal or signature of the Bengal 
Coal Company, the printed form would not he a false document. Tlioir 
view, as I understand it. was that tho commencing to print or write 
a document, which, when completed, was intended to ho a false docu- 
ment, amounted, if coupled with the intent to defraud, to an attempt to 
commit forgery. 

Bub it has been suggested tiiat the printing and corrooting of a form 
which is intended by additions, which are to he made to it. to be a false 
document, is in itself the making of a part of a false document within the 
meaning of s. 464, and therefore amounts to forgery. If this wore so. it 
seems to mo that the mere printing or writing of a single word upon a 
piece of paper, however innocent tho word might be, would be the making 
a part of a false document, if it were coupled with an inteution to add 
such other words to it as would make it eventually a false document. In 
my opinion this is very far from the meaning of s. 464 ; and I think that 
such a construction of the section involves a misconception, nob only of 
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the \Yord make,” but also of the seuse in which the phrase “ nart of a 
document is used in the section. 

I consider that the roaking “ of a document, or part of a document, 

does not mean writing” or printing ” it, but signing or otherwise execut- 
ing It ; as ID legal phrase we speak of "making an indenture ” or "makiDg 
L. a promissory note.” by which is not meant the writing out of the form of 

the instrument, but the sealing or signing it as a deed or note, The fact 

that the word^ makes ” is used in the section in conjunction with the 

^ woros signs,’ seals' or executes.” or makes any mark " denoting the 

^ execution, Ac.,” seems to me very clearly to denote that this is its 

true meaning. What constitutes a false document, or part of a document, 
is not the writing of any number of words whicli in themselves are inno- 
cent, but the affixing the seal or signature of some person to the docu- 
ment. or part of a document, knowing that the seal or signature is not his, 
and that he gave no authority to affix it. In other words, the falsity con- 
sists in the document, or part of a document, being signed or sealed with 
the name or seal of a person who did not in fact sign or seal it. 

[3563Keferring then again to the hading of the jury, the question in 
this case seems to be. whether what the prisoner did. amounted to pre- 
paration only, or to an actual attempt to commit the otJence. 

In tlie case of licg. v. Chessmun (1), Lord Blackburn thus dehnes an 
attempt to commit a crime. He says : — " There is no doubt a ditt'erenco 
between the preparation antecedent to an offence and the actual attempt; 
but if tlie actual transaction lias commenced, which would have ended in 
the crime if uot interrupted, there is clearly an attempt to commit the 
crime;” and in McPhersons case (2), Coekburn, C. J., says;- "The 
word attempt clearly convoys with it the idea, that if the attempt bad 
succeeded, the olfonce chargeil would have been committed. An attempt 
must bo to do that which, if successful, would amount to the felony 
cliarged.” ft seems to mo. that this definition of an attempt to commit an 
offence is a sound one, and applying it to the present case, the question is 
whether wliat the prisoner did amounted to an attempt to make a false 
document. 


f have already said, that, in my opinion, the printed form was not 
in itself a false document, and that it would not have become a false 
clocumoni., or part of a dociment (according to tho definition in s. 4G4), 
until the seal or signature of the Bengal Coal Company had been forged 
upon it. so as to make it appear that such seal or signature was that of 
the Bengal Coal Company. The prisouer. therefore, would not be guilty 
of the olTence of forgery until tho printed form had thus been converted 
into a false document; and for the same reason, I think that he would 
not be guilty of an attempt, to commit forgery until he had done some act 
towards making one of the forms a false document. If, for instance, be 
had boon caught in the act of writing the name of the Company upon the 
printed form, and had only completed a single letter of the name, I 
think that he would have heen guilty of the offence charged, because 
Uo use tlie words of Lord J^lackburu) " the actual transaction would have 
commenced, which would have ended in the crime of forgery, if not 
interrupted. ” l^ut as it was, all that he did [357] consisted in mere 
preparation for tho commission of the crime. He was no more guilty 
of an attempt to commit forgery in having the lorms printed, than be 


(It Leo & Cave’s Rep. 146. 


(2) Dears & B. 202. 
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would have been of an atkempb to commit burglary by having a false 1881 
key made of the bouse where be intended to commit the offence. June d. 

I think, therefore, that the conviction should be set aside, and the 
prisoner discharged. He may think himself extremely fortunate that 
bis premature arrest prevented him from completing what he evidently 
intended. 

PRIN8EP, J. — I concur in setting aside the verdict of the jury and 

the sentence passed on the appellant, because, in iuy opinion, the acts = 

found by the jury to have been committed do nob amount to an attempt, * Shome 
but at most only to a preparation to commit a forgery which might have ^ 138 = 

proceeded no further. I agree in the opinion expressed by the Chief ® 

Justice regarding the legal definition of an attempt to commit an offence, — 
viz., that there must be something '' commenced which would have ended 
in the crime if not interrupted.” The prisoner must, blterefore, be 
acquitted and released. 

Conviction set aside. 


7 C. 357 = 9 C.L.R. 97. 

APPELLATE CIVIL. 

Be/ore Sir Richard Garth, Kt., Chief Justice, and J/r. Justice 

AJcDonell. 

JOTENDRO MonUN TacJORK AND {DefenJants) w. .JOGUL 

KishoRE {Platyiuff).* I29th April, 1881.] 

Right, Title, and Interest, Sale of — Estate taUen by Purchaser. 

Tbo test to be applied ia order to determine the exact interest wbicb passes at 
a sale under the words “right, title, and interest “ ot a Hindu widow in any pro- 
perties, depends upon the question whether the euil in which the sale wasdirccted 
was one brought against the widow upon a cause of action personal to herself, or 
one which affects the whole inheritance of the property in suit. 

The principle in Z)oo6e^ V. Brij Bhookun hall .itousli tl) followed. 

IP.. 11 C. 45 (51) : 6 C.L.J. 490 (4081 ; 9 C.L.J. 34G (3531 ; Affirmed. 10 C. 985 (P C.) 
= 11 I. A. 60 ; R.. 20 B. 338 (3441 ; 2G C. G77 ; 29 C. 813(819),] 

[358] The property in <]ispute in this suit hud been sold in oxocution 
of a decree obtained against a Hindu widow named Sharodanioyeo, and 
liad been j)urchased by one Wooinamoyee JIurmohnia, the decree-holilor. 
Subsequently, Wooinamoyee conveyed tlie property by deed of gift to her 
son Gour Mohun, by whom it was again sold to the Maharajah defendant 
(the defendant No. 1). Sliarndamoyee died in 1809, and lier jiroperty 
devolved upon 13ehari Lall Kai. the brother of her husband Noronder 
Chunder Rai, as tlie next reversionary iieir. A decree had been obtained 
by one Ragliub Cbunder Ranerjee against Beliari l,all Rai, and in exe- 
cution of this decree ho attachiul the jiroiKM-ty in dispute, which bad been 
previously sold under the decree of Wooinamoyee. The second sale took 
place in April 1870, and the proiierty was then purchased by Ramdlione 
Chetlanghi (predecessor of the defendant No. ; and lie. on tlie 28tb 
April 1878, sold it to the plaintiff. 

Appeals from Original Decrees, Nos. 324 and 332 of 1879, and Nos. 38 and 74 of 
1880, against the decree of UaLoo Kristo Cbunder Chatterjee, Subordinale Jud<'e of 
Nuddea. dated the 12tb of September 1879. ” 

(1) L.R. 2 I. A. 275=1 C. 133. 
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The plaintiff then brought this present suit against the defendants 
Nos. 1, ^ and 3 : the defendant No. 2 being the patnidar of the defendant 
No. 1, and the defendant No. 3 being tlie representative of Ramdhone 
Clietlangln, the plaintitt's vendor. Tlie suit was to obtain possession of 
the property on the allegation that, at the sale in execution against 
^larodamoyee, Woomamoyee merely purchased the life-interest of a 
Hindu widow, and that, on the death of Sharodamoyee, tlie title of the 
defendant No. 1 became extinguished. 

The defendants contended, tliat the decree obtained by Woomamoyee 
against Sharodamoyee was a decree against Sharodamoyee not in her 
personal character, but as representing her liushand’s estate, and that the 
sale passed not only her own life-interest, but the interest of the rever- 
sionary heirs as well. 

hroni tlie report of the previous litigation between Woomamoyee 
and the other members of the family (contained in the Sadr Dewany 
Reports for 18o9, p. 1659*, it appears that Woomamoyee was the widow 
of one Bhoirub CImnder Rai. who died in 1822. On his death his five 
suiwiving brothers (one of whom was the father of Norender Chunder 
Rai, f.lie husband of Sharodamoyee) took possession of his share 
under a hilianama, [359] which it was alleged that Blioirub had 
executed in their favour shortly before his death, hut his widow Wooma- 
moyco continued to live in the family dwelling-house and was supported 
from tlie income of the joint property, In 1851 disputes arose between 
the mombors of the joint family, and a partition of the joint property was 
made, but no share was allotted to Woomamoyee, on the ground tliat her 
husband Bhoirub liad given liis sliare to bis surviving brothers by the 
hibanama. Being thus excluded from the inheritance of her husband, 
W oomamoyeo brought a suit against all the members of the family, who 
had ))artitionod tlie famil\- property amongst themselves, to sot aside the 
hibanama alleged to have l)eon executed hy tlie husliand, and to recover 
possession of tlio ono-sixth share of her husband with mesne jirofits from 
the <late of her dispos.sossion. The suit was dismissed l>y the Principal 
Sadr ;\min ; luit on appeal the Sadr Dewany .\dawlat reversed the 
Lower Court’s decision, and sot aside the hihanama and awarded 
Woomamoyee possession of tlio ono-sixth share of lier husband with 
mesiie profits and costs ; it was in execution of this decree for mesne 
profits and costs that the property of Sharodamoyee, who was one of the 
defendants in the suit, as representing luir husband Norender Chunder, was 
attachocl and sold and purchased by Woomamoyee. 

Tilt' Suliordimile Judge bold tliat tlie cause of action, namely, dispos- 
session of Woomamoyeo by her co-sbarors, having occurred after the 
death of Norendor Cliunder, and during the possession of Sharodamoyee, 
must bo considered as a personal action against Sharodamoyee, for which 
her liiishaiurs estate was not liable: and tlioreforo her right and interest 
only, and not the estate itself, passed under the execution -sale to Woonia- 
rnoyeo: and ho further found that the defendant No. 1, who liold under 
that sale, was not entitled to retain possession after the death of Sliaro- 
damoyeo. .\gainst this decision the defendant No. 1 appealed to the High 
Court. 

Mr. II. Bell (with him Baboo Srinath Diiss and Baboo Nil Madhub 
Bose) for the appellants. — The decree obtained liy Woomamoyee was not 
a persona! decree against Sharodamoyee. The [360] suit was for the 
recovery of a one-sixth sliare of tlio family property, and was brought 
against all the members of the family who were wrongfully keeping her 
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out of possession. It was, thex'efore, a suit against Sharodamoyeo and 
the other members of tlie family as representing the estate. The decree 
awarded Woomamoyee possession of the one-s'xth share, and it also gave 
lier mesne profits and costs. Those mesne profits and costs were 
as much a part of tlie decree as the decree for her specific share. If 
the reversionary heirs are bound by that part of tlie decree which gave 
Woomamoyee her specific share, they must bo equally bound by 
that part of the decree which awarded mesne profits and costs. 
Sharodamoyeo might have borrowed money to pay off the mesne pro- 
fits and costs, and tlio loan would have been a legitimate charge on the 
estate : v. Amirtamnni Dasi (1). When, therefore. Woomamoyee 

attached tljo property of Sharodamoyeo in satisfaction of her decree for 
mesne profits and costs, slie was attaching for a debt for which Imr hus- 
band’s estate was liable : and she was entitled to sell not only Sharoda- 
moyee’s life-interest, but the estate itself : Disto Beharee Sahoij v. Lalla 
Byjnath Persad (2), and Mohiina. Chiindcr Roy v. Ra7ti Ktshore Achnrjce (3). 
In considering what passes at an execution-sal© against a widow, the 
nature of the debt must bo considered. If the debt was one binding on 
the reversioners, the wliole estate passes ; Ishaii C. Mitier v. Buksh Ali 
Soudayur (4), 'Hip. General Mnnduer of the Roj Durldiunija v. Mnharajah 
Ramaput Siny (.0). In execution-proceedings, it is not the form of tlie 
decree, hut the substance of tlie transaction which is considered : Bisses- 
snr Ball Sakoo v. Maharajah Buchmessiir Sinij id). 

Baboo UiivoiJa Prosad Isanerji-r, Baboo Mohini Moluin Roy, Baboo 
Rash Behanj (ihose, and liaboo Jotjrsh Chnnder Dey for the respondent. 
— The decree against Sbarodamoyoe for mesne profits and costs was 
merely a personal decree which she was bound to [361] satisfy. ICven if 
it was a decree binding on the estate, the estate would not be liable, unless 
it was shown that she ha<l no means at her disi>osal to pay the debt. She 
could only encumber the estate in case of a pressing necessity. A widow 
is bound to defray from the income of the estate all proper and reasonable 
charges : Roy Miikhuii Loll v. Sleirarl (7). But the decree for mesne profits 
and costs was a simple decree for money, anti was in no way binding on 
the estate. Where the decree against a Hindu widow is in its terms only 
a personal decree, the sale passes only a life-interest : Baijun Doobey v. Brij 
Bhookun Lai Aa-ush (8). See also Kislomoyer Dasseev. Prosininu Xarain 
Chowdhry (9). In Niujcnder Chundcr Ohosc v. S.M. Kamincc Dossee (lO). the 
Px'ivy Council held that money paid h\ a mortgagee to the Collector to stop 
the sale of an estate was a mere personal debt binding on the widow in 
possession, but not binding upon the reversioners. The Privy Council 
there uoint out tlie form whicli a sidt should take if it is sought to bind the 
reversioners. In the i>reson tease, it cannot becontended that the reversioners 
are bound because all that was sokl under Woomamoyee’s decree was the 
right and interest of Sharodamoyee. The recent case of Baijun Doobey 
V. Brij Bhookun Lai Awusti (H) is a clear authority that wliere a wi<low's 
rights and interests are sold, only the widow’s estate passes to the pur- 
chaser. 

Mr. II. Bell in reply cite<l Phnolchund Lilt v. Rw/hoobuns Suhye (ll) 
and Mayno’s Hindu Law, page on the point that a Hindu widow is 


(U 4 B.L.R.O. J. S') (‘21 ](> W.R. 4*)- 

(4J Marsh r>l4. (5) 14 M I. A. *>05. 

(7) 18 W.R. 121. (8) L.R. 2 I. A. 275=1 C. 133. 

(10) 11 M.I.A. 241 = 8 W.R. P C. 17. 


(3) 23 W R 174 
(6) L.R. 6 I. A. 237 
(9) G W.R. 304. 
(11) 9 W.R. 108. 


1881 

APRII, 29. 

Appel- 

late 

Civil, 

7 C. 357 = 

C L,R 37. 


781 



7 Cal. 362 


1881 

April 29. 


INDIAN DECISIONS, NEW SERIES CVol. 


not hound to devote her nrivate income to defray a char<*e 
estate. ® 
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JUDGMENT. 

The judgment of the Court (Garth, C. J.. and McDonell. J ) was 

deiivered i)y * ^ ^ 

Garth, C. J.— The two suits (Nos. 63 and 64) out of which this 

9 n r R S 7 to recover possession of a share in an ancestral 

3 0 L.R. 57. estate which originally belonged to Neelcanth Roy. 

[362] Neelcanth Roy left six sons, who lived together in eomraen- 

salitN and earned on a joint business, each having a sixth of tlie ancestral 
jiroperty. 

The eldest of these sons was Bhoirub Rai. who died leaving a 
daugliter, Wooinamoyee. and two grandcliildren. 

Two days before Bhoirubs death, it was alleged by his brotliers that 
he executed a hibanama, the effect of winch was to disinherit Ihs own 
daughter and grandchildren, and to convey his sliare of the property 

subject to certain provisions for tlie maintenance of his own family) to 
his surviving brothers. 


The existence of this alleged hilianama appears to have been kept 
secret for sometime. Bboirub died in the year 1822, and after his death 
tho (ainily continued to live together as before in coinmensality, the eldest 
rnale luembei acting as tbe kiu'ta. In 18ol, however, disputes arose in 
the fiunily. Tl)o hibanama was then brought to light, and a private 

paitition took place amongst tbe brothers, excluding, of course, tlie heirs 
of Blioirul). 

Upon this a suit was iirought by Wooinamoyee and others, claiming, 
under Bhoirub, to set aside the alleged liibanama, and the partition 
that had liecii made in pursuance ol it : and tbe ultimate result 
of this suit before tlie Sadr Dowany .\dawlut. was, that tho hibanama 


and tbe partition were both set aside, and Bhoirub's share of tlio property 
was restored to Woomamoyee, liis next lieir, who obtained a decree 
against the dofondants for mesne profits and costs. 

.Amongst otliors of the family who were made defendants in ttiat 
suit was Sliarodamoyee, tho widow of Noreuder Chunder Rai, who was 
one of Blioinili’s nephews, ami after obtaining her decree, Wooinamoyee 
took out execution against Sharodamoyoo, and sold her share of the family 
property in execution to satisfy the amount of mesne profits and costs. 
Wooniamoyco hor.sclf became the purchaser at that sale, and having 
liought Sharodamoyeo’s share, conveyed it by gift to her son Gourmolum, 
wlio again sold it to Maliarajah .Jotendro Afohun Tagore, who is the 
principal defendant in the present suit. 

In the year 1860 Sliarodamoyee died : and on lior death, Behari 
Lall Rai. her nephew, became lier reversionary heir. [363] One 
Raghul) Chunder Banorjeo had a decree against Behari, and under that 
decree he sold tlie right, title, and interest which Behari liad in 
Sliarodamoyoe's share of the family property. Raimlhone Chetlanghi 
liurchasod tliis interest at the sale, and conveyed it afterwards to the 
present plaintiff in tho names of two of his servants. 

These suits have now been hrouglit by the plaintiff to recover tho 
property from the Maharajah defendant, upon the ground that the 
Matiarajali only pnrcliasod tlie right and interest of Sharodamoyee, which 
ceased at her death, and that the plaintiff is entitled to tho reversion of 
the riroperty as the purchaser of Bohari’s rights. 
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Another question was raised in the Court below, which in our view of 
the case is iramaterial to this appeal, — namely, whether, assuming the 
plaintiff to be entitled to succeed at all, he is entitled to recover the whole 
property claimed, or only an eight-anna share of it. 

The defendant No. 2 is patnidar of the Maharajah defendant, and 
therefore defends the suit in the same right and upon the same grounds 
as he does. 

The main question in the case is, whether, under the sale of tiie right, 
title, and interest of Sharodamoyee in her share of the family property, 
the whole inheritance of Norender Cliunder Rai in that share passed to 
tlie purchaser, or only liis widow's interest, subject to the right of tlio 
reversionary lieir to succeed to the property at her death. 

It is contended on the part of the plaintiff tliat, whatever the original 
object of Wooniamoyee’s suit may have been, the decree which she even- 
tually sought to enforce by execution as against Sharodamoyee’s share 
of the property, was a mere money-decree of a personal nature for mesne 
profits and costs ; and that, consequently, the sale under tliat decree 
could only pass Sharodamoyee's interest, an<l could not affect Bchari’s 
rights as the reversionary heir after Sharodamoyee's death. 

On tlie other hand, it is contended by tlie defendants that the express 
ol)ject of Woomamoyee’s suit was to recover from all the defendants in 
the suit, and amongst them from Sharodamoyee, the whole of Wooma- 
moyee’s share in the ancestral [364J property. It was not brought to 
recover from Sharodamoyee merely her own life-interest, but tho entire 
estate in tho share whicli had been hcdtl ijy lier husband, Norondor, 
under the hil;anama ; and it is contended that tlie deeree wliich was 
made against Sharodamoyee for tlie recovery of that share included 
nob only Sharodamoyee's life-interest, l>ut the interest which Beliari would 
have taken as reversioner, if Wootnanioyee had failed in her suit. 

A somewhat nice ijuostiou is tlms raised for our dotormination, 
and several authorities liavo been cited on either side. 

One point which has been strongly urged upon us on behalf of tlie 
plaintiff is this, that whatever might have been tlie nature of tho 
decree obtained against Sharodamoyee and tho other <lefondants, as in 
execution of tliat flecree her right, title and interest oidy was sold in 
tlie proiJerty in tiuostion, tlie sale would only pass lier life-intorost, and 
would not affect tlie interest of Bohari after her death. 

Wo think, liowover, that this proposition is opposed botii to principle 
aud authority. It has heoii holdover and over again, not only in this 
Court, but by the Privy Council, that the woids *' right, title and interest" 
of the oxecution-<lol>tor must not 1)9 construed strictly, hub witti reference 
to the circumstances under whicli the suit is lirought. and tlie true mean- 
ing of tlie decree under which tho sale takes place. And this was the more 
necessary in tlio case of sales wliicli took [ilace under tlie old Civil Pio- 
coduro Code, because hj- s. 219 of that Code, tho proclamation in every 

b of the executioii-dolibor. .And as 
a matter of form an<l practice, all sales under that .Act wore of tho riglit, 
title, and interest of the execution -dobtor. It is, therefore, tlio duty 

of the Court in each case to ascertain carefully what was intended to 
ho sold. 

Perhaps tho most remarkalile instance of the ap|)lication of this rule 
occurs in the case of [shnn CItniidfir Milter \. Buksh Ah Soitdai/ar (1) 
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which has been more than once cited witli approbation by the Privy 
Council. In that case a widow had been sued upon a bond given by her 
husband, and it appeared upon the proceedings, that the suit was really 
[366] brought against her, not in her own right, but as the guardian of 
her infant son. who was his father’s heir. A decree was obtaioed against 
her in tlie sviit, and under that decree her right, title, and interest in the 
property in question was sold to a purchaser. Now here the widow had 
in fact no right, title, or interest in the property in question. That pro- 
perty belonged wholly to her son ; and yet it was hekl that, under the sale 
of her right, title, and interest, the property which belonged to her son 
passed to the purchaser. 

Again, as an authority to the same efiect, we may refer to the case 
of The General Manager of the Raj Durbhunga v. Maharajah Ramaput 
Stngh (1). There a suit had been brought by A against B for arrears 
of rent, and B having died pending the suit, a decree was obtained l)v 
A against B’s widow. In execution under this decree, the right, 
title, and interest of 5 s widow in certain property which had belong- 
ed to lier liusl)and was sold. In point of fact, tlie widow had no 
interest in that property, because it belonged to her husband’s son 
and lieir; but the Privy Council held, reversing the decres of tlie High 
Court, that, under tliat sale, the property which was then vested in the 
son passed to tlie purcliaser. 

.\gain, as an illustration of how the words ' right, title, and interest 
may have a different meaning according to the nature of the suit, and of 
the docroo under which the sale takes place, we may refer to the case of 
Bisto Beharee Sahoy v. Lalla Byjnath Persad (2). There, a suibliad l)een 
hrouglit and a decree obtained against a widow for a debt : and in e.xacu- 
tion of that decree her rigliL, title, and interest in certain property wliich 
she had inhorited from her husband had been sold. The reversioner then 
brought a suit to dispute the validity of tlio sale as affecting his interests ; 
and it was held tliat the right of the reversioner to the property after tlie 
widow’s death depended upon whetlier the dolit had, or had nob, been in- 

anv necessity contemplated by Hindu law. 

The learned Judges say ; ” If sucli necessity liad been established, 
her riglit and interest would have inclu<led the entire estate which would 
have passed under the decree to the purcliaser [366] in execution ; whilst 
if slie had sold without such necessity, then all that would have passed 
under the sale would have been her life-interest,” thereby clearly indicat- 
ing, that, under the sale of lier right, title, and interest, a different estate 
would have passed to the jiurcliaser according to whether lier debt had 
been inclined witli or without legal necessity. 

We think, thoioforo, tliat we must look to tlie nature of the suit, 
and of tlie decree against Sharodamoyee, to see whether under the sale of 
lier right, title, and interest in the prooorty in question her own life- 
interest only, or tlie whole inheritance passed to the purchaser. 

.\nd tliis, wo think, must depend upon wliethor the suit was brought 
against her upon a cause of action personal to lierself or one which 
affected tlie whole inheritance of the property in suit. This is the 
principle, as wo understand, upon which the case of Baijicn Doobey 
V. Brij Bhoohun Lall AxutiHli (3) was decided. The test applied in 
tliat case was, whether the decree for maintenance was a personal one 
against the widow, or whether it aff'ected the estate of the reversioner : 


(l) 14 M.l.A. 605. 


(2J 16 W.R. 49, 
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and as the Privy Council considered that the decree was a personal one 
against the widow, it was held, that, under the sale of her right, title and 
interest in tl^e property sold, her own life-interest only passed to the pur- 
chaser. 

Now applying the same test in this case, we think it clear that 
Woomamoyee's suit was not against Sharodamoyee personally. Her object 
was to recover back from Sharodamoyee and the other defendants in the 
suit her father’s inheritance in the ancestral property, of which she had 
been dispossessed Ijy the other members of the family under colour of the 
alleged hibanama. 

The suit was defended in the interest of Behari, the reversioner, as 
well as of Sharodamoyee herself. It was defended successfully in the 
Court of first instance ; and there is no reason to suppose that the defend- 
ants did not all lionestly believe that the hihanasiia was a genuine instru- 
ment. 

Tlie reversioner Beliari was just as much interested as Sharodamoyee 
in the result of the suit. It was defended for his bene-[367]fit as well 
as her.s ; and the costs which were decreed against her were costs incurred 
by the plaintiff, not in prosecuting the claim against her jiersonally, but 
also against the reversioner, whoso rights she was bound to defend, and 
did defend, in resisting Woomanioyco’s claim to tlie inheritance. 

We have had ratlier more doubt with regard to the decree for mesne 
profits ; but we tliink that this portion of the decree necessarily followed 
the otlier : and that Woomamoyeo must be considered as liaving recover- 
ed the mesne profits in the same riglit and upon the same principle as she 
recovered the rest of her claim. 

The appeal will, therefore, be decreed, and the plaintiffs suit will bo 
dismissed with costs in both Courts. 

Appeal alloxocd. 
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APPEBCATK CIVIL. 

Before Hir Hichurd Garth, Kt., Chief Justice, and 

A/r. Justice McDoncU. 

Ra.ieni>R() K[sh<)UK Singh {Plaintiff) ik HirGAKY Mahton and 

OTHERS {Dc/endants).''' Uth May, 1881.] 

Limitation — KjccluHiun of Time —Limitation {Act XV of 1S77>. s. 14. 

The <lefend:iiU8 cut dowti iind carried away some trees which had been Rrowiufi 
on the plaintift'.s land The plaintifl’s manager brought a suit in bit> own name 
again-;t the clofe'ida'ils for tlie value of the trees so cut and carried away. This 
suit w»<i dlslnis^{t!i on the ground that the manager had no cause of action against 
the defendants. In a sub.sequent suit brought by the plaintiff agaiost the 
the defendants for value of the same trce.s, ho contended that the lime occupied 
in the former eiut ought to bo excluded in computing the period of limitation 
prescribed for the second suit. 

Held, that tbo pnvisions of Act X^’ of 1877. s. 14. did not apply, and that 
the time couM ito* bj excluded, as the reason why the previous suit was 
dismissed, wis, bcj*o-<o it w.i< brought in the name of the wrong person, not 
from defect of jurisdicli >ri, or from anv cau.so ofa like nature. 

[R.p 8 A. 4'(fj (480). j 

* Appeal from Appellate Decree, No. of 1679. .igainst the decree of Baboo 

Kallyprosonno Mookarjeo. Second Subordinate Judge of Sarun. dated the I Jtb August 
1879. affirming the decree of liiboo T.araprosonno Banerje.-, Munsif of Chunra dated 
the 17th September 1878. 
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JUDGMENT. 

. C.J. It has been contended before us, that as regards the 

claim for the value of the trees, the plaintiff’s rights are saved by s. 14 of 
the last Limitation Act. 

That section enacts, that in computing the period of limitation, 
tlie time during which the plaintiQ' has been prosecuting with due diligenco 
another suit against the defendants shall he excluded, when the proceeding 
IB founded upon tlio same cause of action, and is prosecuted in good faich 
in a Court which, from defect of jurisdiction or other cause of a like 
nature, is unable to entertain it.” 

Now it seems that the plaintiff, some time ago, brought a suit for the 
value of these trees in Lhe name of a oerson who sued as his manager ; and 
the suit was dismissed by the High Court on tlie ground that as manager ho 
had no riglit to sue on behalf of the plaintiff. It is argued that this was a 
suit nrosocuted l)v the plaintiff (within the moaning of s. 14) in good 
[369] faith, and in a Court which, from defect of jurisdiction or other 
cause of a like nature, was unable to entertain it. 

Wo tliink it clear that such a case is not witliin the moaning of s. 14, 
It was not from defect of jurisdiction or from any cause of a like nature 
that the previous suit brought by the manager was dismissed. The Court 
in which the suit was brought had a porfect right to entertain that suit. 

The reason why it was dismissed was because it was brought in the 
namo of the wrong person. 

Wo think, thoroforo, that the Subordinate Judge in this case was quite 
right in holding tliat the claim for cutting down tho trees was barred. 


7 Cal. 368 


INDIAN DECISIONS, NEW SEEIES 


LVoi 


fi, by tho Maharajah of Betbia for (inter alia) 

the value of certain trees which bad been cut down [368] and illeealiv 
appropriated by the defendants. The cubbing of the trees was alleged to 
have taken place on or about the lUh May 1870. Shortly after that date 
the plaintiff s manager instituted a suit for the vaiue of the same trees • 

dismissed, on the 

ground that the manager, as such, had no cause of action. Tne present 
suit was instituted on the 26th of November 1877. and at the hearing, the 
plaintiff argued chat, in computing limitation, be was entitled to exclude 

the time occupied in the former suit under the provisions of the Limita- 

f ^ contention was overruled in the Court 

of first instance, auJ the suit was dismissed with costs. The decision 
was upheld on appeal. 

The ^aintiff then brought this second appeal to the High Court. 

Mr. Collt7ison and Baboo Sreenath Bannerjce, for the appellant 
No one appeared for the respondent. 

The judgment of the Court (Garth, C.J., and McDonell. J.), so far 
as IS material for the purposes of this renort, is as folio .vs 


Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Mitter and Mr. Justice Maclean. 

HooiiAsh Kooer {Appellant) v. Kassbe Proshad and another 

{Respondents).* [22nd April, 1881.] 

Hindu lav) Mitnkshara — Minor ^Partition— Specification of sJiares under Lend 
Begistralion Act {Beng. Act VII of 1876i^Certi/}cateiutider Act XL of 1858. 

Bi a Hindu governed by the Mitaksbara law, died, leaving two minor eons, J 
and Ks and also a widow L and two minor sons by her ; the mother of J and K 
having predeceased him. On J's attaining majority, the Court of Wards, which 
had taken possession of all the property, withdrew from the managoment ; and 
L then applied under Act XL of 1858. and obtained a certificate with respect to 
the eharcs of K and her two minor sons. Subsequently K having attained 
majority, bis share was excluded from the operation of the certificate. On the 
death of J, leaving if, bis widow, and an infant son by her, H applied for a 
similar certificate, under Act XL of 1858, with respect to the property of her 
son, and it appeared that K was incapable of mauaging the property. 

Held^ that, though the certificate granted to L bad been improperly obtained, 
H was not entitled to one, as, no partition having taken place since D*s death, 
the property was etill the joint family property. 

Held also, that neither the granting of the certificate to Ly nor the registra- 
tion of the specific shares of each of the co-owoers under the provisions C370j of 
the Land Registration Act, amounted to a partition such as to justify the Court 
in granting the certificate asked for. 

Gourah Koeri v. Gujadhur Pershad (1) followed. 

CCitcd, 15 Bom. L.R. 426 (P.C.) = 17 C.E.J. 306.] 
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This was an appeal against an order rejocting the appellant’s appli- 
cation, under tho provisions of Act XL of 1858, for a certificate for 
managing tho property of her minor son. 

The facts appear sutliciently for the purposes of this report from the 
judgment of Mr. Justice Mitter. 

Mr. Branson and Baboo Mohesit CUwuler Choicdhrij, for tho appel- 
lant. 

The Advocate-General (Tho Ilon’blo G. C Paul) and Baboo Chunder 
Madub Ghosc, for tho rospondonts. 

The judgments of tho Court (MiTTEU and MACLEAN, JJ.) were as 
follows : 


JUDGMENTS. 

Mitter, J. — This is an apijeal against a judgment of the Judge of 
Patna rejecting tho appollanfs petition for a certiticato for managing the 
property of her minor son. Her husband Joymungul, and Kassee, one of 
the respondents, wore two uterine brothers, sons of one Byjnath, who 
left by another wife, MussamutLarawun Koer (the other respondent), two 
other minor sons. The mother of .Joymungul and Kassee is not alive. 
The present application was made after the death of Joymungul. It was 
opposed principally by Larawun Koer. on tho ground thab her minor sons. 
Kassee and Joymungul, were members of a joint Hindu family of which 
no separation has yob taken place. It was. thoroforo, contended that, under 
the Mitakshara law, tho minor son of .Toyraungul was nob possessed of 

• Appciil froDi Order, No. 316 of ISSO. auiiinst the decree of H. Bovoridco Esn 

Oiticiatiug Judge of t’atod, dated the I5th Septi;inber 1880. ’ 

(1) 5 C. 219. 
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such oroperby as couUl be baken charge of under the provisions of Act XL 
oi 1858. The Judge, in accordance wibh this objection, has refused the 
application. 

It appears that, after the death of Byjnath.the whole of his property 
was taken charge of hy the Court of Wards, all his sons then being under 
age. On JoyinuDgul's attaining majority, the Court of Wards withdrew 
their management, and relin-[371]f]uisbed possession of the property. 
Mussamub Larawun Koer then applied under Act XL of 1858. and ob- 
tained a certificate in respect of the shares of Kassee and her two minor 
sons. On Kassee's attaining majority, and on his application, his share 
was excluded from the operation of the certificate granted to Mussamut 
Larawun Koer. After the Land Registration Act was passed, the names of 
the four brothers wore recorded with the specification of the shares of 
each. 

Notwithstanding these proceedings, the Judge finds on the evidence 
(and I think tho finding is quite correct) that the property remained joint, 
and the profits of tho property were enjoyed jointly hy all the members, 
who lived in coinmonsality without any reference to their respective shares, 
Tlioro has not been any separate appropriation of the funds of the family 
or tho profits arising from the landed property. 

It has been contended before us tliat the nrocoedings taken by Mus- 
samut Larawun Koer under Act XL of 1858, and the registration of tho 
names of tho four brothers witli the specification of their respective shares 
oiroctod a valid partition under tlie Mitakshara law. 

We do not think that this contention is valid. It is true that, accord- 
ing to tho true notion of cho joint family under tlio Mitakshara law, no 
individual uiembor can predicate of tho joint property that he is the 
owner of a particular share, yot a declaration to that effect not accom- 
panied by an intention to deal with a particular sharo separately would 
not constitute a souaration of tho joiut family. Under tho Land Registra- 
tion Act, the joint owners aro required to specify thoir shares, and 
accordingly the shares of tho four brothers wore specified. As to the 
certificate obtained undor .Act XL of 1858 by Mussamut Darawun Koer, 
it was evidently applied for, as tlie Judge remarks, under the impression 
that a certitiuabo under tho .-Vet in respect of the proporbv of a minor, who 
is a mLMnber of a joint Hindu family governed by the Mitakshara law, 
can 1)0 granted. 

I am of opinion that tlio decision of the lower Court is correct. The 
appeal is, therefore, dismissed with costs, which we assess at Rs. 80. 

[3723 M.\CLKaN, J. — I fully concur as to the condition of the familyas 
jointand undivided. I regret to be obliged to assent to the order dismissing 
the appeal. Tho family is in a peculiar position. Tho adult uncle of the 
minor is stated to ho incapable of managing. The mother of other minor 
holds a certificate which she ought not to have obtained under the 
current exposition of tho law, and no one can, as it seems, obtain a 
certificate to take charge of the estate of JoyrDungul's infant son. But the 
case of Gourah Koeri v. (iiijadhur Pershad (1) is authority which I must 
follow. 

Appeal dismissed. 


(1) 5 C. 219. 
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Before Mr. Justice Wilson. 


In the matter op Act I op 1875. 

Gobind Lall Seal and others v. Robert Knight and others. 

[30bh June. 1881.] 

Distrcf^s Act (i 0/1875 ) — Seizure of Property in Possession of Mortgagees. 

Wbero moveable property npoa leasehold promises has been mortgaged by the 
lc39ee» and the mortgagee is in possession, the landlord cannot seize under a 
distress warrant, as it is not property belonging lo the person from whom the 
root is claimed," within the meaning of s. 10 ot the Distress Act. 

This was a claim made by Indra Ghundra Singh and Kanbi Cbundra 
Singh, to three Gripper printing presses, sei;^ed by the Court of Small 
Causes under a distress warrant for rent due for the premises in which 
the presses were standing. The Singhs claimed as n^ortgagees under two 
several indentui*es of mortgage and further charge, dated the 20bh August 
and 24th September IdSO, and asked tliat the warrant should bo dis- 
charged. 

The ease was transferred from the Small Cause Court to tbo Iligh 
Court for hearing, under s. IG of Act I of 1876. 

It appeared from the afiidavits. that Gobind Lall and Kannylal Seal, 
the trustees of a certain settlement, let out on lease a [373] house, No. 3, 
Chowriu^hoe Road, bo Roheib Knight. Niciiols and Co., and Edgar Bois, 
the proprietiDFs of the Statesman newspaper, for a term of four years, 
from the 1st of January 1880 at a montlily rental of Its. 450. By an in- 
denture of mortgage, dated the 8th .July 1878, made bntween Nicjhols and 
Co., Robert Knight, and Edgar Bois, of the first part; Roliorb Knight, as 
the proprietor of the Indian Aqriculiurisl, of the second part ; and Spicer 
Brothers, of the third uart. the parties of the first part mortgaged to 
Spicer Brothers, their executors, administrators, and assigns, bo secure an 
advance of £3,000, all the several newspapers (before mentioned), and the 
copyright and good-will thereof, and a lease then subsisting of the house 
No. 3. Chowriugheo Road, together with all the plant, printing gear, and 
stock-in-trade in or about the said premises, used for the purpose of, or 
in connection with, the publication of the said newspapers. This mort- 
gage contained a power for the mortgagees to outer on the premises and 
seize and take possession of any of the mortgaged properties on failure of 
payment of princijial or interest on the advance made. 

By another indenture, da‘-od the 20th .\ugust 1880, Spicer Brothers 
assigned their interest itj the prooerties mortgaged to them, under the 
deed of the 8bh July 1878, to fndra Ghundra Singh and Kanti Chandra 
Singh ; and by aii indenture, »laled the 24bh September 1880. the Singhs 
made further advance to the mortgagors on the same properties. 

On the 18bh .Tanuarv 1881, the Singhs domatnloil renaymont of the 
monies advanced as urovided for in the several deeds of mortgage, and on 
default being tnade in pavroent, instructed their attorney to enter on and 
take possession of the premibes No. 3, Cliowringheo Road, and the pro- 
perties and clYoets assigned to them ; and on the 7th February 1881 
(amongst other things), uossession uas taken of the three Gripper presses 
on behalf of the Singhs, and tho same, with other properties on the 

789 


1881 
JUNE 30, 

Original 

Civil. 

7 C. 372 = 

9 C.L.R. 390. 



7 Cal. 374 INDIAN DECISIONS, NEW SERIES [Yol. 


1881 

JUNE 30. 

Original 

Civil. 

7 C. 372 = 

9 C.L.R. 390. 


premises, were advertised for sale under the power-of-sale given in the 
mortgage securities. 

On the 15th February 1881, the Seals applied to the Small Cause 
Court for the issue of a distress warrant for the recovery of eight 
months' rent then due under the lease of the 1st [374] January. 1880, and 
on obtaining the wari'ant, seized the three Gripper presses standing in the 
premises. 

The Singhs, thereupon, claimed to be entitled to the properties seized 
as mortgagees in possession, under the several indentures of mortgage and 
further charge ahovemontioned, and denied all liability for the rent due. 
Interpleader summonses were issued by the Court of Small Causes for the 
hearing of the claim, and such hearing was transferred to the High Court 
by an order dated the 18th February 1881. 

Mr. Piffard (with him Mr. Stokoe on behalf of the claimants. — Pro- 
perty has been seized which is not the property of the tenant. Under Act 
VII of 1847, no property, except that belonging to the tenant, could be 
sei/5ed : see Dirarkanath Biswas v. Udditchurn Addy (1). The present Act 
is .^ct I of 1875, and allows property found on the premises to bo seized 
which belongs to the ])erson from whom the rent is claimed. We were not 
the tenants, but mortgagees in possession; tlm precedent under Act VII 
of 184 7 equally will apply to this Act. 

Mr. Jackson for the Seals. 


JUDGMENT. 

Wilson, J. — This seems to me a clear case: it is one under this 
Distress .\cb (1 of 1875). That Act directs, by s. 21, that no distress shall 
ho levied for arrears of rent except under tiie provisions of this Act, and, 
thoroforo, the rights of all parties must be found within the Act. Part IV 
deals with the levying of distress, s. 8 giving the time for distress, and 
s. 9 the mode of procedure. Section 10 points out the property which may be 
seized ; that property must be ‘ the moveable property found in or upon 
tlio houses or promises mentioned in the warrant, and belonging to the 
person from whom tho rent is claimed, hereinafter called the debtor.” Under 
that clause what is distrained is the property of the debtor, and not the 
property of any other person. Under the earlier Act (VII of 1847), 
the same was bold to be law by Mr. Justice Phear in tho case of Dwarka- 
nath Biswas v. Udditchurn Addy (1). Section 13 of tho present Act, 
[375] goes on to provide for what is to bo done if the validity of the 
distress is to bo questioned. “The debtor or any other person alleging 
himself to be tho owner of any property seized under this Act, may, at any 
time within five days from such seizure, apply to any Judge of the said 
Court to discharge or suspend the warrant or lease a distrained article.” 
Under that section, the application in this case was made to the Small 
Cause Court, and afterwards tho bearing was transferred, under s. IG, 
to this Court. The facts of the case are, that the distress was levied on 
tho 1st of February 1881, and the claimants lay claim to the property 
seized, and their title is made out in this way, — viz., on the 8th July 1878, 
to secure certain monies advanced by Messrs. Spicer Brothers, a certain 
newspaper and a lease then subsisting, and stock-in-trade, were mortgaged 
bo tbo Spicers with the usual proviso for redemption, and in default 
of repayment of the money advanced, the usual powers to enter and take 
possession wore given. By a deed, dated the 2lst August 1880, to the 


(1) Ind. Jur. 3G1. 
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Spicer and others were parties, the mortgagees, assigned to the present 
claimants the whole of the mortgaged premises to secure an advance 
made by them. A third deed, dated the 24tb September 1880, was 
executed in consideration of further advances by the claimants, and the 
further advances were secured in the same way, viz., on the same pro- 
perty mortgaged in the two other deeds. It appears that default was 
made, and the present claimants entered into the premises and took 
possession of the printing apparatus, and remained in possession from the 
7tb September till they were disturbed by the distress on the I5th February. 
The question then arises, whether the nresent claimants are entitled to 
retain possession. I think they are. Where legal and equitable estates 
are recognized, the claimants should be considered as the sole owners of 
the property subject to the equity of redemption. 

They being entitled to apply under s. 13, then follows the question, 
was the property such as the landlord was entitled to seize under s. 10. 
The same reasoning leads to the conclusion that the property did not 
belong to that description of property mentioned in s. 10. I think the 
claims must be allowed, the Court officers will withdraw from this pro- 
perty, and the claim-[376]ants are entitled to their costs in the Small 
Cause Court, and costs in this Court on scale No. 2. - 

Claim allowed. 

Attorneys for the claimants : Messrs. Rohorts, Mor<jan Co. 

Attorney for the landlord : Mr. Carruthcrs. 

7 C. 376 = 8 C.L.R. 518. 

APPELT.ATE CIVIL. 

Before Mr. Justice Cxinnitujham and Mr. Justice Pontiftx. 

Tarini PRUSiiAi) ilisRA AND ANOTHER {Defendants) V. Mahamud 
CHOWDHRY AND OTHERS {Plaintiff. i). [iGtli May, 1881. J 

Settlement — Appeal from Settlement Proceedings-^ Regulation 111 of J872, s. 5 — Notifica^ 
tio7t of Ote Lientenant^Governor of Ute 1th May 1872— XXXVll of iy55* s, 2, 

Tbo oiTiOors appointci undor 3. 2 o( Aot XXXVII of 1855, and not tho Sctilo* 
moot OiTicecd ai such, are tho porsons empowered to try such suits as arc referred 
to by Rsr* 111 of 1872, s. 5, and to corlify iis aos to the Civil Courts under that 
section* 

Tho DOtiCc^tion of the Lioutonant-Goveroor, dited tho 7th May 1672, being 
still in force, tbo Sottlcmont Officers havo no power to deal with such cases. 

Whore a Settlement Oliioor rofotrod certain issues to a Doputy Commissioner 
as a Civil Court under III of 1872, s. 5, t^ be dcilt with by him, and ho 

gave a decision thorooii and cortilied the same to the Settlomont OfTiccr, and it 
appeared that tho Doputy Commissiooer hid previously boon invested with the 
posvors of a Sotilcmcnt Olfucr. and tho proceadin^s were subsequently returned 
to him for the settlement record to be amended in conformity with bis findings, 
ho being thoroughly o invorsiuic with all tho facts of tho c?vse, and be accordingly 
passed an order aud amended tho record, defining the areas to which the plaintifTs 
wore entitled; 

On appeal against that order,— 

lleUl, that, so far as he was acting as a Civil Court, the Deputy Commissioner 
bad no jurisdiction to try tho issues sent to him or deal with the case, but that 
inasmuch as ho was vested with tbo powers of a Settlement OlTicer aud was 

* Appeal from Original Decree, No. 22 of 1880. against the decree of W. Oldham 
Esq., Officiating Deputy Commissioner of Nya Uoomka. dated the IStb June 1879, ’ 
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fully competent as such to de’tl with the oise himself, [3773 seeing that the 
parties could not in any way prejudiced by the irregularity committed, the 
High Court would not interfere to set aside the order. 

ffeZi also, that, treating the action of the Dcouty Commissioner as that of a 
Settlement Officer, thj High Court had no jurisdiction to hear the appeal. 


Civil. This was an appeal frorn the fiodiog of the Deputy Oommissiooer of 

Nya Doomka, given on the 18th June 1879, on certain issues referred to 

7 C. 376= him by the Settlement Officer under s. 5 of the '' Sonthal Pergaonas Settle- 
8C.L.R. 348. ment Regulation,” Reg. Ill of 1872. 

The material facts of the case were as follows ; — 

Ou the 17th August 1864. the plaintiffs, respon.leuts, nurohasad, at 
an exocutioQ-sale of the Boerhiioom Civil Court, the rights of three judg- 
ment-dehtors in certain lakbiraj lands in the Sonthal Pergannas. In exe- 
cution of another decree they again, on the 25th November of the same 
year, purchased the rights of the same judgment-debtors in the same pro- 
perty as well as the rights in it of two other persons. 

On blie 3lst July 18GG. the plaintiffs apoUed for possession of their 
auction-purchase under s. 263 of Act VIII of 1859, by ejetment of the 
judgment-debtors. The present defendants objected, but the Court of ex- 
ecution did not think proper to decide their objections, and reserving such 
matters for a separate suit, passed an order under s. 264. 

On the 13th June 1876, the plaintiffs sued under S. 26 of Reg. Ill 
of 1872, for possession of the purchased properties, together with mesne 
profits, stating that their causa of action had arisen in Mvgh 1273, — i.c., 
January-Fobruary 1867, — tlie date on whicli they were dispossessed from 
the possession obtained under s. 264. 

On the 8th January 1877, cha plaintiffs o >taiQod a decree for posses- 
sion. From this decree the defendants appealed, but, on obtaining a .settle- 
ment of the disputed lands on 2nd July 1877, they subsequently with- 
drew their appeal. 

On the 13th August 1877, the plaintiffs gave a receipt acknowledging 
that they liad been put into possession of the disputed property under a 
purwanah of the Court. 

On the 22nd .\ugusb 1877, the defendants raised objections to the 
order of delivery to the plaintiffs, and on the 25th August [378] 
1877. the purwanah, under wliich delivery was given to the plaintiffs, 
was cancelled, on the ground that, as the land in question had been settled 
before the execution of the decree, the decree must, in compliance with 
s. 26 of the Regulation, remain unexocaced, and the former holder be kept 
in possession. From this order the plaintiffs appealed to the Commissioner. 
Their appeal was rejected on the 19th December 1877, a promise being 
at the time recorded, that, at tlie time of hearing the plaintiffs’ settlement 
appeal from the order of the 2od July 1877, which had at that time been 
filed, the whole (juestion should he fully considered. 

On the lull June 1878, the Commissioner, sitting in appeal from the 
order of the 2nd July 1877, and referring to the promise given in his order 
of the 19th December 1877, reviewed the whole case and directed it bo be 
reopened by the Settlement Olficer. He observed that, under s. 5 of Reg. 
Ill of 1872, olficecs empowered bo liearsuits for land might refer issues 
to Courts established under .Act VI of 1871, and the Local Government 
had selected Settlement Ollicers to hear such suits. Accordingly he 
directed the Settlement Olficer bo call upon the plaintiffs to tile statement 
of biioiv claim, to enter it as a suit upon his tile, and bo i-efer five issues, 
wliich ho drew up, to the Courts established under Act VI of 1871. 
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In compliance with this order the plaintiffs, on the 16th June 1878, 
filed their petition, and, on the loth July 1878, an amended petition con- 
taining further particulars. 

The Settlement Officer, on the 20th of July 1878, forwarded to the 
Deputy Commissioner of Nya Doomka the petition, together with the 
settlement proceedings and his certificate under s. 5, Reg. Ill of 1872, 
referring the five issues for decision by the Deputy Commissioner as a 
Civil Court. 

On the 18th .June 1879, the Denuty Commissioner of Nya Doomka, 
who had, previously on the 8th April 1879, been invested with the powers 
of a Settlement Ottioer. gave a decision upon the five issues referred to him, 
whicli he certified to the Settlonieot Officer. On t)ie 24th July 1879, the 
Settlement Officer, dealing with the Deputy Commissioner’s decision 
on the five issues, and referring to the circumstance that the Deputy 
[379] Commissioner had been invested with the powers of a Settlement 
Officer, returned all the proceedings to that officer, in order that he, being 
thoroughly conversant with the case, shouhi amend the settlement record 
in conformity witli his findings of the 18th June. In compliance with 
this order the Deputy Commissioner, on the 12th August 1879, acting in 
his capacity as a Settlement Officer, passed orders in the case, amending 
the settlement record in accordance with his finding of the 18th June 1879, 
and defining the areas to which tlio plaintiffs were entitled. 

.•^fter having failed to obtain an order from a Division Bench of the 
High Court to set aside the order in the course of its extraordinary powers 
under s. 15 of tlie Charter Act, the defendants, on the llbh September 
1879, petitioned ttio High Court to admit an appeal from the findiug of 
the 18th. Tune 1879. As the right of appeal was doubtful, the Division 
Bauch of the High Court, before admitting an appeal, granted a rule 
in order to give the rospotnlents an opportunity of showing cause against 
it. In showing cause against this rule, it was urged, first, that the deci- 
sions of bile Sonthal Officers, vested with powers of Courts under Act 
VI of 1871, were nob appealable to the High Court : and, next, that the 
order of the I8tli Juno Ih 79 was not a decree appealable under Act X of 
1877. The Court lield that an appeal from judgments of the Civil Court 
on cases properly certified under s. 5 of the Regulation would lie to the 
High Court, au<l expressing a doubt as to the legality of the reference 
made in the present instance by the Setbleinenb Officer, which led to the 
finding of tlie 18bli Juno 1879, loft the question open for decision on the 
hearing of the appeal. 

That appeal accordingly now came on to bo heard. 

Baboo Mohiny Mo/iun Roy and Mab>o Hurry Mohiiv Chucko.rbulty 
for the appellants. 

Baboo Srernalh Das, Bihoo Chundra Madhub Ohose and Baboo 
Koroona Sindhu Mookerjee for the respondents. 
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■fUDGMENT. 

The judgment of the Court (Cunnin’GIIam and PitiNSEP, JJ.) was 
delivered by 

CUNN’ISOiiAM, J. (who. after stating the facts as above, [380] con- 
tinued).— The first (luestion which calls for consideration is, whether wo 
can regard the doci.sioii of the Deputy Commissioner of 18bh Juno 1879 
as a finding of a Civil Court on a case properly certified under s. 5 of the 
Regulation. 
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By Reg. Ill of 1872, s. 5, it was provided bhac, pending the settlement, 
suits regarding land and rent should be excluded from the ordinary 
jurisdiction of the Civil Courts established under Act VI of 1871. " Such 

suits.” it was provided. “ shall be heard and determined by the officers 
appointed by tbe Lieutenant-Governor under s. 2, Act XXXVII of 1855, 
or by the Settlement Officers hereinafter mentioned, according as tbe 
Lieutenant-Governor shall from time to time direct.” 

8 C L R 548 j- ^ notiQcation of the 7th May 1872 the Lieutenant-Governor 

• directed that, until further orders, the officers appointed under s. 2 of 
Act XXXVII of 1855, should entertain and adjudicate suits for land 
under s. 5 of the Regulation. .According to this notification the officers 
appointed under s. 2, of Act XXXVII of 1855, and nob the Settlement 
Officers as such, are the persons empowered to try suits, and consequently 
to certify issues to the Civil Courts under s. 5 of Reg. Ill of 1872. 
We are not a ware of the grounds on which he Commissioner finds 
that, under a Resolution of the Lieutenant-Governor "the Settlement 
Officers are selected to deal with cases under s. 5,” and consequently 
to certify under that section. No such Resolution has been brought 
to our notice, nor upon inquiries directed by ourselves could any 
such Resolution be found ; we are, therefore, constrained to hold that the 
notification of the 7th May 1872 is still in force, and that no such power 
has been conferred on the Settlement Officers. So far, then, as he was 
acting as a Civil Court, the Deputy Commissioner, Mr. Oldham, had no 
jurisdiction to try the issues sent to him. It appears, however that he 
was vested with powers as a Settlement Officer, and as such would be 
fully competent to deal with the case himself. Regarding, therefore, all 
proceedings taken as purely settlement-proceedings, we do not think that 
the parties can in any way be prejudiced by the irregularity committed 
in sonding the c.ase to him under s. 5. But if ho has been acting as 
a Settlement Officer, we have no jurisdiction to bear any appeal from 
[381] bis orders. Such orders are appealable elsewhere, and provision 
has boon made by the Regulation for enabling them to be questioned in a 
civil suit by the party injuriously affected. 

We accordingly dimiss this appeal with costs. 
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APPELLATE CIVIL. 

Before Mr. Justice Mittcr and Mr. Justice Maclean. 


OuNdAltiSTiEN BiiuorT AND OTHERS {Defendants) v. Roghoo 

Nath O.iha {Plaintiffs). - 
[28tli April, 1881.] 

Sail for Possession -Res Judicata — Ftnalily of Decision —Cieil Procedure Code {Act X 
of 1877), s. 13. 

In a suit to recover po.>^o.^sion of certain land, where it appeared that there 
has boon a previous suit between the same parties with respect to tbe same land, 


’ Appctl from Appellate Decrees, Nos. 2099 and 2100 of 1879, at^ainst the decree 
of A, V, Palmer, , Judge of Sbahabad, dated the 14th Judo 1879t affirmiogthe 
decree of Btbu Neptl Chunde; Sacond Munsif of Buxar, dated the 23rd of 

December 1878. 
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n whioh the then plaiotifls sought to have their possession confirmed, and that 
in that suit the lower Courts had decided the case both on the question of title 
and of possession, but on special appeal the High Court bad dealt only with the 
question of possession, and. in dismissing the appo'al bad not gone into the 
question of title, and the defendant in that suit subsequently sued to recover 
possession of the land, — 

Held, that the question of title was still open between the parties, and bad 
not been heard and finally decided by a Court of competent jurisdiction in a 
former suit within the meaning of a. 13 of Act X of 1877 (Civil Procedure Code) . 

[Appl., L.B.R. (1893—1900) 514 : R.. 3 O.C. 273 (276) ; 25 B. 115 (124) ; 5 C.L.J. G53 
(057); D.. 4 N.L.R. 98 (101).3 

This was a suit brought to recover possession of five bighas of land. 
The plaintitr alleged that the land in dispute was the property of one 
Phagoo Dobey, and that lie liad become the purchaser of it at an auction- 
sale on the 20th March 1874, such sale being held in execution of a decree 
which he had obtained against Phagoo Doboy ; that he had obtained the 
sale-certificate on the 4th Juno 1874, and that delivery of possession by 
the execution Court was effected on the 27tli June of tho [382] same year, 
but that the defendants had I’esisted him in taking possession. lie further 
stated that the defendants liad subsequently brought a suit for confirmation 
of their possession, alleging tliat the land in dispute did not belong to 
Phagoo Dobey, but to ono Bishen Dyal Dobey, and that they wore in 
possession of it having purchased it at an auction-sale, in execution of a 
mortgagc-docroo, in tho year 1-SG7 ; Init that that suit had been dismissed 
from tho first to tho final Court of appeal. lie, therefore now contended 
that tho (luestion of title to the land had been decide<l in that suit, and 
that ho was entitled to recover possession thereof. 

Tho defendants set up tho same title in bliis suit as tiioy had alleged 
in tho former suit : and further stated, that the sale at wliich tho plaintiff 
had become tho purcliasor wascollusivc and that lie liad previously attempt- 
ed to havo tlio property sold, but on tlioir objection the Court had ordered 
the iiroperty to bo exempted from sale, lioldiug tliat they, the defendants, 
were in possession. They also contended that tho question of title had not 
been determined in the previous suit, and that it had boon dismissed solely 
on tho ground that tlioy had been unable to prove their possession whicli 
they tlion sought to liavo confirmed. 

It also ajipeared that tho defendants had brought a suit for recovery 
of possession, but the question in both suits being tho samo, tlic Munsif 
decided that his judgment in this suit should govern that as well. 

Both tho lower Courts awarded a decree in favor of tho plaiutiff 
and refused to deal with tho (picstion of title, holding tliat it had been 
decided in the previous suit, the question having been adjudicated on 
by tlie ilunsif's and the District Court, and the lindings of those Courts 
bad not been sot aside, although tho High Court had dismissed the special 
appeal on tho ground of possession only. 

Against this decree tho defendants now specially aiipealed to the Ili-’h 
Court. ° 

Baboo'rrtJ«c/c Nath Paiilit for the appellants. 

Mr. M. L. Scindcl for tlio respondent. 

JUDGMENT. 

[383] Tho judgment of tlio Court {MixTKll and T^I.vclkan. JJ.) was 
delivered by 
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Mitter, J. This was a suit to recover possession of five bighas of 
land under the following circumstances. The plaintiff alleges that it was 
the property of one Phagoo Dobey, and that, in execution of a decree 
against him. it was sold and purchased by him on the 4th of June 1874, 
and possession was delivered by the execution Court on the 27th of June 
following ; but thedefeodants having resisted the plaintiff in taking posses- 
sion. he IS obliged to bring this suit. It is also stated in the plaint that 
the defendants had brought a suit against the plaintiff for confirmation of 
their possession over, and declaration of their title in respect of, the land 
in suit, and tliat tliat suit was dismissed from the first to the final Court 
of appeal. The plaintiff, therefore, contends that the question of title has 
been decided conclusively in a previous suit against the defendant and 
in his lavour. Tiie defendants deny tliat the ouestion of title was finally 
decided in the previous suit. Then upon tlie merits they say. that the 
land in suit lielonged to one Bislien Doyal, and that, in execution of 
a mortgage-decree, it was sold and purchased by them in 18G7 ; that 
subsequently in 1S7J, wlion the plaintiff' attempted to sell it in execution 
of his decree against Phagoo Dobey, they intervened, and tlieir interven- 
tion was' allowed: but in the next year— i.^., in 1874— the iilaintiff 
managed to have tho property sold again without their knowledge. 
Tlio two Courts below have awarded a decree in favour of the plaintiff 
without do iding the question of c-onflicting titles to tho land in suit 
arising between the contending jiarties. They are of opinion that tho 
olfeer. of tho previous suit was to declare the plaintiff s title, and 
negative that of the del'endaiits. It is contondod before us in this 
appeal that the lower Courts are wrong in tho view which they have 
take 1 of the etfejt of tho previous litigation. We are of opinion that 
this contoTirion is well foun H I. It appears that tho former case was 
decide! in favor of tlie plainbilf in the two Courts heh'vv. The decision 
was confirmed in special appeal to this Court. Tlioro was a further appeal 
to this Court under s. lo of tlie fjetters Patent, and tlie final judgment was 
expre.ssl^ [384J 'based u|)on theground tliat tho plaintiff had failed to prove 
his possession. Tlie learned Judges who deciiled tho apjieal say, “ we con- 
sid(;r, thoi'ofore. that this suit should be ilisrnissed upon this ground only, 
tliat tho plaintiff has not ostahlished that he is in possession of the land 
in question of which he seeks to he confirmed in possession." Therefore, 
tho effect of that litigation was. that tho final Court declared that the 
|)laintiff's suit should ho dismissed upon this ground only, oiz., that he 
failed to prove his possession although lie sought for confirmation of 
])ossession ; and therefore in tho view of the final Court of apiieal, the 
decision upon the ipiestion of title liotweeii tlio parties was wholly un- 
necessary. That being so, it cannot be said that this case comes within 
tho provisions of s. l‘J of the Code of Civil Procedure. Tliat section says, 
that no Court shall try any suit or issue in which the matter directly 
and suhstantially in issue has been heard and finally decided by a Court 
of coiiipotont jurisdiction in a former suit. In this case, supposing 
that there was a decision by tho Courts below in tho previous suit on the 
(juestion of title, it was not a /in'i/ decision, as it was brought up in appeal 
before the High Court, and that Court, in dismissing tlio plaintiff’s suit, 
decided that it was not necessary to go into the «iuostion of title, and based 
its decision entirely on the ground that tho plaintiff' had failed to prove 
his possession. That being so, we think that the question of title is still 
open between the parties. Tho decisions of tlio lower Courts are, there- 
fore. erroneous, and must he set aside. The case will go back to the 
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Court of first instance for the determination of the question of title ; that 
question being whether the lands in suit belonged to Phagoo Dobey as 
alleged by the plaintiff', or to Bishen Doyal Dobey as alleged by the 
defendants. Costs to abide the I'esult. 

Case rc})iaiuled. 


7 C. 38S = 8 C.L.R. Sli. 

[385] APPELLATE CRIMINAL. 

Before Mr. Justice Mitter and Mr. Justice Maclean. 

DAMODUR BIDDYADHUR MoHAPATRO AMD ANOTHER {Petitioners) 

V. SYAMANUND Dey {Opposite Party).* [27th May. 1881.] 

Breach of the Peace — Criminal Procedure Code {Act X of 187i). a 5S0— 'Ontustou of 
Magistrate to record Preliminary Proceeditig. 

lo order to justify a Magiscrato in interfuring under s. 530 of the Crinsinat 
Procedure Code, it is necessary that he should be satisfied that there exists a 
dispute conceroitig land wbi-ih is likely to induce a breach of the peace. — i e.. there 
must bo a reasonable apprehension that a disturbance of the peace is )>kcly to 
occur, rendering it necessary for him to take immediate steps to prevent it, 
and not metelv that it ispro&36/« a breach ol the peace may occur if proceed- 
ings under s. 530 bo not taken. 

Quare — Whether it is necessary that a preliminary proceeding should first be 
recorded t > give the M igistrate jurisdiction ? 

[Appr., 33 C. 33 (44) = -2 C.L.J. 271 = 10 C.W.N. 257 = 2 Cr.L.J. 670 ; R.. 23 C. 557 
(601).] 

This rule arose out of a proceeding under s. 530 of the Criminal 
Procedure Code. It appeared bijat the Magistrate had, in the first instance, 
omitted to record a prelitninarv proceeding, as required by that aeotion, 
stating the grounds of his being satistieJ that a dispute likely to induce a 
breach of the peace existed. But in his final judgment he stated that 
be was satisfied that there was a dispute going on; that there had Peen 
criminal cases during the past few mootlis between the two parties in 
connection with the disputed land: and that it was not, bhorofore, unlikely 
that, under the circumstances, there might bo a breach of the peace. IIo, 
accordingly, declared that Raja Syamanund Dey was entitled to retain 
possession of the disputed land until ousted by duo course of law. The 
petitioners, accordingly, obtained a rule from the High Court calling on 
the opposite party to show cause why the order of the Magistrate should 
Dot be set aside. 

[386] Mr. Branson and Baboo Umbica Churn Bose in support of the 

rule. 

Mr. M. M. Ghosc and Baboo Obhoy Churn Bose showed cause. 

JUDGMENT. 

The judgment of the Court (Mrri’KR and Maclean. JJ.) was deliver- 
ed by 

Mittek, .1. — In a urocoeding under s. 530 of the Criminal Procedure 
Code between the pobitionor an<l tlie opnosite party regarding tlio posses- 
BioQ of 1.100 mans of julpai lands, the i:)oputy Magistrate of Balasore, on 
the 14tli February last, confirmed tlie opposite party m possession The 

• Criminal Motion, No. 10!) i-f 1381. asain^l the order of Babu Gop.il Chunder 
Mookerjee. Deputy Magistrate of Ualasotc, <iatod the lUh February, 1881. 
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1881 record shows that no preliminary proceeding, stating the grounds upon 
M^27. which the Magistrate was satisfied that a dispute likely to induce a breach 
App„T existed, was recorded. Probably on this ground at the final 

rearing, objection was taken to the jurisdiction of the Magistrate, and he 
LATE deals with this question in the final judgment. 

Criminal. One of the grounds upon which this rule was obtained was that the 
7 c"~MS— omitted to record the preliminary proceeding referred 

8 c r’ R Ja to above, the whole proceeding was ultra vires, and therefore should be set 
• • • • aside. It has been contended on behalf of the opposite party that as the 

judgiQont shows tbd.t tho Magisbt&t6 was satisfisd of a dispute likely 
to induce a breach of the peace existing, the mere omission to record a 
preliminary proceeding, as is required by the 2od para, of s. 530, is an 
immaterial irregularity, which would not warrant this Court, under s. 283 
of the Criminal Procedure Code, to quash the proceedings of the lower 
Court. On the other hand, it was broadly contended, that the omission 
to record this proceeding is, under all circumstances, a fatal error which 
would justify this Court in setting aside the proceeding, the provisions of 
s. 283 notwithstanding. The decision cited before us. Sheikh Munglo v. 
Durga Nirain Nag (1), certainly supports this contention. But there is a 

decision, Croiir Mohuu Manjee v. Doollubh 2Ia7ijee (2), which rules the con- 
trary. 

[387] Wliocher the one or the other contention is correct, it is clear 
to us, upon the authority of the cases cited below, that a Magistrate 
would have no jurisdiction under s. 530 unless he was satisfied that 
there exists a dispute concerning land, and which di.spubo is likely to 
induce a breach of the pc.ace, — i.c., there must bo a reasonable appreliension 
that a disturbance of tlie peace is likely to occur rondoring it necessary 
for the Magistrate to take immediate action under s. 530 to prevent the 
aiiprehonded breach of the peace — -Harvey v. Brice (3), Dcwaii Etahce 
Newm Khan v. Subuninnissa (4), Hussaniut Anundee Koocr v. liance 
Soonaet Koocr (5). Kashi Kishor Hoy v. Tarince Kant Lahori (6) In re 
Sutherland (7), Gour Mohun Manjee v. Doollubh Manjee (2), In re 
Mnssamut Zuhoorun (8), lianeeyungc Coal Association Limited v. Hem 
Lull (fhatwal (0). 

Wo have considered the finding of the Deputy Magistrate upon this 
point in his final judgmout, and wo are of opinion that it is not suffi- 
cient to give him jurisdiction under s. 530. It seems to us that what he 
says is, that it \sprobablc that a breach of the peace will occur if a pro- 
coodiug under s. 530 be not taken. This finding would not give him 
jurisdiction. 

Wo, therefore, set aside liis order and make the rule absolute. 

Hale made absolute. 


(i) 2-2 W. R. Cf. 81. 
(5) 9 W. R. Cr. 61. 
(ft) 6 W. R. Cr. 4. 


(1) 25 W.R. Cr. 71. 
(1) 5 W.R. Cr. 1 1. 
(7) 9 B L.R. '229. 
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(6) 3 13. L. R. Cr. 76. 
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7 C. 388 (P.C.)=4 Shame L.R. 253»10 C.L R. 393 = 8 I. A. 90 = 4 Sar. 

P.G.J. 234 = 5 lod. Jur. 388. 

[388] PRIVY COUNCIL. 

Present : 

Sir B. Peacock, Sir M. E. Smith, Sir R. Couch, and Sir A. Ilobhouse. 

{On appeal from the High Court of Judicature at Fort William in Bengal 

4 C. 757 = 3 C.L.R. 211.] 


Ra.7a Nilmoni Singh Deo Bahadur {Plaintiff) v. Ram 
Bandhu Rai and others (Defendants). 

[9th March, 1881.] 


Proceedings under the Land Acquisition Act, X of 1870, ss. 38 and Z9~Finali(ii. 

Id proeeediogs under the L'lnd Acquisition Act (X of 1870). ss. 38 and 39. the 
persons entitled to take land compulsorily, deal only with those who are in 
possession of it. or who are oste isibly its owners. It may happen that the real 
owner being an infant, or a person otherwise under disability, does not appear, 
and is not dealt with in the Grst instance. There is. therefore, a proviso ins. 40 
to the effect that nothing contained in that or the preceding sections “ shall affect 
the liability of any person who may receive the whole, or any part of any com- 
pensation awarded under the Act to pay the same to the parson lawfully entitled 
thereto.” This applies only to parsons whoso rights have not been dealt with in 
adjudications in pursuance of ss. 38, 39. and 40 ; and docs not permit a person 
whose claim has been disposed of in the manner pointed out in the Act, to have 
that claim re-opened, and again heard, in another suit. 


IP.. 7 C.W.N. 539 (511): R-. 14 C. 423 (429) ; 12 M. 105 
(F.B.) : lOC.SV.N. 091 (099) = 2 C L.J. 359; 37 P.R. 
53 P.R. 1900=103 P.L.R. J90G ; D.. 12 C. 33 (36) 3 


(108) 
1905 = 


17 A. 
35 P.L 


673 (570) 
R. 1905 ; 


Appeal from a decree of a Divisional Bench of the High Court of 
Bengal (Gth .Tune. 1878). confirming a decree of the Court of the District 
Judge of East Burdwan {12bli May, 1877). 

The object of this suit was bo establish the appellant’s right as 
proprietor of certain village lands, fifty-eight bighas of which had been 
taken by the Governmenb of Bengal under the Land Acquisition Act, X of 
1870 : and his consequent right to receive the sum of Ks. 13,543 awarded 
as compensation. The land formed part of a pargana within a >:emindari, 
in Manbbum. belonging to the appellant as Raja of Pachete. In the same 
land the respondents claimed to hold certain hereditary tonancios. called 
in the locality * jagir, ’ which were ancestral [389] tenures at a hxed 
^nb. Upon proceedings being taken under the Land Acquisition Act 
X of 1870. by the Governinonb of Bengal, to acquire the holdings 
of certain of these alleged ‘ jagirdars ’ for railway purposes, their value was 
fixed, without dispute, at lis. 15,G8i ; but a (juestion arose as to the 
apportionment of the compensation between the Raja and the tenants or 
j^agirdars. The Raja claimed Rs. 13,627. The disuuto was referred by 
the Collector of tho district of East Burdwan to the Jlistricb Judge, under 
Act X of 1870, s. 38. tho Raja denying tho title of the tenants as * jagir- 
dars to tho amount claimed by them. Tho question as to the propor- 
tionato amount of compensation to ho awarded to tho latter, was decided 
in their favor on tho 31sb July, 187G. tho Raja receiving only R 3 84 

Ho did not appeal to tl.e High Ceurb from the Judge’s docisiou 
but instituted tho suit, outof which tho present appoalaro.se. in the Court 
01 the bubordinato Judge, wliouco it was transforrod to that of the District 
Judge. Tho defendants contended (inter aha), that tho suit was barred 
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1881 under s. 2 of the Code of Civil Procedure by the decision of the 31sb 

M arch 9. July, 1876. On an issue on this poinc, t)ie District Judge held, that the 

Pptw title having been already decided ou a reference made under 

tKiVY the Land .Vcquisition Act, X of 1870. ss. 38 and 39. the judgment of a 
COtJNCIL. competent Court barred this suit. 

7 C. 388 T> appeal to the High Court, this decision was upheld by a Division- 
(P C )= ^ I36nch. 

iShome . oi the Court (JACKSON and TOTTENHAM. JJ.) was as 

^4^iiu4u«. follows: — 

L.R* 263 = 10 11 i I p 

C.L.R. 393= j • • L 1*9 contends, that the power to question such 

8 I.A 90= a regular suit is expressly reserved to him by the proviso to 

4 Sar P C J r urges that the 58th section of the Act, on which the Judge re- 

234 =R no reference to the present question. As to s. 58, we are inclin- 

ed to chink chat it has no direct reference to the question before 
us. It excludes suits to set aside an award under the Act, and we think 
the term award, there used, does not include the decision of 
the Court under s. 39 ; but, at all events, it is so far useful in considor- 
jpf' ^'^*9 question, chat it indicates the intention of the Legislature 
[390j to make proceediugs under this Act dual, and to make the mode 
01 dealing with cue questions to he raised under this .\cb exhaustive and self- 
coubainel. The proviso ins. 40 follows a declaration, that “ payment of 
the comujDsation shall he made by the Collector, according to the award, 
to the persons named therein, or, in the case of an appeal under s. 39, 
according bo the decision on sucli appeal.” That, no doubt, is intended to 
include the case of a decision under s. 39. It provides, that any person, 
who may receive the whole or any part of the compensation awarded under 
this Act, shall be liable to pay the same, and. no doubt, compellable by 
suit to pay the same, to the person lawfully entitled thereto, just in the 
same manner as a person who may have received a certificate under .\ct 
XXVII of 1860 is compellable by suit to pay any money which may have 
come into his bands under that certificate to the person entitled thereto : 
and what the Legislature had in view, we think, was, that if any persou, 
l)y virtue of a particular title, which was not really vested in him at 
the time should prevail against any person claiming under a different 
title before that Court unon the (juestion of apportionment, he 
should he liable and compellable to pay over blie money which he might 
iiavo received under that decision, to some other person nob a party to the 
proceedings, in whom that title Dally vested; not that it should bo compe- 
tent to the parties, after a full investigation before the Court under 
s. 39, and after an appeal as allowed hv that section, to bring a regular 
suit and re-open the identical question before a differeub Court. If 
that wore so, as observed by the District Court, we might have a 
decision arrived at by the District Judge after an iovestigation con- 
ducted with all the formalities prescribed by the law, and under the proce- 
dure of the Code, whether it is called a decree or not and a formal decision 
l)y the High Court on appeal from that decision, liable to he set aside upon 
a further sit in a Munsif's Court, and. in certain circumstances, the 
decision of the ^lunsif in such suit might become tinal. Some stress 
was laid by the appellant upon the fact that s. 37. in express terms, gives 
finality to certain awards, and declares that, as l)6twecn the oersons inte- 
rested, who may argee in the apportionineub of the [39l] compensation, 
the award shall bo conciusive eviilence of the correctness of the apportion- 
ment, an>l it was sai'l that if the fyegislature had intended to give finality 
to the decision of the Civil Court under s. 39, the ioteution would 
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have been expressed ia distinct terms ; aoJ a somewhat similar use was 
made of the terms of s. 58 itself, viz., it was conteoded, that, whereas 
that sectioD forbids the briogiog of u suit to set aside an award under 
the Act, it does not forbid the bringing of a suit to set aside the decision 
of a Court. We apprehend that wiiat is intended by the terms of s. 37 
or of s. 58. is notliing more than this, that it places awards made under 
the Act by express legislation upon the same footing of tinality as a 
decision of tlio Court under s. 39 is by the ordinary principles of law. ” 

On this appeal, 

Mr. R. V. Doxjnc appeared for tlie appellant. 

Mr. Leith, Q. C., for the respondents, was not called upon. 

JUDGMENT. 

Their Lordships’ judgment was delivered by 

SiK R. P. Collier. — The history of this case, as far as it is material 
to the judgrnent, is as follows ; — Tne Government of India, requiring 
land for a public purpose under the provisions of Act X of 1870, gave 
the rei]iiisite notices, and proceeded to take fifty-eight bighas of land with- 
in the zemindari of the Raja of Pachote. These fifty-eight bighas were 
occupied by persons who held uu<lor the title of jagirdars, but wore un- 
doubtedly subject to the superior tenure of the Raja, and may be described 
as mal lands of his zemindari. The Act referred to, No. X of 1870, 
contains a number of elaborate provisions applicable to the acquisition of 
lands and the p^yrosQt of the purchase- money for them. Under tho 
circumstances of tliis cise it will be enough to roferto throe of the clauses. 
It appears that, in corbiin cases, an award of compensation may be made 
by the Collector, as between tho Government and tho claimants. Section 
14 is in the^e term': -“If the Collector and the persons interested agree 
as to the amount of compensation to be allowed, tlie Collector shall make 
HQ award under his fraud for ttiosame an<l then follow provisions that 
it shall bo final. Clause 38 is in biiose terms ; — '* When the amount 
of compensation has been settled under s. 14, if any dispute [392] 
arises as to the apportionmenc of tne same, or any part thereof, the 
Collector shall refur sud) dispute to tlie decision of the Court.” Section 
39 goes on to say : — ‘‘Wlreti a refotenco to tlio Court has been inade under 
s. 38, the Juilgo sitting alone shall decide tiie proportions in which the 
persons inteiosted are u(ititlo>l to sh ire in such amount.” It further pro- 
vides that ” an appeal shall lie from sucii ilecision to the High Court, 
unlo'ts tho Jinlge whose decision is appealed from is not the District Judge, 
in which case tfio aim nil sfiall lie in tho first instance to the District 
Judge.” 

Tlio proceedings in this case were under these sections. Under s. 41, 
tlie Collector mado an award for i.ho wfiolo ainoiint of tlio compensation, 
which was, in round numbers. Rs. 15,000. There was a dispute liotwooii 
tho Raja and tho tenants, as they may be called, with roforonce to tlio appor- 
tioninont of tho .unount between tlioiii. Tho quosbioii was duly referred to 
a Judge sitting alone, to decide the pronortions in wliich tlie persons 
ioterosred were entitled to sharo, and that Judge iiiado a decision in 
pursuance of such roferonco, whereliy lie uwarileil to the Raja Hs. 84. and 
to the other claimants, of whom there area great numlior, tlio rest of tho 
compeusation money. The Raj i did imt appeal from this decision, as ho 
had a right to do. but ho brings the present suit for the purpose of, iu 
effect, setting it aside. In his plaint ho characterises his suit as; ”a suit 
to recover Rs. 13,000 in -loposit in tho collectorato of this district, on 
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march . of ‘Compensation for fia bighas 6ve cottas.” and ho contends 

lA^ 9. that he is entitled to a far larger amount than that which has been 

Privy .fo hi“. In other words, be brings the suit for the purpose of 

Cou'jrrr very question which had been determined according to 

OD^IL. special statutory process by a Judge from whose decision be did not appeal. 

7C. 388 ^ •, u- fairly admitted by Mr. Doyne that, unless he can 

(P.C.)= himself of s. 40. the proceedings which have been taken are conclusive 

4 Shorae f® ‘’oo^^cmount and apportionment of the compensation. Section 40 is 
L.R. 263 = terms Payment of the compensation shall be made by the 

10C L.R.393 ^° ^‘ccordingto the award, to the persons named therein, or. in the 

= 8 I. A. 90= f^Qo? according to the decision on such appeal : 

4 Sar. P.c.j fu Z Provided and this is the part of the section on which he relies — 

234 = 5 nothing herein contained shall affect the liability of any person who 

Ind. Jur or P^rt of any compensation awarded under 

388 this Act to pay the same to the person lawfully entitled thereto.” He 

contends that, under that proviso, the Raia is entitled to bring this suit. 

It appears to their Lordships that the proviso has no such effect. Such a 
proviso, which appears to have been but a repetition of a provision in a 
previous Act m pan materia, is necessary in this, as in almost all Acts of 
a similar character. It is necessary for the Government, or the persons or 
company entitled to take property compulsorily, to deal with those who are 
in possession, or ostensibly the owners: but it may happen, and frequently 

‘ reaf owners, possibly being infants or persons under 

disability, no not appear, and are not dealt with in the first instance; and 
therefore a provision of this sort is necessary for the purpose of enabling 
10 forties who have a real title to obtain the compensation money. 

Their Lordships are of opinion that the Courts in India, who both 
concur on this point, have rightly held that this proviso applies only to 
persons whose rights have not been adjudicated upon in pursuance of 
the S€ctioas (38 and 39), and that it has not the olfoot, which it would 
certainly not lie reasonable to attribute to it, of permitting a person whose 
claim has been adjudicated upon in the manner pointed out by the Act 
to liave that claim reopened and again heard in another suit. Their 
Lordships are of opinion that the provisions in this Act for the settling 
of compensation aro intended to be final ; and that the amount and distri- 
bution of tho compensation having been settled in this case by a 
competent Court, and the decision not having been appealed against, tho 
settlement is final, and the present suit cannot be maintained. They will, 
therefore, humbly advise Her Majesty that this judgment be affirmed, 
and the appeal dismissed with costs. 

Appeal dismissed. 


Solicitors for the appellant: Messrs. Lambert, Pclck, and Shahespear. 
Solicitors for the respondents ; Messrs. Barroiv and Rogers. 
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[394] APPELLATE CIVIL. 

Before Mr, Jxisttce Pontifex and Mr. Justice McDonell. 

Manly (Defendant) v. Patterson (Plaintiff).*' 

[16th December, 1880.] 

Mortgage— Sale or Foreclosure — Limitation — Adverse Possession. 

In 1823 tho trustees of a mortgage settlement invested the trust funds in the 
mortgage of a house and premises at Eotally in the neighbourhood of Calcutta. 
The mortgagor was the first tenant-for-lile under the settlement, and it was 
agreed that he should be entitled to remain in the house as long as be pleased 
the rent of the premises being set-off against the iucome of the trust-funds to 
which he was entitled under the settlement. In execution of a money-decree 
against the mortgagor his right, title, and interest in tbe premises wore pur- 
chased by the judgment-creditor, a lady who at tbe time of execution and sale 
lived in the mortgigor’s bouse. After the purchase, all parties continued to 
live in tbe h^useas before. The mortgagor died on tbe 14th of August 1867, and 
on the 13th of August 1879, tbe present suit for sale or foreclosure was instituted 
by tbe plaintiff in whom tbe legal and beneficial interest in the trust-funds had 
become vested* 

Held that the position of the jad^mcDt-creditor uoder the sale of 1865 was not 
adverse to the plaintifi or those under whom bo claimed ; that the suit was not 
barred by limitation ; and that plaintiff was entitled to a decree for pale. 

Anundo Moyee Dossee v. Dhoneiidro Chunder Maker jee (1) distinguished. 

I^orm of decree in a suit for foreclosure oc sale in the mofussil, where the 
mortgage is in tbe English form and all parties concerned are English. 

13y an intlonturo of post-nuptial sottlomont, dated tho6thof September, 
1823. between Robert Manly of Calcutta, of tho first part, Sarah Manly 
liis wife, of tho second part, and John Palmer and William Anderson 
Livingstone, of the third part, it was witnessed that, in pursuance of an 
ante-nuptial agreement, Robert Manly assigned to Palmer and Livingstone 
the sum of Rs. 10,000, in trust, to invest and pay tlie interest thereof to 
[393] Robert Manly for life, and from and after Ins death to Sarali 
Manly for lier life, and after her decease, in trust for the issue of tho 
marriage. Tho deed conferred on Robert Manly and his wife, or tho 
survivor of them, a power of appointment by deed or will among tlie issue 
of the marriage, and. failing issue, in favor of tho person or persons 
entitled in default of appointnieiit. Tho deed also contained the usual 
clauses autliorizing investment in real securities and Government stock, 
and the appointment of new trustees, Ac. 

By indentures of lease and release in foe, dated the 30th and 31st of 
December, 1823. respectively, tho latter of whieli recited tlie provisions of 
the deed of the previous Sojitember. Koliorb Manly, in consideration of an 
advance of the said Rs. 10.000, " convoyed to Palmer an i Livingstone 
the house and premises which were in dispute in this suit, and which 
wore situated at Eutally in tho neighbourhood of Calcutta. It was 
declared, that tho property conveyed sliould bo subject to tho trusts of 
the Rs. 10.000 declared by tho deed of Soptomhor 1823; and it was jnovi- 
dcd. that if tho said Robert Manly, liis heirs or assigns, do and shall 
as an d when tlic said trusts in and by” the deed of Septombor, 1823] 
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created, or some or one of fcliem sliall. require the said principal sum of 
^.icca rupees ten thousand to be repaid, well and truly pay. or cause to be 
paid, unto the said .John Palmer and William Anderson Livingstone or 
unto tlie survivor of them, or unto any new succeeding trustees or 
tiustee who may he nominated and appointed in and by the ’ deed of 
September, 182.3 to act m the trusts thereby created.” or “ some or one 
of tliem, tlie said sum of sicca rupees ten thousand of lawful money of 
Bengal, together with lawful interest for the same, from the time when 
the same shall be. by the said trustees, or some or one of them, found 
necessary to bo paid, to the day whereon the same shall actually be paid 
as aforesaid, by the said Robert Manly, his heirs or assigns: then, that 
upon such payment as aforesaid, these presents and every matter and 
thing herein contained shall cease, determine, and become and be 
absolutely void and voidable, anything hereinbefore contained to 
the contrary m any wise notwithstanding.” The deed went on to 
declare, that it was the true intent and meaning thereof, [396] and 
ol the parties thereto, that “ Robert Manlv, his heirs or assigns 
or his or their tenants, or undertenants, should hold. use. and occupy, 
possess, and enjoy” tlia property conveyed “and to have, receive, and 
take to his or their own use and uses the rents, issues, and profits thereof 

and every part thereof, without any lawful let, suit, trouble, molestation 

eviction, hindrance or disturbance of, from or by them, the said John 
1 aimer and William .\nderson fvivingstone, or the survivor of them,” 
01 an\ succeeding trustees or trustee. The deed contained no covenant 
foi the repayment of the money. There were several children of the 
marriage, one of whom, Alexander Manly married the daughter of one 
Mis. \erplough, a widow lady, wlio took up lior residence with Robert 
Manly <ind liis family, in the house at Entally, sometime previous to the 
year 186.5. It appeared from the evidence that Robert Manly, in the 
year 1856, had borrowed Rs. 2.800 from Mrs. Verplough, for wliich 
he gave a bond. Mrs. Verplough instiuPed a suit on this bond and 
obtained a decree, in o.xecution of wliich she, in the early part of 1866, 
caused to lio sold the house and premises at Rntally, and iiecamc herself 
the purchaser for — the plaint alleged — a sum of Hs. 420. After this sale, 
tlie Manlys and ^frs. Veiqiloiigii continued to live in tlie house at Entally 
as before. Mrs. Verplough died in Decomher, 1860, leaving the defendant, 
•lane Manly, her sole heiress and legal representative. Robert Manly died 
on llio 14tli of .August 1867. 

By a deed of appointment, <laled the 16th of Juno, 1879, Sarah Manly 
exercise<l her power of appoiutnioiit in favor of her daughter, Mrs. Woodly: 
and by an indenture, dated the 8th of -luly, 1879, between tlio tlien trustees 
of the sottloinont of 182-3 of the first part, Sarah Manly of the second part, 
Mrs. Woodley of the third part, and the plaintiff Patterson of the fourtli 
part, the sum ol Rs. 10.000. with all interest thereon, and benefit thereof, 
together with the promises at Entally, were assigned and sold to the 
plaintiff for a sum of Ks. 7,000. 

On the 12th of July 1S79, the plaintiffs attorney wrote to 
Mr. .iaiio Manly, who re.sided in Kajputana, and to David Manly, one 
ol the sons of Robert Manly (and who was in sole possession of the 
house and premises at Enfally). calling upon [397] them for pay- 
ment of the Rs. 10,000 witli interest at 6 per cent, per annum, and 
stating that, in default of payment, the plaintiff would institute a suit for 
a sale or foreclosura of the premises. His demand not being complied 
with, the present suit was instituted on the 13tb August, 1879, in the Court 
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of the First Subordinate Judge of the District of the 24-FarganQas, pi'ay- 
ing a decree for payment of the Hs. 10,000 and interest, and in case of 
default, for foreclosure or sale, and should the proceeds of sale be insuffi- 
cient, then for a personal decree against the defendants for the amount of 
the deficiency. 

The defence was, that the assignment to tlie i>laintiff was collusive 
and fraudulent : that tlio suit was impi'operly framed ; and that it was 
baiTed by limitation. The Court held that though the plaintiff was not 
entitled to a decree for foreclosure, yet ho was entitled to a decree for sale, 
which was directed ; and, in case the proceeds of the sale should prove in- 
sufficient, tlie Court gave a personal decree for the deficiency against the 
defendant Mrs. Jane Manly, on the ground that being the sole heiress 
and legal representative of Mrs. Verplough. the purchaser of the equity of 
redemption, she stood in the shoes of the uiortgagor. 

The defendant Jane Manly appealed. 

Mr. Evans and Mr. Twidalc for the appellant. 

Mr. Evans. — Tlio circumstances attending the transfer to the plaintiff 
are extremely suspicious, and there is no trustworthy evidence that any 
consideration whatever has been paid. Again, no decree can be passed in 
a suit framed as tliis is. .\ suit on a mortgage for prooerty situated in 
tlio mofussil must be l)rought under Heg. XVH of IHOfi. Before the Fore- 
closure Regulations were passo<l, a conditional sale, which in effect is the 
same as an ICnglish mortgage, hocamo absolute on non-payment at the time 
appointed. Those Regulations supply the only remedy in use in the 
mofussil, and no Coui t has power to go outside or beyond tliem — TJiumhu- 
sarvmy Moodelly v. IJossatn Hotvthcn (l). There is no power of sale contained 
in this mortgage, and if tlioi’o was. the Court would not give effect to it ; 
[398] the only remed>‘ is foreclosure — .-lr»/Kin Pande v. Xounittun Koo- 
wur (2) and /ihinranvr Chnrn Mitr v. Joykishen Mitr (3). [PoNlTFlCX, 
J. — Those cases dealt with Hindus. Here all the parties concerned are 
English.] .Again, this suit is premature. Tlie period fixed for redemption 
is wlien tlie trusts retiuire the moneys to lie called in. That can only be 
on the death of Mrs. Sarah Manly, who was alive at the institution of 
the suit. The deed gives no power to the trustees to call in the money 
when thoy please : but if your Lordships be against me on that contention, 
then they should have called it in long ago. The evidence is, that after 
Mrs. Verplough purchased the house in execution of her own decree in 
the early part of 1876, she allowed Robert Manly and his family to remain, 
because she did not wish to put them to inconvenience. She alone 
was in possession as owner, and heinga judgment-creditor, her possession 
became at onco adverse to the trustees, and the suit is, therefore, barred 
by limitation .Inumfo Mayrr Dossfr v Dhonendro Chnndt-r Mookerjec (4). 

Mr. lionverjet', Mr. liinuv/rld and Moonshee Mahumed Fj<s«/forthe 
respondent. 
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JUDGMENT. 

The judginent of tho Court (PONTIFEX and McDonkij.. J.I.) was 
delivered by 

PONTiFEX. J. Thiscaso arises umler somewlnit singular circumstauce.s. 
About the year 1H23, a sum of Rs. 10,000 was settled in trust for 
Mr. Robert Manly for life, with remainder to his wife for life, with remainder 
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foi* the children of the marriage, as Eobert Manly and his wife or the 
survivor of them sliould appoint, and in default of appointment, for the 
children. Shortly after the settlement, the husband Mr. Jlanly, being 
possessed of a piece of land, persuaded the trustees to advance him the 
Rs. 10,000 in order to build a house upon it. 

The deed under which the Rs. 10,000 was advanced w’as drawn 
in tlie form of an absolute conveyance to the trustees witliout any 
proper pioviso for redemption, and, without any covenant for 
payment of the money to the trustees. The conveyance was to the 
trustee of tlio settlement and the succeed- [399] ing trustees to be 
appointed thereunder, to beheld upon and subject to the several trusts of 
the settlement, and thus an express trust was impressed on the property. 
There was a inoviso in tlie deed that tho tenant-for-life, Rol)ert Manly, 
should be entitled to the use and enjoyment of the house at all events, 
during Ins life, though tlie terms of tlie clause are rather vague. Of course, 
during Ins life, lie being entitled to the interest of the trust-money, it 
was immaterial whether interest was paid to him or whether lie enjoyed 
possession of the house. .\ decree by a stranger to the settlement having 
lioen obtained against Robert Manly, execution was taken out against 
him in the you* 1800, and all bis right, title and interest in tlie bouse 
was sold and puicliased by Mrs. Verplough. The defendant, .lane 
Manly, who is the present appellant, represents Mrs. N’erplough, and is 
now entitled, by virtue of such sale and reinesentation, to the Ofiuity 
of redemption. Notwithslanding tlie purchase hy Mrs. Verplough, Robert 
Manly was allowed to remain in possession of tlie house, and was osten- 
sibly in jiosscssion of it up to his death in 1807. This suit is instituted 
within twelve years from tho date of his death. The trustees having died, 
new trustees were appointed ; and the survivor of tliem, with tho concur- 
rence of Sarah Manly and her tlaughtor, to w’honi tho Ks. 10,000 liad 
been apiiortioneil, convoyed to the present plaintiff all their rights in the 
house. There are some suggestions in these proceedings that the convey- 
ance was not a hona fulc conveyance; hut we think it does not lie in tho 
mouth, at all events of the present apiicllant, to take that olijection. It 
has been objected on bolialf of the present appellant, that tho plaintiO is 
barred by limitation, and the case of Anundo yioijce Doant'c v. Dhomndro 
Chundri Mookrrjt^c (1). has boon cited, in which tlie Privy Council seem to 
liavo laid down, tliat wlien, by an act of law, there has been an alienation 
from a mortgagor to a third person, the limitation law applicable between 
mortgagor and mortgagee ceases to apply, and the ordinary limitation 
thenceforward applies. That seems to have been decided under tho Limi- 
tation Act of 1859. Whatever may have been the principle on which 
that case was decided, it is sufliciont to say that it does not [400] 
apply liore, because (even if the property was not impressed with a 
trust) the tenant-for-lifo under the deed was entitled to possession of tho 
house during his life, and having been in ostensible possession until tho 
time ofliis death, there was nothing to sliow that the property had passed 
to a stranger ; and wo are of opinion that limitation, at all events, would 
not run until tho death of tho tenant-for-life. and that would be within 
twelve years of the institution of this suit. We think, thorofoi*e, that the 
suit is not barred by limitation. 

Tlie plaintitf has sued the present defendant .Tane Manly, who is the 
owner of tlio etiuity of redemption, and also ^fr. D. W. Manly, who 
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seems to have been in possession of this house so far as we can see, as a 
trespasser. The Subordinate Judge has decreed, that the principal money, 
with interest at the rate of Rs. 6 per cent, per annum from the date of 
demand, should be paid by the sale of the property, and that any 
deficiency should be borne by the present appellant, Jane Manly, the 
owner of the equity of redemption, and that Ijoth the defendants should 
pay the costs of the suit. 

Now, we are of opinion that this deci'ee in some respects is improper. 
We think that the owner of the equity of redemption ought not to be direct- 
ed to pay any deficiency of principal and interest moneys and costs, which 
the moneys to arise from the sale may be insufficient to meet, this suit being 
in the natui’e of a foreclosure suit. We also think that the plaintiff is not 
entitled to interest from the date of demand, at all events as against Jane 
Manly, the present api>ellant, inasmuch as Jane Manly has not been in pos- 
session of the property and offered no obstacle to the plaintiff entering into 
possession and receiving the jn’otits of the property. We also think that 
the decree was wrong in ordering an immediate sale. We think that Jane 
Manly, the owner of tlie equity of i*edemi)tion, ought to have been afforded 
time for the purpose of raising money, if possible, to redeem the estate, if 
so advised. In the mofussil, under the Regulations, a year is the time 
allowed before foreclosure becomes absolute, and we think by analogy that 
tliat period ought to have been allowed to the present appellant. TIjo decree 
was passed on tlie 22nd .^pril 18B0: the year would, therefore, expire on the 
[401] 21st April 1881. Wo shall, therefore, modify the decree of the 
Subordinate Judge in so far as it concerns the inesont appellant, and 
declare that, unless tlie appellant, Jane ilanly, pays the 10,000 sicca nqjees 
secured by the deed, together witli interest at G per cent, per annum from 
the 22nd April, 1880, tlie date of the decree of tlie Court below, on or 
before tlie 2lst .\pril 1881, the property shall be sold, and out of the 
proceeds of the sale, if sufficient (but not otlierwise), the plaintiff’ will bo 
entitled to 10.000 sicca rupees and the interest and the costs of suit both 
in this Court and in the Court below. Tlio decree as against tlie other 
defendant will stand. If. however, the appellant, Jane Manly, does, on or 
before the 21st .\pril 1881, pay the principal sum of 10,000 sicca rupees 
with one year’s interest and the costs of the suit both in this Court and 
the Court below, the plaintiff shall execute a conveyance free from all 
encumbrances to the said .Tanc Manly. 

The appellant Jane Manly will bo entitled to a refund of the money 
paid by her into this Court as security for costs. 

Appeal alloiuecl. 
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Bejore Mr. Justice Cunninghavi. 


Shatk Domun V. SIIAIK Emaum Ally. [6th and 7th .July, 1881.] 
Praclice-Costs-Order directimj Client to Pay Costs. 



It IS not the practice to make an order directing a client to pay his attorney 
tho costs of suit when taxed. Such an order can only be ra.ide in a rocnUr suit 
by the attoroey agamst his olieot. 


Iswar Chandra Dull v. Iswar Chandra Qhose (1) not followed. 


In this case the plaintiff applied to be allo%ved to withdraw his suit 
on the terms of each party paying his own costs. 

Mr. Trevelyati, for the plaintiff, asked the Court to fix the scale on 
which the costs should he taxed. 

Mr. Mitter, for tho defendant, consented to the application, and asked 
for an order directing the defendant to pay the attorney’s costs of suit when 
taxed, and referred to Iswar Chandra Dull v. Iswar Chandra Ghose (1) 
Mr. Belchainbers. the Registrar of the Court, stated that that case had 
not bean [402J correctly reported, and that it was not the practice to 
make an order lor payment of costs as between attorney and client, except 
in a regular suit against the client. 

CUNNINGH.AM. rj., askod the Registrar to furnish a note as to tlie 
practice. 

Cunningham, .1.— The Registrar has furnished the following note: 

The order asked for by Mr. Mitter was an order against his 
own client. Tlio effect of such an order would be to place the clieut 
at a disadvantage, for it would deprive him of the opportunity afforded 
him. when sued for costs, of raising questions of negligence, which 
are altogether excluded from the adjudication of tho Taxing Master, 
and questions of set-off. which are beyond the functions of that 
olficer to decide, except under a special reference to him; and would 
render the client liable to immediate execution in respect of the 
amount allowed on taxation, although there might be a good defence 
to the whole or a part of tlie claim. This suggestion, of what would be 
the position of tho client if proceeded against summarily, furnishes a suffici- 
ent reason for tho practice which exists, and has always existed, of not direct- 
ing the payment of costs as between attorney and client, except in a regular 
suit against the client. I am nob aware of any instance in which this 
practice has been departed from. It was certainly not departed from in the 
case of Istoar Chandra Dull v. Iswar Chandra Ghose (1), cited by Mr. Mitter 
altliough in that ease the client compromised without the interven- 
tion or knowledge of his attorney, then refusiid to pay his attorney's costs, 
and finally failed to appear upon the applicatiou made against him upon 
notice. The order, as drawn up in that case, directs the taxation of 
costs, but does not direct payment, thus leaviug the attorney to bis 
ordinary remedy by suit.” 


(1) 9 B.L.R. App. 19. 
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It is olear that, upon this statemeot of the praotioe, Mr. Mitter’s 
applioabion oaunot be graoted. The order will be for taxation of costs 
on scale No. 2. 

Attorney for the plaintiff : Baboo Aushotosh Dhur. 

Attorney for the defendant : Baboo Nobin Chunder Bnral. 


7 G. 403 = 4 Shome L.R. 32 = 9 C.L.R. 79. 

[403] APPELLATE CIVIL. 

Before Mr. Justice Pontifex and Mr. Justice Field. 


Eashbehary Mookhopadhva and another {Objectors) v. 
Maharani Surnomoyek {Decree- holder).* il3bh May, 1881.] 

Appeal — Representatives -Civil Procedure Code (Aet X ci 1877), s. 244, cl. {c\ <£• 
ss, i78, -283. 

The holders of a taluq hypothec. tted certaio other property belonging to thorn 
as ncourity for the root. A decree for rent was obtained against thcoi. Prior 
to attachment, the taluqdars assigned their interest in eight annas of the by- 
potbecated property to A, and made a mournsi lease of the remaining eight 
annas to biui. The decree-holdor then obtained an order for summary sale for 
the rent due for 167C-77. She tbco attempted to sell the property hypothe- 
cated to her. An objection by A was allowed. A regular suit was then iosti* 
tutedby the decree-holder against A^ and it was declared that she was, after selling 
the taluk, entitled to sell the hypothecated property. The dccroe-hnldor again 
attempted to execute her rent-decree bv attaching and selling the hypothecated 
property, and an objection by A was disallowed. 

Heidy that no appotJ Uy Irom the order disallowing the objection, as A could 
not be con-«idered to be a ‘represeotative* of ths taluqdars within the moaning of 
s. 244, cJ. (c) of the Civil Procedure Code, and was, therefore, debarred from 
appealiug under ss. 27S and 283. 

[R . 13 M. 1 (2> : ‘24 C. G2 i73) (F.B.) ; .3 O. C. 32 <.36).] 


Baboo Rashhehary Ghose. Baboo Prannath Pundit and Baboo 
Biprodas Mookerjec, for the appellants. 

Baboo Sreenath Dass and Baboo Gurudas Banerjee, for the respond- 
ent. 

The facts of this case fully appeir from the jud{*meQb of the Court 
(Pontifex and Field, JJ.) which was delivered by 


.TUDG5IENT. 

Pontifex,.!. -In this case certain Chowdhries held a taluq under 
Maharani Surnornoyoo ; and by an ekrar they hypothecated certain 
other property holonRiof? to them as secu- [404] rity for the rent of 
the taluq. The Maharani Instituted a suit against them for the rents 
of taluq from Kartick to Cheyt 1281, amounting to about Rs. 9.000. 
and obtained a decree- Under the ekrar. the property hypothecated by 
them would be liable, no doubt, to satisfy that decree; but subsequently 
to the execution of the ekrar, and prior to any attachment by the Maha- 
rani under her rent-decree, the Chowdhries assigned all their interest in 
eight annas of the property hypothecated to Eashbehary Mookerjeo and 
another ; and with respect to the other eight annas, made a vuoiirosi lease 
^oreof to the same persons. Subsequently the Maharani. under Reg. 
VIII of 1819. obtained an order for summary sale for the rents from 
brabun to Cheyt 1283. and the property was sold ; but it is alleged by the 

MnW tho order of Baboo Kriato Mohun 

Mukerjee. Secotid Saborduiat.! Judge of the 24-R.»rfiaunas. dated tho 19th February 
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1881 applicant before us that such sale was invalid, inasmuch as the taluq was 

M ay 1 3. purchased by the taluqdars themselves. For the purposes of this judg- 
App inent it is not necessary for us to decide any question as to that, as in 
consequence of a preliminary objection by the respondent, we are unable 
LATE to fio into the merits of the case. In execution of her rent-decree 
Civil. Mabarani Surnomoyeo subsequently attempted to bring to sale the 
7 c~ana P^’opei ty that bad been hyuobhecated by the Cbowdhries to her under 
theekrar. In such execution-proceedings, Rashbeharv Mookerjee and his 
%anorae co-propnetor appeared as objectors and alleging that there had been a 

9 C L R 79 assignment of the Chowdhries’ interests to them, disputed the 

right of the ^laharani to sell this property in execution of her rent-decree. 
This objection was properly allo.vad ; whereupon the Mabarani instituted 
a legular suit against Rashl>ebary Mookerjee and his co- proprietor, and 
by tile decree in that suit it was declared that the Mabarani had a right to 
bring the property comnrised in the ekrar to sale for the purpose of reali? 5 - 
ing iier rent-decree ; but that, as a condition precedent, she was hound, 
fijst of all, to sell tlio taluq itself for the purpose of satisfying her rent- 
decree. Subsequently to that decree and to the summary sale, the Maha* 
rani has agaiu attempto<l to execute her rent-decree by attaching and bring- 
ing to sale the property comprised in the ekrar, and Rashbeharv Mookerjee 
and Ills co-proDriotor have again intervened as objectors in the execution- 
[405] proceedings. It has been decided by tiio Subordinate Judge upon the 
evidence, that the Mabarani, notwithstanding the objection of Rish- 
hehary Mookorjeo and liis co-proprietor, is entitled to proceed to sell all 
the pronertios comprised in tlie ekrar. Rashbeharv Mookerjee and his 
co-proprietor, being dissatisfied with that order, have appealed to us ; but 
a preliminary objection has been taken on the part of the Mabarani that 
the appellants havo no right of appeal to tins Court, inasmuch as, being 
merely objectors, they are barred liy ss. 278 and 283 of the Procedure 
Code from appealing to this Court. We are referred by the appellants’ 
vakeel to s. 211, cl. (c), in support of their right of appeal. In that clause 
ibis enacted that “any other questions arising between the parties to the 
suit in wliich tho decree was passed, or their representatives, and relating 
to tho execution, discharge or satisfaction of the decree," shall bo determin- 
ed by order of tho Court executing the decree ; and it is urged on behalf 
of the appellants that thoy are representatives of the Chowdhries within 
tho meaning of that clause. Now, we think, that though the word 
‘ representatives ' in that clause may include subse«]uent representatives 
in point of interest, and is not confined only to heirs or executors, yet, 
inasmuch as Rashhobary Mookerjee and his co-propriotor had become 
assignees of tho taluqdars before tlie rent-suit was instituted by the 
Mabarani, they cannot, within the terms of that clause, be considered as 
representatives of tho taluqdars. Their interest, in fact, came into oxist- 
once before tho suit against the taluqdars, and they can, therefore, 
scarcely he considered in that, suit as representatives of the taluqdars, the 
judgment-debtors. We think, therefore, that the pteliminary objection 
tliab has lieon taken by the Mabarani must prevail, that Rasbbehary 
Mookerjee and his co-proprietor are not entitled to appeal on the merits to 
tliis Court : and we are, therefore, unable to go into the merits, and decide 
between tho parties, whether the Mabarani is now entitled to proceed 
against the property, whicli was Iiypothecated to her by the ekrar, in order 
to realize the amount of decree in the rent-suit. 
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Appeal dismissed. 
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[406] APPELLATE CIVIL. 

Before Mr. Justice Pontifex and Mr. Justice Field. 


Nobodeep Chusder Chowdhry {Defendant) v. Brojendro Lall 
Roy and others {Plaintiffs).* [20th May, I88L] 

Land Acquisition Act (Y o; X870) s 30— Title— Res Judicata. 

Uoder s. 39 of the Land Acquisition Act, it is the duty of the Judge, in ap- 
portioniug the compoosai-ion-money which he is directed to apportion, to 
decide the question of title between all persons claiming a share of the 
money. 

Sembk . — No decision under the Land Acquisition Act should be treated as 
judic<i(<i with respect to the title to other parts of the property bclongtog to 
persons who may come before the Judge under s. 39. 

[F.. 20 M. 269 (2721 : 11 C.VV-N. 625 15Q6)=34C. 4G6; Doubted. 12 0. 33 <361 • 
R.. 6 C.L.J. 301 i304).3 ' ’ 

In appeal No. 14.— ^Ir. R. E. Ttvidale, for the appellant, and Baboo 
Isihur Ghunder ChuckerbiUty^ for the respondents. 

Nos. 121 to 124. — Baboo Ishur Chunder Chnckerbutti/, for the appel- 
lant, and Mr. R, E. Ttvidale, for the respondents. 

Nos. 95 to 97 — Baboo Ourudas Banerjee and Baboo Kishnry Mohun 
Roy, for the appellant, and Baboo Doido Nath DiUt, for tho respondents. 

The facts of these eases fully appear from the judqraont? of tho Court 
(Pontifex and Pirld, .1.7.) which were delivered as follows : 


JUDGMENTS. 


Pontifex, J. — Tho compensation case under the Land Acquisition 

Act. out of which appeal No. 14 of 1879 arises, was tried by Mr. Vernor, 

who had to decide as to the manner in which tho sum of Rs. 99 should be 

apportioned amongst certain persons claiming to he joint mourosidars. 

Mr. Vorner decided that only one of these persons was entitled as mouro- 

co^Ponsatioa for the particular land taken under the .Act 

L407J in that case : and he directed that tho amount should be paid to 

him. Against that decision, apueal No. 14 of 1879 has bean preferred. 

The cases of compensation, out o( which appeals Nos. 121, 122, 123 and 

124 of 1879 arise, wero tried by Mr. Tottenham for’ apportioning 

compeosatiou in those four cases, amounting respectively to Rs. 9, 18, 20 

and 37, between the same mourosidars as claimants. He camo’to ’the 

^nclusion that tho poison to whom Mr. Verner had directed, in appeal 

No. 14 of 1879. that tho componsation should bo paid, did not prove his 

exclusive title to tho money, bub that ho was jointly ontitlod with the 

other mourosidars. lie, thereforo, directed that tho several amounts of 

compensation shouhi bo divided among them according to their rosneebivo 
shares. 

Now Mr. Verner, in trying the case before him, seems to have con- 
sidored, that, under a. 39 of tho Land Acquisition .Act, it was not necessary 
lor him to decide tho question of title; and he expressly states in hi® 
judgment that he had no materials before him to decide tho question of 
title. Ho, therefore, decided the case sololv on the evidence as to 
possession. Mr. Tottenham, on the other hand, decided, in all the cases 


Original Dccrooi. No.s. 14, 95. 96. 97. 121, 122 123 Hiid 124 nf 'R’M 
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before him, the question of title. We think it right to say that, under s. 39, 
it is the duty of the Judge, in appoi tioning the compensation-money which 
he 18 directed to apportion, to decide the question of title between all persons 
claiming a share of the money. These cases having come before us at 
the same time, we think that the judgment of Mr. Tottenham in appeals 
Nos. I2i, 122, 123 and 124 must be affirmed. He has taken a right 
view of the evidence in holding that the person to whom Mr. Verner 
directed the compensation-money to he paid did not prove an exclusive 
title thereto. We think, therefore, that Mr. Tottenham’s order, that 

the amounts should he divided amongst the several claimants, was 
correct. 

In resnccb to appeal No. 14 from the judgment of Mr. Verner, we 
taink we are entitled to decide it upon the evidence already taken in 
the case : for althougli Mr. \ eruer seems to have been under the impres- 
sion that, under a. 39, he svas not bound to decide the question of 
title, >et the parties could not he aware that such vvould be Ids decision, 
and they were hound [408] to adduce evidence both on the question 
of possession and title, As the party to whom Mr. Verner has directed the 
compensation-money to he paid exclusively has furnislied no evidence, 
wliich in our ordnion proves his oxciusive t itlo. we set asiile Mr. Verner's 
order, anti direct that the amount of compensation given in appeal No. 14 
of 18/9 bo divide'! amongst the several claimants in the same proportion 
as in appeals Nos. 121, 122. 123 and 124 of 1879. 

Wo now come to tlie other appeals by the dnr-inourosinars, viz., appeals 
Nos. 9.). 90 and 97 of 1879. .Ml thesn cases weietrie'l by Mr. Tottenham. 
Claims were nnnie much in the same wav as the claims to the compensation 
for tho mourosi tenure One of the dur-monrosiilars claimed to be exclu- 
sively entitled to tlio money awaiilcd tor the dur-mourosi tenure. But 
Mr. Totbonliam, upon the evidence, came to the conclusion that he 
failed to prove such exclusive titlo: and therefore, lie held that ail 
the dui ' mourosidavs were entitled to have the money awarded distri- 
buted amo'ipst them nccordim* to their respective shares. We agree with 
Mr. Totteniiain in tho conclusion whici), unoii tlie evidence, he has 
come to in the matter. But an objection has been takou tliat, in a case 
(No. 08), which was for compensation-money paid for certain other portions 
of land belonging to these very dur-monrosidars, and held upon the same 
title, ami which was tried before Mi‘. Verner decided that one of these dur- 
mouiosidars was entitled exclusively to tlie cumpensation-money so award- 
ed, against which ilcoision there has been no appeal, and it is argued 
before us that the decision of Mr. Verner, which lias not been appealed 
against, must be treated as res judicata affecting these appeals, the land 
being held under tlie same dur-mouiosi title, and the parties being the 
same. Now. for my part, and speaking for myself, I should he extremely 
reluctant to hold that any decision under the Land Acquisition Act should 
be treated as res judicata with respect to the title to other parts of the 
property belonging to persons who may come before the Judge under s. 39, 
because altiiougli a decision under s. 39 with respect to the particular 
money then before tlie Court is a decision which is final with respect 
thereto unless appealed from, and any party who [409] has been sum- 
moned before the Judge and has not appeared is bound by sucii decision. 

I do not thiuk that a decision of the Judge with respect to couipensa- 
tioD money, where the amount may be extremely’ unimportant (as 
in one of these cases it is only Rs. 9), and were tbe parties, although 
summoned, may not tliink it worth their while to set up a claim 
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to a share, should be treated as res judicata atfecting other parts of the 
claimant’s property held under the same title. For it must be remembered 
that the parties are brought before the Judge compulsorily ; and the 
proceedings differ considerably from regular suit. However, in these 
cases we think, that the decision of Mr. Verner. in case No. 68 before him, 
cannot otherwise be created as res judicata, for this reason that in his 
judgment he expressly states that he has not tried the question of title ; 
and if he has not tried the question of title, the judgment cannot possibly 
bo treated as res judicata in these appeals Nos. 95, 96 and 97, in which the 
question of title has been raised and Cried. We are of opinion, therefore, 
that appeal No. 14 of 1879 must succeed ; that appeals Nos. 121, 122, 123^ 
and 124 of 1879 must fail, and appeals Nos. 95, 96, and 97 of 1879 must 
also fail. We ilo not think it proper to give any costs in any of these 
appeals. 

Field, J. — I concur In this judgment, but as to the question of res 
jxidtcata, I think it unnecessary to decide what would be the effect of the 
former decision in the case under the Lind Acquisition Act if the question 
of title had been put in issue and fairly tried. As Mr. Verner expressly 
refrained from trying this question, it was uob heard and determined ; and 
therefore the former judgment cannot have tbe effect ot res judicata upon 
tbe tide of the parties. 


7 C. 410 = 9 C L R 361. 

[410] APPELLATE CIVIL. 

Before Mr. Justice Ponlifex and Mr. Justice Field. 


OliHOY Chukn Coondoo .\nj> axotheh {Plaintiffs) V. Golam Ali 
alias Nocoury Meah (iJefcudant). (I2th May. 1881. J 

Jurisdiction — Act VI oj 1871, s 18 — Salt ia Execution of Decree —Civil Procedure Code 
(Act X of 1877), '285. 

A, who litd obtained a decree iu the Court of the Second Munsif of D. in 
September 1S77, attached certain propiriy within the jurisdiction which lud 
been assigned to the Munsif by the l)i>trict Judge, under >. 18 of Act VI of 1871. 
Iu the previous month. C. who had obtained a decree in the Court of the 
Additional Munsif of B [to whom jurl^dlctioo had similarlv been assignedj . had 
attichod the same prnp.rty. The sale in execution of A’s deerco look place 
first, and A became the purchaser. .4 then objee’ed in the Court of the Addi- 
tional Munsif that the property could not again bo sold ; but this objocion was 
overruled, and two dais subsequently, the property was again put up for sale in 
execution of C’s deertv, and ho became liie purcbu'Cr. .4 brought various suits 
against the Ion ants for arrears of rent, in which C intervened. 

Held, that the jurisdictions of the ^funsi^s were esnfinod to the particular 
limits assigned to llu-in. and tbat, us tbe property was situate within the limits 
assigned to the Second ^runsif. the Additional Munsif h.id no jurisdiction to 
ati.ich or sell it, and Chat the atncbiiiciit bv C was made improperly and with- 
out jurisdiction. 

yurirc.— Whether s. 285 of the Civil Procedure Code applies to immoveable 
property ? 

[F.. 18 C. 526 (.532) ; Appl., 12 C. 3:Jd {3371 ; R., 7 M. 47 (181.] 

This was a suit for the rocovery of arroara of rent in respect of land 
situated witliiu the j urisdic.tion of the Second Munsif of Barisal. Tlio land 

• App.-al from Appellate Decree^. Nos 2,507 and 2166 of 1979. agau.st the decree 
of Baboo Nnfler Chunder Hhulto, Second Subordinate Judge of Backergiince dated 
the 30tb July 1879. reversing the decree of Btloo Iwg.: Churn Se,^ Efunsif o 
Barisal. dated the 27i|j fh-eember 1H7 h. i»iunsii ot 


1881 
May 20. 

Appel- 

late 

Civil. 

7 C. 406 = 

4 Shome 
L R. 173 = 
C.L.R. 117. 


813 



7 Cal. i\i 


INDIAN DECISIONS, NEW SERIES 


CYoi. 


1881 

May 12. 


Appel- 

late 

Civil. 

7 C. 410 = 

9 C.L.R. 361. 


had formerly belonged to one Ram Kanhye Shaha, against whom the 
plaintiffs obtained a decree in the Court of the Second Munsif of Barisal. 
One Golam Ali had also obtained a decree against Ram Kanhye Shaba, 
but in the Court of the Additional Munsif of Barisal, to whom another 
thana had been assigned by tha District Judge. Both the plaintiffs 
and Golam Ali attached the property in [411] execution of their decrees ; 
Golam Ali in August, 1877, and the plaintiffs in September 1877. The 
same day was fixed for the sale, and it was held by the same officer. The 
properties advertised by the Second Miinsif were sold first, and the plain- 
tiffs themselves, on the 4th December, 1877, purchased the property which 
they bad attached. On the following day, the plaintiffs objected before 
the Additional Munsif, that the same property could not be sold again in 
his Court. The objection was overruled, on the ground that the plaintiffs’ 
purchase was collusive, and the property was again put to sale, and was 
purchased by Golam Ali on the 6th December. The plaintiffs took form- 
al possession through the Court, and subsequently Golam Ali also took 
formal possession, through the Court. The plaintiffs then brought several 
suits for rent against the ryots, in which Golam Ali intervened. The 
Munsif of Barisal gave the plaintiffs a decree, w’hich was reversed by the 
Subordinate Judge. 

The plaintiffs appealed to the High Court. 

Babu Aushootosh Dhnr and Babu Di/ddonath Dull, for the appellants. 

Mr. X. Dass and Babu Bamachurn Danerjcc, for the respondent. 


JUDGMENT. 

The judgment of the Court (PoNTIFE.X and FIELD, JJ.) was delivered 
by 

PoNTIFE.V, .1. — The plaintiffs in this case having obtained a decree 
in the Court of the Second Munsif of Barisal, attached certain property 
within tlio jurisdiction of the Second Munsif. That attacliment was made 
in September, 1877. But one Golam Ali had obtained a decree in the Court 
of tho Additional Munsif of Barisal, and had. under sucii decree, directly 
attached the same property piior to tlie plaintilfa’ attachment, in 
August, 1877. A sale took place under tho plaintiffs' attachment first, and 
the plaintiffs purchased on the 4th December in e.Keoution of their own 
decree. Subsequently, a sale took place on the Gth December under Golam 
.\h‘s attachment and ho purchased in execution of his decree. The plain- 
tiffs afterwards brought several rent-suits against the ryots occupying 
[4'12] the land, and Golam Ali intervened in those suits. Two of chose 
suits have uow come on appeal before us. and the question to be decided 
in these appeals is, whether the plaintiffs are entitled to recover rent from 
the ryots. Now, the Subordinate Judge has held, that inasmuch as che 
plaintiffs' purchase took place under an attachment later in point of date 
than the attachment by Golam Ali, nothing passed to the plaintiffs at the 
sale in execution of their decree : and he. therefore, dismissed their suits. 
It was argu‘id before the Subordinate Judge that, inasmuch as, under s. 18, 
.\ct VI of 1871, tho District Judge had assigned to the three separate 
Munsifs in his district certain local limits, and inasmuch as this 
particular land was situate within the limits assigned to the Second 
Munsif. the Additional Munsif had no authority to attach this particular 
land directly, it not being within the limits of his jurisdiction; and 
that, in accordance with s. 28G of Act YIII of 1859, he ought to 
have transmitted Golam All’s decree for execution and attachment 
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by the Second Munsif. That the Additional Munsif having no juris* 1881 
diction to attach, he bad no jurisdiction to bring this property to sale, May 12. 

although the attachment made under Golam Ali’s decree was earlier in 

point of date than the attachment under which the plaintiffs claimed. The Appel* 
Subordinate Judge decided, that, under s. 18 of Act VI of 1871, tho assign- LATE 

ment of limits to the separate Munsifs by the District Judge is only CiViL 

material with respect to the institution of regular suits. We think he is 

wrong in that conclusion. There is nothing iu s. 18 to limit the purposes 7 C. 410 = 
for which local jurisdictions are assigned to each Munsif ; and we are of ^ C.L.R. 361. 
opinion, that when the District Judge assigned limits to each Munsif, the 
jurisdiction of each Munsif was conbned to the particular limits assigned 
to him. And as the land in question is situate within the limits assigned 
to the Second Munsif, wa think the Additional Munsif had no jurisdiction 
to attach or sell this land, which was within the jurisdiction of the Second 
Munsif. Therefore, in our opinion, tho attachment by Golam Ali was 
made improperly and without jurisdiction. The Subordinate Judge has also 
held that s. 285 of the present Procedure Code applies to this case, 
that is, of course, assuming that the Additional Munsif bad jurisdiction 
[413] to attach and sell this property. It appears to us extremely doubt- 
ful whether s. 285 applies to immoveable property at all. The words of 
it — “where property not in the custody of any Court has been attached 
in execution, the Court which shall receive or realize such property,” Ac. — 
seem to us to be more applicable to movoablo than to immovoahlo property. 

But even assuming that the section does apply to immoveable property, 
there is nothing in it, so far as we can see, which would absolutely destroy 
tho validity of a sale already made, provided the proceeds of sucli sale 
were paid into the Court under wliose decree tlie property was first attach- 
ed. Now, the circumstances of this case are, that the plaintiffs’ sale 
and Golam Ali’s sale were, according to the practice whicli governs such 
matters, both conducted by the same olbcor of the Judge’s Court, 
and the same d.ite was fixed for the two sales. Probably, by acci- 
dent, the sale under the plaintiffs’ decree and attachment was 
first proceeded with ; and after their sale was concluded, they took 
objection in the Additional Munsifs Court that tlie sale in execu- 
tion’ of Golam Ali’s decree should be stopped. That objection must 
have been taken in the presence of Golam Ali. Tho objection W’as not 
allowed, but the Additional ilunsif made an order that the sale under 
Golam Ali’s decree and attachment should proceed, subject to the validity 
of the prior sale under the plaintiU's’ decree and attachment if sucli sale 
was valid, and sale was proceeded with and Golam Ali purchased at it. 

But, as a matter of fact, inasmuch as these attachments were made in 
August and September 1877, tho jirocedure would ho governed by the old 
Code, and not by the present Code ; for, by s. ;i of tlie present Code, it is 
provided, that notliing in the ne%v Code contained “ shall affect any proceed- 
ings after decree that may liave been commenced and were still pending 
at that date.” Now, the attachments under both these decrees were pending 
at tho time when tho now Code came into operation. They would, 
therefore, ho governed by tho practice under the oM Code ; and for 
the reasons stated by mein the case of Chutka Panda v. Gohardhonc 
(1), it appears that, under tho old Code, it was hel<l. that a sale 
L4l4j under a second attachment was valid, ami would p'-ovail over a sale 
subseciuontly held under a prior attachment. Under those circumstaucos, 


(1) 6 C.Ij K. 85. 
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therefore, we are of opinion that the plaintiffs are entitled to recover in 
this suit ; but inasmuch as the Subordinate Judge reserved for trial in a 
regular suit the question of title between the plaintiffs and Golam All, 
and as there are circumstanoas connected with the plaintiffs’ purchase, 
as for ex imple, the very inadequate price paid by the plaintiffs on the 
sale to them, which render it desirable that the question should be left 
open, we reserve liberty to Golam Ali to institute any suit with respect to 
the title to this land that he may be advised to bring against the plaintiffs. 
The appeal will be allowed with costs, the judement of the Munsif being 
restored. This judgment will apply to No. 2466. 


Appeal allowed. 


7C. 414 = 9 C L.R. 76. 

APPELLATE CIVIL. 

Before Sir Uichard Garth, Kt., Chief Justice, and Mr. Justice McDonell. 


RADHA PROSU.M) WaSTI and others (Plaintiffs) V. EsUF AND 
OTHERS {Det'endants).^' [28th .April, 1881.] 

Kj€Civient^Co-^harey& ^Trespassers -^Cosiiarer's Right. 

WherG a tenant has bc«>n pat into possesnion of ijinali property wi^b the con* 
sent of all the co*)^harors, no one or more of the co*sbarers can turn the tenant out 
without the ODsont of the others ; but no person has a ri^ht to intrude upon 
ijmali property the will of the co-sharers or any of thorn ; if ho docs so, 

he miiy bo ejectol wi&hout notice, either altogu'^her. if all tbo co*sbarcrs join in 
the suit, or partially, if only some wish to eject him ; and the legal means by 
which such a partial ejectment is effected is by giving the pUintifIs possession of 
their shares jointly with the intruder, as explained in tbeca^e of Hulodhur Sen 
V, Gooroodoss Ro}! (1). 

[F-, 10 0 L .1- 103 (105) ; Appr.. 2 C.W.N. mi\ : R.. lo C. 40 (4G» : 8 CAV N. 
325 I3*28)*3l 0. 78C ; AAV.N. Cl904i J 19 : ‘29 M *29 (341 : 26 A. 528 (533); 36 
0. 807 (8llj = 7 <:.L,J.48A; 11 Iu.J Civi. 81 ; D.. l3 C. 75 (78j ; 4 N.L-K. 15 (48).] 

The plaintiffs purcliased at an exccution-.salo, in 1861), a twolve-anna 
sliai'O in a certain taliu}. formerly belonging to one [415] .Akraniuddin. 
Ponding oxecution-procee<lings, one Reazuddin intervened, claiming tlio 
twelvc-anna share us his own ; this claim was reject eil, as was also a suit 
brought to have liis title declared to the property. Tlie plaintiffs took 
possession of this property in 187 J ; and in 1872, they and thoir co-sharor 
in tlie whole sixteen annas wore dis()ossossed by the Collector of Noakhali, 
wlicreuiion tliey jointly hrouglit a suit under Act XIV of 1859 against 
(Toverninent. and recovered iiossossion. During Hic time the plaintiffs and 
their co-sluirer were put out of possession, the Collector let into occupation, 
of four kanis of land within the tuluq, certain persons, Esuf and Gar 
ifanu (the defendants Nos. 1 and 2). The plaintiffs, tlioreupon, served on 
these persons notices to (luit : hut on their refusing to do so, they brought 
this suit against the <lcfondants Nos. I and 2 (making their co-sharor a 
pro foniKi defendant) to obtain khas possession of the four kanis of land 
to the extent of their twelve-anna share, claiming mesne profits for the 
time the defendants were so in possession. 

• Appeal from Appellate Decrees. Nos. 2117, 2148 a* d 2119 of 1879, against the 
docroo of F. MoLaughhii, Ksq., Olliciating Judge of Noakhali. dated tbo 2nd June 
1879, rever-iing the decree of Baboo K. D. Chatterjee. Second Munsif of Soodaram, 
dated the 7tb September 1878. 

(1) 20 W.R. 120, 
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The defendants Nos. 1 and 2 contended, that they were in possession 
of the land in question before the Collector took possession of the taluq, 
and that they held the land under howladars ; and the pro forma defend- 
ant (co-sharer of the plaintiff) supported their contention. 

The Munsif decided in favoui* of the plaintiffs, and gave them ijmali 
khas possession of their twelve-anna share, and ordered the defendants 
Nos. 1 and 2 to pay mesne profits and costs. 

The defendants appealed to the District Judge who, without going into 
the merits of the case, decided that the plaintiffs, being sharers only in 
the prooerty, could not bring this suit without joining their co-sharer, and 
that, inasmuch as this co-sharer was adverse to the suit, the plaintiffs' 
remedy was either to obtain a partition, or induce their co-sharer to join 
in the suit; he therefore allowed the appeal. 
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The plaintiffs appealed to the High Court. 
Baboo Doorga Mohan Das, for the appellants. 
Baboo Sreenath Bonnerjee, for the respondents. 


JUDGMENT. 

[416] Tlie judgment of the Court (Garth, C. J., aud McDonell, J.) 
was delivered by 

Garth, C. J. — In this case the District Judge has, unfortunately, 
made a mistake. ,\ccording to the view which lie has taken of tlie law, 
the plaintiffs, however just their claim may be, cannot possibly obtain 
redress except by a partition. 

Their case is, that they are the twelve-annas sliareholdors of a certain 
shikmi taluq, the remaining four-annas share belonging to tlie defendant 
No. 4. Tlicy say that the Collector of Noakhali unjustly disjiossessed them 
of tliis taluq ; whereupon they and the defendant No. 4 brought a suit 
against him under s. 15, Act XIV of 1859, and obtained a decree for 
possession . 

Meanwhile, the principal defendants. Nos. 1 and 2, had hoen lot into 
occupation througli the Collector, of four kanis of land within the tahu] ; 
and as the Collector himself was a trespasser, tlie plaintiffs say that those 
defendants are also trespasser.s. They, therefore, bring this suit to obtain 
khas possession of the four kanis of land to the extent of their twelve-annas 
share jointly with the defendants, and also mesne profits for the time 
during which the latter have held the twelve-annas share unlawfully. 

The case of the principal defendants is, that they were rightfully 
occupying the land as tenants before the Collector took possession of the 
taluq : and the defendant No. 4 supports their case, and desires to retain 
them upon the jiroperty. 

The Munsif found entirely in favour of the plaintiffs, and gave them 
a decree for ijmali possession of the land to the extent of their twelve- 
annas share, with mesne profits and costs. 

The District Judge has taken a different view, lie lias dismisse<l the 
suit, upon the ground that, even if the plaintiffs' case lie well founded as to 
the principal defendants having been lot into possession by the Collector, 
they cannot bring a suit of this kind without joining their co-sharer as a 
plaintiff' ; which means, of course, that tliey cannot sue at all, because 
their co-sharer, the defendant No. 4, is adverse to the suit. 

If the Judge were right in this, one share-holder out of many 
might always set his co-sliarers at defiance, by introducing [417] 
objectionable persons upon the joint proiierty against the wishes of 

817 


C HI— 103 



7 Cal. 418 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1881 

APRIL*28. 

Appel- 

late 

Civil. 

7 C. 414* 

9 C.L.R. 76. 


his co-shaiers ; and the latter would have no remedy, except by obtaining 

a partition. ^ , t j 

We know of no authority which justifies such a view of the law ; and 

it seems to us. that the District Judge has quite misunderstood the mean- 
ing of the cases to which he refers. 

The plaintiffs’ case is. that the principal defendants are trespassers, 
bec.vuse they were introduced upon the land by the Collector, who was 
himself a trespasser ; and if the plaintiffs are right in this, and if they have 
not since recognized the defendants as their tenants, it is clear, that as 
a<»ainst the plaintiffs tliev are trespassers; and no consent to their 
occupation by tlie other defendant. No. 4. will make them any other than 
trespassers as regards the plaintiffs’ twelve-annas share. 

If the defendant No. 4 has given the other defendants permission to 
occupy the land to the extent of her share, the decree to which the plain- 
tiffs are entitled, assuming that they prove tlieir case, is that which they 
ask for in the olaint, and which the Munsif lias given them, — that is to say, 
a decree for klias possession of the four kanis jointly with tlie defendants 
to the extent of their twelve annas share. . tt- i 

A similar decree was made in favour of the plaintiils by the 
Court in the case to wliich the Judge refers; Soi v. Gooroodoss 
Roy (1). The other case which he cites, Balaji Baikaji Pituje v. Gopal bin 
Ranhu Kuli (2), relates to a tenant, not a trespasser. 

The view whicli the Munsif lias taken of the law appears to us 


perfectlv correct. n 

Wlieti a tenant has been put into possession of ijmah property with tlie 

consent of all the sharers, or what is the same thing, lias been placed there 
hv the managing shareliolder. who has autlionty to act for the rest, no one 
or more of the co-sharers can turn the tenant out without the consent of 
the others. But no man has a right to intrude upon ijmah P‘o^*ty 
against the will of the co-sharers or of any of them. If he does so Jie 
inav bo ejected without notice, cither altogotlier, if all the co-sliarei ^ J®'" 
tlie^uit. or partially, if only some [418] of the co-sharei. w. , o e ect 
him ■ and the legal means by which such a partial ejectment is ejected, 
s hv giving the plaintiffs possession of their sliares jointly with the 
Sntrudm-. as explained in the case of Hulodhur Sen v. Gooroodoss Roy (1). 

Tho^judgment of tlie lower appellate Court must, tlioreiore, be set 

aside: and the case must go back to that Court for retrial in accordance 
with the view of the law which wo liave above explained. 

The apiiellants will have their costs m this Court . and the costs in 

the lower Court will aliido the result. • o • • 

Appeal Nos. 2148 and 2149 will be governed by this decision. 


(2) 8 B. 98. 


(It 20 W.R. 12G. 
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III. 3 LOKESSUa KOER V. PaRGUX ROY 7 Cal. 419 

4 ^ 

7C. 418. 1881 

APPELLATE CIVIL. 

Before Sir Richard Garth, Kt., Chief Justice, and Appel- 

-Vr. Justice McDonell. LATE 

Civil. 


LokessUR Kobr {Plaintiff) v. Pctrgun Roy and others {Defendants) * 

[30bh May, 1881.] 

Suit for Possession — Form 1 / Po%%e$^ion^Transfer of Possession ^Civit Procedure Code 
{Act VIII of 1859J, ss. 2^4. 

In a RUitfor it aopearjl that* in 1863. the pUintiS ha*! sued some 

o( the present de(endants for kbas possession of the stme land. Inthtt suit the 
dc^ondaots pleaded that thf^y were tenants of the plamtiS and entitled to bold 
under a pstta. which they faded to prove, and the plaintiff obtained a decree# 
Three years <afterwards the plaintiff wis put iu formal possossioa by the Court 
under s. 224 of Act VII I of 1850# instead of under s. 233. 

tbit as the plaintiff was put in possession under bis decree by the oiScer 
of *0 Csurt, the f^rm in whiob escocution was ^iven was immaterial# 

The f irmal possession given by a Civil Court under an oxeoutioo operates in 
point of law and ta’3t. ss oe;vveia tic parties, as a ompleco transfer of posses* 
sioQ from toe one party to the other. 

lAppl.. 21 C. 715 i7f7l ; R., UC. 93 (98J ; 10 M. 17 (20) ; IB M. 405 (407) ; 6 B. 650 

(661) ; 25 B. 275.] 

The plaintiff in this case sued to recover from the defendants 
possession of seventeen bi^has of land. The plaintiff [419] obtained a 
deci'co in the first Coiirt ; but tlie lower appellate Court dismissed the 
suit, upon the ground that tlie plaintiff liail not been in possession for 
twelve years. 

It appeared tliat in the year IBG3, the plaintiff bi'ouglit a suit against 
the defendants Nos. 2 and 3, and the father of the defendant No. 1, to 
recover khas possession of the land, the subject of the present suit. Tlie 
defendants at that time set up that they wore tenants of tlie plaintiff, and 
entitled to hold the land as such under a certain patta. TIjey failed, 
however, to prove tlieir patta : and, conse«iuontly, the plaintiff obtained a 
decree against them for klias possession. Three years afterwards execution 
■was taken out by the plaintiff undei’ that decree, and lie was put in 
possession by order of tlie Court. Tliis liappened within twelve years 
before the present suit. The Subordinate Judge, liowovor, decided that, 
under the execution, the plaintiff did not obtain actual possession, hut 
that he only obtained possession as malik ; and from the return of tlie 
proceedings made by the ollicer on that occasion, it appeared that the 
plaintiff was professedly put into possession by proclamation and boat of 
drum under s. 224 of Act VIII of IHo!), instead of under s. 223. 

Tlio plaintiff apjiealed to tlio High Court. 

Mr. Twiflale, for the aiipollant. 

Baboo Nil Madhuh IJosc, for the respondents. 


JUDGMENT. 

The judgment of the Court (Gahtii, C. J., and McDonell. J.) was 
delivered hv 


* Aope%l from AppeHato Decroo^. Nos. 17G6 and 1767 ot 1879. aRainst tho decree of 
f’risonno Moik<*rj'«. Adliti'''>4l Subirdinate S.^nin. dated tho 

^5th April 1879. rcirorsinR ili« dciroj of Rihjo Sirat Chuuder M lokeri jo. Munsif of 
Gbumpdruo, dittfd tbc 17th November lb77, 
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Garth, C. J. (who, after stating the facts as above, continued) : — We 
are of opinion that as the plaintiff was put in possession under tliat 
decree by the ollicer of tlie Court, the form in which execution was given 
was quite immaterial. All that was necessary was for the officer of the 
Court to go upon a portion of the land, and give the plaintiff possession 
of that portion in respect of the whole ; and any formal mistake wliich 
may liave been made by the officer in tlie mode of giving possession could 
not prejudice the plaintiff'. It does not appear [420] that tlie defendants 
resisted the officer when he gave possession, or that it became necessary 
to turn them out by main force. 

Tlie Subordinate Judge has, unfortunately, fallen into the common 
error wliich prevailed in the Mofussil Courts a few years ago, tliat the 
formal possession whicli the Civil Court gives under an execution is nob 
actual possession ; wliereas, as between tlie parties, it operates, in point 
of law and in fact, as a complete transfer of actual possession from the 
one party to the other. It would not be so against third parties of course ; 
but, as between the parties to the suit, the formal delivery passes the 
actual possession as it can be passed. This has been decided by a Full 
Bench of this Court ; Juagobundhu Mooketjfe v. Bam C/umder Bi/sack (1). 

The Subordinate Judge is quite in error in supposing tliat possession 
was given to the plaintiff' asmalik only, and that the defendants continued 
to hold the actual possession, because this would have been entirely incon- 
sistent with the decree pronounced by the Court. The defendants had set 
up that they were the plaintiff’s tenants, and by the decree that defence 
was directly negatived. 

The case will, therefore, go hack to the Court below for retrial ; 
and it must lie taken for granted, that the plaintiff' did obtain khas posses- 
sion against the defendants within twelve years of tlie commencement 
of this suit. So that, unless the defendants can show that something 
has haiipened since that time to create a new tenancy between them 
and the plaintiff, or to justify them in some way in retaining possession 
as against the plaintiff, the latter must succeed in this suit. 

The appellant must have his costs of this appeal, and the costs of 
the lower Court will abide the result of the now trial. 

The appeal No. 1707 is admittedly governed by this decision, and 
will 1)0 remanded accordingly, the same ortler being made in that case 
us regards costs. 

Case remanded. 


7 C. 421, 

[421] INSOLVENCY. 
Before Mr. Justice Broughton. 


In the matter of T. II. Marshall, an Insolvent. 

[26th July. 18bl.] 

Order and disiiosilion o/ Insolvent — Indian Insolvent Act (U and M Viet., c. 21), s. 23i 

Where goods are io the order iiud dispisitioa of any person under ?uch circum- 
stances as to enable him by means of them to obtain false credit, then the 
owner of the goods, who has permitted him to obtain false credit, must suffer the 
penally of losing such goods foe the beDoht of those who have given thecrodit. 

[Affirmed, lOC.L.R. SOI ] — 


(1) 6 C. 684. 
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In the month of February 1881, Mr. T. H. Marshall and Mr. Steven- 
son, who carried on business coj^ebher as contractors and builders, agreed 
to dissolve partnership. At this time it appeared from the accounts that 
a sum of Rs.' 5,500 was due from the drm to Stevenson. In order to pay 
ofl tills debt. Marshall applied to one Theodore Boileau for a loan, and 
in consequence of such apnlicabion. on the 10th March 1881, Boileau 
paid to Stevenson’s attorney a sum of Rs. 5,000, which Stevenson atjreed 
to accept as payment in full of the debt due to him ; and on tlie 19th March 
1881, a deed was executed by Boileau and Marshall, under which tlie 
latter, in consideration of an advance of Rs. 10,000 (Rs. 5,000 of which 
ha i already, on the lOch March, been advanced) assigned to Boileau, 
his executors, administrators, and assigns, as security for the loan, “ all 
and singular the outstanding and book debts due toT. H, Marshall, and all 
and singular the securities for the said debts, and the benefit and advan- 
tage of all and singular the stock-in-trade, goods, wares, plant, machinery, 
and implements of his business, and all other goods, wares, machinery, 
and iinploments which did or might thereafter constitute the stock-in- 
trade of such business and it was further agreed between the parties, 
.that Boileau should, until repayment, remain in possession of the stock- 
in-trade. wares, goods, machinery, and implements belonging to the 
business : and that nothing should bo [422] removed from the premises 
without the consent of Boileau. Under this deed. Boileau was to be 
employed as superintendent and manager of the oliiceof the business for 
one year at a monthly s>ilary of Rs. 200. 

This deed was duly executed on the 19th March 1831. and registered 
ou the 2-lbn. and the balance of the sum of Rs. 10,000 was paid to various 
creditors of the firm at Marshall’s request. Boileau at this time was 
resident in Calcutta, and oontinueu to be so until the 10th .\pril J8B1, 
when he removed to Barrackpore. placing two of his own durwans in 
possession, and himself attending to trie business <luring office hours. 

Marsiiall left Calcutta on the 2.3rd Mav. leaving Boileau in solo 
possession of the stock ; and on the 2Gth May, a seizure of a portion of 
tlie stock-in-trade was made by the Small Cause Court on three decrees 
obtained against .Marshall. On the 31st May. Marshall filed his petition 
in insolvency ; Boiloau meanwhile interpleaded in the Small Cause Court, 
but his claim was disallowed. 

Tile Oflicial Assignee, thereupon, took possession of the jiroperty, 
undertaking to sell and hold the proceeds to a separate account, subject 
to the order of the Court. 

C-irtain creditors applied for and obtained an order for the examination 
of Boileau and Marshall, and tho case came on for hearing, on the 12tli 
July 1881, before Mr. .Tustice Broughton. 

It apoearod from the examination of Boileau and Marshall, that 
^larshall did all the outside work, wliilst Boiloau took tho oflice work, 
making contracts and purchases in tho nainoof Marshall Brothers, signing 
Marshall Brothor.s per T. Boileau. Marshall also purchased bricks, timber, 
and chunam. and gave other orders in the name of Marshall Brothers. It 
did not apnoir clearly that tho cro<iitors had notice of tlie assignment. 

Mr. Tre.reluan. for the creditors, admitted the bona titles of tho 
assignment ; hut contended that the goods wei-e in tho possession, order, 
and disposition of M irsli ill at tho time he became insolvent within tho 
meaning of the 23rd section of the Insolvent Act 

[423] Mr. Piffard for Marshall. 

Mr. Alien for T. Boiloau. 
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ORDER 

Broughton, J — The insolvent in this case bad assigned his goods 

to Ml-. Boileau prior to his insolvency, and the question is, whether they 
were in his own possession, order, or disposition when he became insolvent, 
within the meaning of the 23rd section of the Insolvent Act. 11 and 12 
Viet., c. 21. The petition of the insolvent was filed on the 31st May 1881. 
There is no question in this case as to the validity of the assignment, 
which was dated the 19bh March, in favour of Mr. Boileau. It is shown 
to have been made more than two months before the filing of the petition, 
and for good consideration; and it is shown, that the money ho advanced 
Rs. 9.500 was applied partly in buying out a partner, who was paid 
Rs. o.OOO. and tlie balance in paying the debts of the more pressing 
creditors of the insolvent. It was not an assignment in contemplation of 
insolvency, for the insolvent swears he did not know he was in difficulties. 
Mr. Boileau had no idea of it, or, as he says, he would not have paid 
Rs. 5,000 to a partner just retiring from an insolvent firm. Mr. Trevelyan 
does not seek to iinpoacli this testimony, nor does he suggest that either 
the insolvent or Mr. Boileau did not fairly state the case. 

Mr. Boileau was, under tiie assignment, to become tlio manager of 
the insolvent s liusinoss at a salary of Rs. 200 a month, and he immediate- 
Iv entered uuon his functions as manager, and brought an assistant, named 
Mr. Depenny, to help him with the accounts. The business was that of 
a builder and contractor, and the insolvent attended to tho outside work, 
coming only occasionally to the office, where Mr. Boileau saw the 
customers. 

Mr. Boileau states — and this is an accepted statement — tliat, in 
taking over tiie management, ho hail in view the protection of his owu 
interest in ihu property, whicli consisted of tho stock-in-trade, at the same 
time assisting the insolvent, liis brother-in-law, who, he says, would have 
lost credit had the business been carried on in another name. The deed itself 
provided tliat Mr. Boileau should remain in possession ; that the property 
[424] should not he removed without his consent ; and that any property 
sold should he roplacod. Accordingly, tlio old name was used ; tlie contracts, 
purciiases. letter.s, and soon were signed bv Mr. Boileau — “Marshall and 
Company, per T. B.." or “ per T. Boileau.” Mr. Boileau’s durivan was, 
however, placed at tlie door, ami tlie goods were not allowed to leave the 
premises for tho purpose of tlio business without tiie order of Mr. Boileau 
given to tho persons in charge of them and to the dunvan, except that, on 
some occasions, — tho latest of which occurred some time before the filing of 
tho petition — tho insolvent liimself was allowed to taka goods wheo Mr. Boi- 
loan was not at the oUice. This happened for tlie most part in the early 
morning. Ix-iore Mr. Boileau liad arrived from Barrackpore, where he resided. 
When good.-; were so taken, the fact was reported to Mr. Boileau on his 
arrival, and ho gave his sanction on this report. So the work went on for 
over two months, Mr. Marshall, being a practical builder, doing the outside 
work, and Mr. Boileau, with his staff of employes, doing the work 
at tlie cilice, making contracts and purcliases, but in the name of 
“ Marsliall Brobliors and ail the money passing through his hands. 
He opened an account in liis own name, and made payments by his own 
cheques to various persons connected witli the business. Mr. Allen points 
out. that, among the payments made by Mr. Boileau on the making of the 
assignment, and with part of tlie money he advanced, was a payment to 
Ilurrish Cliandra Mitter, of Rs. 1.000 on the 19tli of March, by a cheque- 
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signed "T. Boileau,*' in payment of a debt due by the indolvent to Hurrisb 
Chandra for brioks and soorkie supplied to the business. Hurrish Ghanrlra 
had, prior to the assignment, spoken to Mr. Boileau about the business, 
which he described as a profitable one, and advised him that he might 
make the advance ; yet Hurrish Chandra now comes forward and claims 
that the stock-in*trade, which he knew was assigned to Boileau, was 

in the apparent ownership of the insolvent. But notice to one creditor is 
not notice to all. 

A great many cases have been cited in argument, but questions arising 
upon this clause and the similar clauses contained in the Hnglish Bank- 
ruptcy Act depend so much uoon their own [425] actual circumstances, 
that it is necessary to be very careful in applying these precedents. Among 
the cases which have been quoted, the case of Agabcg (1). decided by Mr. 
Justice Phear in 1867 upon the same Statute, bears perhaps the closest 
resemblance to this. There, Messrs. Mackenzie, Lyalland Co., having an 
assignment of Mr. Agaheg's furniture, put a durtvayi at too gate, and sent 
a man to make a catalogue, with a view to the disposal of the furniture 
by public auction ; and it vvas held, that the furniture, which Mr. Agabeg 
was allowed to use as ))efore up to the ^late of his insolvency was in his 
exclusive possession, and further that it was in his order and disposition. 

Bun Mr. Boileau in the present instance, by the action I Imve 
already described, did a creat deal more than Messrs. Mackenzie, Lyall 
Sc Co. did in t)io case ol Mr. Agabog's furniture. 

There has been, moreover, a recent decision of tlie Bords Justices 
upon the construction of the hke section of the Knglish Bankruptcy 
Act (32 and 33 Viet., c. 71 e. 15). which seems lo me to tiirow some 
doubt upon the decision in Agabet/s ease (1). In the case of Ex jyarte 
Nalictuxi Guardian Assurance Company, In re Erancis (2), a man was 
ici friendly possession of a houne and furniture which tiio bankrupt 
was allowed to et)joy : he was put there to get the goods out of the 
defendant's order and disposition, so as to avoid the etTccts of his kiank- 
ruptcy. “The only (juestiou," said Lord Justice James, is, wliother 
possession was taken by the true owner of the goods with the intention of 
assorting liis rights;" atjd Ij >r(] JuHr.i<^e Thesiger added. the debtor had, 
as in Vicorino v. IlnUing'iicorth (3), the use of goods, hut it was subject to 
the control of tho man wlio was put in possession, and wno was tliero to 
see that the use was in ai^oordance with the rights of tlie hiil-of-salo hohior." 

Those caso^, however, are very dilVoreut from a c ise like tho present, 
in wl)ich tlie property consists not of tumiture which remains tlio saino. 
but of goods to ho used in tho husinessi and daily altered in uuantity and 
character. 

[426] It appears bo ino that the goods were in tho possession of Mr. 
Boileau, and are prinui fat te, his, uoloss it can he) shown that they were 
in the order and disposition of the insolvent, for tho Insolvent Act, like 
tho more recent Binkruutcy .Acts, uses ttio expression possession, order or 
disposition, unlike tlie Act of Jacnes tlie Isl, which uses tho words pos- 
session, ordoi*, and <lispo$ition. 

The principle upon whicii tkiis section ought to ho applied is very 
clearly states] in another recent case, Er parte W'lngiield, In ro Plorence (4), 
by Lord Justice James ; — *' This section (32 ami 33 Viet., c. 71, s. 15) must 
ho read howevor. as tiio similar provision in the Bankruptcy Statutes 
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(3) 20 L.T. N.S. 302. 
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from the time of James the 1st has always been read, with some attention 
to common sense. It has always been construed as meaning this : — 
that if goods are in a man's possession, order or disposition, under such 
circumstances as to enable him by means of them to obtain false credit, 
then the owner of the goods who has permitted him to obtain that false 
credit is to suffer the penalty of losing his goods for the benefit of those 
who have given the credit. But if no such credit has been given, then 
the maxim applies cc^mntc rationc ccssat ipsa lex.” 

Applying this princioleto the case before me. I find that Mr. Boileau 
stated in the course of his examination : “ I sent notice to the debtors, I 
believe, on the 30tli of May. The notice was written in the solicitor’s 
office, &e.” But this subject was not pursued, and it is non shown that 
the notices were ever issued. Mr. Boileau continued : “ Mr. Leslie (his 

solicitor) suggested that I should give notice. I said it would be tanta- 
mount to shutting bun up, as he depended upon the debtors for work — 
they were his customer.s. It was not to keen his customers from this 
knowledge, hut simply that it might harm him individually. I expected 
his customers would withdraw their custom from liim. because it would 
ovidooce that he was ohliced to borrow monev : besides people are gene- 
rallv very touchy about tlieir bills being handled over to others. I did not 
wish to injure his credit.” 

.Accordingly, vvhen a debt duo from one of the large cus-£427]tomer8 — 
Mr. I'Izra — had to be realized, ic was realized bv the insolvent personally, 
and the money was handed over to Mr. Boileau by him. This was on 
the very eve of the iusolvencv. The assignment was equally kept secret 
from tno dealers in materials which had to be bought to carry on the 
works. Mr. Marshall himself says: ” I purchased timber, bricks, and 
chunam for the business in the name of Marshall Brothers.' and any 
orders sent for materials were signed either bv mo as ‘ Marshall Brothers, ' 
or liy Mr. Boileau as ‘ Marshall Brothers per T. Boileau or per T. B.’ 
This went on in the usual course of bu.siness up to the time of my insol- 
vency.” 

These i)er.sons. therefore, from whom goods wore bought, wore led to 
believe that their goods wore bought bv Marshall Brothers — not by Mr. 
Boileau or for his benefit, and Mr. Boileaii’s statement regarding the mode 
of dealing with the goods, shows tliab they wore allowed to leave the 
premises from time to time, as the insolvent directed, with the consent of 
Mr, Boileau. 

Fresh goods were thus brought in from time to time for the purpose 
of the business, that is to say. thab they might be usect in the business, to 
earn funds for the business, which could he applied in payment for them, 
on the faith of the credit oi Mr. Marshall, and not of Mr. Boileau. 

Ic appears to me that the property was in the order and disposition of 
the insolvent, and that it would be unjust to apply the proceeds of these 
goods to satisfy tlie assignment to Mr. Boileau. which he himself says 
was kept secret. 

It is agreed that the costs of both parties shall ha paid out of the 
proceeds of the goods. 

Attorneys for the insolvent : Messrs. Barrow and Orr. 

.Attorney for Boileau : Mr. 6’. J. Leslie. 

.Attorneys for the creditors : Messrs. Swinhoe, Law, Co. 
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[428] APPELLATE CIVIL. 

Before Mr. Justice Ponti/ex and Mr. Justice Field. 


Ram Chunder Shaha and another {Plaintiffs) v. Manick 
Chundbr Baniya and an other {Defendants).’^ [30th May, 1881.J 

I>arttiership- Accounts — Fravie of Suit — Procedure in Partnership Suit-Civil Proce- n 
dure Code Act X of 1877, sch. iw, foruis 113, 132, 133— Cos/ 5 . ® 

Iq a suit for an account of partnorsbip transactions, the Subordinate Judge 
lu whose Court the suit was instituted, framed certain issues with ibe object of 
ascertaining who managed the business ; with whom the partnership property 
was : whether the defendants ought to account ; what was the capital and 
what the expenditure and pro6ts of the firm ; and after taking evidence on’these 
points, dismissed the suit. 

Held, that the Subordinate Judge should have followed the course pointed out 
in forms 132 and 133 of .sch. iv of the Civil Pnceduro Code, and at the first 
hearing sbouH have determined whether there bad been a partnership • what 
were its cooditions ; was it dissolved, or ought it to he dissolved ; and who wore 
the parties interested, and in wbat shares ; and upon determining these questions 
snouM have direoted accounts to be taken ; and after the accounts had been 
taken, should have made a final decree. 

Ueld also, that the suit should not have been instituted in the Court of the 
Subordinate Judge, and the case was transferred to the Court of the District 
Judge. 

The plaint in a partnenhip suit ought to bo framed on the lines of form 113 in 
sch. iv of the Cod» aud the accounts should be taken as prayed in that form. 

Under ordinary circumstances, the costs of a partnership suit should be paid 
out of the assets of the partnership, or, in default of assets, bv the pirtners in 
proportion to their respective shares, unless any partner denies the fact of a 
partnership, or opposes obstacles to tho taking of the accounts, and so renders a 
suit necessary, when h? is usually made to pay the costs up to the hearing. 

'lOias,. 5 A. 500 1.502): P,. 15 M.C.C.R. 112: Appr., 5 M. 256 (268); R. 20 M. 
313 <316) : 3 A.W.N. 220: IOC- 669 (67-1) ] v / . .. -w n 


This whs a suit to recover un eij?lit-{iniia share of tlie capital money 
and profits of a partnership husitioss. The plaintills alleged that their 
ancestor, one Sorup Chunder Shaha. and one Ham Kristo Ihinikya, tho 
father of tlie defcMulants, [429] sti irttHl a joint karhar in 12.51 (1844), 
■wliicli was carriefl on after tho death of tlie original partners hv the 
plaintitTs and defendants until Kartic 1280 ( when tlie partnership 
was dissolved. Disputes arose between tho partners, and tlie matters in 
■dispute were referreil to arhitration : hut no award was made. Tlie plain- 
tiffs then instituted a suit in tho Court of the Suhordinato .fiidgoof Dacca, 
alleging that largo sums were duo to them from the defendants, and pray- 
ing for an account. Tho defendants, by their written statement, on the 
other hand, contended, tliat tlio plaintitTs wore indebted to them. Tho 
Subordinate Judge framed tho following, among otiior issues: 

“ By whom tho principal karhar and tho branch karhar.s in respect of 
which the plaintitTs sue for a nikas, were managed? 

With whom tho money, papers, and stock appertaining thereto 
""■oi'o^hept, and in whose possession they are now ? 

If it he proven that the karliar was managed by the defonilants 
and that the defendants used fo keep tho money and papers relatin<* 
lereto, should tlie\- not bo bound to render an account to tlie plaintitTs?” 

’ Appe-il from OriginBi Decree. No. 275 of 1879. against the decree of Hahor. 
Oungachurn Sircar. Subordinate Judge of Dacca, dated the 26th June, 1879. 
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What sums of money were supplied, and by whom, as capital money 
and as Jogan money ; and what was the amount of expenditure, as also 
tlie amount of profits down to the date of the dissolution of the partnership 
business ? 

What sum lias been appropriated by each of the parties fi’om the 
fund of the karbar? 

Has there been a loss, and to what amount, and through whose 

fault? 

Agreeably to the findings on the above issues, which of the parties 
should bo lield lialilo to the other party, and to what amount?” 

Tlio Subordinate .Judge found tliat the karbar was managed by both 
parties, and not only by the defendants alone ; that tlie kliatas of the karbar 
were neither kept by tlie defendants, nor taken possession of by them at 
tlio tiine tlie partnership business was dissolved, and holding that tlie 
plaintifts could not call upon the defendants to submit a nikas, or to pay 
them any sum, dismissed the suit. 

From this decision the plaintiffs appealed. 

[430] Mr. JJniiison, l^aboo Snnath Doss, Baboo Mohuii/ Mohiin Boy 
and Baboo Lall Moliiin Doss for the appellants. 

Baboo Chiuulcr Madhuh (Jliosc and Baboo Srinath Tiancrjec for the 
respondents. 


by 


JUDGMENT. 

The judgment of the Court (Bontikex and FIELD. J.J.) was delivered 


PoNTIFEX J. — In this Case the parties, or their respective ancestors, 
joined together in carrying on a joint karbar. or partnersliip, which 
cont.inuod for many years down to llio year 1280. The plaintiffs on the 
loth Soptonilier 1870, within three montlis after tlie termination of the 
business, instituted a suit in the Court of the Subordinate Judge of Dacca, 
wheroliy they claimed that, on an adjustment of aecoun^s between 
the parties, they would bo entitled to a very consideralilo sum. The 
defendants, by tlicir written statement, insisted, on the otlier band, 
that, on an adjustmenc of accounts, they woidd bo entitled to a still 
more considerable balance. The parties being tlius at issue, the Subor- 
dinate Judge, who tried the case, framed seven issues, to be found 
in liis judgment. Now, assuming for a moment that the Suliordinate 
.Iiulgc bad jurisdictioo to try the case, the course wiiioli ho ought 
to have pursued is clearly pointed out in Forms Nos. 132 and 133 
of sell, iv of the Code of Civil Procedure. Ar. the first hearing of the 
suit, really what the Court had to determine was, whether there had been 
a partnership, and what were its conditions : was it dissolved, or ought 
it to be dissolved : and who were the parties interested in the partnership, 
and in what shares : an<l upon detorniining tiiese questions, it ought, 
in the first instance, to liave directed that accounts sliould bo taken 
as set forth in Form No. 132. subject, of course, to any such altera- 
tions as the nature of the case might require. It is only after taking 
those accounts and obtaining the rejiort of the officer of the Court, or, 
if there is no such officer, when the Judge himself has arrived at a 
decision on the accounts, that a filial decree should be made according 
to Form No. 133 of the 4th schedule of the Code. Instead of following 
this jirocedure, the Subordinate Judge has dealt [43 1] wi&b die case as 
if the whole matter was to lie comoleteil at the first bearing, and 
has, as I have siid, raiseil at the first hearing, issues wliicli ought 
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more properly to have been raised after the first hearing. He has i88i 
dealt With the third and fourth issues raised by him. The plainbitfs, who May 30. 

also carried on a separate business, in their plaint tried bo make a case 

that tlie defendants were in fact the managing partners in this business, AppeL- 
to which the suit relates, and that the plaintififs were only concerned in LATE 

making advances, for the purposes of the business, whenever they were ClVlL 

required. Their case also was, that the defendants were, as compared to 

them, in a much poorer condition of life, and that they never made advan- 7 C. 428 = 
ces, or were able to make advances, for the purposes of this business. The® C.L.R. 157. 
Subordinate Judge, therefore, raised the issues for the purpose of ascertain- 
ing by whom the business was in fact carried on. and by whom the advan- 
ces were made: and lie seems to have determined, upon the result of his view 
of the evidence that the defendants were nob alone the managers of the busi- 
□essan.l tliat the plaintiffs were nob the persons who alone made the advan- 
ces. Having arrived at that conclusion, he held that the plaintiffs were not 
entitled to call upon the defendants to submit a nikas in respect of the busi- 
ness. and dismissed their suit. Now. whether the plaintiffs were right or not 
in the allegations made in the plaint, and if it were proved that they were 
joint managers, or oven bhn sole managers, of the business, they wore 
nevertheless, euticled, after the dissolution of the partnership, to have the 
accounts taken ; and oven if upon those accounts it should appear that 
the plaintiffs ware, contrary to those allegations, under liability bo the 
defendants, yet bhoy would be onbiblod bo have a decree of Court determin- 
ing tlie amount of their liability and to gob the indemnity of the Court 
from furtlier litigation, or future demands by the defendants in respect of 
the accounts. Wo tliitik, bhorofore, that even if the viow of the evidence 
taken by the Subordinate Judge was a correct view, as to which we ex 


press no opinion, he was. notwithstanding, hound to proceed with the 
accounts in the manner shown in Form No. 132 of the Ibh schedule, and 
to have the matter settled. Now. a considerable part of the evidence 
[432] that was taken before the Subordinate Judge was addressed to the 
question who occupied the principal guddi. where the business of this 
partnership was uarneil on ; and the Subordinate Judge seems to have 
come to the conclusion, that it was the defendants who continuously 
occupio.I that guddi. and that they nob only joined in the management 
with the plaintiffs in the partnership business there, but also did their 
own separate l)U^,iness in tliat guddi. It appears that tho account books 
of the joint partnership are no longer forthcoming, or if forthcoming 
are in such a condition tliat it would bo dinicuit or impossible for 
the Court bo utilize them for tho purpose of settling an account between 
the parties. Now. if it were tho fact that tho defendants were 
the principal occupants of tho guddi, it might bo inferred that 
tuey would be at least as ecjually responsible for the books as tho 
plaintiffs. But as.,uming that tho books cannot be obtained or utilized 
still an account must ho taken of tho parbnorshio and of tho property 
If any. still belonging to tho partnersliip, in tho best manner the Court 
can arrive at it. For oxamplo, if no books are forthcoming, the Court 
must call upon each party to furnish a statement of facts in respect of tho 
business and its transactions, and to support such statement bv ovidonco • 
and upon those statements of facts, as supported or contradicted hv the 
evidence bearing thereupon, tho Court must como bo a conclusion an.l 
shape Its decree accordingly. It is of groat imporbanco that in suits for 
account and adniimstrabion. tho jjropor procedure should be followed and 
It may bo useful to refer to tho observations of Pboar J in Hytul 
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SJi(ih Aliahniad v. il.S. liibee Nusibwi (l). though in that caso his obssr- 
vations were addressed to an account to be taken against one accounting 
party only, whereas in a partnership, all the partners are. of course, 
accounting parties. The plaint in a partnership suit ought to bo framed on 
the lines of Form 113, schs iv of the Procedure Code, and the accounts 
should be taken as prayed in that Form. Now, we have considerable doubt 
whether this partnership suit should have been instituted in the Court of 
the Subordinate Judge. Under s. 2C)5 of the Contract Act, it is enacted that 
L433J where parties wish to apply to the Court to wind up the business of 

a partnership firm, to provide for the piyment of its debts, and to distri- 
bute the surplus according to tlie sliares of the partners respectively, the 
Court to which they must apply, is the Court of the D.strict Judge. That 
appears in the explanation to tlie 'Section, and there has been a case in this 
Couit, decided hy McDonell and Field. JJ.. Prosad Dass Mullick v. Russtck 
ZjciH yinllick (2), in which tliey held that such a suit could only be 
brought in the Court of the District .Judge. Under the circumstances in 
which this case comes before us, we think the proper course will he to 
direct that tlie District Judge proceed with the further trial of the case, 
and we shall now order that an enquiry be made as to the conditions on 
which the parties carried on the partnership, and as to the shares iu which 
they were respectively interested. That an account be taken first of the 
credits, property, and effects now belonging to the partnership : and second- 
ly, an account of the debts and liabilities of the partnership : and thirdly, 
an account of all dealings and transactions between the plaintiffs and the 
defenciants with respect to the partnership. In baking the.se accounts, the 
parties will have to show what advances have been made by either of thorn 
from time to time ; and also what monies have been drawn out by either of 
them from time to time ; and they will have to prove whether any and what 
interest is i)iyahlo upon the advances made by them, and the Court will 
make orders in accordance with the form of tlio prayer in Form No. 113 
of sell, iv to the Procedure Colo. Upon tlio evidence takon, the Court 
will frame its decree In accordance with Form No. 133 of the 4th schedule 
in favour of the plainbifis or dafenJaots according as it decides on which 
side the balance is duo. 

We had some little doubt at first as to how wo should deal with the 
costs of the suit up to this hearing. It is true that the plaint is not very 
artistically framed, hut it is also clear that the defendants, by their written 
statemont, asked that an account should be taken and claimed that, 
upon the taking of such accounc, they would be entitled to a balance; 
hut so far. [434] as we can see, it appears to us that the defendants have 
really thrown every obstacle tliey could in the way of the plainbilfs having 
tins account taken. In the examination of the principal defendant him- 
self, a (luosbion in cross-ex imination was pub by the plaintiffs — i very 
nortinont question as it seems to us — with respect to property alleged to 
he now belonging to 'ihis partnership, viz.. " which of the balooks was pur- 
chased with joint funds?” That question was objected to by the defend- 
ants, and was disallowed. Under ordinary circumstances, the costs of a 
partnership suit sliould he paid out of the assets of the partnership, or in 
default of assets, by the partners in proportion to their respective shares 
in the partnership business. But when one of the partners either deoies 
the fact of a partnerslii p, or opposes obstacles bo the taking of the accouobs, 
an<l so renders a suit necessary it is usual to make such parboer pay the 

{!) 21 W.R. 70. (2) 7 C. 157. 
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costs up to the hearing. However, under the circumstances of this case 
we think that the costs of the proceedings up to this time must be dealt with 
as costs are ordinarily dealt with in a partnership suit; accordingly we leave 
them to be dealt with by the District Judge, and we make no other order 
concerning costs. In taking the account before the District Judge, the parties 
will be at liberty to use any part of the evidence adduced by them before 
the Subordinate Judge, and also to adduce further evidence. The course is 
consented to, by the parties before us. Neither party will be bound by 
the conclusion arrived at by the Subordinate Judge, but the whole case 
will be open for decision by the District Judge. 

Case remanded. 


7 C. 43*. 

ORIGINAL CIVIL. 

Before Mr. Justice Cunningham. 

In the matter of Hosseini Begum, an infant, and in the matter 

OF Act X OF 1875. [28th July, 1881.] 

Mahotnedan Law — Shiah School— ^finors — Custody — Mother, 

Accordiog to the Shiah School of the Mahomedan law, a mother is: cotitled 
to the custody of her female cbildreo. unless she has been guilty of unchastity. 

£435] In this case a rule had been obtained by one Fhoodia Bibee. 
calling upon two persons, named Aga Mahomed Kazim Ispahani and 
Moonshi Mahomed Ibrahim, to show cause why they should not bring up 
before the Court the persons of Hosseini Begum and Koolsum Begum, the 
infant children of Phoodia Bibee, to be dealt with according to law. It 
appeared that Phoodia Bihse was the widow of one Meer Mahomed Ka/.ira 
Jowhuree, to whom she had been married according to the Shiah rites of 
the Mahomedan law. and with whom she liad resided uu to the time of his 
death, which happened on the J3th .April 1881. Meer Mahomed left a will, 
of which Aga Mahomed Kaziin Ispahani and Moonshi Maljomed Ibraliim 
were the executors : and they had applied for, but had nob obtained. prol)ate 
of the will at the time of the present application. By this will Meer Maho- 
med had appointed one Iladjoo .Aga Syod Saduq the supervisor of the matters 
connected with the will. Phoodia Bibeo had two children by her husl)and, — 
namely, the infants Hosseini Jieguin and Koolsum J-iogum wlio wore of tlio 
age of six and four years respectively, and she alleged that these children had, 
since thoir rospoctivo births, been brought up, suckled and reared by her 
personallv. She further stated, that since tlie death of her husband, she 
continued to live at his dwedling-houso until tlio 2'2nd of May 1881. when 
she left the house owing to an attempt by .Aga Mahomed Ivazim Ispahani, 
to commit an indecent assault ujjon her. and went to the liouse of one 
Fatima Begum, a niece of her liusband, and that she was obliged to leave 
her children holiind. She then applied, through her attorney, to .Aga 
Mahomed Kaziin Ispahani and Moonshi Maliomod Ibrahim to give up tlie 
children to her, wliich tlioy refused to do, stating that she liad loft her 
house witliout cause, and tliat, acting under the advice, and in obedionee 
to the wishes of Iladjoo Syod Aga Raduii, Llioy would retain the custody 
and guardiansliip of the infants. They furtlior stated that they hail 
reason to apprehend that proper and sufliciont care would not bo taken 
of the infants, and tliat the moral atmosphere of their mother's now 
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1881 dwelling-houso would be far from wholesome for the children. And they 
July 28. refused to allow Phoodia Bibee to have access to the children. 

. C^36] The rule was obtaintd upon an affidavit bv Phoodia Bibee 
^uitriNAL setting out; the above facts. Counter-affidavits were filed alleging that 
CIVIL. Phoodia Bibee was the “ moota.” wife of Meet Mahomed Kazim Jowhuree 

7 C 4^4 charging her with v.irious acts of unehastity. These charges were 

■ denied by Phoodia Bibee. 

Mr. Jackson and Mr. Gasper in sunnort of the rule. 

Mr. Ameer Ali and Mr. Abdul Rahman showed cause. 

Mr. Ameer Ali. — Under cho Shiah lasv, Phoodia Bibee is not entitled 
to the guardianship of her children. In Mohomuddn Bei/um v. il/. S. 
Oomdiitoonissa (1). the Court say. — “ The appellant before us now states 
that she is a Shiah. If she be a Shiah, then, as we see in B lillie’s Digest 
of the Mabomedan Law, Imameea Doctrine, p. 232, a mother can neither 
be lierself the guardian of her children, nor can she make a testamentary 
appointment of guardian to them.” [CUNNINGHAM, J. — Though she may 
not bo entitled to tlie guardianshio of her children, she is entitled to their 
custody.] The word (guardian is used to imply both guardianship of person 
and of property. Unehastity takes away the right of the mother to the 
custody of her children. In cho Tagore Law Lectures for 1873. Baboo 
Shamachurn Sircar, quoting the Etawa Alamgiri Vol. f, p. 728. says 
The mother is of all the persons best entitled to the custody of her infant 
child, unless she be wicked or unworthy to be trusted. Wickedness which 
disqualifies a mother for the custody of her child, is such wickedness as 
may bo injurious to it, adultory or theft, or the being a professional singer 
or mourner. In Baillio's Digest, Imameea p. 90. it is said, that the mother 
has a nroforuble riglit to the custody of a female child until the child has 
attained the age of seven or ten years. But that must be taken subject to 
the qualification stated in the Tagore Law Lectures, 1873. In .\li ’9 Personal 
Law of the i\Iahomedans, p. 203, it is laid down, tliat “the qualifications 
necessary for the exercise of tlie right of hazanat are the following; — (i) 
that the hazina should he of sound mind ; (ii) chat she shouM be of an age 
[437] which would qualify her to he-^tow on tho child tlio care whicli it 
may need ; (iii) that she should he well conducted ; and (iv) that she 
should live in a place where tlio infant may not undergo any risk, morally 
or pliysically.” All the cases are decided with reference to the interests of 
tlie children ; if these are imporiHed, the mother loses her right. [CUN- 
NlNiiHAU. J. — Unless she has committed soma act of impropriety, she is 
entitled to tlie custody of her iufant children.] Tlie executors must be 
alile to exercise supervision. If the mother goes to a place where they 
cannot do this, she loses her right. 

Mr. Jackson and Mr. Gasper were not called upon. 

CUNNINGH.'VM, J., made the rule absolute, and directed that tho 
children should he given no to the mother in the course of the day. 

.Attorney for Phoodia Bibee : Baboo G. C. Chnnder. 

.Attorney for .Aga Mahomed Kazim Ispahan! and Moonshi Mahomed 
Ibrahim ; Baboo d/. D. Sen. 


(IJ 13 W. R. 454. 
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APPELLATE CIVIL. June lO. 

Before Mr. Justice Tottenham and Mr. Justice Maclean. Appel- 

T A T'T? 

BBJOY KEOT {Plaintiff) v. GORIA KeOT AND OTHERS _ 

(Defendants).* [lOth June, 1881.] Ol^L. 


Declaration of Title to Land in Assatn. Suit /or— Jurisdiction of Civil Court Fegis- 7 C. 437 = 

trnlion of Claimant's Name by Collector. 9 C L.R. 218. 

A p'^rison claiming a right to rent-bearing land in Assam, held under a patta 
from G >veriiment in the names of the persons against whom bo claims, is en- 
tilled to sue it) the Civil Court for a declaration of bis title and right to have bis 
name registered as co-owner in the Colleciorate ; and the Civil [438] Court has 
jurisdiction to determine such suits, although the Collector has not been first 
aoplied to ; but should not pass any order against the Collector in any suit to 
which he is not a party, hut merely declare what the plaintifi's rights are. 

[R., 9 C. 925 (930).] 


This was a suit for dcUreation of coparcenary right and for registra- 
tion of the name of the plaintiff, with those of the defendants, in the 
Collector's hooks, in respect of 52 bighas 4 cottas 5^ leebas of rent- 
bearing land. The plaintiff stated that one Karudas. who held 317 
dighas 15 lochas in certain villages, of which the lands in dispute formed 
a portion, loft three sons surviving — Andharu, Ghana Apa, and Condho 
— who were each entitled to an equal third share of the land, that 
Condho left two sons, Bhogjar, the father of the plaintiff, and Papara. 
the fourth defendant: that the first defendant was the grandson and sole 
descendant of Andharu ; and that the second defendant Ajala, and third 
defendant Kuherain, were the sons of Ghana Ana. The plaintiff, accord- 
ingly, claimed that he was entitled, along with his brother Jara, to one- 
sixth of the land held by Ramdas. Tlio plaintiff further stated, that, after 
the death of his father, he commenced to hold possession of tho land in 
question in conjunction with the <lefendants, and that the mouzadar liad 
enta*‘eil his natno and that of the defendant No. 4. Papara, along with 
those of tho other defendants, in the measurement papers of 1283 ; but 
that, suhseqiiontly, tho Deputy Commissioner Inid, on the 27th December 
1876, onlorod his name and that of Papara to be struck out. on the ground 
that fcliey had been entered witliout orders; and, without any application 
having boon ina do. had directed the oatr.a to he issued in the uamos of 
the defentlants Nos. 1. 2 3. Tho plaintiff, accordinglv. brought tliis suit 

to have his coparcenary riglib declared and to have bis name registered 
as co-ownor. The defendants Nos. 1 and 4 admitted the claim, but the 
other two dofomlants contested it as being false, and in addition pleaded 
limitation, and submitted that the Collector was a necessary party. 

The .Assistant Commissioner, finding the facts in favor of the plain- 
tiff. give him a decree, declaring that he and Jara wore entitled 
to a couarconary right in one-sixth of the land, and to [439] have their 
names entered in the revenue records; and dirocteci that Kuherain 
«hoal'l pay all costs, .\gainat this decree tho defendants Nos. 2 and 3 
appealed, an«l tho lower Appellate Court reversed it and dismissed tho suit 
holding that tho plaintiff was not entitled to sue in tlie Civil Court with- 
ou t hav ing first iipnliod to tho Collector to have his name registered as a 


• Appeal from Appellate iJecreo. No. 1737 of 1870. again.st tho decree of W F 
Ward. Ksq . Judaoof rho Asaam Valley Di-triot. dated the <2Hf.h April 1879 revorsinc 

decree of G. E. McLeod. E>q.. AsshUut Commissioner of Gowhatty. dacod the snth 
Uccember 1878. 
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joinb Goveroment tenaob of the lands in suit, as, were the decree asked for 
made, the Collector would in no way be bound by it. the effect of it being 
to order the Collector to do what he had never been asked by the plaintiff 
to do. 

The plaintiff appealed to the High Court. 

Baboo Bijkunt Nath Dass for the appellant. 

Baboo Bhoohiin ^ohun Dass for the respondents. 

JUDGaiENT. 

The judgment of the Court (Tottenham and Maclean, JJ.) was 
delivered by 

Tottenham. J. — It will be sufficient to refer the District Judge to 
the judgments of this Court of the 2od March 1880 in the case of Kalindri 
Dahia v. Komolakanto Surma (1) and 


(1) Before Mr, Justice Prinsep and Mr, Justice Maclean, 
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Kalindri Dabia iPlaintifi v. komolakanto Surma 

AND ANOTHER iDe/etuiants).^ [ind March. 1880. J 

Baboo Bhubtin Mohun Dass tot the appcUaDt. 

Baboo Kali Mohun Dass for tbo r^spoodcDts, 

The facts in this case sufhciently appear from the judiiment of the Court fpRlNSBP 
and Maclean, JJ.), which was delivered bv 

JUDGMENT. 

PRINSRP. J,— The land^ in this »uit originally belonged to one Ii^haram. Tbo 
plaiotiB stAto*! that they were sold to Parsuram in execution of a decree against Isharam, 
and were purchased from Parsuram by her father id 1854 (1200). Isharam’a namOt 
however, remained on the CoUector’s register notwithstandiog these purchases. 

The defendant Rotekant Dass obtuiucd a decree against Isbarazn, in execution of 
which the lands wore sold to defendant No. 2. Komolakanto Surma, to whom tb© 
Collector, in 1261, grautod a patta. 

PlaiotiCI DOW sues for a declaration of her right to the land, for registration [440) 
of her name in the Collcctor<ite. and to have tho sale to defendant No. 2 set aside. 

The plaint was filed on 15tb Novoinber 1875, tho suit has twice been romanded by 
the lower appellate Court, and wo regret that it is impossiule for us now to put an ond 
to tbei::© proceedings. 

Tbo District Judge has found that, bofore coming to tbo Civil Court, tbo plaintiff is 
bound to go to tho Collootorand to endeavour to obtain a patta from him in cancclnieot 
of tbepatti granted to defendant No. 2. The Judge further states, that, if the Collec- 
tor. on enquiry, finds that there has been uo mistake or collusion in tho granting of bis 
patta to defendant No. 2 and refuses to accede to tho plaintifi's request, bis decision un 
this point must be taken as final/' 

This opinon is certainly oppoi^od to what was declared by tho same District Judge 
on the 23rd f)eoomber 1876 where this case came before him previously. He then stated 

Plaintiff isentitlnd. on the facts stated by her to ignore the second sale in execution 

of Isharam's right altogether, and to ask the Court to declare her right in tho land as 
well as her right to have her name registered in the Collector's book as the Government 
rvot/’ 

It appears to us that the Civil Court which has twice sold tho laud as belonging to 
Isharam is the proper tribunal to decide. Whether anything passed to tho purchaser 
at the exocntion-sale held on tho 24 th September 1874 or whether tho rights of Isbaram 
were at tbut lime vested in the plaintiff as stated by her. 

Tbo District Judge should decide this appeal with as little delay as possible. 

Costs of this appeal will abide tbo result, and appellant will recover tho value o£ 
the appeal stamp. 

Appeal allowed and case remanded, 

• Appeal from Appellate Decree No. 1672 of 1879, against the decree of W. E. 
Ward, Esq.. Judge of tho Assam Valley District, dated the 28th April 1879. aflirmmg 
tbo docreeofG. E. MacLeod, Esq., Assistant Commissioner of Gowhatty, dated tbo 
28tb December 1876. 


832 



in.] 


BBJOT KEOT V. GORIA KEOT 


7 Cal. 441 


[440] of the 12bh August 1830 in the case of Hootaboo Ravah v. Doom 
Rfiv^h (l), aod to say that this Court does not coucur in [441] his view of 
the incompeteQoe of the Civil Court to deal with questions of title arising 
between ryots in Assam. Nor do we accept as correct the District 

(1) 7 C. 440 N»7C.L.R. 221 = 4Shon)e L.R. 1. 

Be/ore Mr, Justice Morris and Mr. Justice Prinsep, 


HootAhoo RAVAh and another {Plaintiffs) V, IjOOEj Ravah (Defendant*.) 

[12th August, 1880. J 

Baboo V/khil Chunder Sen for the appellants. 

Baboo Kasehikant Sen for the respondent. 

The facts in this case also wore sufficiently set out, foe the purposes of the report 
in the-judgeneot of the Court [MOKRIS and Prinsbp. JJ.], which was delivered by—’ 

JUDGMENT. 

MORRIS. J.— The grounds upon which the lower Appellate Court has dismissed 
this suit, as well as tbe suit in appeal No. 66, appear to U8 to be untenable. lo appeal 
No. 599, the plaintiffs sued to recover possession of one bigha odd of land as their propor- 
tionate share in a certain plot of rent bearing homestead land belonging to them aud to 
the defendrint whom they allege to be their own brother. They also a^k to obtain a 
separate patta from the Revenue Court in respect of thi.s land. 

The def mdant denied that he was the uterine brother of the plaintiffs He alleged 
that the land, of which be had obtained a pUta from the Government, was his own 
property, and that the plaintiffs had no share in it. 

The 6rst Court decided, and with its decision the present plaintiffs-apoelUnts ;ire 
conteot. that the plaintiffs were brothers of the defendant ; that they had established 
their title to tbeir proportionace share in the land ; and accordingly it gave a decree 
declaciog their right in it ijmali, aod that they wore eofcitled to have their names 
registered conjointly with that of the defendant. 

On appeal the Judgo throw out the suit intolo, on tho ground that tbo Collector had 
refused to recognize tho plaiotiffs as the CiovcromeDt tenants in occupation oi tho 
lauds m suit; that, consoquontly any possession of these lands, if they ever possessed 
any was unlawful, for no ryot " in A->sain Proper has any title to bold and cultivate 
land without a patta from the Collector.'* 

We are not aware of tbe law or authority uudcc which the Judge advances so 
broad a proposition as this, that no ryot can enjoy possession of any lands in Assam 
without direct pcrmis.siou of tbe Collector, or hold or cultivate laud without a patta 
irom the C.>lloctor ; but it seems to us unnecessary to consider this point, because in the 
pr^ont suit the Collector is not a p»rty. The present is a suit affecting the rights of 
private individuals inter se ; and for the determination and decision of such rights 
wbether relating to lands ryoti or otherwise, we can have no doubt that tho Civil 
Courts in Assam bHvc jurisdiction. 

. We observe also that the provisions of tho Rent Law. Act X of 1859. are in force 
iQ Assam, and that the aovornineiit recognizes hereditary succession in truancies In 
a case such as this, if, as a matter of fact, land has been bold under a patta in the 

brother, and the younger brothers of the family can show th.t they 
have held the land conjointly with their elder brother, the nominal holder, the Civil 

Court, in the event of dispute as to possession or share in 
SUCH l*nd between the two, to determine their respective rights and interests Wo aro 
opinion, that m this case, the Hrst Court acted rightly in determining the 

rdSuno lorcidlTcm 

th,.jpi5''rd'rcid:"h."o.so°o“s rr/ 

Tho same order is applicablo to the appeal No. GOO. 

Appeal allowed and case remanded. 

w. ‘fz -r 
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1881 Judge’s opinion that the Collector will disregard the finding of the Civil 
Ju^iO. Court. We do not think, however, that the Civil Court should pass any 
Appel- Collector except in a case to which he is a narty. The 

Civil Court is sinsply to declare the rights [442] of the parties, 
LATE and we presume that the Collector will give the requisite effect to anv 
Civil. declaration so made. 


7 C. 437« 

9 C.L.R. 218. 


The case will be remanded to the District Judge for disposal and 
costs of this appeal will abide the result. 


Appeal allowed and case rernanded 


7 C. «2 = 9 C.L.R. 137. 

APPELLATE CIVIL. 

Before Mr. Justice Pontifex and Mr. Justice Field. 


Nilmadhub Shaha and others {Defendants) v. Srinibash 
Kurmokar {Plaintiff) [26th May, 1881.] 

Suit for posaession—Limilatxon—Bcni], Act VIII of 1869. s. 27. 

Id a suit for possession of laod, it apoeared that the defendants had obtained 
a darpatni lease of the land in que<ition in 1271 (1865'. and that they bad 
ininiediatoly dispossessed the plainiifT, and had never acknowledged bira to be 
their tenant. The plaintifl instituted his suit within twelve years from the date 
of dispossession. 

Held, that the suit was not barred by limitation under s. 27 of Beng. Act Vfll 
of 1869. 

That section only applies to cases whore the relation of landlord and tenant 
exists, and cannot bo pleaded iu b.ar by a defendant who does not admit that 
such relation ba.s existed. 

ER , 9 c. 423 (426) ; D.. 1 C.P.L.R. 107.] 

This was a suit to have the plaintitT's purchased right declared in 
respect of an oight-anna share of certain land, and to recover kbas possps- 
siou, togotlier with mesne profits. It appeared that the land had originally 
belonged to tho plaintiff and the defendant No. 3. one Uma Sunduri Dasi, 
the widow of one Kesub Chunder Kurmokar. and nhat they were in joint 
possession. The plaintiff was dispossessed in tho year 1272 (1865). 
Tie then brought a rent-suit in respect of his sharo, and obtained a decree. 
In 1284 (1877), the plaintiff purchased the share of Uma Suuduri Dasi, 
hut w.as not allowed by the other defendants to take possession, where- 
upon ho instituted the present [443] suit. The defendants contended that, 
in 1271. and immediately prior to the dispossession of tho plaintiff, they 
had obtained a darpatni of tho land in question, when they at once dis- 
possessed the plaintiff, and that the suit was barred by limitation under 
s. 27 of Bang. Act VIII of 1869. Both the lower Courts gave the plaiutiff 
a decree. The defendants appealed to the High Court. 

Baboo Nil Madhub Bose for the appellants. 

Baboo Soshi Bhcosen Dutt for the respondent. 

Tlio judgments of the Court (Pontifex and Field, JJ.) wore as 
follows : — 

' appeal from Appellate Decree, No. 373 of 1830, against the decree of Baboo 
Kishna Chunder Cbaiterjoe, Odioiating Subordinate Judge of Nuddea, dated the 27tb 
Decoutbor 1879, modifying the decree of Baboo Kristo Befaari Mockerjee, First Munsif 
of Koosbtc.a. dated the 29th of June 1878. 
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JUDGMENTS. 

PoNTiPEX, J. — It is admitted in this case, on the findings of the lower 
Courts, that the plaintiff is entitled to recover, unless he is barred by s. 27 
of Bang. Act VIII of 1869 from suing. That section gave him a limitation 
of one year, and the plaintiff instituted the suit after the expiration of 
eleven years from the date of the alleged dispossession. Now, taking the 
words of that section by themselves, and putting, what I think is, a reason- 
able construction upon them, it seems to me they do not apply to this 
ease, and the defendants are not entitled to insist upon them. The 
facts of the case are, that the defendants claim that immediately prior to 
the dispossession of the plaintiff, a darpatni was created in their favour, 
and upon its creation they at once proceeded to dispossess the plaintiff 
from his holding. Now the words of the section are : “ All suits to recover 
the occupancy or possession of any land, farm, or tenure from which a 
ryot, farmer, or tenant has been illegally ejected by the person entitled 
to receive rent for the same,” should be commenced within one year. 
It seems to mo tliat the course of action pursued by the defendants 
in turning out the plaintiff from his occupation immediately their 
darpatni was created, showed that at that time they did not r.hen admit 
that he was a tenant. As he was immediately dispossessed after their 
title accrued, it is clear that they could neither have received rent 
from him, nor could he liave paid rent to them ; and as tliey did 
ncr. admit that at that time he was their tenant, I do not think it 
[444] lies in their mouth now to insist that he was a tenant witiiin the 
terms of s. 27 : and not being a tenant, the limitation of one year would 
not apply to die case. There seems to bo a question whether these suits 
under s. 27 are nob merely possessory suits. As bo that I am not at pre- 
sent prepared to give any opinion. The appeal must be dismissed with 
costs. 

IlELi), .7. — I also think that in this case the defendants cannot bo 
permitted to approbate and reprobate. It appears that, after the grant 
to them of the patni, tliey ousted the plaintiff without giving him an 
opportunity of attorning to tliom and bocoming their tenant, and tliey 
cannot now bo permitted bo say that there was a tenancy existing hotwoeu 
him and die defendants, for the purpose of obtaining tliohonelib of the one 
>rtar's rule of limitation. Rub it appears to mo also, that the one year's 
rule of limitation provided hv 9. 27 of Beng. Act VIII of 1809 was not in- 
tended to apply to a case of this kind. The particular words in that section, 
upon which the defendants rely in this case, are : ” All suits to recover the 
occimancy of any land, farm, or tenure from which a ryot, farmer, or 
tonanr, has been illegally ejected by the person entitled to recover rent for 
the same.” In order to understand the meaning of those words, wo mav 
examine the history of their use in .Acts of the Logislaturo. which are in pari 
niateria. That history is as follows ; Section 23 of .\ct X of 1809 con- 
tained a specification of the ditforent kinds of suits which could bo brought 
under tlie provisions of tliat .\ct, and ovor which the Revenue Courts wore 
given jurisdiction. Clause 0 of tliab section specifies the following suits 
viz., “ all suits to recover the occupancy or possession of any land farm 
or tenure, from which a ryot, farmer, or tenant has boon illegally ejected 
by the person ontiblod to rocoivo rent for the same.” Now, it was deci- 
ded in tlio Full Boiicli case of Gooroo Doss Roy v. Ham Narain Mitler (1) 
that t hese word s refer only bo possessory actions against the person' 

(1) B. L. R. F. B. Rul. 0-28 = 7 W. R. C- R. 1S7. 
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entitled to receive the rent, and not to suits in which the plaintiff 
sets out his title, and seeks to have his right declared and possession 
given him in pursuance of that title. “ Full meaning.” said Peacock C J 
[445] who deliv’ered the judgment of the Full Bench, "may, and we think 
must be given to the words ‘illegally ejected’ vvithout treating them as giving 
a wider sen-e to the words above mentioned.” He then proceeds to give 
instances of such illegal ejectment,” as, for example, when a zemindar 
ejects a ryot forcibly and without having recourse to the Court ; and be 
• concludes thus : " Looking to the whole Act. it annears to us that cl. 6 of 
s. 23 does not take from the Civil Court the power to try the question of 
title as between a ryot farmer or tenant and the nerson to whom he pays 
rent. It follows, therefore, that in this action which is brought, setting 
out a tide by the plaiutiff, and asking, ‘under the above facts,’ to be 
declared entitled, on the strength of his documents, to recover possession 
of the lands, he will l>e entitled, if he makes out his case, to a 
decree chat he be put iuto nossession of the land with mesne profits.” 
See also the following eases decide*) before the Full Bench decision: — 
Tiishumlihicr Boil v. Okoor Pandey (l), Banee ^adhnb Brinerjee v. Joy 
Kiahen ^ookerjec (2). Lalla Gokool Pe.rshad v. Raja Rnjcndra Kishorc 
Singh (3) ; and the following cases decided after the Full Benoii case. 
— Lnlljec Sahoo v. Bhiujivan Doss (4) ami Dhonoye Mu?idul v. Arif 
^/undiil (o). In the Full Bench case — Chitndcr Coomar Mundxil v. 
Nunyiee Khanum (6) — it was hold that the decision of a Revenue 
Court, in a case under cl. 6, s. 23, Act X of 1859, as to the genuine- 
ness of a raourosi patta. is nob res judicata so as to estop a Civil 
Court from trying the validity of the patta in a subsequent suit in suoli 
Court between the same parties or parties under whom they claim. In 
this case one Bakar Ali h:i*l sued un»ler cl. G of s. 23 to recover 
possession of land from which iie allegctl that ho had been illegally 
ousted, and wliich was included in a c<»rtain mourosi natta. The defend- 
ants alleged that the mourosi natta was spurious. Bakar AU succeeded, 
wliereupon the dofendaut brought a suit in the Civil Court to have tiie 
patta declared to ho a spurious document and to recover possession of the 
land. .laokson. .1, doubted if suits [446] under cl. 6. s. 23 of Act X of 
1859, were of the nature of possessory suits ; hut the other Judges 
wiio composed the Full Bench were agreed that the decision of the 
Revenue Court, except so far as it establislied the right of Bakar Ah to 
the possession of tho land when he was ejected, was a finding upon a 
collateral matter, and ha*! not the effect of res judicata in the civil case. 

I think the result of bliese cases is. that a case under ol. G, s. 23 of 
Act X of 1859. was very similar i:: its nature to a case under the old 
soction (15) of Act XIV of 1859, now s. 9 of the Suecifiii Relief Act, I of 
1877; and this being so, suits under cl. 6, to recover the occiinancy or 
possession of land from which a ryot has been illegally ejected by tbe 
person entitled to receive rent for the same, differ materially from suits 
like those referred to in the Full Bench case of Gooroo Doss Roy v. 
yfaravi MiUer (7) —suits in which the plaintiff sets out his title ami seeks 
to liavo his right declared and possession given him in pursuance of that 
title. To this latter class the twelve years’ rule of limitation is applicable. 

In the Full Bench case, the suit was instituted by parsons wlio had been ten 

(1) 4 W. R. C. R. 105. 

(3) W. R. 18G4. Act X. R. 4. 

(51 2 W. H. C- R 306. 

l7) B. L. R. F. B. R 028 = 7 VV.R. C. R. 147. 
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years out of possession. While to the former class is applicable the one 
year’s rule of limitation provided by s. 30 of Act X of 1859, which speaks 
of all suits instituted under this Act," any specification being unneces* 
sary, as such suits had been specified in s. 23. When Beng. Act VIII of 
1869 was enacted, the specification of suits contained in s. 23 of Act X of 
1859 became no longer necessary. And Act VIII enacted in general 
terms that all suits brought for any cause of action arising under 
Act X of 1859 were to bo cognisable by the Civil Courts according to 
their several jurisdictions (see s. 33). The object of the Legislature in® 
passing Beng. Act VII of 1869 was to transfer the trial of rent cases 
from the Hoveuue to the Civil Courts, and tliere was no intention 
to interfere with the special law of limitation provided for rent 
cases by Act X of 1859. In consequence, iiowever, of the omission 
of the specification of suits in the Act of 1869. it became necessary, 
instead of the general words “ alt suits instituted under this Act” in 
8. 30 of Act X oi 1859, to insert in the limitation section (27) of Beng. 
[4473 Act VIII of 1869. a specification of the class of suits to which these 
special limitation rnovisions were applicable. Accordingly wo find the 
words of cl. 6, s. 23 of .\ct X of 1859, ' all suits to recover the occupancy 
(or possession ) of any land, farm, or tenure from which a ryot, farmer or 
tenant has been illegally ejected by the person entitled to receive rent for 
the same,” used, with the omission of the two wonls in brackets, in s. 27 of 
the Act of 1869. It appears to me reasonable to suopose that it was in- 
tended hy the use of these words to make the one > ear’s limitation pro- 
vided by the Act of 1869 ai-i^licalilo to the same class of suits only to 
whicli cl. 6 of 8. 23 of Act X of 1859 had been decided to be applicable 
and to which the one year’s rule of limitation was auplicable under the 
same Act of 1859. I find that the same view has been taken b> a former 
learned .Judge oftliis Court, (Piu^ar, .1.) in the case of ^'istarini v. Kali 
Pershad Dass Choivdhry (1). 

Apj^ral dismissed. 

7 C. 447. 

HHVISrONAL CKIMIXAL. 

Before A/r. Justice Morris und Mr. Justice Tottenham. 


In the matter of Poona Churn Pal. [isb August, 1881.] 

Sanction to Prosecute — Presidenci/ Magistrates' Act {IV of 1877), ss. 4 1 , 42 , 43 ajid 168 
-~iie7iernl and Siiccitic Sanctnm — Or<U:r 0 / discharge — Superintendence of Uink 
Court-charter Act i;i 4 d; ‘25 I'icl., c. X04>, s. 15 . 

The only course to be pursued where it is sought to set aside an order of dis 
charge in tde by a Presidency Magistrate, is that laid do.vn in s. 168 of .4ci IV of 
1877, and as by that sectioo there is no appeal allowed to a complainant, who is 
a private individual, it ia not open to him, by invoking the aid of the High 
Court under .s. 15 of the Charter, to obtain under the Courf.s extraordinary 
power.s that which he might obtain h.ad he a right of appeal. 

[f ., Rat. Unrop. Cr. Rul. 335; R.. U C. 397 (403).] 


On tlio 2nd May 1881, Poona Churn Pal obtained liberty, under tlio 
provisions of ss. 41 and 42 of Act IV of 1857. [448] from Mr. .lustico 


Criminal Rule. No. 190 of 1881, against an order of F. J. 
deney Magistrate of Calcutta, dated the 9th July 1881. 

(1) 23 \V. R. 431. 


Marsden. Esq.. I’rcsi- 
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Ri’oughton, to prosecute one Dwavka Mohun Dass and his goniasta Anunto 
Hurry Pal, on the ground tliat the former, at the hearing of the suit of 
Dwarka Mohun Dass v. Poona Churn Pal, used as evidence on his behalf 
two documents purporting to be contracts, which w'ere found by Mr. Justice 
Broughton not to be genuine, and that the latter had affirmed and filed a 
false affidavit in support of an application for leave to verify the plaint. 
At the prosecution at the Police Court, the two accused were charged 
under ss. 471, 193, and 209 of the Indian Penal Code. After summonses 
were issued and the parties had api)eared, the Magistrate objected that no 
matter could bo gone into w'hicli required sanction under s. 41 of the Pre- 
sidency Magistrates Act, and that the sanction obtained was a limited 
sanction. lie lield, tlierefore, tliat the prosecution under ss. 193 and 209 
could not bo entertained, ljut that tiie prosecution might proceed on tlie 
charge under s. 471. The complainant, notagreeing to waive liis right to 
prove that the accused liad fraudulently instituted a false suit and given 
false evidence at the trial of the suit, the Magistrate ordered the 
accused to be discliarged, and fined the complainant Rs.50, to be awarded 
to each of the accused by way of compensation. 

.\ rule nisi was applied for and obtained by Mr. Lee on belmlf of 
tlie complainant, calling upon the Magistrate to show cause, — Isi, why 
tlie fines should not bo remitted; 2«d, why ihe sanction obtained should 
not bo recognized in so far as it gave leave to prosecute under ss. 41 
and 42 of the Presidency Magistrates’ Act ; 3rd, and wliy he should not 
be directed to record the evidence of the complainant and his witnesses. 

Mr. Jackson on behalf of the accused applied for and obtained a 
rule, calling upon tlie complainant to show cause why the accused should 
not bo heard, the Court directing that the two rules should be returnablo 
on the same day! 

Mr. Lee, at the hearing of these rules, contended, that tlie accused 
had no locus standi, and no claim as of right to appear at tlie argument 
of the rule, liecause this was not an appeal from the Magistrate's 
decision but an application to the High [449] Court to exorcise its 
genoral powers of suporintondenco under s. 15 of the Charter, and that, 
inasmuch as the Court had no power to cornjiel the accused to refund 
the Rs. 50 given to him as compeDsation, ho would have no right 
to appear to defend at that point of the case. (On Mr. Bonnorjee, 
who appeared for the Magistrate and the Crown, informing the Court 
that ho had no olijection to the accused being hoard, the Court decided, 
that as the accused was present and represented by counsel, he had a 
right to appear.] 

Mr. lii.nneriee, on behalf of tlie Magistrate and the Crown, sliowed 
cause against the rule, contending, that the application was in the nature 
of an appeal, and that being so, the petitioner had no locus standi, as 
appeals against acquittals could only be instituted by the Local Govern- 
ment as laid down in s. Kid of the Pro.sidency Magistrates’ Act. Thai, the 
Magistrate had not acted illegally, for the sanction to prosecute was limited 
and not general, and that the ^Magistrate had no jurisdiction to hoar a 
complaint of any offences which were not specifically mentioned 
in the sanction. Tlie prosecution have no right to make this 
apnlicatiou. Section 147 of the Criminal Procedure Code is not wide 
enough to allow the High Court to eetertain it. The Empress v. Gasper {!). 


(1) 2 0. 278 
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[Morris, J. — Section 147 is for the oromotion of justice.] The power of 1881 
the Court has been curtailed by the Presidency Magistrates’ Act. Auo. 1. 

Mr. Jackson (with him Mr. .1/. Ghosc and Mr. Trevclytxn) for the 

accused. — If the right of setting aside an order exists under s. 147, it I’EVI- 
exiats as well for the public as the Government; but if so, how is it SIONAL. 
that the Legislature has nroviiled that no appeal from an acquittal shall Chi-MINAL 
lie except one presented by Government : Empress v. Miyaji Ahmed {\). ~ — 

Then, can persons come up to the Court by way ol revision when they ^ 
have no right by way of appeal. The /^ase of The Corporation of CalcxUta v. 
lihcecunrnm Napit (t2) lays down that s. 147 is only applicable to cases 
of conviction, wliereby a defendant is aggrieved ; complainants cannot 
come up under it. Nor will C450] the (I)ourt exercise its extraordinary 
powers under s. 15 of the Charter when there is an appeal : Eajcooniar 
Singh V. Dinonalh (3). Tlie case of Tn re lialaji Sitaram (4) gives 

tlio requisites of a proper sanction. The petition on wliich tlio rule was 
obtained is not accurate, and it does not appear that the person signing it 
was present at the Police Coui't. The following cases sliow that where 
material facts liave been kept from the Court, the Court has always i-efused 
to entertain any application founded tliereon : — The Attorney-General 
The Mayor of Liverpool (5). ir/7.sou v. Callender (6). Sibxiarain Ghose v. 

Ilullodhur Doss (7), .As to the question of refund of the tine, the Court 
has no power to make sucti an order : The Queen v. Hadiee Bux (8). 

Mr. Lee in support of tlie rule. -The Court has undoubted power to in- 
terfere under s. 15 of tlioCliarter. even supposing that the application cannot 
he made under s. 147 of the Criminal Procedure Code. The application is not 
made by way of appeal, because there has been no trial, and s. 1G8 has 
reference to acciuittal, dismissal ordiscliargo after an enquiry of some sort. 

Tl>e Magistrate refused to <lo Ins duty by refusing to take evidence on 
the first two cliarges, and by wrongfully interproting the sanction given 
by the High Court to ho a limited one only. Furtlior, tlio award of 
compensation was illegal. Section ‘212 of the Presidency Magistrates’ 

Act provides that a sum not excee<ling Rs. .">0 should be allowed for 
compensation if it appear that there he not suttieient ground for the 
coniplainfc, hut tlio sanction grante<l by the Courc must he taken to he 
sufficient ground; nor has tlio Magistrate power to fine until lie has heard 
the case, or a sufficient portion of it, to enable him to decide that tliere 
was no good ground for f he complaint. .As regards the jurisdiction of 
the High Court to iiittu fere, see Chundcr Cooniar Roy v. Omesh Chundcr 
Mojooymhir (9). 


JUDGMENT. 


[451] The judgment of the Court (Mokuis and Tottenham, JJ.)was 
(delivered hy 

Morhis, j.- - Wo are asked to exercise our powers of superintendence 
under a. 15 of the Charter Act, by remitting certain compensation awarded 
to two persona, who have been complained against by the petitioner, and 
by setting aside an order of discharge made by the Presidency Magistrate 
and directing the trial of the case to he proceeded with, in the light of a 
construction which ought to have been put. but was not put. upon an 
order of sanction to a prosecution made by Mr. Justice Broughton, after 
judgment passed in a civil suit on the Original Side of the High Court 


(1) 3 B. 150. {‘2t 2 C. 2'JO. 

'4> 11 B. H.C.R. 31. (5| 1 My. and Cr. 210 

(7J 9 Moore'3 P.C. Ca. 354. fB) 1 C. 354. 


(3) 1 C. L R. 352. 

<6) 9 MooreV P-C- Ca. 100. 
(9) 22 W.R. Cr. 7B. 


839 



7 Cal. 452 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1881 
AUG. 1. 


Revi- 


in which the petitioner was defendant, and the persons complained 
against, plaintiffs. 

After bearing the learned Standing Counsel in sunporb of the action 
taken, and orders passed, by the Presidency Magistrate, and also 
Mr. Jackson who appeared, and whom we permitted to address us. on be- 


SIONAL 

Criminal, half of the persons who would be affected by any order directing a further 

7 r ~*47 considering the arguments addressed to us in 

i6ply by Mr. L66. we are of opiDion that we caoDot properly exercise 
powers of superintendence under the Charter Act in this matter, and that 
the application must be rejected. 


In the first place, s. 168 of the Presidency Magistrates’ Act prescribes 
the course, and it seems to us the only course, which must betaken when 
an order of discharge made by a Presidency Magistrate is sought to be set 
aside. The Government alone have a right of appeal, and clearly, as was 
argued before us, no such special exception would have been made by the 
Legislature in favour of the Government, if both the Government and 
private individuals could obtain the same end by an application invoking 
the aid of the Court under s. 15 of the Charter Act. 

Mr. Leo contends, that s. 168 of the Presidency Magistrates’ Act 
relates only to cases in which a trial has been had, and that it has no 
application to a case, such as the present, in which tlie order of discharge 
was given in the course of proceedings preliminary to trial. Mr. Lee refers to 
the fact that, on the day fixed for the trial, when both parties were before the 
[452] Court, no examination of the complainant and of his witnesses was 
made, the reason being that the Presidency Magistrate, upon the view 
which he took of tho sanction given by Mr. Justice Broughton, refused 
to allow the prosecution to proceed on all the eliarges, specified in the 
summons. 

This objection, though, perhaps, started by the Presidency Magistrate 
himself, was, undoubtedly, taken by Mr. Ghose, the counsel for the 
accused ; and this being so, it seems to us, having regard to the provisions 
of s. IIU. Act IV of 1877, that that trial, in the sense in which the word 
‘ trial ’ is used in tho Act, had then commenced. By this objection, we 
understand tho accused to bavo shown cause why they should not be con- 
victed, and their objection prevailing, they were ordered to be discharged. 

Tlien again, in the matter of setting aside the order, which practically 
amounted to a fine upon the complainant, by which compensation was 
awarded to the accused, we think that we are powerless to interfere. Tho 
!i%vard of compensation is a matter which lies entirely within the discretion 
of tho Presidency Magistrate, and from blie statement of the facts of the 
case, wliich has been presented to us, we are quite unable to say that that 
discretion has been unreasonably, or improperly, exercised. The accused 
wore certainly put to a considerable amount of harassment by being 
brought on two different occasions before tho Court, and on neither occa- 
sion did the complainant see fit to prosecute his case. On the last occa- 
sion, — that is to say. on the 9bh July, even on the view taken by the 
Magistrate of the limited character of the sanction given by Mr. Justice 
Broughton, there was nothing to prevent the complainant h*om adducing 
oviucnco against the accused. 

The counsel for the complainant admits that he refused to go on 
with tho case, in the hope that the Magistrate would allow an adjourn- 
ment to enable him to refer to Mr. Justice Broughton, and obtain from 
him an expression of opinion as to the nature of the sanction granted by 
him. It seems to us that the Magistrate was quite within his right in 
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refusiDg to allow the trial to stand over, and his order of discharge was 
in accordance with law. 

[463] This order is do bar to further proceedings being taken by 
the petitioner, if he be so advised, and this renders interference by this 
Court, under s. 15 of the Charter Act, entirely unnecessary. 

This application is dismissed, and the rule discharged. 
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7 C. 453. 

ORIGINAL CIVIL. 
lief ore il/r. Justice Wilson. 


PROVABUTTY DaBEE {Plaintiff) l\ MOHENDRO LaLL BOSE 

{Defendant)J^ [24tb June, 1881.) 

Ancient LighU — Ryxlargevient of — ObHmction — Roticc— Delays Mandatory 

Injunction, 

Where a person, who has a right to light from a. cerCHin window, opens a now 
window or enlarges the old one, the owner of an adjoining house has a right to 
obstruct the new or enlarged opeoiug. if bo can do so without obstruciiug the 
old, but if be cannot obstruct the new without obslructiog the old, ho must 
submit to the burden. 

A plaintin entitled as of right to light and air through a certain window, ^ubse* 
qucntly enlarged it, nnd cm the light thereto being intorfeicd with by tbo 
defendant, gave him notice to remove the obstruction two days after it bad been 
completed. 

Beld, that he had been guilty of n<> delay in taking stop.s to prevent the 
obstruction, and that lie was entitled to a maodatory injunction requiring the 
defendant to remove it. 

[R » U.B.R. (18U7— lOOll, Vol. II. 12G (127).] 

The plaintiff, a Hindu lady, stated that she was the owner of a certain 
house, numbered 5G. Vunchanuntollah Lane, and that adjoininfi those 
premises to the north and west stood a house belonging to tlio defendant; 
that, in October 1880, the defendant, notwithstanding remonstrance, 
commenced to build a wall which when completed, obstructed a window in 
tho'north wall of her house, and deprived hor oi the access of light and air 
[454] to the room to which tlie said window belonged, an easement whioli 
the plaintiff claimed to havo enjoyed without interruption for twenty years 
and upwards. She further stated, that, in building such wall, the defend- 
ant had dismantled the cornice of the terrace wliich rested on tho nortli 
wall of her house; and after calling upon the dofonuant, on tho 11th 
October, without success, to remove tho said wall. sho. on the Mth 
October, sent him a formal uotico, and subsequently brought this uresont 
suit to compel him to remove the wall and to restore tho said window 
and cornice to their pristine condition, asking at the same time (or a 
perpetual injunction restraining tho defendant from, in any way, interfer- 
'Ofi with the j>laintin‘'s property, and in the alternative for «lamages. 

The defendant denied the easements claimed, and staled that tho 
window in question had boon opened al)OUt .seven years before the date 
of suit, by one Goonjaree Coouiar Bose, with the consent of his (the 
defendant’s) predecessor in title ; and further denied tho oncrouchmont. 

It appeared from tho evidence that tho window in the north wall had 
been in existence a suUicient time to give the plaintifi a right to claim the 
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oaseoDent ; but that, origiDally, the wictlow ha«l been of about 2 feet by 
2^ feet in size, hut that, ten or eleven years before the date of suit, it 
had been enlarged to o feet by feet. That, as regards the encroachment, 
it was clear, that the defendant had so built bis wall as to encroach upon 
the plaintiff s cornice. That, as to the question as to whether tlie plaintiff 
bad disentitled herself to an injunction by delaying to send to the defend- 
ant notice of her objection to the interference with her lights, it was 
shown, that she had sent notice to the defendant to remove the wall a 
day or two after it had been finished. 

Mr. Jackson {with him Mr. Bo}t7ierjee) , for the plaintiff. — This is not a 
<jase of diminution, but of total obstruction, of light. If the window was 
opened with uermissioo, as is stated in the written statement, then, on the 
authorities, the defendant would be out of Court. The original window was 
enlarged [455j a few years ago. and on the authority of Taplinq v. Jones (1), 
if the defendant cannot obstruct one new light without obstructing the 
old oue. he cannot obstruct at all. .\s to the alleged permission it amounts 
this : “ you enlarge your window, and I will not obstruct it.” It comes to 
a question of acquiescence ; see Cotchiiuj v. Bassett (2), We allege an 
absolute encroachment as to the cornice, and that is apart from the ques- 
tion of light. perfect title is nob necessary to support the right. 

Mr. Palit (with him Mr. Allen), for the defendant. — The ease opened 
and proved is nob that which is stated in the plaint. [WILSON, J. — To 
my mind it is a matter of serious importance, where there is a diversity 
between the case stated in the plaint and the case made out : bub that is in 
cases where rhe plaintiff speaks from personal knowledge.! Supposing 
tlie window to have been enlarged, the plaintiff is not entitled to light and 
air — Cotchingv. Bassett f2). Where the owner of a building, having 
ancient lights, replaces them hy new larger windows, the Court will 
not interfere by injunction to restrain the owner of the servient tenement 
from obstriictiug them — Fleatk v. Bucknall{3). TapUnq and Jones {\) 
ajiplies only to the right of an owner to recover damages at law. 
(WiLScjN, J. -The case oi Straight v. Bnrii (4) shows that Tapling and 
Jones (1) applies to the equitable as well as to the legal remedy.] The 
Court will not grant an inj unction unless there has been substantial damage 
Aynsley v. Glover (5). 

JUDGMENT. 

WlLSO.N, J. — The plaintiff in tliis suit is the owner of the house 
No. oC). Punclmnuncollah Lane, the defendant is the owner of the liouse 
No. f)3 in the same lane; and as to a portion of the two houses, No. 63 stands 
itumedijitely adjacent to and north of the north wall of No. 56. The plaintiff 
complaints that, in the course of certain building operations which took place 
in No. 63. the defendant has huilt a wall so as to block up altogether the 
light to a window of the north wall of No. 56, by which light was afforded 
to one of the rooms of that [4563 house, and has encroached laterally on the 
soil of No. 56. interfering with the cornice, which has been variously des- 
cribed by the witne.sses as a brickband. a string course, and a sailing course. 

Tlio first question is, whether the plaintiff has shown a right to 
access of light tlirough that window ; 2ndly, whether there has been a 
lateral encroachment ; and 3rdly, what is the remedy. 

(!) 11 H-L.C. ‘.^90. (2)32 Beav. 101. 

l8l L.K. 8 Eq. 1. (-11 L-R. 5 Chan. App. 163. 

(.S) L.R. 18 Eq. 653 = od appeal L. R. 10 Cb. 283. 
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The first question is of f^reat importance to the plaintiff, — namely, 
whether she has a right to access of liglit through that window. If the 
wi:^dow is twenty years old, she has acquired the right to light, subject to 
the question I shall refer to presently, as to the enlargtMnent of the window. 
If the window is not tvvcTity years old. she has not that right. 

On the part of the plaint! IT a large body of evidence has been given t 
evidence of a satisfactory kind, — that is, evidence of r.he right class of 
persons. The first witness called oy the plaintiff was OmritoloH Gangooly, 
the owner of the premises No. 57, part of what was formerly No. 31, out of 
whioli several plots, iucludmc 56 and 63, the premises of the plaintitf and 
defendant, have bwon carvetl out. He says, that, from the earliest time, 
he recollects that that room was in existence, and the north wall, and a 
window in that wall. I think ho speaks the truth. The next witness was 
Badha Gobind Chattorjee. He has lived a great number of years on the 
premises, and remoml)or3 the wall and the window. The next witness is 
liamlatl Loberaj. a very important witness ; he swears to having lived a 
long time in tlie liouso. His father was the family koberaj. I think he 
speaks the truth. The noxt witness is Preonath Mookerjee. lie remem- 
bers the window ami wall. The next was Nibyanund Pyno. Ho remem- 
bers the wall and the window. 

Some of the witnesses recollected the alteration bo the window. 

There are at least three uorsous, (.)mritololl Gangooly, Rarnlall Moo- 
kerjeo, and Preonath Mookerjee, — all oi whom lived in the houso and used 
the privy. Tliat is evi<lonce of a character which must carry very great 
weight, unless there ho anytiiing to discredit it. 

Then we have tho evidonco on the part of tlie dofeniiant of the man 
who was the intormediato owner of tlie promises Soorjee Cooraar Bose 
He must know wn^tlier this window E457j oxistod theroatthe time of his 
purchase or not. ilo nin.st know, or have wiltullv stated what, was false. 

He says there was no wimlow down to the reatlin" of the Mahabarat, 
and that lie then made tho window. 

He is not an iodopendMnt witness like those on the other side. He 
has acted under the iloi-ind.mt with refe-'oece to tliis vorv building. 

Tile DMXb witness was I\Ioliondro Xath Dass. the previous owner of 
No. G3. He swears to tho making of tho window before the time in quos- 
tiOD. Moliondro Nath Dass is a man very much mixed up witii the defend- 
ant in business matters, and ho cannot i<a called an iiidepon'i«mt witness. 

The next is an important witness, KliO'la Nawaz, tlio mistry. Ho 
swears he was employed to opon tho window. Ho Is by no moans an inde- 
pendent witness. He was iimier the direction of the first, witness, Soorjoe 
Coomar Hose, an I omplovo I by him and by the Seal family: and with 
regard to him it would take a very small slip of memory, or a very small 
perversion of fact. br> mistake the erilargomont of a windovv for tho opening 
of a window. He lias no hooks, he dt'pends on his memory, and ho might, 
without anv intontioti of making a false siateuionr, rouiosent tho enliirgo- 
ment of the window as tho opiniing oi it. 

Tlien Riikhal(iass Chundor says, lie has known tlio plaiiitill’.s house 
for a very consi(l‘;iahlo miiuhui of years, and has not known tho w indow 
before. I do not value tho evidence of such witnesses. People wlio liave 
no interest might not notice those things. Tho same remark amilios to Kali 
Kurmokar. 


The plaintiff 8 evidonco 
than that of the defendant's 


is far more 
witnesses. 


reliable an<f tree from susnicion 
J think it had been shown that 
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there was an old window in this wall, wiiich was enlarged at the Maha- 
barat reading. 

I find in favour of the plaintiff on the first question, whether she has 
acquired a right to access of light through this window. 

The second question lias been settled by Mr. Bayne's evidence. There 
was some doubt on the point till he was examined. 

On Mr. Walker’s evidence the matter was left in some doubt, [458] 
Ho assumed that the wall rose from the ground. The plaintiff bad 
bett^ means of ascertaining, and she gave the same account as 
Mr. Bayne, chough Soorjee Coomar said exactly the contrary. He said it 
was a wall built on foundations from the ground. 


On the outer face of the north wall of the plaintiff ’s bouse, below the 
foot of the window in question, there was a string course projecting from 
the genoral surface of the wall. Mr. Bayne explained that tlie wall was 
made to rest on a beam, which was supoorned on one end on a back wall 
of the bouse No. 63, and on the other end by a pillar. The beam was on 
a level with this string course, and rested not in contact with, but above 
it. and in contact with the surface of tbo pkinbiff’s wall and built so up 
to the top. That shows an encroachment, because the defendant had no 
right to build beyond the outside limit of the plaintiff’s building. On 
Mr. l^ayne s evidence and the otiier evidence it is shown, that there was on 
tbo top of the building a cornice projecting over and described to be 5 to 7 
inches in width. From Mr. Bayne s account it is clear that, to the extent 
oi tliat cornice, tbyro has been an encroachment. 

Ho stated, that if there be a cornice there has been an encroacbmont 
to the extent of that cornice. 


The third cpiestion is, what is the remedy. The plaintiff, whose light 
has boon obstructed, is entitled to a mandatory injunction, unless she has 
disentitled herself to the right. 

With regard to tho law. the question is sot at rest by biie judgment 
of tlio House of Lords in Tnpling v. Jones (1), and it is clear that if a man 
has a right to light from a certain window and opens a new window, the 
owner of an adjoining liouse has a right to obstruct tho new uponing if he 
can do so witlioub obstructing the old, but if he cannot obstruct the uew 
without obstructing the old, he must submit to the burden. 


This window was enlarged. It apnears to me that the defendant 
acquired no right to obstruct that windovv for that reason — [459] StriU'iht 
V. Burn (2) and Atjnsehj v. Glover (3). Therefore, unless some other 
circumstances are shown to deprive tho plaintiff of her right to an 
injuMotiuo, it seems to me she is entitled to an injunction. 

The only other ground to disentitle her is delay. It is right to see 
the evidence on this point. 

The evidence is that of Nohin Ciiand Bural, Shosheebhusun Ohucker* 
butty, and Trigonanabh Mookerjee. 

Nobin Chand Bural tolls us that, having received a communication 
from tlie husband of the plaintiff, he saw the premises, and sent first a 
private note and then a formal notice to the defendant. Assuming that 
Nobin Chand Bural used proper diligence, and there was no delay, was 
Nobin Chand Bural’s notice in proper time? It must be remembered 
that it was not tlie building on the place in question that was wrong. 
Tile defendant had a right to raise his building as high as ho liked, so as 


(1) 11 H.L.C. 290. (2) L.R. 6 Chao. App. 163. 

(3r L. R. 18 Eo. 544 = on appeal, L.R. 10 Cb. 283. 
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light. No ono could iaberfere until it became apparent 
that the defendant was going bo obstruct the light. 

The work began on the 6bli day of the poojah, and was finished the 
day after. 

That is confirmed by the Sircar, who says that the building of the 
wall took two or three days. 

Then he says he was sent by the plaintiff’s husband, who came on 
the last day. 

Th^ Trig.onanath Mookerjee was called. lie is the plaintiff’s bus- 
band. Ho went to the defendant’s premises and found them locked, and 
the next dav he wont to r.he place and saw the mistress, and the same 
day wont to Nobin Chand Bural. I am of ooinion that the plaintiff and 
all who acted with her acted with all diligence. 

The proceeding of the defendant was a verv rapid one ai^d the 
plaintiff gave formal notice to the defendant in proper time. 

There was some obscurity as to whether the notice had been received 
by the defendant. The witness Mohondro Nath Dass [460] put that at 
rest, because ho said, that he %vas told hy the defendant himself that ho 
bad received a notice. 

That the letter and notice were received hv the defendant at the time 
18 clear, for he has not chosen to go into the box to deny it. 

I find there was no delay on the part of the plaintiff in taking steus 
to prevent tlio dofendanb from building his premises 

There was some confiiet as to the state of the building at the time 
of the service of t.he notice. The .Sircar siy^ the walls were finished and 

the roof on. but that was iinnos>,iblo. The notice was given in a day or 
two after the wall was run no. It is irnoossible that in two days of roof 
could have been laid on and the Uoor completed. 

I am quite sati.sfiod that this wall and the other walls were completed 
but that tliat was all. ’ 

I don’t think, the plaintiff was guilty of any laches or carelessness, 
obe gave notice as quickly as she could. 

ft appears to me that the plaintiff is entitled to the injunction slie 
asks for, and that is an injunction requiring the defendant to remove so 
much of the building as obstructs the lighbof the window, and so much of 
t^lio encroachment as interferes with the upper cornice of bho plaintiff s 
house. Injunction to he, that defendant remove so much of liis building 
as obstructs the light of the plaintiff's window or interferes with tlio upper 
cornice of the plaintitT’s houses 

.Attorneys for the plaintiff : Messrs. M/C/cr and lihaitjo. 

.Attorneys for tho defendant; Messrs. Swinhoe <t- Cn 
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[461] APPELLATE CIVIL. 

Before Sir Richard Garth, Kt., Chief Justice and Mr. Justice McDonell. 


Nauain Khootia (Plaintiff) v. Lokenath Khootia and 
ANOTHER (Defendants).* [27th Juoe, 1881.] 

Alien'ilion—2m2)artible Raj— Chota Nagpore— Limitation Acts {IX of 1871), sch. it, 
cl. 127, and (XF of 1877), a. 2, and sch. it, cl. 127. 

The fact that the Raj of Cbota Nagpore is an impartible one does not prevent 
the Maharaja for the time being from alienating a portion of it in perpetuity. 

Under Act IX of 1671, sch. ii, cl. 127. the limitation for a suit by a person 
excluded from joint family property, to enforce a right to share therein, was 
twelve years from the time when the plaintiQ claimed aud was refused his share. 
Under Act XV of 1877. sch. ii. cl. 127, the limitation for such a suit is twelve 
years from the time the exclusion becomes known to the plaintiff. 

Held, that the period of limitation prescribed by the latter Act is shorter than 
the period prescribed by the former Act within thu meaning of s. 2, Act XV of 
1877. 

[R.. 10 A, 272 (278) *15 I. A. 51 (P.C.) : 2 O.C. 348 (350).] 

In this suit the plaintitf, Narain Khootia, claimed to recover a one- 
third sliaro of seven villages under the following circumstances. .Tugger- 
nath, Gohind, and Ram Chundor wore brothers, employed in the worship 
of .luggornath at Puri, in the district of Cuttack. The plaintiff alleged 
tliat he was the adopted son of Gohind; that certain villages belonged to 
his a<loi)tiV 0 father and his father’s brothers, under certain grants made 
to their ancestors by the Maharaja of Chota Nagnore, for the performance of 
services in blie temple of .luggernath. He further alleged, thatthe defendant 
No. 1. Lokenatli Khootia, was the adopted son of Juggeroath ; that Sooha- 
dm, the defendant No. 2, was tlia daughter of Ram Chunder; that 
Juggernabli, Gohind. and Ram Cnundor, during tlieir lives, enjoyed 
the property in question ; and that, after their deaths, the defendant 
[462] No. 1 , conjunction with the plaintiff’.s adoptive mother (Kumla), 
and Nilmnnev. the mother of Soobadra, continued in posses.sion of it. 
Tlie plaintiff went on to say, that, after the rieath of Kumla and Nilmoney, 
tli<» defendant No. 1 deprivijd the oUintitl of his share, and on the 11th 
September 187.3, got his (dofemlanfs) name registered on the Court of 
WanU of Pargdtja Chota Nagpore, as the solo owner of the entire property. 

The plaintiff has. therefore, brought this suit to recover his one-third 
share from the defendant No. 1, making Soolialra adefendant, who, how- 
ever, has not appeared to defend, and has taken no part in the proceed- 
ings.' The defendant admitted th.at. as regards live of the villages claimed, 
a pulro /inlrodik grant was made of them by tlie Maharaja of Chota 
Nagpore to the three brothers. .Tuggornath. Gobmd, and Ram Chunder; 
and ho also admitted that, during their lives, they all used to perform the 
wovshio of the idol jointly out of the proceeds of the nroperty. He further 
said, that Ram Chunder and Gohind died, one after the other, child- 
loss. and that, since then, he, the defendant No. 1. had been in possession 
ol the property, and had performed the services without the interference 
of any of the family. He further stated that Maharaja Juggernath Sabi 
Deo, the son of the original grantor granted to him, the defendant, a 

• Aopeiil from Originiil Decree, No. 20 of 1880, against the decree of A. W. B. 
Power, Esq., Deputy Commissioner of Dobardugga, dated the 14th of October 1879. 
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registered deed in respect of the said 6ve mouzas, and also another deed 
in respect of two other mouzas, which were claimed by the plaintiff, of 
which he had been in possession ever since, and that he had defrayed the 
expenses of the worship out of their proceeds. The defendant further 
denied that the plaintiff was the adopted son of Gobind. 

Commissioner dismissed the suit upon the following 
grounds; He considered that the original grant by the Maharaja, which 
the defendant admits to have been a putro putrodik grant, was re- 
sumabJe at the pleasure of each succeeding Maharaja. He found that 
during the lives of the widows of Gobind and Ram Chunder. those 
ladies enjoyed the property in .juestion jointly with the defendant No. 1 
(the latter, however, performing all the religious services in re- 
spect of which the property was granted), and ho seemed to [463] 
think, that, after tlie death of those widosvs, the defendant No. 1 had a 
right to appropriate the whole of the property, and that, by the grant 
which was made to him by the succeeding Maharaja, tl.e right to the 
villages became vested in him to the exclusion of the plaintiff and any 
other persons claiming under the original grant. He also seemed to 
think, the evidence showed the plaintiff wouM nob be a fib person to per- 
form the services of the idol ; an.l lastly that, inasmuch as the plaintiff 
had not been in possession of the rents for more than twelve vears before 
suit l^s claim was barred bv limitation. The plaintiff appealed to the 
High Court. 

Baboo Umhica Churn Un-^c an.l Bar.oo Ciutndcr Madhuh Ghoac for 
the appellant. 

Mr. Twidalc and Balioo Jo<ic$h Chunder Ocy, for the respondents. 


out, 

was 


dlJDGMENT. 

The judgment of the Court ((iAKXii, C.J.. and Mc Donell. .1 ) was 
delivered by •/ 

Garth, C.J.— (His Lordsl.ip here stated the fact.s above sot 
and, having gone through tlie evidence, found, that, though there was 
sulhcient proof that the plauuitt w.s the adopted son of Gobind. vet there 

was no sunicient proof of the pMintiff’s titlo or possession. His Lordsliiu 
then continued.] 

If the case, therefore, had rested on the plaintiH s evidence wo must 
have dismissed the suit, although not upon the grounds relied upon bv tlie 
i-^oputv C/OrD mission nr. 

tint Mib case must bo decided upou tbo admission 
of the defendant No. 1. He a Irnif s distinctlv that a putro putrodik grant 
was made by the Mahara) i of Chota Nagpor.> to his own adoptive f Ithor 
^uggernath. and his two l.rothor-. Gobind and Ram Chunder. The nature 
oi such a Grant is well known. It is an beroditarv grant, in which all fhp 

rnembors of a Mitaksluu-a f.unily would h^ ontitloA to share, and whilh 

nould descend ff.om father to son) like any other ancestral proportv 

iho defendant No. 1. who claims to bo the adopted son of one of 

thL^'h«?; »>ofcter right to the [464] property 

ban the p ainti I. who is the adopto.l .son of another of the grantees ; and 

suDposns .h the Deputy Commissioner 

Samira ' ■ Plo««uroof any succeeding 

belJ^fr? Nagnoro is impartible, and we 

eve that it is so ; but that enU inoaus. that tbo Raj descends to the 
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elflesfc soo, and is not divisible amongst the other sons or grandsons of the 
Maharaja. 

The fact tliat the Raj is impartible does nob prevent the Maharaja for 
the time being from making grants of the land in perpetuity. As long, 
therefore, as there were any other of the descendants of the original grantees 
capable of taking under that grant, the defendant No. 1 had no right to 
appropriate the property to himself, nor had the Maharaja any power, as 
far as we can see, to deprive the plaintiff of the benefit of the original grant, 
or to make any exclusive grant to the defendant No. 1. So long as the 
plaintiff s adoptive mother, Kumla, and Nilmoney lived, jt would appear 
that they were allowed to share in the proceeds of the nroperty ; and 
we strongly suspect, that, after Kumla’s death, the defendant No. 1 took 
advantage of the tender age of the plaintiff to deprive him of his rights, 
both as regards the property in question and his turn of worship, and to 
obtain for that purnose an exclusive grant to himself. It is clear from 
the evidence on both sides, that the plaintiff has taken some part in the 
services of the idol, although an inferior part to that taken by the defend- 
ant No. 1. 

The only other point is with regard to limitation. It seems to have 
been considered by the Court below, that the ordinary twelve years' rule 
of limitation was applicable bo this suit : bub we think, than the appellant 
is right in his contention that the case comes under cl. 127 of the 
Ijitnibation .Act. as being a suit brought by a person excluded from joint 
family property to enforce a right to a share therein. 

It is true that, under the .Vet of 1877. the time in such a case begins 
to run when the exclusion becomes known bo the plaintiff: and it is 
prohahlo that the plaintiff may have known that ho was excluded from 
the property more than twelve [465] years before suit; bub by s. 2 of 
the Act it is provided, that in any suit for which the period of limitation 
proscribed by that .Act is shorter than tl)o period prescribed by the 
Act of 1871. tlio suit may ho brought within two years next after the Isft 
October 1877. 

Now, under the .\ctof 1871. the twelve years under such circumstances 
would iiavo been from the time, " when tiie plaintiff claimed and was re- 
fuse<l l)is share " (see cl. 127). It does not appear in this case that the 
plaintiff over claimed or was refused his share, at any rate until 1875, 
and consequently he had twelve years from 1875 within which to 
bring his suit. That period was shortened by the .A’.t of 1877, 
because the time under tlie latter .Act would run from the time 
when the exclusion first became known to the plaintiff ; and there- 
fore, under s. 2, the plaintiff was entitled to tvvo years from the Ist 
October 1877 to bring his suit. He is. therefore, in ample time. 

We have some doubt whetber, having regard to the fact that this is a 
Mitakshara family, and that the plaintiff and defendant appear to be now 
the solo male members of it, the plaintiff has not a right to a larger share 
than he claims : but as he has abstained from giving the Court any 
information, wo can only make a declaration, that he is entitled to hold 
the five villages jointly with the defendant No. 1 and any other persons 
who may be entitled under the original grant, provided that the share to 
which lie is entitled does not exceed one-Dbird of that property. 

The appellant will be entitled to his costs from the defendant No. 1, 
in both Courts. 

Appeal allowed. 
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[466] APPELLATE CIVIL. 

Before Mr. Justice Morris and Mr. Justice Prinsep. 

KaIiYTARA OHOWDRRAIN {Decree-holder) V. Ramcoomar 
Goopta {Judgment-debtor)’* [256h May, 1881.] 

corf. 3 

Under ss. 289 and 274 of tho Civil Procedure Code, it is necessary thit a copy 
of the sale procUmatioa should be affixed to some conspicuous plai on the pro 
perty attached andthe omission to do so is a material irregularity within^iho 
me.aning of s. 3U of the Code of Civil Procedure. ««■> witmn iQo 

r the price obtained for property sold at an execution .sale is 

I « 1 If It bo also proved that there has been a material i?re- 

I Rulanty in publishing or conducting the sale, the Court will presume that 

the Lontrar^y**^ inadequacy of price, until proSf is given to 

Oopee Nath Dobey v. Roy LuchmeepiU Singh U) approved. 

33^(3301=9 A. W.N. 115; 19 M. :219 (2251:10.0. 

This was an appeal from an orrler of the Subordinate Judge of 
Tippera, dateil the 23fch of February 1880, setting aside a sale in oxecucion 
of a decree. The judgment-creditor. who was also the purchaser at tho 
sale, appealed to the High Court and the apoeal was decided on the ‘>lsfc 

judgment the le.vrned Judges (Morris and 
FRiNSbP. J.TJ say:— So far as the evidence goes, we think it clear that 
the price roah/.ed wa-i verv much below the proper value of the property 
son It is on record that, in addition to the decree-holder who 
purchased, there were only two bidders : and this paucity of bidders no 
doubt, accounts for this unfortunate result. Substantial iniurv to 
the debtor IS. therefore, established; but the law (s. 311) also renuires 
Chat such .substantial injury must have been tho result of some 
material irrogularitv proved to have taken place in imblishinn or 
conducting tne sale. In the present case tho irrogularitv com- 
plained of IS stated to have been the omission to publish the sale 
proclamation on the property attached by allixing it on somo con 
n thereon,” The learnod .Judges wont on to say ” Reading 

tha?n P^oceciuro Co ls with s. 274. we are of opinion 

tnabbho sale-proclamation cannot properly ho made, unless it ho affixed on 
some conspicuous part of tho property attached. Here the evidence 
shows that the sale proclamation, though made hv heat of drum near the 
debtor s cutchorv, yet was not aflixed on the cutchery itself, hut only on 
adar/t tree in Ram pore Hat. the exact position of which, with reference 

US tlLr ^ contended before 

us, that It 13 not shown ch-U this omission or irregularity was tho diroct 

cause of the small price hid at the sale. Il strict proof were roouiroJof 

>^lthouRh the gravest irregu- 
doubt, be that of a_PO«-sou stating that he was prepared to attend and bid 

• App.,:il from Order. No. 124 of IHSO. ag.unsc Uio oi^t of Hal.nr, II, ’ 

Kastogiri. bubordiD.ito Judge of Tippera, dated the 2Hlli February IgfiQ ^ t^hura 

(1) 3 C. 542. 
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for the property ; but that, alcbough be was cognizant of the attachment, 
be was not informed of the sale, because no proclamation had been fixed up 
on any portion of the property. But it would be impossible for a Court al- 
ways to insist on such strict proof, because tbe debtor would be nearly always 
unable to obtain it even if such evidence did exist. Whenever, therefore, 
there is any great inadequacy in the price obtained, and there is also proof 
that there has been some materiatirregularity in the sale- proceedings, aCourt 
is always inclined to connect one with the other, and to presume that tbe 
substantial injury has been the result of the irregularity. Such is the principle 
on which the case of Gopee Nath Dobey v. Roy Luchincepiit Singh (1) was 
decided. Some cases have been brought to our notice, in which tbe Court 
required strict proof rather than presumption, but each case must be deci- 
ded on tbe particular facts established. In the present case 

we tliink that it has not been shown that it was affixed in the manner 
required by law on any conspicuous spot within the attached property, 
because it has been left in doubt whether the burh tree in Hampore Hat is 
or is not within that property. If Rampore Hat is not within the attach- 
ed property, then, in our opinion, there has been a material irregularity 
in the proclamation of sale, which may reasonably [468] be presumed 
to have caused the extreme inadequacy of price, whicli constitutes tbe 
substantial injury sustained by the debtor. The case will, therefore, be 
sent to the Subordinate Judge in order that the parties may have an 
opportunity of submitting evidence before him on this issue ; ‘ Is the burh 
tree in Rampore Hat witliin or without the attached property ? ’ After 
taking such evidence as the parties may produce, the Subordinate Judge 
will return the record with Ids findings thereon for the opinion of this 
Court." The Subordinate Judge, on the 5th of March 1881. found that 
the burh tree was not proved to he within the attached property, and re- 
turned this finding to the High Court. The appeal tlien came on for 
final disposal. 

Mr. H. Bell, Mr. M. Dass, and Baboo Rash Bchary Ghose, for 
the appellant. 

Baboo Ishur Chunder Chuckerbutty and Baboo Lall Mohun Doss, for 
the respondent. 

The judgments of the Court (Morris and Prinsbp, JJ.) were as 
follows ; — 


JUDGMENTS. 

Prinsei’, J. — Having found in concurrence with the lower Court 
that a copy of the proclamation of sale was not affixed to some con- 
spicuous place within the property attached and to be sold, and that the 
very inadequate price realized may be fairly attributed to this omissioDr 
it becomes necessary to consider the point taken by tlie learned Counsel 
for tbe appellant that this was a formality not required by the law then 
in force. Tlie proceedings were taken on the 30th July 1879, and were 
therefore to be regulated in accordance with the Code of Civil Procedure 
as amended by Act XII of 1879. Section 289. as it now stands amended 
by Act XII. is to the following effect: — 

■ Tlie proclamation shall be made in manner prescribed by s. 274 on 
the spot where the property is attached, and a copy thereof shall he fixed 
up in the Court-house ; and in the case of land paying revenue to Govern- 
ment. also in the Collector’s otfice.” 


(1) 3 C. 542. 
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It is contended by Mr. H. Bell, that the manner in which the pro- 
clamation 3s to be made on the spot refers merely to the C469] beatinc 
by drum, and that the provision made for the affixing of a copy of the 
sale-proclamation m the Civil Court and in special cases also in the 
Collector s Court, and the omission of any similar provision regarding a 
copy on the spot indicates the intention of the Legislature not to require 
this formality I a,ra unable to accept this view of the law. A considera- 
tion of s. 289 as It originally stood will clearly show the reason for the 
additfion made to it by the Ameodiog Act. 

i-u proclamation shall be made in manner prescribed by s 274 on 

the spot where the property is attached.” 

This is how the law was first expressed, and applying s. 274 to make 
a sale-proclamation on the spot where the property was attached, it was 
necessary to use the words of s. 274. that it should be “ proclaimed at 
some place on or adjacent to such property, {i.e., the property to be sold) by 
beat of drum or other customary mode, and a copy should be fixed up in a 
conspicuous part of the property.” 

The law was altogether silent regarding the affixing of a copy of the 
salo-proclamation elsewhere. This omission was discovered, and accord- 
ing y an addition was made to s. 289, by enacting ” and a copy thereof 
shall he fixed up in the Court-house, and in the case of land paying revenue 
to Government, also in the Collector’s oflice.” 

This in no way affected the previous part of s. 289, which still re- 
mained in force. I cannot, moreover, suppose, that the Legislature can 
have intended to enact that the fixing up of a coov of the sale-proclama- 
tion on a conspicuous part of the property should be discontinued with- 
out some express provision to that effect, as it is one of the most important 
formalities in connection with the due publication of a proclamation and 
IS always necessary in the making of proclamation under other laws for 
other purposes, to supplement the proclamation by word of mouth after 
oaating of tho drum. 

We tlierofore set aside the sale, an.l dismiss the appeal with costs 

Act X of 1877. as amended by Act XII 
ot 187J, regulates the procedure to he adopted in this case. I think that 
the construction put on s. 289 by my [470] learned colleague is tho right 
construction. It seems to me that the Legislature never intended to 
aiscyd one of the most important elements in the publication of a sale- 
proclamation. v/c,. the affixing a copy of the order of proclamation of 
sale on a conspicuous pert of tho property to be sold. Section 289 as 
priginally nrafted. by its terms, limited tho making of the proclamation to 

anelrenM- .^^ttaphod,” so it was to correct this 

apparent limitation that the Amending .Act extended the mode of making 

j-l^e proclamation by adding the words ’ and a copy thereof shall bo fi.xed 

up in the Court-hou.se. ami in t.l,o case of land paying revenue to 

^t lea.rtT''''' ? " "'7 These additional words, or 

at least the substance of tliein. are to he found in s. 274 ; and it is evident 

PceLrffie'th i'" simply intended to 

prescribe the adoption ot precisely the same mode of making tho 

proclamation of sale as it harl previously proscribed in s. 274. for making 
atbachmeiit of unmovoablo projiorty. ^ 

Appeal dismissed. 
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Erasut Hossein and another (Plaintiffs) V. Chorwar 
Singh and others (Defendants)/^ [6th May. 1881.] 

Covenant — Forfeiture -Breach of Covenant- Joinder of Plaintiff ~ Co- Sharers^ 
Aloktirarie 


Where it is optional with several joint lessors to avail themselves of a condition 
of re-entry upon broach of certain covenaotp, one or more of the lessors cannot 
insist upon a forfeiture without the consent of the others. 

Held, therefore, in a suit which was brought for the cancellation of a mokurari 
lease, and tbo recovery of set^r possession, on the ground of forfeiture for breach 
of covenant, that all the co-sharers should join as plaintiSs: and that as some 
of the CO sharers, who were made dofendanta, appeared and opposed the cancella- 
tion of the lease, the suit must bo dismissed. 

[R.. 9 C. 690 1597) C.L.R. 223 ; 15 C. 40 (46) ; 11 C P.L R. 144 (146» ; 20 

P.L.R. 1907 : 35 C. 807«7 C.L.J. 483 ; D.. 13 C. 75 (78) ] 


This was a suit brought by the plaintitfs for the cancellation of a 
mokurari lease, which had been granted by one Mussa- [47!] mat Noorun, 
their predecessor in title, and for the recovery of seer oossession of the 
land comprised in the lease. There were two sets of defendants, — the 
Siogh defendants, and the Ilossain defendants. The Sinch defendants 
were the successors in title of the persons to whom the mokurari lease 
was (•ranted. The Ilossain defendants were those oo-sharors who would 
not join as plaintiffs. The suit was based on the following passage in the 
kabuliat granted by the Singh defendants’ predecessors. 

“ We shall not dcf.iuU any instalment. If any instalment *.s defaulted then we 
shall pay the salaries of the sazawals, raot«uddce, and the peon <\vhn may bo deputed 
by the Nnrffart, according to the list furnished by the Sarkar, together with interest 
on the defaulted instalment. If, notwithstanding the appointment of a .'iiizawal, we 
fail to pay the rent of the Sarkar in full at the end of the year, then the said Sarkar 
shall bo at liberty to take s«r prficcssion of the said inouza, and we. the doclarnnis, 
shall have no claim in respect of the mokurari right to the said mouza. Allltbo 
ordinary and extraordinary expenses incurred under the orders of the local authorities, 
Civil. Criminal, and Nizamut Courts, and Kanongoes, salaries of Chowkeedarees, &c., 
shall he paid by us. the declarants The .S'nriar shall have no connection whatever 
with the same. We shall not take possession of minbaeo lands. Wo shall not, by 
our acts of oppression, force the tenants to run away. We shall not cut down fruit- 
beating and non-fruit-bearing trees. Wc shall not allow any portion of the lands 
appertaining to the said mouza to be taken possession of by any other person. Wo shall 
not allow any extraordinary pyne or negar to be opened in the lands of the said mouza. 
If such things take place, then the said Sarkar shall have power to cancel the mokurari 
lease and take seer possession. In that case, we, the declarants, shall have no claim 
to the mokurari right, nor shall we have any cause to raise any contention.” 

The plaiobiffa ftllogod tha,b. notwithatandiog the stipulations above set 
out. the Singh defendants had cut down and appropriated certain trees ; 
that they had oppressed and driven off the land certain tenants whose 
names were given ; that they had taken possession of certain lands not 
included in the mokurari lease, and allowed other lands, which were 
included in it. to bo seized by the neighbouring proprietors ; that they 
had allowed a new pyne and a ne%v negar to run into the lands of a 
[472] neighbouring mouza ; and that they had nob paid their rent. T^e 

• Appeal from Original Decree, No. 289 of 1879, against f-bo decree of Baboo 
Poresh Nath Baoerjee, Bubordiaato Judge Patna, dated the 30th June 1879. 
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Hossain defendants did nob enter any appearance. The Singh defendants 
denied the allegations of the plaintiffs, and, in addition, two of them, who 
bad bought the interest of one of the plaintiffs’ co-sharers (thus becoming 
themselves co-sharers with the plaintiffs) protested against the cancella- 
tion of the mokurari lease. 

The Subordinate Judge found that every one of the plaintiffs’ 
allegations was false ; that tney had forged documents to support their 
case ; and he dismissed the suit with costs. The plaintiffs appealed to 
the High Court. 

Moonshee Serajtd Islam, for the appellants. 

Baboo Mohesh Chunder Chowdkry, Baboo Amamiidroiiath Chatterjee 
and Mr. Sandel, for the respondents. 


JUDGMENT. 

The judgment of the Court (GAKni, C.J., and McDonell. J.) was 
delivered by 

Garth. C.J. — The plaintiffs in this suit are some of the representa- 
tives in title of one Bibi Noorun, who granted a mokurari lease to the 
defendants' predecessors in title, so long ago as the 25bh Bysaok 1232. 

The suit is brought to eject the defendants from the property upon 
the ground that they have boon guilty of certain breaches of covenant ; 
and that, consequently, under a coodition of re-entry contained in the 
lease, they have forfeited their tenure. The other representatives of Bibi 
Noorun's interest, who are co-sharers with the plaintiffs in her estate, are 
averse to bringing this suit, and consequently they have beou made 
defendants. 

The Court below has dismissed the suit on several grounds and 
amongst others, tliat the <}ofeu<iunts have not been guilty of tlie breaches 
of covenant with wliich they were charged. 

From tliis decision tlio plaintiffs have appealed ; and we think tliat 
we may dismiss the aupeal upon tins one ground only, tliat ono or more 
of several joint lessors have no right to take advantage of a forfeiture 
against the will of their co-[473]les8ors. The law is opposed to forfeit- 
ures : and unless wo hod that the right now claimed by the ulaiiUiffs 

18 clearly conferred upon them by the mokurari lease, we ought uot to 
allow them to enforce it. 


.\t the timo when the lease was granted. Bibi Noorun was tbo sole 
owner of the property, and as such the solo lessor. Since that timo 
her estate has descended to several persons, who are all joint owners 
of her interest, and jointly entitled to the rent of the mokurari. 'Phey 
are also jointly entitled to the lioriehb of the covenants, and of the condition 
of re-entry upon broach of those covenants, and it is optional with thorn 
all. whether they will take aflvantage of the condition or not. 

The lease contains several covenant.s on tno part of the mokuraridars 
aod then comes the forfeiture clause in this form : ' If such things 

Jake place, then the .'Surk.tr shall have power to cancel the mokurari 
lease and take seer possession.- It is clear, thorofore. that the lease 
does not become void upon breach of auy of tiio covenants • but the 

lessor, or her assigns, may take advantage of the condition or jjot as 
they thiok proper. 


Under these circumstances, by the English law. not only would one 
or more of the joint lessors have no right to take advantage of the 
condition without the consent of the other.s. but if the joint lessors had 
oy agreement, made a partition of their shares, the condition would bo at 
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an and. because only those entitled to the lessor's interest in the whole 
propercy could avail themselves of it (see Wrvjht v. Burroughes (1) and 
Dtcmpor’s Case (2), and cases there cited). 

Whether a voluntary partition in this country would have the same 
effect, we are not called upon in this case to decide. But, quite apart 
from English law, it seenas to us that, according to the justand reasonable 
construction of a condition of this kind, where it is optional with several 
joint lessors to avail themselves of the condition or not, one or more of 
C.L.R. 260. those lessors cannot legally insist upon a forfeiture without the consent 
of the others. The case of Alum Manjhee v. Ashad AH (3), to [474] 
which we were referred in the course of the argument, appears to be in 
point ; but we think that no authority is required for such a nosition. 

The appeal must be dismissed with costs ; but we allow one set of 
costs only. 

Appeal dismhsed. 
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APPELLATE CIVIL. 

Before .T/r. Justice MitUr and Mr. Justice Maclean. 


INDER Persuad SingH {Plaintiff) V . CamprELL {Defendant).* 

[23rd March, 1881.] 

Brcftch of Contract— I mpoHssibUity to perform a portxoyi arising after execution to 

cancel such par tizn^ Contract Act |1X of 1H72), s. 6G ^Specific Relief Act (I of 1877], 
tti and v. 

A contact was entered into between the plaintiQ and the defendant, by which 
the plaiotiQ agreed to cultivate indigo for tlio defoodant, for a spccided number 
of years, in certain specified lands eituated in diBarent villAgoa. with respect to a 
portion of which lands the plaiutiO was a sub-tenant only. Subsequently, 
during the continuanca of the oontr^ot, the plaintiff lot\t possession of those lands 
through his immediate landlord having failed to pay the rent, aud having been 
in consequence ejected thorefcom bv the owner, In a suit by him, under cho 
above circumstances, to have so much of the contract as related to those lands 
cancelled, on the ground that it bad become impossible of performance through 
no neglect on bis part,— 

Reid that such a case came within the provisions of cl. 2, s. 66 of Act 
IX of 1872 fContract Act) and that the more fact, that the plaintiff could have 
paid up the debt du«> by his immediate landlord and so retained possession of 
the land was not sufficient to constitute such an omission or neglect on his part 
as to take it out of the provisions of that section, 

fJeld also, that chap, iv of Act I of 1877 fSpecific Relief Act) did not apply to 
such a aiso, bxit that the plaintiff was entitled to the relief ho sought under 
s. 40 of that Act, inasmuch as the contract was evidence of diScrent obligations 
to cultivate indigo in different villages, 

Tins was a suit brought by the plaiotitf to have a portion of a 
contract entcreil into between him and the defendant declared void, and 
to have the contract rescinded to that extent, [475] OD bbe ground that, 
since it was entered into, the portion sought to be rescinded had become 
impossible of execution by reason of circumstances over which he had 
no control. 

* Appeal Irotn Appellate Decree, No. 1736 of 1879, against the decree of 
W. Pacosca, Ksq., First Subordinate Judge of Mozuflerpore. dated the 14th Jlay 1879, 
reversing the decree of Baboo Gopinath Mattey, Muosif of Hajeepore, dated the 17th 
June 1878. 

(1) 3 C.B. 699. 


;(2) Sm. L.C.. 7th ed.. 41. 
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By the contract, which was dated in the yearU874, the plaintiff 1881 
agreed to grow indigo for the defendant for a period of nine years, from March 23. 
1281 to 1289 F. S. (corresponding with the years 1874 to 1882). on 20^ 
bighas of land, 164 of which were situated in Ruttonpoora, which be 
held under a sub-lease from the Bhatowlia Factory, and the remaining 
4 in Mouza Keeraipore, of which he was the proprietor. In the year 
1284 F.S. (corresponding with the year 1876-77h the Bhatowlia Fac- 
tory was ejected from the lands in Ruttonpoora by the proprietor for the 7 c. 474 = 
non-payment of rent, and consequently the plaintiff lost possession of g C L.R. Sol, 
his 164 bighas, and was unable to carry out bis contract with the defend- 
ant in respect of those lands. 

He, accordingly, brought the present suit to be relieved of bis liability 
under the contract to that extent, on payment of the sum of Rs. 33 to 
the defendant, being the sur-taccavee in respect of that portion of the 
contract. 

The defendant contended, that it was perfectly open to the plaintiff 
to have paid off the rent, forthe non-payment of which his immediate 
landlord had been ejected, and so retained possession of the 164 bighas, 
the subject of the contract ; that it was also open to him to fulfil his con- 
tract by sowing indigo in other lands which he held, in lieu of those in 
Ruttonpoora ; that, in addition, the contract provided that, in the event 
of the plaintiff failing to fulfil any of the terms or to sow indigo as stipu- 
lated, ho waste pay damages at the rate of Rs. 20 ner bigha, an<l that, in 
pursuance thereof, he, the defendant, had already recovered the loss 
sustained by him by reason of a breach of the contract bv the plaintiff in 
the year 1283 F.S. (corresponding with the year 187o-76), and tliactho 
plaintiff was boutnl to pav up clie loss at Rs. 20 per bigha for the year 
1284 to 1289 (1876 — 1882) before the contract could be cancelled. In 
addition tne defendant stated that he had lent the plaintiff the sum of 
Rs. 600 on a bond bearing interest at the low rate of 6 i)or cent, per 
annum, ropayable in uiuo years, iu consideration of the term-* of 
the contract : and that the plaintiff had never offered [476] even to 
return the Rs. 33, or asked to have the contract partly cancellod as prayed 
for and that, consequontlv. for all these reasons, the plaintiff was not 
ontitleil to the relief he sought. 

It appeared also, that tlie defendant had sued tlio plaintiff (or the 
recovery of damages for the broach of the contract in the year 1284 F. S. 

(1876-77) ; and that a third suit had boon filed by tho plaintiff against 
the defendant to recover the value of indigo at the rate of Rs. 10 per 
higlia from tlie years 1282 to 1281 F.S. (corresponding with tho voars 
1874 to 1876). 

Those throo suits wore dealt with by the Munsif at tho same limo, 
and ho hohl tliat tho plaintiff was outicled to tho relief he sought in the 
present suit ; and, accordingly, gave him a decree with costs, Init dismissed 
his suit for the value of the indigo, and gave the dofomlant a decree in his 
suit for damages for the broach of tho contract in 1281 (1876-77), but in 
rospeefc of 4 bighas only, and not for tho 204 as claime<l. 

The defendant, accordingly, appealed against tlie decree in tho present 
suit, and tho Subordinate Judge rovor-jod the decree in tho Original Court 
and dismissed tho plaintiff’s suit witli costs. 

The plaintiff now specially appealed to tho High Court. 

Mr. G. Orc'iory and Mr. -V. Ij. Sundcl, for tlie appellant. 

Baboo Aniid'la Banwrici and Baboo Aabinush Chunder iSau- 

nerjee, for the respondent. 
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Appel- The judgment of the Court (Mitter and Maclean. JJ.) was deliver- 

LATE 

QjyjL Mitter, J. In 1874. the plaintiff, Inder Pershad Singh, engaged to 

■ sow 20* bighas of land with indigo yearly for nine years (1281 — 1289 F.) 

7 C. 474= in consideration of a sum ofRs. 41 paid to him, at the rate of Rs.2 per bigha, 
8 C.L.R. 501. by Mr W . Campbell of Karhar Factory. The land lies in two villages, viz.. 

16* bighas lie in the village of Ruttonpoora. the plaintiff being an under- 
tenant of this land ; and 4 bighas in the village of Keratpur, the nlaintiff 
being the proprietor of this laud. 

In 1284 F. (1876-77), the pronrietc.r of Ruttonpoora ejected [477] 
the superior tenant, under whom the plaintiff held the 16* bighas in that 
village : and the plaintiff’s occupancy of that land ceased then. 


The present suit is brought by the plaintiff to be relieved from the 
contract entered into in 1874 so far as the 16* bighas in Ruttonpoora is 
concerned. It appears from the judgment in this case, that the defendant. 
Mr. Campbell, brought a suit. No. 59 of 1878, against the plaintiff, to 
recover damages for non-iulfilment of the entire contract. The plaintiff 
thereupon brought this suit. Mo. 100 of 1878, as stated above, and another 
suit. No. 101 of 1878, for the price of indigo-plant supplied in 1282. 1283. 
1284 11874 — 1876). and the three suits were tried together in the Munsif's 
Court. The suit against the plaintiff was decreed in respect of the Kerat- 
pur lands, but dismissed as regards the Ruttonpoora lands. The nlaintiff's 
suit No. 100 was decreed, and his contract cancelled in respect of the 
lO* bighas of land in Ruttonpoora. The plaintiff’s suit No. 101 was dis- 
missed. 


On appeal to the Subordinate Judge, the plaintiff’s suit No. 100 
was dismissed on two grounds : (i) that the impossibility to perform the 
contract by reason of loss of the IG* bighas was caused by the plaintiff's 
neglect to preserve the lands, and therefore that cl. 2. s. 56, Act IX of 
1872, did not apply ; (ii) that the grounds ucoii which a contract can 
be rescinded as laid down in s. 35. Act I of 1877, are not applicable to 
this case. 


Tlie plaintiff has, therefore, brought this appeal to this Court. We 
are not definitely informed as to the subsequent history of cases Nos. 59 
and lOi, as being cases of a Small Cause Court class, they would not 
ordinarily come before this Court in Second Appeal. 

The grounds of appeal are directed against the two propositions laid 
down hy the Subordinate Judge. 

The appellant relies on s. 56, Act IX of 1872, and argues that his 
contract has become, since it was made, impossible. There can be uo doubt 
that bis contention is strictly true, and the second clause of the section 
plainly shows that the contract to the extent that it had become impossi- 
ble bad become void. The Subordinate Judge considers that the plaintiff, 
or nromiser. could have prevented the impossibility; but ou this point we are 
[478] not in possession of full materials for an opinion. Tlie mere fact 
that the plaintiff might have paid up the amount of the decree against 
the Bhatowlia Factory, and thus saved the factory and himself as its tenant 
from ejectment, is nob enough. We are informed it was a decree for rent 
and for ejectment under s. 52, Beng. Act VIII of 1869 ; but it may be that 
the decree was for a sum which the nlaintiff could not reasonably be 
expected to pay, considering that he would liave no security for his pay- 
ment. The law which allows any one interested in protecting a tenure from 
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sale to pay up a decree, gives him full security in the shape of a right to 1881 
take possession of the tenure (s. 62. Beog. Act VIII of 1869) ; but tliis is Mauch 23. 

not the case under s. 52 of the same Act. We cannot, therefore, say that 

the plaintiff lost bis land from an omission made by his own negiect, and AppEL- 
in our opinion the contract became void as to the 16i bigbas when the LATE 
propriptor of Ruttonpoora canae into possession of the land. ClviL 

We are of opinion that the Subordinate Judge was correct in holding _ . — 
that chap, iv of the Specific Relief Act does not apply. Strictly speaking, ^ C. 474 = 
the plaintiff had no right to sue for rescission of the contract in part. We 8 C.L.R. 501. 
must refer back to the Contract Act itself to see under what circumstances 
a contract is voidable or terminable, and we think that none of the provi- 
sions for voiding or terminating a contract exist in this case. But we 
think that chap, v of the Specific Relief Act may be resorted to. We 
have shown that the contract was void in part ; and s. 35 allows a person 
against whom an instrument is voitl to sue to have it adjudged void. 

Section 40 provides for the partial cancellation of an instrument, which 
is evidence of different rights and obligations, and we think that the 
inslrument in this case is evidence of an obligation to cultivate indigo in 
different villages. an»l that it is a proper case for the application of s. 40. 

We shall, therefore, cancel it so far as it obliges the plaintiff to cultivate 
16* out of 20 bigbas with indigo, or to cultivate land in Ruttonpoora 
village. 

It is only neco-^sary to remark, that the dofendaiifs contention that 
the plaintiff is bound to make good the full quantity of land from lands 
in his possession in villages other than Ruttonpoora. is not borne out 
by the terras of the contract. 

[479] Ttio instrument specifies the lands in eacii of the two villages 
of Ruttonpoora and Kerat.pur, which the plaintiff engaged to sow with 
indigo: l)uf. while it provided for the substitution of other lands for those 
contracted for in Keratunr. of which the plaintiff was a proprietor, it is silent 
as to the substitution of lands for those in Ruttonpoora. of wliicb ho was 
only a teriani« 

Wo tJiink it mmoeessary to provide for coinponsatiou to the defendant 
beyond the restoration of the consiiloration of lis. 33, or Rs. 2 per bigha 
for the lands in respect of which we cancel the contract, and this sum the 
plaintiff has otlorod to pay. 

Wo reverso the lieeroo of the Subordinate Judge, and restore that of 
the Mimsif. The defendant will pay the idaintiff’s costs in this Court and 
in tlie lower ap])ellitH Court. 


Appeal allowed. 
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APPELLATE CIVIL. 

Before Mr. Justice Pontifex and Mr. Justice Field. 

Golam Ali {Defendant) v. Kali Krishna Thakur {Plaintiff).* 

„ . ^ [lObh May 1881.] 

Suit for Arrears of Rent — Accretions to parent Tenure— Rate of Rent— Reg. XI of 1825, 

In a suit for arrears of rent, it appeared that tho defendant bad. in 1-2C0 
(1853), executed a k^bolia^, in which the boundftrie*^ o* the Nnd wore given and 
the rate of root fi^ed. and which provided that the land migne be measured after 
1*201 (1854). lu 1281 U874I, a mcasuremeot was m^de. and it was found chat 
some laud h'id accreted ; an! the plaintiff now sued for rent for the accreted land, 
at rates varying with its nature and quality. 

Field, that the accreted land should be governed by tb^ torin^ and condittoos 
applicable to the parent tenure, aud that the sams rent was payable for it as for 
tho land included in the kabuliat. 

The meiniog of Reg. XI of 1825, s. 4, cK 1, is, that tho iocidonts of the original 
tenure attach to tho iocretneot, 

[Comraeoted on. 11 C. 6UG (698^; R.. 26 C. 739 (743).] 

This was a suit for the recovery of arrears of reob for the year 1282 
(1876) of a howla held by the deioodanc in Chur Paouhkati, Par^aoa 
Edilpore, of which blie plaiutitf was zernindar. On the 4bh Bhadro 1260 
{27bh August, 18o3), the defendant [480] executed a kabuliat. in wliich 
the boundaries of tho howla wero given, and the quantity of land, after 
deduction of riujba, was stated bo be three drones eight kanis, the amount 
assessed upon which was Rs. 280, at the rate of Rs. 5 per kani. It was 
stipulated in the kabuliat that the land within the boundaries might he 
measured after Pous 1261 (December 1854) upoo dftoen days’ notice to 
tho dofeiulaot, and that tho rent of the land found in excess of that stated 
in the kabuliat would he at the rate of Rs. 5 per kani. 

Since the execution of the kabuliat, some land had accreted to the 
howla by the recession of tho river on the south and west. In 1281 (1874), 
tho land was measured by b)ie plaintitT, and it was found that the total 
quantity of land within the boundaries given in the kabuliat, after deduc- 
tion of rufjbn, was seven drones nine kanis one gaoda aod one cora. Tho 
plaintilT alleged that tno dafendaut was in possession of about twenty 
drones two kanis of accreted land, and now sued for the recovery of rent 
at tho rate of Rs. 6 per kani for the land within the boundaries, und 
at rates varying with the nature and quantity of the land for tlie lands 
without the boundaries. The defendant contended that tho quantity of 
land within the boundaries described in the kabuliat bad been understated : 
that the plaintitT was not entitled to recover any higher rate than that 
stated in the kabuliat tor the accretions; aud tliat the rates demanded for 
tlid accretions were neither customary nor fair. Tiie Subordinate Judge 
found tliat the accretions ought to be assessed at the pargana rate, hut as 
tho plaintitT had failed to prove that rate, he gave him a decree at the 
same rate for the accretions as that paid for the parent tenure. 

Mr. Branson, Mr. IF. M. Dass, Baboo Chunder Madhub Ohose, and 
Baboo Rashbehary Ghose aopaared for the defendant in both appeals. 

* Appeal from Origio.at Decrees, Nos. 219 and 265 of 1879, against the decree of 
Baboo Promoiho Nith Mookerjee, Subordinate Judge of Purridporo, dated the 23rd 
September, 1878. 
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The Advocate-General (The Hon’blo G. C. Paul). Baboo Kali Mohtm 
Dass, and Baboo Ram Sikha Ghose, appeared for the plaintiff in both 
appeal?. 

[481] The judgments of the Court (PoNTiPEX and FIELD, JJ.) were 
as follows : — 


JUDGMENTS. 

PONTIFEX, J. — I am of opinion that the accretion, which, under Reg. 
XI of 1825, s. 4, cl. 1, must be considered an increment to the defendant’s 
tenure, should be governed by the terms and conditions applicable to the 
parent tenure as provided in the kabuliat under which such parent tenure 
is held. 

The defendant having admitted his liability to pay some vent, the 
question to be decided is. what construction should be placed on the words 
'“increase of rent to which /te may be justly liable” contained in that 
Regulation. 

The use of the word increase seems to show that consideration is to be 
given to tlie rent itserved on the parent tenure. If rent was assessable 
without reference to the rent reserved on the parent tenure, then I should 
have expected it to have been expressed as follows : — “ The accretion 
shall not be exempt from the payment of rent which may justly be assessed 
upon it.” 


Supposing a perpetual tenure had been created at a pepper-corn rent, 
without any salami or bonus being taken, the holder of such tenure 
would, in etlecc, be an ab.solute uroprietor, so far as the zemindar was 
concerned, and, as absolute proprietor, would, in ray opioiou, he as abso- 
lutely entitled to any accretion. 

Supposing, on the other hand, fcliat a perpetual tenure had been 
created at a rent less than a rack or fair holding rent, and that a salami 
was taken on its creation, it might bo right, if the circumstances of tlie 
lease permitted it. to take sucli salami into consideration when assessing 
the rent upon any accretion. 

But that is not the present case . 

In the kabuliat uiuior which the deiendaut bolds, it seems to me that 
the cost and trouble of reclamation were intended to he recouped by 
the tenant’s privilege to hold rent-free for two years after the land first 
came utjdor culture, as to any land taken into cultivation subsequently 
to the lease ; and as to tlie lands specially referred to in the kabuliat as thou 
under cultivation, bv the reservation for the first three years of a 
[482] smaller rent than that the final rent of Rs. 5, And apart from 
evidence to tiio contrary, I must consider that the final rent of Rs 5 was 
at the data of the kabuliat considoreil as a fair holding or rack-rent after 
the expenses of reclamation had been recouped. 

It may he true that, by reason of general iniproveinont arul ))rogress, 
a fair tioMiog rent at the present ilav would be more, and perliaps greatly 
more, than Rs. o. But there is nothing t<i show that lis. 5 was not a 
fair rent in 12ljl- .\nd it nmsb be remomhoroJ that though the accretion 
may have formed only lately, the tenant’s right to it under the Regulation 
accruoil in I2bl ; and it it had immediately thereafter come into oxistonco. 
a perpetual rent as of that date would have been assessed upon it. Why 
should the zemindar's position bo improved and that of the tenant 

deteriorated, merely according to the date of the accretion comine into 
existence ? 
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I think, therefore, that the new accretion, or so much of it as has 
admittedly been in cultivation for a considerable neriod, should be assessed 
at the fair holding rent of Hs. o as established in 1261. 

If tlie plaintiff’s contention was correct, that the rent of the accretion 
should be assessed at tlie rate prevailing in the parganas. the defendant 
would get no greater benefit under the Regulation than a stranger ; but, in 
uiy opinion, it was intended tliat he should have all the benefit of liis 
already assured position. 

It seems to me that a Court would liave extreme diOiculcy in arriving 

o n r D e<Q rent intermediate to the pargana rate and the rent reserved on the 

a o.L.K. 517. parent tenure. 

If any intermediate rent was now adjudged, the zemindar might, on 
the same principle, insist at some future time tiiat it would be liable to 
enhancement. lint tliis would be contrary to tlie conditions governing the 
parent tenure. .\nd if tlie accretion happened to be very large in extent, in 
comparison w:tli tlie area of the parent tenure (and in this case the plain- 
tiff claims that it is more tliau three times as large as the parent tenure), 
the value of tlie latter miglit almost vanish in consequence of the high 
rate assessed upon its offspring, in other words, tlie offspring might swallow 
u)) its parent. 

[483] If, on the other hand, the zemindar could not insist on future 
onhancomeiit, it is difficult to see on what principlo he can now claim a 
higher rate of rent than that rc.servod on the parent tenure. 

I think, therefore, the accretion should he assessed at the same rate as 
the parent tenure, and this renders it unnecessary for me to decide within 
what limits the parent tenure and the accretion respectively lie. lius I 
agree witli the Subordinate .ludgo that the report of tho Amin in this 
case is not reliable, partly for the reasons stated by the Subordinate Judge, 
and jiartly because tho reasons stated by the Amin for fixing the 
southern htuuulary where ho places it, seem to me insufficient and 
inconclusive. I also agree with tlie Subordinate Jiulgo, tliat if pargana 
rates wore assessable on the accretion, there is no sufficient evidence of 
wliat such rates shoul<l he. It may iiossibly he, that if Governiiient were 
to assess a liiglior proportionate revenue on those accretions tlian is borne by 
the parent teruiro. the plaintiff' might have an equity to ask for contribu- 
tion in that respect from tho defendant. But that case has not yet arisen, 
and we aro unable to deal with it, as at present no revomio has been 
assessed by Government on these accretions. I think tiiab (luestion 
sliould be left open till the Govornniont assesses the accretions. 

Tho learned .\dvocate-Gonoral, for the plaintiffs, placed some reliance 
on the remarks of the Judicial Committee in the former suit between the 
parties, in which it was decided that tho plaintiffs wore not entitled 
to jiossossion of those accretions. Those remarks wore as follows; - The 
(hifendant was a middleman, and not a ryot, having a right of occupancy 
within tho meaning of s. 17, Act X of 1809, or liable to onhanceuient 
under that section. If liable to enhancement at all, he could only be 
enliaiiced according to the pargana rate of tho rents payable by similar 
holders.” 

Tho observations are somewhat ambiguous, but it is sufficient to say 
that they wore not intended to settle the (luestion, and wore made, 
apparotiLly, without the (luestion having been really argued. 

.\cconling to our decision, the defritidant’s appeal fails in its [484] 
main objection to tho decision of the Subordinate Judge. And I am also 
of opinion that it fails with respect to tho manner in which tlie howiadari 


860 



III.I 


GOLAM ALI V. KALI KRISHNA THAKUR 


7 Cal. 485 


rukha should be calculated, the decision of the Subordinate Judge in this 
I'espect being correct. 

In only one point is the defendant entitled to succeed in this appeal. 
The Subordinate Judge says in bis judgment, — 

“ The defendant claims a further deduction of 202 bighas, wliich have 
been found by the Amin to be of the description called lialli and dhalli ; 
but as tliis land would shortly be tit for cultivation, it cannot be exempted 
from assessment." 

But I think that, in accordance with the terms governing the parent 
tenure, rent would not become payable until two years after the land is 
taken into cultivation. 

We have been informed by the plaintitfs advisers that tliis has been 
altered on review : but if it has not, the defendant’s appeal will succeed 
in that respect. In other respects it fails. The plaintiff's apj^eal fails in 
all respects. Under the circumstances. I think the parties ought to bear 
their own costs in tliis Court. 

Field, J. — I concur in the judgment which has just been delivered 
by my learned brother. Upon the essential question to be decided in 
this case, I desire to make a few observations. That question really is 
this. what rate is rent to l)e assessed in the alluvial increment to an 
under-tenure ? In order to the decision of tliis question in tliis jiarticular 
case, there are three points wtiicli it will be well to notice. In the first 
place, the rent on the original howla is a fixed rent, not capalile of 
enhancement. This lias been settled as the result of previous litigation 
between the same parties. In the second place, the alluvial increment is 
admittedly liable to assessment of rent, and there is now no contention 
before us, tliat the landlord is not entitled to receive additional rent for the 
additional land atided totlio under-tenure. In tlie third place, the under- 
tenure was created on the Itli Bliadro 1200, — that is. the lOfh .\ugust. IH-’iS, 
and thei-efore tliere is luxpicstion of tlie apiilicahility of s. 61 of Keg. I of 
179 : 3 . which applies only to talooks or tenures in existence at the time of tlie 
Poi inanent Settlement. The ground Iteing thus cleared by the <lisj>osiil of 
[486] these preliminary points, the <|uestiou tti ho decideil furthei' resolves 
itself into this. — whether tlie rent on the alluvial iiicrenieut is to ho 
assessed in |iroporlion to, or iqion the same principle as, the rent [laxalilo 
upon tho ns/t, or oi iginal iindcr-tcniiro : or is to ho assessed accordiiig to 
the rates payable in the vicinity for similar under-tenures, or howlas 
and without regard to the rent payalilo upon the iisli, <ji- original under- 
tenure. Now tho worrls of Keg. XI of 1H26. s. I, cl. I. aio these; - 
When land may Ik* gained hv graflual accession, whether from tho 
recess of a river or of tlie sea, it shall Ix' considmed an increment to the 
tenure of the person to whoso land or estate it is thus annexed " 
What is the meaning of the term ‘tenure’ in this context,? 'IVnuro 
IS usually regarded as a mode of holding projierty. as. for instance 
in tho expressions '10111110 by grand serjeanty.' ‘copyhold tenure.’ 

feudal toniire,’ ‘tenure in Inirgage.' ‘tenure by coinage.’ and it is 
iin|)Ossil)lo to disconnect the nuianing of tho word ‘ tenure' in any particu- 
lar context from tho onlinary incidonts. subject to wbicii t he ( articular 
tenure is hold. Then again the word ' toiuiro ' is used not only of 
the mode in wliic-h propertv is held, hut also of tho land itself which 
forms the subject of the tenure. The very clause of the Regulation which 
wo have to construe in this case, furnishes an example of this double 
meaning pf tl..- term 'tenure.' whiei, is used in the first sense in the 
passage, it shall be considered an increment to the tenure of tfie person 
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to whose land or estate it is thus annexed.” And in the second sense in 
the passage, provided that tlie increment of land thus obtained shall not 
entitle the person in possession of the estate or tenure, &c.” Looking at 
the whole clause of the Regulation, I think the reasonable construction 
to be put upon the words land .... gained by gradual accession .... 
shall be considered an increment to the tenure of the person to whose 
land or estate it is thus annexed, is, that the incidents of the original 
tenure attach to the increment. We have then immediately after these 
^ woids a double proviso. The first proviso is concerned with the assess- 
8^ L r’si? Government revenue. As to this. I shall have something to 

•say hereafter. The second proviso is this: — “Nor if annexed to a 
[486] subordinate tenure held under a superior landlord, shall the under- 
tenant, whether a khoodkusht ryot liolding a inourosi istemrari tenure at 
a fixed rate of rent per bigha, or any other description of under-tenant 
liable by his engagements, or by established usage, to an increase of rent 
for the land annexed to his tenure by alluvion, be considered exempt from 
the payment of any increase of^ rent to which he may be justly liable.” 
It appears to me. that the words payment of any increase of rent ’ have 
a certain reference to tlie rent payable on the original tenure. Then as to 
the words may be justly liable,’ it is iiniiortant to boar in mind that when 
Keg. XI of 182-'j was passed, the Legislature had not laid down any rules 
for the enhancement of rent, or the assessment of land with rent. We 
know from State papers of the period of tlie Po'manont Settlement, and the 
period subseQuent thereto, that this was done designedly, as Government 
wished to avoiil the appearance of interfering too much between tlie newly- 
created proprietors and the ryots, thinking, moreover, that the relations 
between them would be gradually settled by contract and by the proof of 
usages and customs in the Courts of justice. Thus we have in Reg. VII 
of 1 /Oh, s. lo, ol. H, a provision to the following effect : — “ The Courts of 
justice will determine tlie rights of every description of landholder 
and tenant when regularly brought before tliem, wlietlier the same bo 
ascertainable l>y written engagements or defined by tlie laws and Regula- 
tions, or depeml upon general or local usage which may be proved to 
ha\e existed from Lime immemorial.” It thus appears to have been 
the intention of the Legislature to leave these quostious of assessment 
and enliancenient of rent to be settled bv mutual agreement or local 


usage. 


This will, in all probability, explain the fact that the Legislature 
did not. in cl. 1 of s. 4 of Reg. XI of 182o. lay down any more precise 
rule for determining the vent to be paid for land forming an alluvial 
increment to an under-tenure than that contained in the words ‘ in- 
creaso of rent to which he may be justly liable.’ These words — ‘ justly 
liable' -appear to me to have a certain reference to the principle upon 
wliicli tho rent may have been assessed upon the original tenure. For 
example, rent is, in many cases, made pay-[487]able as a lumi) sum 
for a given area. In other cases, it is assessed according to a classifica- 
tion of tlie land. In tlie case of a jungle-bori liowla, a howla or lease of 
waste land, whicli must he reclaimed before it is fit for cultivation, it 
is usual to let a considerable area of land for a certain lump sum 
as rent. In the case of laiul wholly or partly brougtit under cultivation, 
it is not unusual to assess the rent with reference to the different 
classes of land and the different crops whicli the land is capable of pro- 
ducing. These are well-known usages of the country, and it appears to 
mo, tlmt the wor<ls ‘ justly liable ’ indicate an intention on the part of 
tlio Legislature that tho rent jiayahle for tlio alluvial increment should be 
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settled with reference to the circumstances of eacii particular case, regard 1861 
being had to the agreement of the parties in respect of tlie original tenure, May lO. 

where there is such an agreement, and where there is no such agreement, 

to any usage proved to be applicable to such tenure. Appel- 

Then as to the proviso which has reference to the assessment of LATE 
Government revenue, and the argument which has been addressed to us on Qi viL. 

this point, it may be obseiwed that, when Reg. XI of 1825 was passed, 

there was a previous Regulation in force, that is, Reg. II of 1819, 7C. 479 = 

which provided for the assessment of Government revenue upon alluvial 4 Shorae 

increments^ to estates. Clause 1, s. 3 of that Regulation enacted as 1^9= 

follows: — “All lands wliich. at the period of the Decennial Settlement, 8 C.L.R. 517. 

were not included within the limits of any pargana, mouza or other division 

of the estate for which a settlement was concluded with tlie owners, not 

being lands for which a distinct settlement may have been made since 

the period above referred to, nor lands held free of assessment under 

a valid and legal title of the nature specified in Regs. XIX and 

XXXVII of 1793, and in the correspondiog Regulations subsequently 

enacted, are and slmll be considered liable to assessment in the same 

manner as other unsettled nielials, and the revenue assessed on all such 

lands, whether exceeding 100 bighas or otherwise, sliall belong to 

Government.” The second clause of the same section further provides, 

tliat “the foregoing principles shall he deemed applicable not only to 

[488] tracts of land such as are described to have l)een brought under 

cultivation in tl)e Soonderbuns, hut to all chins and islands formed since 

the period of the Decennial Sottlenieiit, and generally to all lands gained 

by alluvion or dereliction since tliat |jerio<l, whether from an introcession 

of the sea, an alteration in the cour>.o of rivers, or the gradual accessions 

of soil on their hanks.” That Regulation, t hereforo, distinctly laid down 

the principle that alluvial increments to permanently-settled estates are 

lial)lo to assessment for Government revenue : l)iit it did not enunciate the 

principle upon which that (iovernment revenue is to he assessed. This 

is a matter jtrovided for l>y tlie executive oi<lers of Government,, or of the 

Board of Revenue; and it is further a iiia'ter over which the Civil 

Courts have no jurisdiction. It may, liowcver. he assumed, for (ho 

purpose of deciding this case, that the revenue to he i)aid to Govern- 

niont ui)ori the alluvial inereinent is assessable witluuit reference to 

the amount of revenue payalilo upon the original estate. If, tlien 

it may bo argucil. lent sht>ulil ho assessed on the alluvial increment 

according to tlio rate iiayal)lo u|»on tlie n\li, or original mi<lei -U'!iur»' : and if 

this rent slioidd he so small tliat it wdl not suliico to meet iho Govorn- 


inent revenue wliieli llio Settlement Ollicers may assess upon the saino 
alluvial increment regaided as an increment to the revemie paying oslate, 
IS it not unjust to (lie zemindar that he will thus ho forced to hold this 
addition to Ins estate at a loss ? If this quostien is asked in the interests 
of Govurmneiif. the answer is a very simple one. vu.. that if. hy reason 
of the rent payahir on the aihivial inclement being less than tlio Gov<-rn- 
mont revenue, the alluvial a- Idit i.ui. or t he original estate willi tho allu- 
vial addition (wiiother both are inclmled in a sin-le new engagement witli 
Government), liecomes nnpiotitahle to the :«-mind:ir, I ho resndt will he a 
Government sale, and tlie avoidaiic- of the un<!er-temiro as the result 
tlioreof, whereupon the nneiicuinhiaed estate will, in Ihe hands of a 
purcliaser at sncli sale, presiimal.ly yield sunicieiit to jiay the lovo- 
iiuo and ati'onl a reasonable profit. But Government is no party to 
tills case, and thereforo it is unnecessary to decide this qiiestion so far 
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as Government is concerned. Then so far as regards the zemindar, 
[ 489 ] the case contemplated by the argument has not yet arisen, for it 
has been admitted at this hearing that Government has not yet assessed 
any revenue upon the alluvial increment. The fact of Government 
revenue having been assessed upon the alluvial increment is, therefore 
not a necessary element for consideration in the case which we have to 
decide. But it may be important to point out that the new case, which 
will arise when revenue is assessed on the alluvial increment, is provided 
for hy an Act of the Bengal Council.— namely, Act VIII of 1879. Under 


7 C 479 = 

4 Shome 

L.R. 149= the provisions of s. 7 of this Act, the rent recorded as demandable from 
8 C.L R. 517. an under-tenant in all estates under settlement is to be determined by the 

Settlement Officer in accordance with certain rules therein prescribed. 
One of the questions which the Settlement Officer has to determine in 
order to settle this rent is tliis, whether the under-tenure is binding 
as against tlie Government or not? and upon the decision of this 
question will depend the amount of rent which is to be recorded 
as deinandable from the under-tenant. Under s. 10 of the same Act, 
every under-tenant is liable to pay the rent so recorded as demand- 
able from liim, unless he can prove in a civil suit that such rent has not 
been asses.sed in accordance with tlie provisions of the Act ; and under 
s. 1 1 , if the Court modifies or sets aside such rent, it is to proceed to deter- 
mine the rent payable hy the under-tenant in accordance witli the provi- 
sions of tlie same .Act. The direct object of these provisions is to secure 
a reasonaldo proportion between the revenue payable by tlie zemindar to 
Government and the rent payable hy the under-tenants to the zamindar. 
It will tlius aiipear that it may jicssihly he open to tlio parties at any 
future time, when the Government proceeds to settle the revenue payable 
upon the alluvial increment, to re-open the (piestion of the rent to bo paid 
in resiioct of such incromont, and to liave such rent re-assessed under the 
provisions of s. 7 of the Bengal .Act with advertence to the amount of 
Government revenue nvide payable upon such alluvial increment. 
It ajipears to have been the intention of tliis Act to onalile the 
Setrloinent Ullicer to readjust the rent of undor-tenures when sucli 
rent had been previously fixed at an amount insuflicient to meet tlio 
[490] revenue sulisequontly assessed. Wliether the Legislature lias used 
language sufUcient to effectuate this intention, and whether this particular 
undor-tonure falls witliin the operation of the .Act, it is no part of our 
dutv on tlie present occasion to decide. I will only observe that our 
decision — proceeding as it does upou the present circumstances of the case, 
wliilo Govorninoiit revenue has not been assessed — does not anticipate 
the assessment of revenue, and does not decide whef.lier or not such 
assessment will liave tlie effect of making the defendant ‘ justly liable, for 
any oshcr or higher rent. With reference to tlie provisions of the Regu- 
lation, and apart from tlie question of Government revenue, I liave myself 
DO doubt that the alluvial increment ought to he assessed with rent on the 
same principle as rent is, by the contract of the parties, payable upon the 
original, or usli, under-tenure. 

Decree viodified. 
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APPELLATE CIVIL. 

Before Mr. Justice Pontifex and Mr. Justice Field. 


SKKii Ram Chowohry [Petitioner) v. Denobundhoo Chowdhry 

[Opposite Parlif).* [2oth May, 1881. J 

Appeal -Awaui—Order refusing to rile Award— Civil procedure Code /Act X of 18771 
ss. 525, 5S8. I i n. 

Matters in dispute ac-e referred to arbitration without the intervention of the 
Court, An award w.as made, and upo ' an application un fer s 525 of the Civil 
proceilure Code to file the award, one of the parties showed cause why the award 
xhould not be filed, and the Subotdinal* Judge held the objection to be good 
Held, that no appeal lay. 

[Dies , (i B 668 16651 : 8 A. 3-10 <:l52i^6 A.W.N. 107 : 21 C. 213 (223) (F.B.) R 7 
B. 316 (320) : f> A. 333 i336» (F,B.) ; 6 A. 186 (188) ; 11 C. 172 (175) ; 16 C. 182 
Mfil) ; 18 M. 123 I l’3i (F.B.i ; 1 O.G Supplement 22 (23» ; 31 C. 616 1617) • 9 C 
557 1560) : 2 C.I- J. 80 (82),] 

liABOO Unshhehnnj (rhnse, for the petitioner. 

Baboo Saruda Churn Milter, for tlic opposite pait\ . 

Tho facts of this case sufficiently appear from tho judgnionts of tlic 
Court fPomriFKX ancl Field. J.I.), which were as follows:— 


JUDGMENTS. 

PoN'TiFEX, .1, — Tile parties before us lefenod certain niatlers [49l] 
in flilTeronco between them to arliitration witliout the intervention of tho 
Court. 

Tho arbitrator having made his award, ono of tlie parties applied, 
under s. f)2-~) ol tlio Code, tliat tlie awai’d should bo Hied in Court. 

Notice having been given under the section to the other party to the 
reference, lie came in and showed cause, within the objections mentioned 
in ss. 520 and .021. or some of thfin. why tho award should not lie filed. 

Ttie Subordinate .ludge lias nuule a full enquiry into such objections, 
and in an elaborate jiulgnieiit has decided that all tho objections hut one 
are imtenahio ; hut consiiloring tliat ono of such olijoctions was fatal to (ho 
Validity of tlio awanl, he refused permission to lile it. 

.\gainst his order of refusal tlie applicHut, under s. 525, lias aiipealed 
to us. aiul has been niel witli the preliminary ohjectiou that tliere is no 
appeal, because tlie order is not a decree, nor is it an order apnoil ihio 
under s. 5HH. 

Now it was licid liy a l•■llll Bcneli of this Court under Act 
VIII of IH-VJ. that such stii order under s. .3-27 of that Act was not 
appealable : Bohoo Chmiumun Simih v. Bnopa AWr (j) ; see also 
^’u-inkaliish Bamrltanilni Jntji-h/ir v. Balnjir.i hm .-{niindrin' (21. 

^ Section 327 nf the ol<l Code corresponde.l to s. 525 of tlio present 
Code. Each of these sections ilirecteil that the ai>j)li«-ation under it should 
he nunil.m-e<l an.l registere.l as a suit, ' |{ut at tho dale of the ilecision 
referred to, tlio rectum of tlie old Cotie tlirieivd from the section in tlie pre- 
sent C„3e, h\ ".lirceting that the lip,. hcatioii sliould 1... written on tho 
stiiui,) pajicr required for petitions." 

• Api.aU fro... Ongin.vl Order. No. 11 of IbH). agau.si ilu-or.icr of Babo., M.-tm Lall 
Ch. Ltc'jee, Subordinate J iidgr o( ^for.r^hld.^bad. tilled ihcdOib of Augu.st j.H80. 

(II 6\V.R Mis Rul 83. ,- 2 , i p II C R. 18}. 
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1881 This difierence does no6 seem to me material, nor has it been insisted 

May 25 . on in argument. The words wliich are relied on as giving an appeal are 
tlie same in both sections, — namely, that “the application is to be num- 
bered and registered as a suit.” 

But. notwishstanding tliese words, the Full Bencli in the case refer- 
red to. held, that there was no appeal ; and there being nothing in the 

definition in the present Code of that which is [492] to be considered 

7 C. 490= a decree, which would affect or prevent the application of the decision in 
9 C.L<R.147. that case as an autliority in tlie present case, we are bound by it to hold 

tliat tlie preliminary objection must prevail. 

The words “to be numbered and registered as a suit” would, in fact, 
seem to liave been used merely for administrative purposes. 

The same words u.sod in s. 331 were not considered by the Legislature 
to attach by themselves all tlie incidents of a regular suit to the proceeding 
there directed.^^ For tliat purpo.se other words were used in that section, 
as follows : — The Court shall proceed to investigate the claim in the 
same manner and with the like power as if a suit for the ))roperty had 
been instituted, and every order made in sucli investigation is declared 
to have the same force as a decree, and shall be subject to the same con- 
<litions as to appeal or otliorwise.” 

In tlie case of iSashti Charan Chatlerjec v. Tarak Chandra Chalterjce 
(1), a bull Bench decided, that wliere, in a case under s. 327 of the old 
Co<lo, the lower Court bad ordered an award to be filed, an appeal would 
lie from such order; and it would be open to the appellant to show that 
tlio paper which had been filed was not legally an award. But liaving re- 
gard to the last words of that section corresponding willi s. 526 of the 
present Code. 1 confess I have my doubts as to tlie soundness of that de- 
cision. For s. 325 of the old Code and 522 of the new Code seem to mo 
o<iually intended to prevent an appeal in the analogous cases, where the 
Court has given judgment according to the award, — namely, in cases 
under s. 50(5 of the pro.sont Code, wliero, during tlie pendency of a suit, a 
matter in difference in the suit is referred to arbitration ; or under s. 523, 
where the jiarties have agreed to a reference out of Court, and upon appH- 
* cation liefore award, an order has been granted for the agreement to bo 
filed in Court. 

It is true that, in cases under s. 525, the parties cannot obtain tho 
advantages of tho provisions contained in ss. 518 and 520 and therefore an 
appeal might ho more necessary under s. 525 than under s. 522. 

But in my opinion this goes to show that it was not intended [493] 
tliat an award should be filed under s. 525, if either of the parties to tho 
roforenco sliowed cause against it by affidavit or verified petition within 
tho provisions of s. 520 or 521. In such cases, of whicli tlie case before 
us is an example, 1 think it would be the duty of the Court, without in- 
(luiring into tho validity of the cause so sliown, to refuse the application 
to file the award and to leave the applicant to liis remedy by suit, having 
regard to tho fact that tho Court has no power to deal with the award 
under s. 518, or to take action by remitting tlie award under s. 520. 

This was tho procedure pointed out by Mr. Justice Paid in the case 
of Sashli Charan Chatterjee v. Tarak Chandra ChatUrjee (l). It is not 
the course whiuli has boon followed by the lower Court in the present case : 
liut as tlio lower Court refused to file the award, no injury or inconveni- 
ence results, because, notwitlistanding such order, any of the parties to 
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the vefei'ence may proceed to enforce the award by regular suit : Vyankn- 
tesh Ramchandra Joyekar v. Dalajira bin Anondrav (1). But if the 
lower Court liad ordered tlie award to be hied, grave inconvenience and 
possible injustice might have resulted. In the present case we are bound, 
in my opinion, botli by autliority and on principle, to liold, that the preli- 
minary objections must prevail ; and we must, therefore, dismiss the 
appeal. 

Before leaving the subject I wish co express my opinion witli 
respect to s. 522. 

It is of course clearly right that the decision of the tribunal chosen 
by the parties should bo final, provided it is not open to any of the objec- 
tions referred to in ss. 518, 520 and 521 ; but I fail to see the expediency 
of refusing the parties an a|)i)3al from the decision of the lower Court on 
the objections taken under ss. 520 and 521. Questions raised under tliose 
sections are generally of very considerable delicjwjy and difficulty ; and 
there seems to me no reason why tiio decision of the original Court, per- 
haps the lowest Court of all, should ho final with respect to them. ' Tlie 
finality of the Court’s decision on these questions is altogether a different 
matter from the finality of tho award if unobjectionable under ss. 520 and 
521; [494] and I fail to see any reason why a judgment on an award under 
chap, xxxvii of the Code sliould bo treated differently from a judgment in a 
suit to enforce an award — wliy the one should be final as to tlie matters 
leferred to in ss. .520 and .521, while the other should be open to appeal on 
tho same matters. 


The consequence of this difference must necessarily bo, that parties 
will ho slow to avail tliemselves of tho other advantages which they might 
derive by proceedings under cliap. xxxvii. 

Field, .1, — This is an appeal against an onler rejecting an application 
for filing an award, sucli application having been made under s. 525 of 
the Code of Civil Frocoduro, .\ct X of 1877, .A preliminary objection lias 
l)eon taken that no sucli apiieal will ho. and in support of this objection, tho 
Full Bench doci.sion in the case of Chintamun v. Unia Kmur.a'r (2) 

has boon relied upon. Tho judgment in that case is very brief, and 
is as follows : — *' It appears to tho Court that an order rejecting an applica- 
tion to file an award unilor s. 327 of .\ct VIII of 1859 is not a decree ; 
thorelore it is not appealable as a liocree. It is simply an order rejecting an 
apjilieation tolilo an award. Then is it one of tho orders in respect of which an 
appeal is i»rovido 1 by liio Act Wo can lind no right given to appeal against 
an Older refusing to file an award. Wo do find a right of appeal givon in 
certain other cm,sos and against certain orders, such as an order rejecting 
a plaint, imt no appeal is givon with regard to orders rojecting an award.” 
Sections 525 and 52(> ot Luo p.-osent Code correspond with s. 227 of Act 
VIII of 18.5'.). .\’ow. it is clear that tho Full Beach decision luocoedod 

upon two grounds, -(i) that the or.lor rojecting an application to file an 
award was not a decree: lii> that ir. w.is not an order against which an 
ap|)oaI was given by the tiie i Co lo of Civil Ihocednre. It appears to ino 
that, unless wc can find words m tho present Code of Civil Proce.lure 
the effect of which is I hat an order must now ho rogardo<l as a docroo, or 
that sucli an onler ha-, been made an appealable order by the now Code 
no such appeal wdl ho. Tho question then is. has the Legislature usoci 
any language m tho present Codo which shows an intention to alter tho 
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law as settled [495] by the Full Bench decision by making the order in 
question either a decree or an appealable order ? 

Now, that it is not an appealable order, follows at once from the fact 
that it is not mentioned amongst the orders made appealable by s. 588 as 
amended by Act XII of 1879. 

Then is it a decree, regard being had to the new definition of decree 
— • contained in tlie amending Act XII of 1879? That definition is as follows: — 
7C. 490= Deci’ee means the formal expression of an adjudication upon any right 
9 C.L.R. 147. claimed, or defence sot up, in a Civil Court, wlien such adjudication, so 

far as regards the Court expressing it, decides the suit or appeal.” Is an 
application under s. 5*25 a ‘ suit' within the meaning of this definition ? 
The Civil Procedure Code passed in 1877 and the Limitation Act passed 
in the same year draw a clear distinction between ' suits ' and 'applications,' 
and this very application under s. 525 is to be found in the second 
schedule of the Litnitation Act (see art. 176) wliich deals with applications. 
This would seem to show tliat tliis particular application is not to be regard- 
ed as a suit. But wo must fui'ther consider tlie following words of s. 525 : — 
The aijplication sliall be in writing, and shall be numbered and regis- 
tered as a suit between the applicant as plaintiff and the other parties as 
'lefendants.” Have those words the effect of converting the application 
into a suit for all intents and purposes, or do they merely mean tliat, for 
the i)urposos of entry in the register of civil suits prescribed by tlie Code of 
Civil Procedure, and of classification of the business of the Counts, and for 
tliese purposes only, tlie application is to be regarded as a suit? It ap- 
pears to mo that the latter is the true moaning of the words. In support 
of tliis view, 1 may refer to s. :i.'31 of the Code, which provides that the 
claim made by a person other than the judgment-debtor to bo in possoss- 
ion of attached properly on his own account, or on account of some person 
other than tho ju<IgineuL-dobtor. is to bo " numborod and registered as a 
suit l)otW(*on the decree- holdoi' as plaintiff and the claimantas defendant.” 
That those w<irds alone do not convert such a claim or apiilieation into a 
suit for all intents and purposes, aopears clear from the words, which follow 
in the same section — namely, that “the Court shall proceed to investigate 
tho claim l 496J in the same manner and witli the like power as if a suit for 
the property had heeii instituted by the decree-holder against the claimant 
uiulor tho jirovisions of chaj). v, and shall pass such order as it thinks fit 
for executing or staying execution of the decree. Every such order sliall 
have the same force as a decree, Ac." Now it is clear tliat these words, 
wliich I have just quoted, would liave been unnecessary if the effect 
of the words " shall ho nunihorod and registered as a suit ” were to 
convert tho application into a suit for all intents and purposes. 1 tliink, 
therefore, that an application under s. 525 is not a suit within the defini- 
tion of ‘ decree ' so as to make tho order passed upon such application a de- 
cree. .V'fiirther argument may he found upon an examination of ss. 520 
to 52()of tho present Code. Under s. 525 there is (i) an arbitration without 
tlio intorvent i(»n of tho Court, and an award made thereupon ; (ii) an appli- 
cation to I lie Court t hat sucli award he filed : (iii) a notice to tlio parties to 
tlie arhitration other than the applicant to show cause wliy tho award 
.'hould not ho lilod;aiid then tiv) under s. 526, there is the heaving at 
winch the other parties may, if tlioy itesire, show cause. Now what 
arti the questions to bo dealt with at this hearing? .\lthough under 
s. 525, the grounds upon which cause may bo shown are not limited 
or specified, it is clear from s. 526 that tho only ground upon which cause 
can be shown is some one of the grounds mentioned, or referred to, m 


868 



Ill] 


SBI RAM CHOWDRY V. DENOBUNDHU CHOWDRY 7 Cal. 498 


s. 520 or 521. What tlie Court then has to deal with on the day of hearing i881 
is, whether any of the grounds mentioned in s. 520 or 521 are satisfactorily May 26. 

shown. It may here be observed that, in s. 327 of the old Code, there 

was nothing to limit specifically the grounds upon which cause might be AppeL- 
shown. The language of that section was general — ‘‘ if no sufficient cause late 
be shown against the award." The new Code has .substituted for these ClVlL 

general words the more precise words—'* if no ground such as is mentioned. ’ 

or referred to, in s. 520 or 521 be shown against the award," which limit ^ 

and define the cause to be shown. Then, when the Court has dealt® C.L.R. 147. 

with the ground or grounds mentioned, or referred to, itj s. 520 or 

521, is there any appeal against its decision ? Tlie Full Bench case, as 

already pointed out, decided that there was no appeal under the old 

[497] section (327). The only difl'crence between tho language of that 

section and the language of the present sections (525, 526) is in the 

limitation (as above pointed out) of the grounds upon which cause may 

be shown. From this cliange of language it appears to me that there is 

no intention to be gathered of changing the law as settled by tho Full 

Bench case. 


Sections 520 and 521 contain the grounds upon which an objection 
may be made to an award made by an arbitrator appointed by the Court 
in a pending suit at tlie desire of the parties. It is to be borne in mind that 
there is in thi.s country no compulsory reference to arbitration, and there 
is no essential distinction between an arbitrator appointed by tlio Court at 
the desire of tho parties under s. 506 or under 9. 523. and an arbitrator 
appointed by the parties themselves without tho intervention of tlie Court, 
except in'this, that tho arbitrator appointed by tlie Court is under the 
direction of the Court in the discharge of his functions. U there an 
appeiil against an order of the Court refusing to reidit an award for reconsi- 
deration inuler s. .“iiO or refusing to set aside an awanl umlor s. .j21, 
that is. in tho case of an awar<l made by an arbitrator apiiointed by the 
Court :' Clearly there is no appeal against eitlier of such ordor.s as 
interlocutory orders, for no such ajuieal is given by the amended 
s. 588. Then, with reference to the case of Molhoornnuth Tfirarec v. 
Brmdalitn Tiirorcf (\). is there an ap|)eal against either of such orders 
by way of appeal against tlie final decree:' Tho case just (juoted is an 
authority that, under tho old Code, there was sucli an aiipeal ; hut 
under tho new Code this appeal apjiears to have lieen taken awav. 
for s. .522 enacts that tho Court is to give judgment according to the 
award wlien it lias decided neitlier to remit tho awaril for consideration, 
nor to set it asi<le ; that upon the judgment so given a tlecreo is to 
follow; and then come lliose words: ' No appeal shall lie from such 
decree except in so far as the decree is in excess of. or not in accordance 
with,^ tlie aw.ird. " Tnese words differ from tlie words ot s. 32.5 of tho 
old Code for wliich the\’ have heeii suhstitnled, r/:.. " In every [498] 

case in which ju.lgment shall bo given according to tho award, tho 
judgment sliall be final. ' Th<‘ wonU ' according to the award ' excluded 
from finalitv matters not falling witliin their purviiiw, 

Tlie negative words of s. .522 of the present Code ait|.ear to me to go 
further, for they take away an appeal in every case except the particular 
eases in which it is expressly all..woii, Tire le.sult of the change of l in- 
page seems to he, that if the Court, having refuse.l to remit tho award 
for reconsideration, or having refused to set aside llio award gives lud-. 
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ment according to the award, and a decree follows upon this judgment, 
the person against whom such decree is passed cannot go to the appellate 
Court and ask tliat Court to say, that the original Court either ought to 
have remitted the award for reconsideration or ought to have set it aside. 
It may be argued that, as an appeal is thus taken away in the case of the 
person who has unsuccessfully contended tliat an award ought to have 
been remitted, or ought to have been set aside, it is only reasonable to 
suppose that it was the intention of the Tjegislature to allow no appeal to 
• the person against whom such contention has proved successful. If this be 
so, it follows that, in the case of an awaid made by an arbitrator appointed 
by the Court, tliere is no appeal upon any matter mentioned, or referred 
to, in ss. 520 and 521, whetlier the Court decides for or against an applica- 
tion to lemit or set aside an award: and in this event it may seem reasonable 
to suiipose that the Legislature did not intend to give an appeal in the case 
of an award made by an arldtrator not appointed by tlie Court, when it has 
refused an appeal in the case of an arbitrator appointed by the Court. But 
it is not necessary, for the purpose of the point now before us, to adopt 
tliis part of the argument as to there being no appeal wlien an application 
to remit or set aside an award made by an ai'bitrator appointed by the Court 
lias been granted. Tliere is no express alteration in the provisions of tlie 
Code on this point. Tlie only alteration in the language of the old 
section made by s. 522 of tlie new Code has been pointed out, and from 
tills alteration there is no intention to be gathered of giving an appeal and 
altering the law as settled by the Full Bench decision in Chintinun 
[499] Sinqh v. CmaKunnar (1). In considering the difference between 
the old and the new law, I have not overlooked the omission of the 
following words in s. 327 of the old Code, nz., “ sliall be written on the 
stamp-paper required for petitions to the Court, where a stamji is required 
for petitions by any law for the time being in force.” These words were 
concerned with the stamp revenue, and wore repealed by the Court Fees 
Act, VII of 1870, and have no connection with the iiresent subject. The 
conclusion them at which I arrive is that the law as settled by the Full 
Bench case has not been altered by the present Code of Civil Procedure, 
and that the preliminary objection must prevail. At the same time 1 
am bound to say that this is a conclusion to which I come most reluct- 
antly, because it appears to me that, although it is very desirable to 
uphold awards when properly made, the matter contained in ss. 520 and 
021 is matter upon which it would be just and reasonable to allow either 
party, when defeated, to resort to an appellate Court. 


Appeal disniiasecJ. 


(1) B.L.R. Sup. Vol. 505 
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ORIGINAL CIVIL. 
Before 'Mr. Justice Ctianiniiham. 


Shahebzadee Shaiiunshah Begum v. Fergusson. 

[21st and 28th July and 1st August, 1881.] 

Public Officer — Official Trustee — Notice o/ Suit — Tortious Acts — Oiuii Procedure Code 
( Act X oj 1811), ss. Q, 42i — Official Trustee's (Act XVll of 18G1). 

The Official Trustee is a * public oRicer ' within the defioitioo given in s. 3 of 
the Civil Procedure Code. 

The case^ in which a public officcr'is entitled to notice of suit under s. 424 of 
the Code, are those in which be is sued for damt^es for some wrong inadvertent- 
ly committed by him in the discharge of his official duties, and the object of 
giving notice is that if a public body or officer entrusted with powers happens to 
commit an inadverteocc, irregularity, or wrong, before any one has a right to 
require [SOOj payment in respect of that wrong, ho shall have an opportunity of 
setting himself right, making amends, restoring what ho has taken, or paying 
lor the damages be has done. 

The Olfici.al Trustee. therofo~c. is not entitled to notice of suit, when the ques- 
tion to be decided rclatci to the rights of the ersfuts qiie truslent in respect of the 
trust-fund and not to a wrong committed by him. 

[F., 12 M. 250 (252) ; 14 B. 395 M02i : Relied on, 13 CrI. L.J. G5«1G C.W.N 145 
= IS Ind. Cas. 721 : R.. 13 B. 343 (3471 : IIM. 317 (3l8);2e B. 097 (099); 
22 B. 289 (300) (F.B.) ; 2-'> B. 142 (140) ; 2G A. 220 (222); 32 C 1130 (1134) = 1 
C.L.J. 542 ;3AL.J. 341 (315) » A.W.N. f I90(il ; 107 = 28 A. GOO ; 9 O.C. 275 
(278) ; 37 B 213(248); D.. 24 C. 584 (5S7j : 1 L B.R. 152 (153).] 

The plaintilT in this case claimed to be entitleil to a share in a cor- 
taio trust-fund, of wliicli the defendant, the Official Trustee of Beugal, was 
trustee. The trust was one created by tlie Government for the benefit of 
some of the ilescendants of Tippoo Sultan, and contained an ultimate trust 
in case of failur of hairs for the benefit of the Secretary of State for India. 
No notice of the suit iiad been given to tlie ilofendant, who. in his written 
statement, pleaded that bo was ootitlod as a ‘ public ollicer’ to two montlis’ 
notice of the suit under s. 424 of the Civil Procedure Code. 

Mr. Stukoe for the plaintiff. — The Official Trustee does not come 
within tho class of public otficora intended to be included with the provi- 
sions of chap. xxvii of the Civil Procedure Cotie. lie has uo connection 
with Government, fie is not subordinate to any person. It is not neces- 
sary for him to make a reference to the Government before answering a 
plaint. [Cunningham, .1. — The object of the provisions in this chapter 
is to enable the Government to determine wiiother they will defend a suit 
against one of their servants, who is being sued for a tortious act wbicli 
he has commitfcod.] Yes. tho provisions are similar to cases contained in 
various English Statutes. If tho Official Trustee is a public officer, ho 
can only come under tho last clause of s. 2. tho delioition section of tl)o 
Code, as an officer 'Vomunoratod by commission for tho porformance of 
any public dutv." All tho officers referred to are those who have tho 
interests of Govornmont un lor Ihoir ciiargo. They are divided into dis- 
tinct classes — (i) ovorv Juflgo, (ii) covenanted servants, (iii) commissioned 
officers, (iv) officers of Courts of justice, (v) jailors, (vi) police officers and 
health officers. Tho last clause deals with several classes of public 
officers doing duties on holialf of Government, and it would he a singular 
result to[50l] find that the LegislaUire having enumerated different classes 
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of Goveroment servents as public officers, should, in the last clause, mean 
to refer to another and totally dififerent class of officers. ‘ Public duties’ are 
those in which the Government has an interest. It cannot be said that 
the Government is interested in this case, although the Secretary of State 
for India is a party. The Official Trustee takes this trust under a private 
deed. There are two deeds. — in one the Official Trustee is the trustee, in the 
other private persons, and in both there is an ultimate trust for the Secre- 
tary of State. It cannot be said that, in the second deed, the trustees are 
public officers. No one can compel the Official Trustee to accept a trust. 
The only dutie.s imposed upon him are those referred to in s. 32 of the 
Official Trustee's Act, and then the leave of the High Court must first be ob- 
tained under the Act : be is not entitled to notice : it is only under s. 424 of 
the Code that the right can be claimed. There is a material distinction be- 
tween the definition of ‘ public officer ' in the Civil Proce<lure Coda and the 
definition in the Penal Code. The same classes are referred to in both Codes, 
and the definition in the Civil Procedure Code is taken with slight verbal 
alterations from the Penal Code; but the Penal Code has a further clause 
which is meant to define municipal officers. The duties they have to perform 
are of a more public nature than those which the Official Trustee has to 
perform. But these persons are nob ‘public officers’ within the meaning of 
the Civil Procedure Code, and it would be anomalous if the Official Trustee, 
whose duties are of a less public nature, should be held to be a public 
officer. 

The office of Official Trustee was created in order to remedy the 
inconveniences occasioned by the death, absence, or refusal, or incapacity 
of trustees to act. lie is an ‘ official ' trustee ; his duties are not public, 
but private. He cannot be compelled to accept a trust. Under the 
previous Official Trustee’s Act, XVJI of 1843, the Official Trustee could 
be compelled to take a trust. 

The object of giving notice is to enable an officer who has committed 
a wrongful act to make amends witliout going into Court, and the suits of 
which notice must be given are those in respect of tortious or quasi- 
tortious acts ; .\ddison on Torts. [502] 4th Edn., pp. 726 — 764 ; Umphellij 
v. McLean (1 ), Davies v. The Mayor of Swansea (2), Davis v. Curliny (3), 
Fletcher v. Greemvell (4), Attorney-General v. Hackney Local Board (5), 
Flower v. Local Board of Low Lcyion (6). 

Mr. Handley for the dofendant, the Official Trustee. — Chapter xxvii 
of the Cone does not say that the suits of which notice must be given are 
only those in respect of tortious acts. The case of Schnes v. Judge (7) 
shows, that, in order to entitle a public officer to notice, it is not necessary 
that ho should have committed a wrongful act. There the defendant had 
merely received money. [CUNNINGH.AM, -T. — The action was to recover 
money illegally demanded of the plaintiff by the defendant, and paid bv 
him fora highway rate levied by the defendant. He had done an illegal 
act.] Tlie Official Trustee ought not to he in a worse position than a 
Collector acting as the agent of the Court of Wards, who, when sued for 
acts done in that capacity, is entitled to notice : The Collector oj Bijnor v. 
Mnnuvar (8). 

Mr. Lee for the infant defendants. 


Cur. ad. vult. 


|‘2) L. J. Ex. 297. 

(5) L. R. 20 Eq. 626. 

(6) 3 A. 20. 


<1) 1 B. & Aid. 42. 

(4} 4 Dow. 166. 

(7) L, R. 6 Q. B. 724. 


872 


|3) 3 Q. B. 286. 

(6) L.R. 5 Ch. Dir. 347. 



Ill] 


S. SHAHUNSHAH BEGDM V. PERGUSSON 


7 Cal. 504 


RULING. 

CUNNIN'GH.VM, J. — As to the question raised by the Official Trustee, 
I am of opioioti tha^ he is not io the present suit entitled to the notice pro- 
vided by s. 424 of the Civil Procedure C)Jo tie would appear to me to 
fall within the last words of the dehcition of 'public officer ’ given in s. 2 
of the Act. luasmudi as he is "remunerated by fees or commission for the 
performance of a public duty," that duty being imposed upon him by the 
Official Trustee's .\ct, 1864. as bolder of an office to which he is appointed 
by theCbief Justice. Thn Officer appointed under Act XVIf of 1864 re- 
placed ' the Registrar or such other officer of the Court” as the Court 
selected as Official Trustee under Act XVII of 1843. The Official Trustee’s 
scale of r‘4inuneration in the case of transferred trusts is fixed by 
law (s. 11); he is precluded from being a co-trustee, or from invest- 
ing funds otherwise than in Government securities, or as the £503] 
Court directs, or from hohling a religious trust ; the office is a cor- 
poration sole, the interests of one trustee vesting forthwith in his suc- 
cessor; his books are to he inspected by tl)e Chief Justice, who can make rules 
for the safe cu.stocly of trust-funds or the forms of the Official Trustee's 
accounts and statements and the custody of securities. He submits his 
accounts annually to the Chief Justice, who has them audited. Lastly, 
the executor or administrator of an infant or lunatic, to whom a gift or 
legacy is made, or the trustee of anv sucli gift or legacy, may. with leave 
of the Court, transfer it to the Official Trustee, who must, thereupon, take 
charge of it. All these circumstances appear to mo to indicate that the 
Official Trustee is, in the mode of his appointment, the character of his 
duties, the limitations by which ho is reatricteil. and the control to which 
he is subject, a public otlicer ; and accordingly he would, in my opinion, 
be entitled to the notice provideil m s. 424, if it could be shown that suits 
such as the present are within the purview of cliap. xxvii of the Code. But 
I do not chink that they are. Tlie words "in respect of an act purporting 
to bo done hv him in Ins official capacity" must l>e road in the light of the 
nunaet'ous English docisions wbicli have been passed in cases where nulilic 
officers, companies, kc., are entitle*) by Statute to notice ; and it appears from 
thesothat the cases in which notice is necessary areinvariably cases in which 
a public officer is suotl fortlam.igos for some wrong inadvertently committed 
by him in tlio discharge of his official duties ; and the object, as described 
iu Atlorneu -General v. liacknei/ Local Board (1), is, that if a public 
body or officer entrusted with po vers happens to commit an inadvertence, 
irregularity, or wrong, before any ono has a right to reiiuire payment in 
respect of that wrong, he shall liave the opportunity nf setting him.self 
right, making amends, restoring what he has taken, or paying for the 
damages he has done, or, as was said by Lord l-’llonborough in Theobald 
V. Crichmore (2), to protect persons acting illegally, but in supposed pur- 
suance of the law, when the illegality has arisen from ignorance or inad- 
vertence. 

The rule that the notice is confined to suits of ttiis descrip- 
[504]tion was taken for gr.tnte-l iti Davies v. The Mai/or of Siraiisea (3). 
where Willes, .f , tlioii counsel for the defendant, conceded that, in an 
action brought for Inoacli of a specific contract, no notice was necessary. 

In the case referred toby Mr. Handley — Sehnes v. Jnd<ie {4) — the 


(1) L.R. 20 Hq. G-2G. (2) 1 B. & Aid. 228. 

(3) 22 L. J. Kx. 297. (4) L. R. G B. 726. 
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action was brought in respect of an admittedly illegal act done by the 
defendants, and the question raised was, whether in doing it they hona 
fide intended to act in pursuance of these powers. 

Beading chap, xxvii in the light of the rulings of the English Courts, 
I conclude that the intention was to give to Government, as represented 
by the Secretary of State, and to the servants of Government in the 
discharge of their public duties, the same protection as English Statutes 
confer on many public officers and bodies, viz., that when it is alleged 
that they have committed an illegality in the discharge of their duties, 
they shall have time and an opoortunity of making amends before the 
matter is brought into Court. This view is, I think, borne out by the 
entire chapter, and is strengthened by the provision in s. 426 with 
reference to Government electing whether it will undertake the defence or 
not, 


The actions here referred to seem to me to differ essentially from 
those in which the Official Trustee is joined, often formally, often as a 
friendly party, for the purpose of deciding what his duty as Official Trustee 
is in some particular, or of arming him with the necessary authority to 
do some act which he cannot do on his own responsibility. In one sense 
in this c.vse, the action may be said to be brought for the wrongful refusal 
to do some act which the plaintiff is entitled to have done ; but in another 
sense, viz., for the disposal of the real issue raised between the parties to 
this suit, their respective legitimacy, he need not really be a party at all, 
and in any case, it is impossible to regard such a suit as in any sense 
brought for damages, and I do not, therefore, consider tliat it falls within 
the provisions of s. 424. 

Attorneys for tlie plaintiff : Messrs. Watkins and TlnfAihis. 

Attorney for the Official Trustee: Mr. Grcqory. 

.^ttorney for the infant defendants : Baboo N. G.Ncogy. 


7 C. 50S«4 Shome L.R. 158 = 8 C.L.R. SS8. 

[503] APPELLATE CIVIL. 

Before Mr. Jtistice Pontifex and Mr. Justice Field. 


NUFPER ClIUNDER BHUTTO {Plaintiff) V. JOTENDRA MOHUN 
T.UiORE AND OTHERS {Dcfcndants).*^ [l.3th .Tune, 1881.] 

Damftgez — Inundation — Embankmems — Liabilii\i to Repair-^Beng. Act F/ 0 / 1873— 
Hcqs. II, VIII, atid XXXIll of \1\)^—Rc(f, VI of mo^Reg XI of 1829— 
XXXlloJ 1855. 

In a f^uit for damages caused by the overflow of a river through an embank^ 
ment on the dofeudants' Uod. it appeared that the clofoadants bold under a 
kabuliat from Crovernmont, which provided that the xemindar should oot object 
to pay root on the score of drought or inuudatioD ; that he should bear all 
)oss^>s incurred oo that accouot ; and also, that ho should do embaokment work 
at the proper time, and should be liable for loss from negligence. It did not 
appear whether the oobankment was in existence when the kabuliat was granted* 
It was proved that the defendants received an annual sum from Government ss 
a contribution to the repairs of embankments, but such payment was not provid* 
od for in the kabuliat. and no evidence was given as to the terms of the agree- 
ment under which it was paid. 

• Appeal from Appellate Decree. No. 363 of 1880, against the decree of A. J* R* 
Bainbridge. E-cj., Judge of Moorfehidabad, dated the 17th November 1879. reversing the 
decree of B. K. Son. Munsif of Berbamporc. dated the 30th June 1S79. 
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Held, that there was no common law liability to repair imposed on the 
defendants. 

That, it not bavin;; been proved that tho onbankmont in question was in 
existence at the date of ).bo kabuliat, the defendants were not liable raftone tenuree 
and that if the sum paid by G wernment was in consideration of tho defendants' 
maintaining tbc enbankmont in question, and if the terms of the agreement 
under which it was paid showed that it was intended to impose the obligation 
to repair for the public benefit, the defendants would be liable. 

Regulations and Acts relating to embankments in Bengal considered. 
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The defendants in this case were the zemindars of Pavgana Rukun- l.R. 158 = 
povo, which contained a village called Ramesliurpore, hounded on its wests C.L.R. SS3. 
side by the hill-stream or river Daroka. Tho plaintiff was the patnidar 
of Belun, lying alongside and to tlio nortli of Ramesliurpore, and also 
boxinded on its west si<le by the Daroka. Tho plaintiff' complained that 
tlio Daroka [506] liaving burst into Ramoshurpore through its south 
side, had thence inundated Belun : and asserting tliat tho zemindars of 


Rukunporc were hound to maintain embankments to keep out the Daroka, 
claimed damages against tlie defendants, on the ground that, in consequence 
of their neglect to maintain proper emhankments along Ramesliurpore, 
injury had been caused to Belun liy tlie invasion of the water through 
Ramesliurpore. The cleteiulants lield thou zemindari under a kabuliat 
from the Government, dated the .‘lOth May 17U1, which contained the 
following provisoes; — '1 shall not object to pay the full rent on the score 
of drought or inundations. I shall bear all losses on tliat account.” And 
" I shall do omhankment works of tlie said moiiza at the proper time. 
Should there he any loss from niv negligence. 1 will hoar tlie same. " Thu 
plaintiff' contended that, under tlieso covenants, the defendants were hound 
to repair. The defendants denied that any liability to repair was imposed 
on them, and contended that the object of the covenants was to save tlio 
Govornmont revenue in case of loss by Hoods. It was proved that the 
defendants received an annua! sum of Rs. 7-13-1 from Government as a 
contribution to the repairs of the emhankments in the pargana ; hut no 
evidence was given as to the terms of tho agreement under which it was 
paid. The Munsif held, tliat the defendants wore hound to keep up tho 
eiiihankment, and ga\e tlie plaintiff a ilecree for ilamages. This decree was 
reversed by the District .lii<lge. and the plaintiff' now apiiealod to tho High 
Court. 

Mr. Bransitn, Baboo Gurudns JJ-merjee and Baboo Raaii Dchari/ Ghosr, 
for tlie appellant. 

Mr. Bell ami Balioo Nill Madlinh Bose, for tho re-.poudeuts. 

Tho following judgments wore delivered : — 


-I L’DGMKNTS. 

PoxTiFEX, T. (who, after staling the facts of the case as above, 
continued) : — Now if the ilofeiidaiits are liable, their iialiility must exist— 
isi. — By the original or c»)mnioii law of tho land, or 
2nd . — By prescription, or 
'ird.—Rdtiane teniir<c, or 

[307] \lh. L'mler an obligation of public concern, for the observ- 
ance of which |iul)lic money is jiaid to them. 

With respect to 1.5/, the original or comtiion law liability, no autliority 
has been adduced to show that any such liability exists; and oven if it 
did exist, it would scarcely apiily iieyond the repair of the ordinary or 
natural bank of the river, and would probably carry with it tlio correlative 
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obligation of contribution to the expense of repairs by all parties protected 
oi benefited. But the Daroka is a liill-stream liable to sudden freshets : 
and the plaintiff claims tliat the defendants are bound not only to preseiTe 
that natui'al bank, but to erect and maintain an artificial embankment 
without «any liability on the part of the owners of Belun to contribute to 
the expense thereof. I am of opinion, tlierefore. that the defendants are 
not liable by the original or common law. 

Next, with respect to 2nd, or liability by prescription. This could 
only be established by evidence, and the lower Appellate Court has found, 
and indeed it is admitted, that there is no evidence to support a liability 
by prescription. 

Thii’dly, with respect to Zrd, or liability by ratione tcnurce. If it had 
been proved that the embankment on the south side of Kameshurpore 
was in existence on the 30th of May 1794, the date of the kabuliat under 
wliich the defendants hold Kukunpore from the Government, I am inclined 
to think the defendants might be liable at the suit of the plaintiff in the 
same way as the Corporation of Lyme Regis were held liable at the suit 
of a stranger in the case of Mai/or of Lyme Regis v. Henley (1). 

Now the kabuliat contains two clauses with respect to inundations : 
The first clause is — I shall not object to pay the full rent on the score 
of drought or inundation. I shall bear all losses which shall be incurred 
on that account." 

This clause was evidently intended to protect the Government against 
any claims by the zemindar for remission of rent on account of losses by 
inundation. 


Ifut at a much later part of the kabuliat occurs this other clause, 
— ‘ I siiall do embankment works of the said mouzas at [508] the proper 
time. Should there bo any loss from my negligence, I will bear tlie same.’’ 

If tliis was intended, as the defendants argue, to protect the Govern- 
ment from claims for remission, it would be surplusage. .Another mean- 
ing must, therefore, be sought for. It may he said that it was intended 
only to prot«'ct tlie Government by preserving the security for their rent 
intact. This might he a fair aj'guiiient if tlie zemindari was in the neigh- 
bourtiood of a large and destructive river, wliich might not only inundate, 
but absolutely obliterate it, making it an unproductive waste of water. 
But this does not seem to be tlie character of the Daroka, and besides, 
this argument might be pushed further to show that it was equally the 
interest of Government to preserve the adjacent settlements. It is difficult 
to understand why tlie Government imposed the liability under the 2nd 
clause, unle.ss it was for the public benefit. — that is. the benefit of all 
those whose lands would he protected by the embankment ; and the fact 
that the Governmont made the settlement permanent, would be a sufficient 
consideration for the obligation. 

Rut though the Munsif held that this particular embankment was in 
existence at the date of the kabuliat. he seems to mo to have arrived at 
that conclusion upon insufficient evidence; and 1 am inclined to agree 
with, as wo aro bound by, the finding of the lower .Appellate Court upon 
this question of fact, that the embankment in question has not been 
proved to have been then in existence, and if it was not in existence, I do 
not think the zemindar would be bound to maintain it by the terms of 
his kabuliat. I am, therefore, of opinion that the defendants are not 
liable ratione tenur<e. 


<1) 2 Cl. and Fio. 831. 
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Lastly, with respect to 4//t, or liability under an obligation of public 
concern, with respect to which tlie defendants have received, and still 
continue to receive, public money for the purpose of keeping embank- 
ments in repair. The defendants admit that they received an annual sum 
of Rs. 733-1 anna from the Government as a contribution to the repairs 
of embankments in Pargana Rukunpore. This contribution must be pay- 
able under some agreement subsequent to the kabuliat, because it is opposed 
to its terms. The defendants do not produce the [509] agreement, or state 
for the repair of what embankments tlie contribution is made. But s. 36 
of Beng. Act VI of 1873, referring to this contribution by the Government, 
speaks of embankments generally, and also refers to any embankment. 

Now if the defendants receive this contribution by Government in 
consideration of maintaining the embankment in question in this suit, and 
if the terms of such agreement show that it was intended to impose the 
obligation for tlie public benefit, I am of opinion that they would be liable 
at the suit of tlie plaintiffon the principle of the Lynte Reqis cane (1). If, 
however, they can sliow tliat the agreement under wliich the contribution 
is made was solely for the benefit of the zemindars, which, looking to the 
terms of tlie kabuliat and the provisions of Act VI of 1873, seems to me, 
as at present advised, an unlikely conclusion, then the plaintifl would not 
be entitled to sue. 

But no evidence lias been given as to the date or terms of this agree- 
ment, or as to whether it atfocted tliis particular embankment. Assum- 
ing the agreement was not for the solo benefit of the zemindar, but was 
intended to impose an obligation of general and public concern, then, if it 
was general in its terms and applied only to embankments existing at its 
date, it would bo for the plaintifl to show that this particular embank- 
ment did then exist. On the other hand, if the agreement contemplated 
the construction and repair of all emhankmonts necessary for keeping out 
the river, it would ho for the Court to decide whether this particular om- 
bankinont was included within its scope, or rather, whether the particular 
inundation of which the plaintilf coiuplains was caused by the zemindar's 
neglect of his obligations. 

In my o[)inion. Iiuforo dismissing the plaintiH’s suit, some enquiry 
should have boon made with rosiioct to these matters. But, so far as I 
can see. no issue was raised in the lower Courts for this purpose, altliough 
the plaintill raised tlie question. I would, therefore, rcman<l the ease to 
the Munsifs Court for the trial ol those additional issues : — 

1. When was tiio agreeinorit as to contriliution by (iovornmont 
referred to in Bung, .^ct \'l of 1873 nuule, and what were its forms'? 

[310] '1. Did it relate lo (‘mhankments generally, or to sucli as 
might bo necessary for keeping out the river, or lo such only as were in 
existence at its date ? 

3. Was the emhankment. in r|ii(;stion in this suit-, in existence at the 
date of tlic agreement 

4. Was the oliligation imposeil bv the agreement an obligation of 
goncral ami public ccincerii, and are tlie zemindars bound by it lo repair 
the embankment in <pit!'.tion so a-, to make them liable at l liesuibof tho 
plaintifl for special damage occasioned by its breach ? 

Baving tried Miese i.ssues. t lie .Mimsif will reconsider his judgment; 
and if, and when rim case goe-s on .ippisil lo the lower Appellate Couib, 
that Couit must also try tho i-.sue already decided by the Munsif, but not 
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yet tried by the lower Appellate Court, whether tiie inundation complained 
of by the plaintiff was caused by defects in this particular embankment, or 
was occasioned by defects in embankments at Guthla or elsewhere; and 
the lower Appellate Court will reconsider its judgment in the whole case. 
13oth parties will be at liberty to adduce fresh evidence, and the costs of 
suit, including the costs of this appeal, will abide the result. 

Field, -T. — -The defendants in this case are the zemindars of Pargana 
Rukunpore. in which is included tlie village Rameshurpore. The plaintiff 
is the patnidar of Belun, a village, wliich lies to the north of, and adjacent 
to, Rameshurpore. The plaintiff claims Rs. 506 as damages for the 
'destruction of crops, in Belun, which, he alleged, was caused by the fact 
tliat the defendants, being hound to repair certain embankments along the 
bank of tlio river Daroka, neglected to do so: and, in consoquonco the 
waters of this river broke into Belun and inundated the plaintiff’s village. 

The plaint is not very scientifically drawn, but wo find in it matter 
which may l)o construed so as to base tlie defendants' lial)ility to main- 
tain or repair the embankment upon one of the four following grounds, 
which are indeed the only grounds upon which it is possible to base it. 


VIZ. 


1. Common law. 

2. Liability 1)V proscription. 

[511] .‘3. .\ duty created by tho conditions of tlie original grant at 
the time of tlie Permanent Settlement. 

4. \ duty arising out of tho circumstance of Government making an 
allowance for the particular purpose of repairing tho embankments of tho 
pargana. 

Before dealing with those four (juestions, f propose to consider tho 
Regulations and .Acts which have from time to time, boon passed by tho 
Logislaturo upon tho subject of embankments in these provinces, and 
some of which worn referred to in tlie course of tho argutnont in this case. 
Tlicre can bo no doulit that the construction and maintenance of embank- 
ments were common in Mahomedan bimas : and wore, toacortam extent, 
necessary in consjquence of tha pljysical features of the country. Many 
embankments wore maintained by (iovornmont, and this for several rea- 
sons. The necessary works roquirad skill and expenditure which were 
beyond tlie resources of private individuals : or the embankments wore, 
especially in tho district of Moorshudabad and its vicinity, on a largo 
scale necessary and intended for the protection of cho city, which was 
tlio seat of tiio Court, and the surrouiiding country. Naturally tho 
construction, maintenance, and repair of sucli works were entrusted to 
tlio State officials immediately connected with the Court. Other embank- 
ments were maintained liy zaminclars, who. it wdl be romombored, were 
tlion officers of Government, and who were allowed to deduct the amounts 
expended by them from the revenue collected for, and remitted to, the 


Goveriiinonb. 

When arranging tlio terms of the Permanent Settlement, the Govern- 
ment wore very desirous tliab tlie revonua should bo paid in one fixed 
sum : and that there should bo no complication with miscellaneous 
potty charges, wbicb had a constant tendency to increase. It appeals 
to me that s. 72 of Reg. VIII of 1793 was directed to cany out 
tliis intention of Government. This section enacts as follows The 
settlement is to be iiiade. as far as possible, in one neat sum. free from any 
charges of moshaira, zamindari, amlali, poolbundi, cutcliorry charges or 
others of a similar nature, it being intended that all charges incidental to 
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the receipt of the rents of the lands, and independent of the allowances 
of the officers of Government and [512] expenses attending the collection 
of tlie public revenue, shall l)e defrayed by the proprietors from the 
produce of their lands.” I do not read this section as reciting or impos- 
ing any liability upon zemindars to construct or maintain embankments 
as a necessary incident of tlieir zemindari tenure. I think it is concerned 
with a different object, — namely, that of making tiie land-revenue payable 
in one lump sum, not complicated with, or liable to, reduction by miscel- 
laneous or petty charges. At the time of tlie Permanent SeUleinent, 
certain stipulations on the subject of poolbuodi wore inserted in some of 
the kabuliats executed by the zemindars. These stipulations were very ’ 
wide and general, and did not exactly define the liability iin|)o.sod thereby 
upon the zemindars who executed such kabuliats. There can he no doubt 
that the Government was, in 179:3, to some extent alive to the importance 
of the construction and maintenance of these works. We find in the 
preamble to Reg. II of 1793 the following passage : — “ Tlie extensive 
failure or destruction of the crops tliat occasionally avisos from drought 
or inundation, is in consequence invarialdy followed by famine, 
the ravages of whicli are felt chiefly by the cultivators of tlie soil 
and the manufacturers, from whose labors tlie country derives botti 
its subsistence and woaltli. Exi)eriGncc having evinced that adequate 
supplies of grain are not obtainable from abroad in seasons of scarcity, the 
country must necessarily continue sid)ject to tliese calamities, until the 
projjrictors and cultivators of the lands sliall have the moans of increasing 
the number of the reservoirs, embankments, and other artificial works, by 
whicli, to a groat degree, the untimely cessation of the periodical rains 
may be provided against and the lands protected from inundation.” In 
tho Code of Regulations, all of which were [lasscd upon tliosame day, 
the 1st May, 179:3, wo find ono Regulation speciallv concerned with tho 
subject of omlianivinonts, namely. Hog. XXXIil of 1793. The lueamblo 
of that Regulation is as follows 

“ It being necessary tliat provision shotdd lie made for the annual 
repair of certain embankments in ditl'eront parts of tlio country 
which liave been considered as jiuhlic works, and have been kept 
in repair at the expense of Government, in conseqiionco [513] of 
their groat extent, and tho damage to which tlie districts and places, 
for the protection of wliich they have liecn constructed, would lie lialile 
from inundation, in tho event of their not receiving the necessary annual 
repairs : and there being tho strongest grounds for holieving tliat if tlie 
enbankuients, reservoirs, ami water-courses in tlie estates of individuals, 
which are not considered as pulilic works, wore eidargeil or put into a 
proper state of re|>air, and now works of the saiuo nalure made where 
necessary and jiracticalilc, a sulliciont poi tion of I ho crops might lie pre- 
8ei*vod, in seasons of drought or inundation for tlie subsistence of the liody 
of the people, and consequently the recurrence of tho miseries whicli this 
country has so often sulVorod horn famine he prevented, Ac.” Now this 
preamble contemplates einliaiikmenf s of two classes : 

1. Eniliiinkinents which, as public works, were crccte<l and are 
maintained hv (iovurnmont at its own expense. 

2. Jimliankmrnl.s in the estates of individuals which wore not eon- 
siderod as puldic works, hut which llie Govornmont contemplated being 
enlarged or put into a propei -tate of repair, and also conletnplated tim 
construction of new works ol tin; same nature at the expense of individual 
zemindars. 
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Sections 2 to 7 of this Regulation provide for the maintenance and 
repair of the first class, which may be termed public embankments. The 
remaining sections (8 to lo) provide for the making of advances by Govern- 
ment to zemindars for the purpose of enabling them to construct new 
embankments and repair or enlarge the old ones. These advances were 
to be repaid witli J.2 per cent, interest ; and the Collectors were to super- 
vise the expenditui'e of the money so advanced. A penalty of 25 per cent, 
was imposed in case the works were not carried out. This Regulation 
contains no provisions for compelling zemindars to carry out the general 
stipulations as to poolbundi wiiich wei'e inserted in their kabuliats (in the 
kahuliat which has been before us in this case, this stipulation as to pool- 
bundi is generally expressed, no particular embankments being specified 
as the embankments to be kept in repair). .\s a natural result, con- 
stant disputes arose between the zemindars and the officers of Govern- 
ment as to what embankments were to be repaired bv Government and 
[514] what by private individuals. The zemindars were found unwilling 
to take advances upon the tei ms provided by the Regulation : and the old 
embankments were not maintained in proper repair, much less were new 
works undertaken, as the Government Imd hoped they would be. Fresh 
legislation became in consequence necessary within a very few years after 
the Permanent Settlement: and accordingly wo find a new Regulation 
enacted in ISOfi, Regulation \’I of that year. The preamble to this 
Regulation contains the following significant recital : 

“ Whereas it is essential that further provisions should be made for the 
more effectual repair of tlie embankments which the zemindars and talook- 
dars are bound. und(>r the conditions of the Permanent Settlement of the 
land-revenue, to maintain at their own expense, I'cc.” Sections 2 to 
10 of the Regulation provide for the repairs and maintenance of public 
embankments, and the duty of carrying out these works was to he 
discliarged by Emljankmcnt Committees. Then comes s. 11. Tliis section 
invested the committees with a general control over tlie emhankments 
which were repaired at the expense of tlie zemindars and farmers, as well 
as those which were maintained by the Government, and the section pro- 
ceeds : “ By this rule it is not intended to interfere with zemindars and 
farmers in the repair of the embankments situated in tlie lands lield by 
them, so long as tliat duty shall he effectually and uroperly performed. 
The committees shall, however, bo at liberty, whenever they may deem it 
necessary, to call upon any zemindar or fanner, either by a jierwana from 
themselves or through the Collector, as may bo deemed preferalile. to 
make sucli repairs to the embankments situated in the lands of such 
zemindar or fanner as may ho required. Shouhl any zemindar or farmer, 
after tlie receipt of such perwana, neglect to make the necessary repairs, 
the committee shall submit to Government an estimate of the expense re- 
quired for that purpose, and the repairs sliall, in all sucli cases, be made 
by the otlicor of Goveinment, and tlie expense recovered from the zemindar 
or farmer who was liound to keep the embankments in a proper state 
of repair.” The remaining sections of this Regulation provide for [515] 
cuts and sluices in embankinonts. and for the prosecution and punish- 
nioiit of peisons damaging oi- injuring embankments. No provision 
was. however, made for determining whether any particular embankment 
was one which the zemindar was bound, under the conditions of the 
Pcruiauent Settlement, to maintain at his own expense. .■\nd further, we 
find no provisions as to the manner in which sums expended upon the 
repair of embankments were to ,be recovered from the zemindars, if they 
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did nofc discharge them voluntarily. But in those days the rule laid down 
had only just commenced, and no zemindar would have thought of resist- 
ing the perwana of the Embankment Committee, or of the Collector, such 
a perwana, issued under tlie express authority of a Kegulation, being 
regarded as an order of the Sirkar or Government. The power of the 
executive being thus brought to bear directly upon the zemindars in this 
matter, there appears to have been no further difficulty felt for a number 
of years, and we find no further legislation till 1829. ® 303 = 

Reg. XI of that year merely abolished Embankment Committees, and * Shorae 
transferred their duties to sucli officers as might be appointee! by the ^ 
Governor-tioneral in Council. Wo have notliing then till we come to .\ct® C ***■ 
XXXII of 18.0o, whicli repeals the previous Regulations, and substitutes 
amended provisions therefor. The provisions of this Act are biiefiy as 
follows : A public embankment was defined to 1)6 an embankment now 
or hereafter kept up by tlie officers of Government at the expense 
eitlier of Government or of any private individual. In many instances 
zemindars, in order to escape the responsibility and trouble of maintain- 
ing and repairing embankments by their own agents, luid compounded with 
Government to liave the work done by i ho officers of Government who liad 
cliarge of the public embankments. It is matter of liistory that the Raja 
of Buvdwan gave up the annual sum of Hs. fiO.OOO, wliicli. at the time 
of the Permanent Settletnenr.. was deducted from his jama in considera- 
tion of liis undertaking the duty of pooll)iu)di. But to return to tlie Act 
of 18.‘);j, a Suiiorimendent of Embankinents was appointed under the 
provisions of this .\ct, aiul lie was vested witli large iiowers ofefiecting im- 
provements --{ii by taking over iirivate embaukiuents, (ii) liy removing those 
which [516] prove obstructive to drainage, Ac., (iiil by changing the lino of 
any public end tankmen t or making a new one, and (iv) by enlarging, Ac., any 
emliankment. Tlie Revenue authorities wore now for the first time vested 
with exclusive jurisdiction in all matters provided for bv the .Xct, and tho 
jurisdiction of tlie Civil Court was oxpiessly <?xclmled. There was also a 
piovision in s. 0 that tho cost of keeping up private embankments taken 
under (iovermnent was to be charged upon jKn-sons liound to keep uj) such 
emliankments. Ibit in this Act, as in previous enactments, no provision is 
made for deciding in any |iarlicular case whether any individual embank- 
ment is to be re|)aire<l at the expense of Government, or at that of the 
zemindar in wbo.^e estate it is situated. Tin* rest of tho \ct jirovides for 
comiiensation r.o (lersons injured liy flie works, sluices, and cnls, fer spe(Mfi- 
cations and estimates of the exiicnse of keeping up the emhankments main- 
tained at the cost of tho zomimlars and others, and for the n'coverv of these 
ex|)onses as arrears of revenue. The law remaim‘d in the stale in which this 
Act of I8.j.‘j left it until ix'i'-i. wlien .\ct \Toflliat year wasenaetedhy the 
Bengal Council. Tlio .\ct rc‘peal«Hl Act XXXI j of 18.*>*). It delined a public 
embankment to he an embankment mainlaineil liv the ollicers of (Joverii- 
ment. Tlie main features ol this Act were these:- -ti) The powers of tho 
Suiiorintendent we.re transferred to tlie Collector, and enlarged for tlio 
construction of ne.. nerks iin«l fm- iniprovemont. In fact, by the Act of 
iH.j.j, and more esjieci ills by tliis Act of the Bengal Council, the Collector 
was invested witli ani liorif.v similar to that exercised, hv the Coiimiis- 
sioners of Scssers in Ihigluiul under tlie h Henry \ !. c. ■') : d .v } Will JV 
c.22:-t .V.> Vicl,. c. l.'>; I2.S Id V,ct., c. fiO ; '.y o , vict.. c. T, | . and othor 

Matutes. (ul Tlu- ce.,t . -d all works executed uiidcr the Act were to 
ho borne laloahlv h\ tho /omindarsof the estates in whidi were sitnateil 
the lands henofilod or protected by tho rop.iir.-; or works executed. 
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Similarly in England all persons whose property derives any 
U.^13. advantage fiom tlie works of the commissioners may be assessed in 
, respect of that property : v. Wilson (1). The J^emindars [3171 

to levy a certain proportion of these expenses from 
LATE tlie tenure-liolders who were subordinate to them. Now it may be 

Civil, contended that the adoption of this principle of rateability in this \et 
7C S05= to*'; o“ the part of Government of this 

i Shome ® I^omted out. had existed in former enactments,— 

R 158 = •’‘■'"O’ple, tliat IS. of making individual ;{emindars personally liable for 

c L R B53 niaintaining those embankments which wore situated in their 

•estates. Now, from wliat has already been said, it will be seen that the 
change thus made in the law had theelTect of introducing into this country 
a pnncijile which has long existed in England, and has been recognized and 
regulated by the Statutes of Sowers, under which the burden of keeping 
up sea-walls, embankments, and similar works is thrown rateahly ujion 
tlie persons whose property is heneHtod by the construction and main- 
tenance of tliese works, (iii) The Engineer was invested with certain 
powers for the repair of public embaukinents ; these ijowers to be 
exorcised subject to the control of the Collector, (iv) A specifica- 
tion, to be found in Sell. D of the .\ct, set out and enumerated, for the 
first time, the emliankments which are maintainable at the expense of 
(Toverninent : and the Eieiitenant-Governor is vested witli power to enter 
any new einbankineiit in this schedule or to remove any existing embank- 
ment tliorefrom. Iv) Schedule E contains a further specification of certain 
sums contributed atimially in accordance with custom for certain pargaiias 
in the Moorsliedabad District towards tlio maintenance of the oinbank- 
meiits thereof, and it is to he observed tluit Riikimporo —the pargana with 
which this suit is concc'rncd — is one of the parganas specified in that 
schedule The jurisdiction of tlie Civil Courts is excluded in respect of all 
things done umlortlie authority of the Act. 

I now turn to the four <]iiostions wliicli, as I have already mentioned, 
have to lie disposed of in order to tlie decision of this case ; and the first 
of these ipiostions with whicli I have to deal is. whether tliere any 
common law liability cast uiion tlie defendants to repair tlie particular 
oniliankmeiit with wdiich tliis case is concerned. Now, in the whole of the 
legislation whieii I have just examined, there is notliing to be found wliich 
[51Qi prosui>i)oses or assumes any such liability ; and this point is of the 
more imiiortanco when we rememher that tlie preamliles of the old Regula- 
tions contain, in very many instances, a recital of what the framers of 
tliose Regulations considered to he the antecedent common law of the 
country. The only liability spoken of is a liability based upon the 
conditions of the Permanent Settlement, an<l this is very dill’erent from 
common law lialiility. If tliore liad been any such common law liability, 
it wouhl have lieeti unnecessary to insert special stipulations in the 
Permanent Settlement kahuliats. It would he reasonable to suppose tliat 
the prnprietor of an estate Ixndering upon a river sliould not be allowed 
to alter the natural condition of the land so as to cause injury to his 
noighhours liy lotting tlie water in upon their lands; hut tliere is nothing 
r(!asonahlo in the supixisition that such a jiroprietor should he compellable 
to construct and maintain artificial works in order to confer a lienefit 
upon his neighbours by protecting their lands from inundations that 
would happen in the normal state of things. He might himself receive 
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little or no advantage from expensive works, the benefit of which would 
be enjoyed by strangers, who had contributed nothing towards their 
construction or maintenance. According to my view and so far as I liavo 
been able to discover, there i.s under the common law of this country no 
liability cast upon a riparian proprietor to construct artificial works or keep 
them in repair. There is no sucli common law liability in other countries 
so fai as I have been able to di-scover. In England, it has been decided 
in the case of Hadson v. Tahor (1). that, apart from prescription, there is 
no liability cast on a frontager to maintain walls for the protection of tlie 
land. At page 294 of the report in this case, the ancient usage of the realm 
is discussed; and Lord Coleridge. C.J.. savs:— The whole of “ this 8 
procedure IS entirely inconsistent with the notion that, at common law, 
the frontager could be compelled by action, to repair any part of such 
defences which had been injured by the outrageousness of the sea ” 
And an examination of the rest of the ju.lgment will show that, accord- 
ing to the view taken by the Court of Appeal in that case, there is cast 
p>9J upon a frontager, by the common law, no liability to put fresh ma- 
tjirials un the top of a sea-wall, from time to time, in order to keep it up to 
the proper height. See also the report of this case in the Court below (2) In 
the case of V. 2h,- Pa<,hn„u Commissioners (3). it was deckled that no 
obligation lay upon persons occupying lands adjoining the sea to erect 
works tor the protection of their neighbours, and that there was no liability 
to indemnify them against loss. In the case of Morlmu! v. Cook f 1) there 
was an acre-scot levied rateably for t he repair of these works. It was there 
Daseil upon covenant, and this covenant was held to bo landing on purcha- 
sei^ without notice thereof. An examination of the cases iiiion this suh- 
joct will show that the liability to construct or rc|)air sea-walls was in 
soine instances, imiiosed on mdivi.luals l>y covimant amongst themselves • 
Hiid, in other instances, is regarded as a iiahilitv of contrihiiting rateahlv 
iinposeii hy the common law upon all persons benefited h tlio construction’ 
-Kl maintenance of such wi.rks. In . he case of AVe v. A/io Conun'l!^:^ 

"l ''T iV" P-*r-onsenjo>ing thehemditol a 

sea-u.LlI are hound and hahl,* at common law to repair and maintain it in the 

aosence of any stiocial custom or contract for that purpose. This Iiahilitv 

s oiipose.l to the supiiosiMon of any exclusive lial.ihtv on the j-arl o( an 

own 1 or mamlain a sea-wail or embankment upnuu 4 ,is 

onn land lor the henetit of his neiglihotu 's land. 

Then, .ccundly. are tliedefendaiits liable by i.rescripLion ? On this 

w li,;, rr- t "?'■ "" '’■■'■-ni.t',,,, i,a, i.c4;, 

i isliulby the evidence an<l very strong an.l elear evi.lenco woiil.l ho 

V 7^"' sv” pre.sc.ription. In the case of .Ve.vm 

Hie Shyewsoorr,, .,n-} ll.r.-tor,! Rntlfra,, Comouni, (lit i,.,fnr,l 

a ercoursi- calh.l A>hr<.n Mrook, Mowing through the plaint iiVs ' hmd 

lK.n d, verted tor upward, of torty years hy a canal com pan v 

[92oTst- t 1 ' ■*'/ Hood water in its natural 

.tale. Ihe canal was disc.mt miie<l. and tlie waters restored to their 

Com-M Tl'jr' '*!*'' land thereby Hooded and damaged Tho 

said Plaintill had no leg.d ground ofcomi.laint. Elackhiu n, -I. 

Mfoie tlie canal was ma.ie, the person whose estate the 
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plaintiff now has, had the ordinary eights and liabilities of a riparian owner 
on the banks of a natural stream. He was entitled to have the water 
flow to him in its natural state, so far as it was a benefit, as, for instance, 
to turn his mill or water Ins cattle : and he was bound to submit to receive 
the water, so far as it was a nuisance.” Now, this is a strong case, seeing 
tliat the canal works had been in existence for more than forty years ; 
and notwithstanding this, it was held that the plaintiff had no legal right 
to tile continuance of the benefit confoned upon liim by their construc- 
tion. See also Hudson v. Tahor (l), where it was remarked tliat the mere 
fact that eacli frontager had always maintained the wall in front of his 
land, and tliat no one had thought it necessary to erect a wall to protect 
liis land from liis neighbour’s land, was not sufficient evidence to establish 
a prescriptive liability on the part of the defendant to maintain the wall 
for the protection of tlie adjoining landholders. 

I come now to the third question — .\re tlie defendants bound by the 
conditions imposed upon tliem by the original grant made at tlie time of 
the Permanent Settlement ? The stipulation in their kabuliat is as fol- 
lows ; — ”1 sliall make embankment works of the said mou^a at the proper 
time. Should there be any loss from any negligence, that loss shall 
1)0 mine. ' Now I think tliero can be no doubt that tlie effect of s. 67 
of Keg. \’11T of 1793 was to make this stipulation in the kabuliat 
liindiiig upon them for all future time. It is possible that this stipulation 
WAS made in the interests of the ryots and was in furtherance of the 
policy which the Ciovernment of the time enunciated in many of the 
Regulations — the policy, that is, of protecting and providing for the 
interests of the ryots. Two points have to be considered in connection 
with the <uiestion with whicli I am now dealing: first, if there was such a 
lial)iliL\' impo.sed bv the original grant, can tlie plaintiff maintain this 
[521] suit, seeing that he was no party to that contract, if the term 
‘contract’ may ho applied to the agreement entered into between the 
(Tovornment and the zemindar: and sccoiuHij, is tlio embankment with 
which this case is concerned within the provisions of that stipulation ) 
Now. that the i>laintiff‘ can maintain this suit, I think the case of The 
Manor of Lnuie Hcffis v. Ilcnleii (‘1) is an authority. In that case. Park,.!., 
said ' It is. however, further urged, that whatever engagement the Cor- 
poration may be under as between them and the Crown, so as to render 
them liable either to forfeiture of their charter, or any other proceeding 
by the Crown, yet that no stranger can take advantage of such engagement 
and maintain an action. It is admitted tliat if their liability arose 
l)y prescription, they wouhl ho indictable, and also an action would lie 
for sjiecial damage, as in the Mayor, dV., of Li/nn v. Turner (3), 
Chiirehman v. TunslnlU), Payne v. (5), and many other authorities 

which it is unnecessary to cite; because it is clear and undoubted 
law, that wherever an indictment lies for non-repair, an action on 
the case will lie at the suit of a party sustaining any peculiar damage. 
Now. we are unable to see any sound distinction between a liability 
h> prescription and a liability arising within time of memory, but legally 
created. We do not say that prescription necessarily implies a charter 
or grant, but it necessarily implies some legal origin, and a chartei 
woiiM be a legal origin. Siqipose that a prescriptivo obligation wei;e 
alleged, and that a charter granted before time of memory wore produce , 


U) I-'. R. i Q- B. P'v- 
(i) Hardr. \G2. 


1 N. C. 222 
(6) Show* 265. 
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and so the legal origin were sliown, would that destroy the prescription ? 1881 

Certainly not. Would the obligation arising from that charter have been June la. 

less binding within a few years after it was granted, tlien it is now after 

a great lapse of time ? Certainly not. If then the origin be legal, how Appel- 
can it be important when it took place ? We do not go the length of LATE 
saying tliat a stranger can take advantage of an agreement between A CiViL 

and B, nor even of a charter granted by the king, where no matter 

of general and public concern is involved; but where that is the case, 7C 505 = 
and the king, for the benefit of the public, has made a certain * Shoroe 
[522] grant, imposing certain public duties, and that grant has been L R 138 = 
accepted, we are of opinion that the public may enforce tlie performance of ® C-l'-R- 393. 
those duties by indictment, and individuals peculiarly injured, by action." 

Whether the grant to the defendants in tliis case was a matter of sulli- 
cient general and public concern, is a question which I think it will be un- 
necessary to decide upon tliis part of the case, because, upon the second 
point which I am about to notice. 1 am satisfied that no lialiility under 
the conditions of the kahuliat can be enforced as to this particular om- 
banktnent. Were it otherwise. I would have no he.sitation in deciding that 
both the grant and the stipulation in the grant were of general and pulilie 
concern. 


Tlio second point to be considered in connection witli this third 
question is, whetlier tliis particular ombankinont is wiihin the covenant 
contained in the defendants' kahuliat. The Munsif has found that it is, 
but it appears to me that this finding is based on insufficient evidence ; 
and I concur in the decision of the District .fudge upon this point. It 
was argued before us that the condition in the kahuliat ought to apply, not 
only to tho ombankrnents which were in existence at the time of the Per- 
manent Settlement and which might have been supposed to he within the 
intention of tlie Government and tho zemindar who executed tho kahuliat, 
but also to all embankments wiiicli might at any future time be considered 
necessary for tho protection of the land ; hut this is an argument in which 
I am unahio to concur. Tho progress of the country and of engineering 
skill, iuul tho increase of population necessitating tlie hringing of fresh 
land into cultivation, have, within recent years, rendered possible and 
created a demand for works of reclamation ami ilrainage whicli cannot 
reasonahlv ho supposed to have hcoti within the contemplation an inten- 
tion of the Government and tho zomimlars of 179;i. I lliiuk. tlien, that 
the only reasonahio construction to lie put upon tho kahuliat is. that tho 
zomindar is hound to repair such omh.inkmonts as in 179:1 and previously 
had usually licen re|)aiied l)v the zomindar. ,\stho District -Tmlge has found 
that the particular (Miihaiikmcnt in this case does not fall within (,hat 
category f think tliat tlie defendants cannot lie made liable to repair this 
L523J emhankineiit iqioii the basis of anv stipulation contained in tho 
original kahuliat. 

Then, as to the fourth and last point, are the defendants hound to 
repair by reason that tliis is one of the omhankmonts for the repair of 
which thev receive a contrihution from the Government I t hink that there 
IS not sufficient evi.lence iqion tue record to enable us to determine this 
point, and that; there ought to he an emiuiiy as to the circumstances undei- 
which, and the objects for which, this allowance has l.een made by Gov- 
ernment : and 1 concur in the reman.l order proposed hv my learned 

” Case remanded. 


HSrj 
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APPELLATE CRIMINAL. 

Before Mr. Justice Cunningham and Mr. Justice Prinsep. 

Hursle Mahapatro {petitioner) V . Dinobundo Patro 
{Opposite Partij)r (l3th July, 1881. j 

Tributary Mehals—ilohui bhunj— Jurisdiction— British India. 

A British subject residiDR io Midnaporc. in B>ngaJ. was chareea before the 
Mahjraja of Mohurbbunj with having oommitted the offence of defamation in 
Mohurbbunj in the Tributary MohaU, On an application made bv the accused 
lo the Mag^irate of Midoapore. objecting to be tried by the Raja of Mohur- 
bhuu] the Comrai sinoer of Cuttack, who was also Superintendon-. of the 
Tributary Mebals, d recied that tbe case should bo transferred to Midnapire 
and triea by the Magistrate of tbe district, wbo had tbe power of an Assistant 
Superintendent of tbe Tributary Mebals. The accused, while beir.K tried, 
mosed the High (.ourt to set a«ide the proceedings at Midnaporo, on the ground 
that the offence not having been committed witbin the district, the Magistrate 

wn. acting without jurisdiciiou. 


Held, that tbe proceedings were without jurisdiction. 

/‘-ir CUNNINGH.AM, -T . — The Tributary Mehals are now. a« they were in 1874, 
a portion of British India, which the Government of India has been pleased to 
exempt (rom the ordinary law and jurisiiction of the Courts, and to g jvorn by 
means of .special officials and enactments. Wbatever may be the powers of Gov- 
ernment as to Mohurbbunj, those powers do not extend to (524J empoweiing the 
legally constituted tribunals of a British district to follow in that distr et, and 
in the case of residents in it. any procc luro, and to exercise any othtr jurisdiction 
than that created by the law. 

Per Prinsep, j. — T he territory of Mohurbbunj is a part of British India, but 
at pre-cot not subject to any laws not specially extended to it. Tbe Tributary 
Mebals being British India, and being excluded from tbe operation of all the laws 
in force ill British India, unless expressly extended to them, tbe orders of Gov’. rn- 
ment conferring powers on particular officers over criminal offences committed 
within these mchaU ate ultra vires. 

[R . 8 G. 986 (F-B.) : ‘I C. 288 {290}.) 

The facts which gave riso to this rule being issued were as follows : — 
cotuuiaiut was preferred to the Raja of Mohurbbuaj by oue Dino- 
hundo Patro, the dewan of the Raja, charging the petitioner and two others 
witii libel. Thereupon the Rija issued summonses and warrants for the 
attendance of the accused, one of whom, the petitioner, was a ryot of the 
Raja's, holding lands and residing in Midnaporo. The process was sent 
to the Magistrate of Midnapore for the purpose of being executed, and the 
potitioiior then applied to the Magistrate not to execute tbe process, not 
on (lie ground that the Raja had no jurisdiction to try him. but that a& 
the Raja was nerhonally concerned, a fair trial would not be held. 

The ^^agistl•ate. on the 30th Juno 1880, forwarded the petition to the 
Superintencient of lh*3 Triiiutary Mahals, an office then held by the Com- 
missioner of Cuttack ; and he, on the 12th July, addressed the Raja, re- 
questing him to make over the papers of the case to the Magistrate of 
Miiluauore. who was also vested with the powers of an Assistant Superin- 
teniienb of Tributary Mebals. Two of the accused wore then summoned 
to appear before the latter olhcer, and after several witnesses had been 
examined, he. on the 13th December 1880, framed a charge against them 


Criminal Motion, No. 27 of 1881. against the order of J. C. Price, Esq.,. 
Magistrate of Midnaporo, dated the 13th Dccrmber 1880. 
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uoder s. 500 of the Peoal Code. This charge was eotitled as made by 
the Assistant Suneriiitendent of the Tributary Mehala ” and was as 
follows : — 

I. J. C. Price, Officiating Assistant Superintendent of Tributarv 
Mehals, hereby charge you, Hursee Mahapatro, Baidi Bagh. as follows:— 
That you. on or about the end of Fhalgun last, at Baripada. iu Moliur- 
bhunj, defamed one Dinobnndo Patro, naib of Nyahasau Parganna. by 
saying that ho had taken a [526] bribe of Rs. 5,000 to pet the Nyagram 
Rajah a loan from the Moliurbhunj Maharaja of Rs. 25.000: also 
by referring to. and confirming the allegations made in, a petition 
previously sul)inittei.l to tiie Maharaja, and thereby committed an offence 
puiiishahio under s. 500 of the Indian Penal Code, and within the cogniz- 
ance of this Court. And I hereljy direct that >ou be tried by the said 
C>ourt on the said charge. 

(Sd.).J. C. PRICE, 

The hiUi Dccemhei . MfW. Asst. SupJt. 

Too prosecution tlieii proceeded f ill the 18th January, when one of 
the ac(5use.| acupiir.r.ed, the charge as against him being al)andoned. 
Tne otlier accused tlien entered into f>is defence and called witnesses, but 
previous to judgment lining delivered, ho moved the Jligb Court to sot 
aside the urocee.iinus as fiaving fieoo without jurisdiction, and obtained 
tlie I'ide which, now caineori to lie argued. 

The .-i'/r JC-if-’-dewnil (the Hon iile G. C. Pnu/) with liiin Mr. 
Phillips, appeared to show cause on liehalf of Dnioliimdo I’atro, the devvan 
ol theMahaiajii of Mohurhliiinj Tlic first iiiiostioii in this ease is tlic 
jurisdictio 1 of this Court to inferfero in the matter, We contend tliat 
Mr, Price, as .\ssistant Superintendent of the Tiibufary Melials. is not 
a Court suhorilinate to this Court, and tluuaJoro not under this Court s 
powers of control and supervision. He was not acting as a Magistrate, 
hut und.'i- a dilfeivut uaiiaeitN . w;.. that of a political ollieer, a”id tin's 
Court can oiilv interfere when lie is aeling usa siihordinate Court, as it 
has no sucli powers over |irivalo iii<livi<luals. Moreover, this jurisdiction 
lias heen exercised under orders from the liOcal ( iovornmeiit for a long 
senes of years, and cannot now he ipieslioned on a rule like this, and this 
<|ueslioii should not he raised on an application of tins Itind. especially 
'vheii iioLhiiig li,is set laa-n done. We lurtlier contend that Mohui hhuti'j 
IS not Pritish India, hut foreign territory, lor tlie Regulations do not 
show thaMt j. ihilish lei ritoiA. l(fi-\.v I X.. ll.i .\i. .J._ls tiie (dovennnent 
Lo^bJ nipresentcil ■ W ; ouglit to know if iliu (JoverniiieiK eonech; that 
Moiuirhhuni is nol aiio.tion of Rriti^h In.lia.l We <lo not anjiear lor 

the (loverniueiit on the iireseni occasion, as tliev have had no notice of 
tile rule. 

Mr. lollnwetl tui Mic sairu? siili*. 

•■"d'l'-i-'- ef tlie rule. This Court has jurisdieti..,. 
uvei all .M igisti-.ile-, who are sul) >rdiuate, wliiU lier the\ piofess to act as 
such IU- not. Mr. Pi iee i-, .i .M.igistr.ite or.linarilv subject to this Court's 
powers of su lerin en-leiie •. and ho is acting as a 'Court' and tr\ in- a case 
within tl.ejurisdietioii ol tins Cuurl. thougli lie mav choose to caHliiuiself 
Assistant Supe, •intend,. ..It of Ti il.utarv Mehals.” an oHice unknown to 
the law. 11. • niusl show that the law allows liiiii. to act as s.icli will, out 
" ing .suhject to the •^upenritendenc- ol tliis Court, If a -lud-e or a Ma-i • 
trate convicts any sul.ject ,d' Her Majesty, .such .Iiulge Cr Ma-isiriti. 
cannot oust the junsdiclion ut this Court l,y .saynig tl.at lu- had con- 
victed not in his judical, hut in his executive, capacity. It is iiinuaie, ial 
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how Mr. Price chooses to describe himself in the proceedings, for that 
will not alter the case or his real character. [CUNNINGHAM, J. — Have 
>ou any authority on this point?] There is a well-known class of cases 
where tliis Court, under s. 15 of the Charter, has set aside proceedings of 
Maj^istrafces under s. 518 of the Criminal Procedure Code, which are 
^expressly declared by law to l)e non-judicial proceedings; see Banee 
j^Iadhitb Cjhose v. Wooma Natlt Roy Ohoirdhry (11, Chiauler Cooniar 
Roy V. Omefih Chundcr Mojoomdar (2), Srcc Nath Dutt v. Unnoda 
• Churn Dutt (8). The principles of these cases apply to the present case, 
and tliey were considered by a Full Bench ; In rc Chundcr Nath Sen (4). 
And ayain subsequently considered by all the Judges in Gopi Mohun 
Mullick V. Taramoni Chou'dhry (5). In Shuriit Chundcr Banerjee v. 
Bania Churn Mookorjee (G), I contended tliat this Court [527j had no 
power to set aside, on revision, an order of a Magistrate not made 
in liis judicial capacity; but Morris and White, JJ., decided against me, 
on the ground that the Magistrate liad acted without jurisdiction, and 
that case has been followed liy otlior Judges. Tliis Court has, therefore, 
jurisdiction under the cliarter to set aside tlie proceedings of a subordinate 
Magistrate, which are themselves witliout jurisdiction. The next question 
is, wlicther Mohurhliunj is a part of British India and subject to the 
Code of Criminal Procedure. If it is not British India, then my client 
can only be tried under the provisions of the Extradition Act, and by a 
Court subject to the ordinary jurisdiction of this Court. But if it is not 
Britisii India, then my client cannot l)e tried in Midnapore, as that 
would lie contrary to the provisions of s. 63 of the Criminal 
I’rocedure Code. [CUNNINCiH.VM, J. — But we liavo the uower to transfer 
a caso lo Midnapore if we choose.) Yes, if Mohurhhunj is British 
India, and in that case my client would he tried by Mr. Price in Ids 
capacity of Magistrate, and have a right of aiipeal to the Sessions 
Judge, to which we do not object. He objects to bo tried by a Court 
whicti the law does not recognize. But I contend that Mohurhhunj 
is liritish India ; see Hunter’s Statistics, Puri atul Tributary IMohals ; 
Pegs. IV of 1H(M. XII of 1805, ss. :K). 37. XIII of 1803, s. 13, XI of 1816, 

V of 1818, s. 6, Act XX of 1850: and Damodar Oordhan v. DcoramKanji l7). 
Mohurhhunj being part of British India, and not included in the 
Scheduled Districts .\ct, the orders of the (iovernment empowering 
Mr. Price, tlie Haja of Mohurhhunj, and the Commissioner of Cuttack to try 
cases are ultra t ires ; atid if it be contended that Mohurhhunj is not a 
jiart of Britisii India, then the (lovernmont should have notice before your 
Lordships decide that (juestion. 

The Court, accordingly, took time to consider, and subsequently 
directed notice to he sei-ved on the (iovernment of Bengal. The case was 
then re-argu<*d, and Mr. Phillips, Standing Counsel, appeared on belialf of 
tlie (iovernment, and contended that Mohurhliunj was not a part of British 
India. He [528] referred to Lachmi Narain v. Raja Partnp Sinyh {8), 
and objected to the jurisdiction of the High Court. Mr. M. (ihose re- 
argued the whole case, and contended that Mohurhhunj was within British 
fndia. and that the trial of the petitioner in Midnapore ought to ho set 
aside. 


(U 'll W.R. Cr. 2G. 

Ci) 23 W.R. Cr. 34. 

(.'ll 5 C 7 = 4 C.L.R. 309. 
(7^ 1 B. 3f>7. 


(2) W.R. Cr. 78. 
t-n 2 C 29;{. 

{6» 4 O.I. R. 410. 
(8) 2 A. 1. 
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The judf'ments of the Court (Cunningham and Prinsep, JJ.) were 
as follows : — 

JUDGMENTS. 

Cunningham, J. — This case comes before us in the exercise of our 
powers of Criminal revision. 

The facts, as set out in the petition of Hursee Mahapatro, are as 
follows : — 

complaint was preferred to the Raja of Mohurbhunj, charsing the 
petitioner and two others with libel. Thereupon tlie Raja issued sum- 
monses and warrants through the Magistrate of Midnapore for the attend- 
ance of the accused, who are residents of tliat district. The accused 
petitioned Mr. Price, the Magistrate of Midnapore, that the case should not 
be tried by tlie Raja. The Magistrate forwarded the petition, on the 30th 
June 1880, to tlio Superintendent of the Tributary Mehals (a post 
occupied by tlie Commissioner of Cuttack); and on the i2th July 1880. he 
addressed tlie Raja, requesting him to make over the papers of the case to 
the iVIagistrate of Midnapore, "wlio," it was observed, *' has the powers of 
an Assistant to the Superintendent of the Tributary Mehals.” Tliis 
otticer. under his usual olbcial seal, summoned two of the accused. They 
appeared before liiin, several witnesses were examined, and on the 13tii 
December 1880, he framed a charge against them under s. oOO of the 
Penal Code. This charge was entitled as made liy “the .\ssistant Suiier- 
intendent of the Tributary .Mehals.” 

On the IHtli January 1881, the prosecution was abandoned against 
one of tlic accused, and Mr. Price directed liis acquittal. 

The roniaining accused then examined liis witnesses, and tlie case 
was argued. Judgment has not yet been ilelivered. and the accused has 
now moved the lligli Court to set aside the proceedings as having been 
without jurisdiction. 

[529] The fiuestion hidore us is, whetlier the proceedings before 
Mr. Price, either as Magistrate of Midnapore. or as .Assistant Superinten- 
dent of tlie Tfihutary Mehals, have Ix'en without jurisdiction : and wliether. 
supposing tliem to ho without jurisdiction, lie is, in his capacity of .Assist- 
ant Superintemlent of the Tributary .Melials, aiiienahle lo tlie revision 
powers of t he lligli Court. 

The estate of the Raja of Killa Mohiirhlumj forms a portion of territory 
which was ceded by Mio .Mahrattas to tlie Hritish Govermnont in 1803 ; it 
forms on(> of a group of estates known as ” the Tributary Mehals.” 

The history of thes<' niidials. as shown by the Re^iulations, .\cts, and 
orders of (ioverniuent, and so far as coneerns the inesent enquiry, is as 
follows ; — 

Reg. I Vof 1801. after reciting that the jirovince of Cuttack, including 
Balasore anti other ilepeiidencies of the said provinc<‘'., Iiad been ceded to 
the East InfliaCnmpany in full sovereigntv, and that it was necessary to 
provide for the a<liiiinistration of criminal jusliee. forme<l the province 
mto a ‘ /ilia' with two divisions, and a Magistrate in each ; extended the 
Cnininal Ri-iilations of Meiigal ; hut provided that the Court should not 
have power to take eogiii/ance of cases committed liefore the MMi Octolier 
l80;h the date on whicli the fort and town of Cuttack suiTendered to the 
British anus 

Hog. XII of IHO.j i)i..vid.-s for the collection of nuhlie revenue in 
It recites and. with certain modifications, confirms a pro- 


/ilia Cuttack. 


claination issu(‘d l*y the Cornniissioners. (hiUui 10th Septetnher ISOl re- 
garding the rights of landowners in the ‘ .Mogulhimdi ' tract of the zilla, vi’.. 
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that part in which the land itself was responsible for the revenue : and, 
after generally extending tlie Regulations as to the sentlement and collec- 
tion of public revenue, it provides against the implication that any of those 
Regulations are. for the present, to be considered to be in force in certain 
enumerated jungle or hill zeiiiindaries occupied by a rude and uncivilized 
race of people, with the proprietors of which engagements were formed 
by the late Board of Commissioners for the payment of a certain 
fixed Government rent or tribute to Government. Tlie same exemption 
[530] was extended to Mohurbhunj, with the provision that tlie Collector 
sliould conclude a settlement with the proprietors of that estate for the 
payment of a fixed annual Government rent on the same principle as 
that observed in the case of the other hill or jungle zemindars. 

Reg. XIII of the same year deals witli the maintenance of order 
and administration of justice in Cuttack, and fafter excluding certain 
tracts) forms tlie rest of tlie district into one zilla, instead of two. as pro- 
vided by Reg. IV of 1804. 

Section l-l extends the Hen?.;. Regulation as to criminal jus ice to 
the zilla. hut excludes from its operation certain hill zemindaries and the 
territory of Mohurblumj. 

Reg. XIV of the same year, in providing for the administration of 
civil justice, makes a similar extension of the Bong. Regulation, and 
contains a similar exemption to that contained in Reg. XII. 

By Reg. XI of IH1(>, provision was made for trying inheritance 
suits ‘ in certain trilmtary estates ' oxcooted hy Reg. XIV of I80o, s. 11, 
from the ordinary law. Tiioso suits were to he heard hy the Superin- 
tend'Mit of the Ti ilmtary Melials, an olVicor who appears to have been 
appointed in 1811 (Hunter’s St.itistieal Account of l^engal and Orissa, 
hut of whose ap[)oiiitmont no ollicial notification has been iiroughr. 
to our notice. The sub-division of estates was forbidden, and no suits 
could be taken up, the cause of action in which arose previous to the 
Util October ISO.'f. tlio day on wliicli the fort and town of Cuttack sur- 
rendojod to the British arms. 

An ajii-oal from the Sujierintendent lay to tiie Sadr Adawlut, and in 
sonic cases to the King in Council. 

The relations ol tlie Raja of Mohurlilumj to G.ivernment arc dolined 
1)\' a ' treat\ ongageinont' exeuulotl hy the Raja, dated Ist .luiio 1821J. By 
this the Raja on; 4 ago<l with the llast India Company always to maintain 
himself in submission an<l loyalty : to jiay annually as poslikush for the 
zilla Rs. 1,01)1 ; to a|>prehoiid fugitives from Orissa : to ai>pronend and 
gi\o up for trial on di'iiiand. any ryot who had committed ‘an oll'cnco ’ 
within the .Mogullnmdi territories; to supply provisions to tho Com- 
pany's troops when ‘ jiassing through my torriborios ’ ; [531] to oiler 
no imjiodimcnt to sulijoets of the Company passing through ‘ my 
hoiindaries ' to depute a contingent force of my own troop.s,’ and to act 
with tho forces of Government ag.iinsL recusant rajas, receiving only 
ral ion^<. 

.\ct XXI of 18-1"} enabled the Governor-General in Council ti) remove 
any of tho estates mentioned in s. 2 of Reg. XI of i81(> [including 
Moliurhhunj I and to place tliem umler the jurisdiction of an ollicer to ho 
ap|)ointo<l hy the Government of Bengal and to he called ‘ Agent for the 
.Supiiression of Moriali S-icritices,’ and his subonliiiates. 

'I’lie agt'iils so appointed were to lie guided hy instructions from time 
to time received Irom tho Government of India througli the local Goveny 
meiit:anil the Goveriimont was empowered to prescribe rules for then 
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Civil ca,.,. 

Court ^ criminal cases which they were to submit to the Sadr 

after reciting that certain zemindaries and Arohur- 
hun, X ere temporarily exempted by Kegs. XH and XIII of 1805 from 

to'^nrov 'r'f ‘ criminal law. and tliafc it was desirable 

11 hr. U% 'I'sputes as to the boundaries of zemindaries. provided tliat 
the Iw . P between the excepted estates and estates subject to 

T,n p®h»lation.s should be tried by the Suoerintendent of the 

On h^ ^ confirmation by the Oovernment of Bengal. 

On the 24tli September Ibol. tl.e Lieutenant-Governor of Bengal appoint- 

to the f ’’‘'m ^^ldnapore. to be an c.r-offino Assistant 

to the Superintendent of the Tributary Mehals. In conformitv with orde-s 

‘^‘loP^ion sanads were 

planted to the Raws of these meluils. which are therein described as ‘state ‘ 
uhon suhserpient y Hio word ‘ estates ‘ was directed bv the Lieutenant- 
(iO\einor to he suhstiMited. In speaking of them, the Government of India 

slmun' ^ designation of ‘ state ’ as employed by l^ord Canning 

shoulu leniain unaltorod. ° 

men/^'’n‘' of tlm Bengal Govern- 

Tn ut-ii'v \r,T I '''■ m Assistant Suiierintendent. 

tV, . ^ '■n^. *"■" ase; q//iVio Assistant Siiperin- 

t • "" iv ’*■' ^fohals. he [532] was empowcreil to take ip) for 

a al of ences commitfed within tlie Tributary Meliuls not punishable 
\wtli (feath and to pass sentences not oxcoediiw seven vears. siil)mittim» 
us procoedtiw. Ml each case, to the SupeniUeiidc'nt ; trials Muis cun” 

oucteil were to he. as far as |)ossihle, in accor.Iaiice with the Criminal Pro- 
cjotkiro Code. 

T,-;i V’ ^o>yeinmeiit of fiidia vested flie Suiieriiilendent of the 

tiiliiitai \ >r«-|iaL with I lie powers exercised by a Sessions .Judge in He"U- 
lalion l)|^(^(•ls. and \Mth pow.-r to iu-ai ai*peaL from sentence.s passed ">v 
an\ subordinate oflii-er in 'I'riliutaiy Melials cases. 

fhitlie ::otli .\pi-il |,S7;t. the Go\einiiiciit of Itengal addrcs.sed tlio 
Supermteiidi'iH of llic Inl.utaiy MeliaU. in an.swer to a letter sulmiitlin- i 

la htilar sUieriKMit of the powers th. n exercised l.y officers in the trihnta”v 
cst.ite of On.ssa and the pow<'rs winch, m the opinion of the Suiicrinten'- 
< out. ought to he exercised in acconl.uico with the sj.irit ol the new 
luminal 1 rocednre Co.le . aulhoii/.sl tlie Sujicrinlcndeiil to exorcise Uie 
powers ot M.iaistiale .,f a District, and of a Sessions . I udge under s. J-oof 

'n li ' id’i'cals fioin seiileiicos un<lor s ;hi 

irie -Magistrates and rj- u(ii,'io Assistant Suiieiiiitendenfs ofTiiimt irv 

•Males w-civ investe.l wit!, il,<. p<oveis ol a .Magistrate of th.- I'irst Class 
<Uid uiKh-r ss. dl> ami j-jo ,,| 

Lp tr, this ponit. the i-ffecl of tin- .\cls of the Govern ineiil iiolitie-,1 

executive, and iegislarive. ar.j.eais to liave l.e<-n - ~ I s/. t l.at t he 'IVihut arv 

•Melials lia, heconi.' an inle-ral |.ortioii of LnlisI, India within the scone of 
>e general poweis of the Government, and subject to aiu le-ishil ivn 
enacfin..iit diiK iM-ss.-d in tlieir In^l.alf : and liW/y/. that !l,e\ had ‘been 
txpiessly .M.mptrd from fli.- ordri.aiw law of tla- countiv. and were 
•tdiiimisteiv.l l.> specialK apj.ointe.l ofheer.s tmd<-r special enactments 
lo li.ese oiders. u is impoilant to ivmemher that, l>v virtue of s o-, .a- 

•iMscas to tl„. validity ot an\ rule. law. or regulation made hv Llie 
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Governor-General. or tlie Local Government, for Non-Regulation Provinces, 
prior to 1st August 1861, on the ground of its having been made other- 
wise than in accordance with existing law. 

[533] We have now to consider whether the position of Mohurbhunj 
was affected by the Laws’ Local Extent Act and Scheduled Districts Act 
passed in 1874. 

It has been urged that, inasmuch as Mohurbhunj is not apeci6od 
among the Scheduled Districts of Bengal in the first schedule of Act XIV 
of 1874, or the sixth schedule of .Act XV of 1874, it is, under a. 3 of 
the latter Act, subject to the ordinary law in force throughout British 
India. 

This contention, however, proceeds, in my opinion, on a misconcep- 
tion of the import and effect of those measures. 

It is obvious from the preamble to Act XIV of 1874 that the ‘ Scheduled 
Districts’ specified in the schedules of that .Act and .Act XV were nob the 
whole, but merely ‘among’ the parts, of India which liad either never been 
brought within, or had been removed from, the ordinary jurisdiction of 
the Courts. 

It is indeed clear from the preambles and general language of the 
Act (s. 3), that tlie object w:is to declare, and in some instances consoli- 
date, the existing law, and to clear away uncertainties as to jurisdic- 
tion where they existed, — not to alter the political oosition of any 
district not expressly mentioned in them ; and it was. no doubt, with this 
intention that s. 8 (k) of .Act XV provided that nothing in the .Act should 
affect the operation of any enactment not mentioned in any of the 
schedules. 

Now Hogs. Xin and XIV of 1800, and Reg. XI of 1816, .Act XXI of 
1845 and .Act XX of 18")0, were in force at the time of the passing of the 
Laws Local Extent .Act. They are not mentioned in tlio schedule to Act 
XV of 1874, and they are. therefore, unaffected by its provisions. 

The position of tlie Tributary Mehals was, accordingly, in iny opinion, 
unaffected hv the two measures in »iuestion. Tlio suhse<]uent repeal of 
some of the Regulations and .\cts just mentioned would not, owing to tlie 
saving clause inserted in Repealing .Acts, — c.g.. s. I of Act XVI of 1874, — 
affect any established jurisiliction or form of practice or procedure or 
existing usage, office or appointment: and we must hold accord- 
ingly that the Tiibutary Mehals arc now. as they were in 1874, 
a portion of British India, which the Government has been [534] pleased 
to exempt from the ordinary law and jurisdiction of the Courts, 
and to govern by moans of special officials and enactments. If tliis 
he so, and if those special enactments l^avo the effect of removing 
this part of the country from tlie ordinary criminal supervision of the 
High Court, it would ho tiuostionahle whether the High Court has jurisdic- 
tion to interfere with the proceedings of the officials appointed by Govern- 
ment to administer the criminal law in the parts of the country so 
specially circumstanced. 

.As to the laws now aetuallv in force in Mohurbhunj, it is impossible 
to <lony that tlie effect of s. 3 of Act XV of 1874, has been to produce 
some oi>scurity as to the position of those parts of India which, not being 
Scheduled Districts as enumorate<l in the seliedules to the .Acts, are yet 
not administered in complete accordance with tlie laws declared to be tn 
force tliroughout the whole of British India except the Scheduled Districts; 
and that the difficulty thus occasioned^ is enhanced by the provisions 
commonly inserted in suhsciiuent .Acts that the measure shall ox en 
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to the ";liole of British India except the Scheduled Districts as defined 
in Act XIV of 1874.” It might be urged with great cogency that 
the intention of tlie Legislature, as gathered from these Acts and especially 

r ^ of 1874, was. that every part 

of Bntisli India not subject to the ordinary law should be administered 

in accordance with those Acts, or with a scheme framed under the Criminal 
provisions of 33 Vict., c. 3. oKim^Au 

It is. however, unnecessary, for the purpose of the present decision to 7 C. 323 = 
come to a precise conclusion as to tiie legal position of Mohurbliunj the ^ ^ ^ 
validity of the various orders of Government concerning it or the compe- 
tence of the officers appointed to carry out those orders. Tlie act witii 
winch we are concerned, was not done in Mohurhhunj bv an ofticer em- 
powered to exercise jurisdiction there, but in Midnaporo by a Magistrate 
empowered to act under the Criminal Procedure Code in an ordinary 
district and trying a resident of that district. Now whatever may he the 
powers of tlio Government as to Mohurl.hunj. there is. in mv opinion no 
p-ound for tile contention that those powei-s extend to empowoiim'’the 
legally constituted tribunals [535] of a British district to follow in that 
district, and in the case of residents in it. any procedure, ami exorcise any 
other jurisdiction than tliat cieatod by the law. Wlien. therefore tiie 
Superintendent ol the Tributary Mchals in-oceeded to exercise a power not 
conferred on him by the order of 1872, in transferring a case from one 
district to another, and when the Magistrate of Midnaporo, dealing in 
.Midnapore with a resident in the district, proceeded to exorcise ina-Msterial 
powers under anotlier style, and to depart in some material particulars from 
the provisions of the Code as to Procedure, these oHicers seem to me to 
have been acting without jurisdiction, ami their proceedings ought accord- 
inyly» in my o|Mnion, to ho set aside. 

PltlNSEt* .1. -One Dinobundo I>atro charged JIurseo Mahajiatro before 

Oot of the Haja, holding lam s and residing m ^ridnapore ; and process was 
issued by the Haja tlirough the Magistrate of Midnaporo for his attend- 
ance at Mohurhhnnj. He petitione.1 the Magistrate of Midnaporo not to 
execute this process, on the grmiml. not that the Haja liad no jurisdiction 
to try him, hut tiat. as the Haja was personally concerned, a fair trial 
\Nould not he he , I. The Magistrate of Midnariore. who also holds the 

‘ S hm^Hsn • f of Tributary Mehals. on the 
JOth Jur e IH.SO. addressed’ tl..> ton.nnssioner of Cuttack as Superinlon- 

dent. and apparently in that capacity his ollicial superior, rocommendin- 

that 11, e case shoul.i t,e transferred for trial cither to Midnaporo or 
l>alasor<». * 

On 12th July, the Superin(..nd,.nt oflho Tril.utarv Melials directed 
ho case to he tried hy the Magi.trato of Midnapore. and requested tl.e 
Haja to Iransnnt the record to that officer. Tlie trial then look place 
hefore tl,e Magis rate ol M„ina,.oie. who. in the course of the proceedings 
.lUo lnrns(‘li as Assistant Superiritomlent ’ 

caso T'"\T‘'i i" l•••ocuring the transfer of tl.e 

case to M.dnapoiv. lias ohumed a rule from this Court on the ground 

1 1. t the procvdings of the ^fag.slrate of Midna,,ore are without jnnsdic- 

tioii, I regret tl, at. rorn (he n itinv [536] of lliis ol.jeclion. we liave hdeii 

compel ed to l.ave th.- matter fully argued, for ordinarilv sucli conduct 
\\<n\U\ 1)0 doscr vin^ of no consi<k*rat ion. ' 

HritM'r- ‘liJliculty regarding tlie relations of the 
Jiut.sh C.overnmct towards tlie te.Tif.>ry of Mohurl.I.unj. the juri.dictiun 
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of the neighbouring Magistrates and tlie Commissioner of Cuttack, or, as 
they are called. Assistant Suoerintendents and the Superintendent of the 
Tributary Mehals : and finally, whether we have any power to interfere 
either as a Court of revision under the Code of Criminal Procedure, or 
under other powers conferred on us under the Charter of the High Court. 

As regards this last point it is argued, that the Magistrate of Midnapore 
and the f5uperinten<lent of the Tribut>u'y Mehals, having been vested with 
certain powers by the Government of Beneal, and in tlie exercise of tliose 
powers being in no way subordinate to the jurisdiction of this High Court, 
wo can have no control over their proceedings, and at any rate we can 
have no control until they sliall liave termina'ed in sucli a manner as to 
enable us to exercise our autliority as in a writ of habeas corpus. It 
is suflicient, liowever. for the purpose of tlie present case, that I should 
state, that, in the view that I take of the relations between 
the fiovernnient and Molinrhhunj, it is unnecessary for me to consider 
tlio full extent of this argument. I should, however, be very disinclined to 
refuse to act on a prima fiiric good objection to proceedings taken by a 
judicial officer in British territory acting under autliority of a very 
doubtful character, until the per-on a.^ainst whom such proceedings were 
directed, hadsulTenjd in some way from the consequences of such doubtful 
,)uris(liction. It is our duty to prevent rather than endeavour to cure, 
the elYect of injuries. If the argument be pressed to its extreme, it would 
he necessary for a man to he impriHonod, or to have been whipped, or 
even to he under sentence of deadi, before we could intervene, a [losition 
it woiiM he impossible to accept. 

The point which wo are really called upon to decide is. wlietlier 
tlie territory of Mohurhhunj is a foreign state or British India. I 
wouM, however, lirst of ail remark, that even [537] supposing, for 
purposes of argument, that .Mohurhhunj is a foreign state, the .Magistrate 
of Midnapore would have no jurisdiction to try the petitioner, hocauso 
the oll'ence cliargcd (d-*famation) lining an olVence under chap, xxi of the 
Penal Code, aiul no coiniilaint having been made to him, he has. under 
s. l l’i of the Code of Criminal Procetlure, no authority to take cognizance 
of it. Piirther, it may he reinarkoil that the Magistrate woidd not lie 
conux'tenb to deliver him to the Raja of Moliurhhunj for trial, inasmuch 
as the Magistrate is nob a political ollicer, a.s delined ins. 3 of the Bxtra* 
tiition .\ct (XKl of 1S71)). aji.iointeil by one of the authorities mentioned 
in cl. 2. Nor, as far as we are inform id, is there any officer who could so 
act, supposing Mohuihlmuj to be foreign territory. 

[ will now proceed to consider whether tlie tract of country known 
as Mohurhlnmi is Britisli India as delined by law ; and to doter- 
niinotliis.it is necessary lo consider the manner in which tliis territory 
has been dealt witli liy the Legislature since its conijuest by the 
Britisli in 1803. From the terms of the treaty entered into between 
the Ilonouralilo Ivist India Company and Senah Sahib Koghojeo 
Bhoonsla. on 17th Docemher 1S03, it appears that ” the province of 
Ciittaclc, including tlio port and district of Balasore, was ceded in 
pei'Iintual sovenngnty to tlio former ; and art. 10 refers to certain treaties 
made antecoilently by the British Government witli feudatories of 
tlie Seoal) Sahib Sooha, which were then conlirmed (see Aitchison’s 
Treaties, \’ol. HI. pp. 97-98). Those treaties were made with several of 
the chiefs of the Cuttack Ti ihutary Mehals as they are now called, and are 
reproduced in .\itclnson’s Treaties, ^’o•. I, pi- 188 et spij. The Chief of 
Mohurhliimj was not among other chiefs, hut tliat is not material, for it is 
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clear that Mohurbhunj. as well as other Tributary Mehals, was ceded as 
portion of the province of Cuttack. The terms of Reg. IV of 1804 and of 
Regs. XII, XIII and XIV of 1805, show that within the term “depen- 
dencies of tlie province of Cuttack” was included the territory of Mohur- 
bliunj. 

Reg. IV of 1804, s. 7. gives the 14th of October 1803 as the date of 
this conquest, and the coininencement of the jurisdiction of the Courts 
established under that law for the administration [538] of justice in 
criminal cases and the authority of the Police. .\nd it was declared that 
the general Regulations in force in the provinces of Bengal and Beliar 
should be in force, unless it should bo otherwise specially directed in any 
such Regulation. 

In the following year (1805) three Regulations were passed relating 
to the /Alia of Cuttack, namely: Reg. XII, for the settlement and collection 
of public revenue; Reg. XIII. for the maintenance of peace and the 
support and administration of the Police : and Reg. XIV, for the adminis- 
tration of justice m civil cases: hut the territory of Mohurhiumj. together 
with the estates of other hill or jungle rajas or zemindars, now denomi- 
nated the Tnhutary .Mehals. was expressly excluded from the operation 
of these Regulations, tlie concluding portion of each of those Regulations 
containing a provision to tliat etlcct. The i)owor of legislating for tho 

" therefore, clearly asserted hy tin* ri-gulations 
of IhO.), l.ut It was declared that, for the present, the exercise of such 
power would i)e reserved. 

The iH-eamblo of Reg. XI of 181(5 U to tho following oHVet :— “Where- 
as It IS neeessary tliat provisions should he made for receiving, tryim* and 
deciding chums to the l ight of inheritance or succession in certain Tritm- 
tiiry estates in Zilla Cuttack, which wore ex(;ei)ted hy s. 1 1 |{e*< XIV 

of 180.0, from the operation of tlie general rules for ihe a.iminislrati.m of 
civil justice, established m tlie provinces rf Bengal. Behar and Orissa- 
and whereas the nature of the tenures hv which tliose estates are l.eld’ 
the character ol tlie mhahitants. ami other loeal circumstances render it 
expedient that the estates in question sliould m.t he subject to partition 
but sliould descemi entire and umlivide.l to tlie persons resiieet ivelv 
baying the most sulistantial elaim according to local ami familv iisa-e the 
following rules have lieeii eiiacteil, to bo in force from the dale^of the 
promulgation of tins Regulation in /.dia Cuttack.” Tliat law provided f<,r 
a rc-gular procedure, with a right of aiqieal first to the Sadr Dewany 
Adawlut. and nlhmatolv to the King in Council, in the matters above de- 
sciihed. I Ills IS the lust occa-^ion m which J can lind iiieiKion made of the 
olljcc of SujKTinfrii<l(*Mt <»1 'rrihutury Moluils. 

O The next legislative enactment, in whieli reference is maile to 

the IVd.ulary Melials, is .A. t XXI of 18 1.0. That was -in Wl n- . 

the sui.pression of Meriah Sacrifices in ti.,. lidi Tracts of (hissa Section"! 
made It lawful for the ( .overnor-fioneral in Conned, hv an order in 
Council, to remove from the jurisdiction ami suiicrintemience of the 
Commissioner an<l Sujiermtendent of the Trihutarv .Mehals in Cuit i.k 

Code. «in<l to (iluce tiny sucli estates und(*r tlie iiirisdieti/ui 
ten, Ion,.,, kuoI, elli.o.- (t„ l„ c„lle,l the v'ent , h, i' 

Me n.), S„e,,,iee.) „n.l his suh, I, 

pointed l>y the (rovernriKMil of lirn-al on tliat Ixdi ilf '' It * ^ 

too ooto tl„. tonns of s. (1, uhiohi.iovul, ‘ ’ s ,11 1 

■tlfe G„vo.-no,..,fon„.a, Counc. to hrCl^- 
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prorer for the guidance of such Agents and subordinates, and to deter- 
mine to what extent the decision of the said Agents in civil suits shall be 
final, and in what suits an appeal shall lie to the Sadr Court, and to define 
the autliority to he exercised by the said Agents in criminal trials, and 
what criminal cases they shall submit for the decision of the Sadr Court. 

Thus it appears from the terms of Act XXI of 1845 that the 
Commissioner of Cuttack, as Superintendent of Tributary Mehals, had 
some power over that territory, the exact extent of which power has not 
been made known to us ; hut that power, whatever it was, was not 
conferred by any legislative enactment. It appears, however, that tlie 
Legislature, in empowering the Governor-General in Council to remove 
tliat territory from his jurisdiction, tliought it necessary specially to 
empower the Governor-General in Council to pass executive orders, having 
the force of law. regulating and determining how far the orders of the 
Agents should he final, in wliat suits an appeal should lie, what sliould 
ho their jwwers in criminal trials, and what cases they should submit for 
the decision of the Sadr Court. 

The preamble of Act XX of 1850 is in somewhat the same terras as 
that of Keg. XI of 1816. in declaring that the territory of Mohurhhunj 
and certain jungle and hill zamindars in the [540] Zilla of Cuttack 
were temporarily exempted from the laws in force in other parts of 
India sul)iect to the Government of Bengal. But it was found necessary 
togivo jurisdiction to some officer of Government to determine disputes 
regarding the boundaries of tliose zemindaries. .Accordingly, the Superin- 
tendent of Tributary Mehals was aj^pointed for this purpose. These are 
all the legislative enactments specially relating to Mohurl)hunj and other 
Tributary Mehals ujito 1874. .Act XIV of that year declared, that that 
.Act extends, in the first instance, to tlie whole of British India within 
the territories incntionetl in tlie first schedule thereto annexed ; and among 
tliose schedules are to bo found only two from among the Tributary 
Mehals. Tliose two Mehals, as tliey are termed, are the melials of 
Angool aiul Bunki. which had been taken under tlie direct management 
of (iovernmont some years previously in consequence of tlie misbehaviour 
of their hill rajas or zemindars. 

.Act XV of the same year, which was passed simultaneously with Act 
XIV, declared, that all the .Acts mentioned in the first schedule thereto 
atmoxed are now in force throughout the whole of British India, except the 
Scheduled Districts. And s. G extended certain other enactments through- 
out tlie whole of the territories now subject to the Governmenr, of the 
Lieutenant-Governor of Bengal, except the Scheduled Districts subject to 
such Government. Tlie term ‘ British India’ has been declared to ho thus 
defined in all .Acts made by the Governor-General in Council, unless there 
was something reimgnant to the subject or context thereof ‘ British 
India’ shall mean the territories for the time being vested in Her Majesty 
by Statute 21 and 22 Viet., c. 10(5 : and that Statute, s. 1, declares, that 
the Government of tlie territories now in tlie possession or under the 

Government of the Bast India Company shall cease to be 

vested in, or exorcised by the said Company, and all territories in the pos- 
session or under the (iovernment of the said Cornpanv shall 

become vested in Her Majesty : and for the purpose of this 

Act ‘ India’ shall mean the territories vested in Her Majesty as aforesaid, 
and all territories which ma> [541] become vested in Her Majesty by 

virtue of any such right as aforesaid.” -i » i f t-i 

So far tlien as concoi ns the terms of the Regulations and Acts of the 
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■" ’e^'iflative capacity, it would seem that tiie territory of 

Mohuibluin] IS British India.’ and. unless specially exempted, is subject 

to the same laws as the rest ol British India. But it seems to me that, 
altliou^h Moliurblumj is British India, and although the \ets of 1874 
dec ared what wa. the law for British India, in asmuch as the concluding 

sections of Regs MI. XIII and XIV of LSOo. which expressly excluded 

the Tributary Alohals for the present’ from the operation of the -eneral 

terms of the 

Acts 01 1874 override the special terms of the Regulations of I80o and I 
am confirmed m this opinion on finding chat, althougli tliere Ins beer, a 
very extensive i’«peal of the older Regulations and Acts, tliose parts of the 
Regulations of 1805 to which I have referred arestill in force. So far then 
I am inclioed to think that Mohurhhunj is British India, but at presen'’ 
nod subject to any laws not spociallv extended to it 

It is. however, contended, that tl,e fact that treaty engagements were 
entered into by the British Government with the rajas and zemindars of 
t e,e Tiibutary Melials sliows that they were regarded as independent 

luleis . and wo have been referred to a treaty engagement published it 

Now, as regards the so-called treaty engagement, it appears to me 
that there IS nothing in its terms wliich recognized the ahsohUe in.lepon- 
dcnce of tlie Raja of Mohurhinmj from the authority of the British 
Gevernment. The document is hea.ied “ Treaty engagement executod h - 
Ue Raja of Killa Mohurhhunj. a Tributary Mehal subordinate to 
C^^uUack..iri theSooha the Raja engages to main- 

tain 1 inself m submission and loyalty to tho Ooverninent : to niv 
annua I\ in perpetuity for himself, heirs, and successors l.OUl sicca nioees 
as Ijoshkiisli for the said Killa ; to apprehend and send to tho autliori^ics 

an> resident of British tomtory w [542] may flee into Mohurl.lumj ■ 

^dehvoi up any ryot of Moliuihhuiij wlio may commit an oHeiico in 
Biitisli tonitory . and to refrain from enforcing anv claim of his own on 
any resident of British territory, notifying tho circumstances to the autho 
mies, and acting on such orders as he mighc receive, lie furthlr enga^ 
to cause ra.saJ, Ac., to ho supplied to Government troops passing thi ou-h 
his territory, and to help th.nn with any further assistance that mi-ht T.e 

r ' contingent force of his own troops 

uith the foicos of (.overniiient for the purjjose of coercion and tL 

Jiiiifiingot any recusant raja or other person into subjection to the aforesaid 
Government Lastly, he relin.pii.l.es a claim on account cd a foi- ^ 

iNow It IS only necessary to consi.ler tho terms regarding the denuf.. 
t on of a contingent force of Ids own troops l,v the K aia i f ' 

t Uitc""*'' to determine xvhetl'.er th.at cons? 

titutcs any j.,„und for sutiposn.g the exercise of an authoritv independent 

of the(,ovenmiont. It is notorious that even in present' dav^ . i ^ 

chiefs in British territory, especially those in distant and lun-de portions^ 

c omaintam a cortam number of armed retainers : an.l 1 have nolio ihU^^ 

at the time of the signing of tliis engagemenl. tho numherof such ref th is 

'nUiissam (.overnmeiit territory, existed oven until a recent d-ifn Ti 
preamble to Ucg. Xfll of l.SQ.-, states, that it was the P ac 
province of Cuttack, wi.en un.ler tho Mahratta Govermnenl to ! T f 
immediate mamtenanco of tho peace in certain Sirdar I>\ kos il o M 
Ivtndytes, aide,! by inferior Pykes, under the orders id c'nLor oT tho 
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said Sardais, foi- whose support lands were assignd under the orders and 
authority of the said Government: and that the general control of the said 
Sardars and other Pykes was vested, at the time of conquest of the pi’ovin- 
ce of Cuttack by the British arms, in the zemindars, taluqdars, farmers, 
and other holders of land within tlie limits of their respective estates and 
farms. Tliis state of affairs, so far as regards tlie province of Cuttack, 
with the exception of the Tributary Mehals, was discontinued by 
[543] that Regulation : and it may fairly be supposed that what existed in 
1805 throughout the districts of Cuttack continued in the Tributary Me- 
hals. wliich were disconnected therefrom in 1805, until 1829, and that this 
is what was referred to in the treaty engagement entered into by the Raja 
of Killa Mohurbhunj on the 1st of June of that year. In other respects,— 
that is to say, as reg.irds the settlement of the peshkush payalde by tlie 
Raja to theOovernment.tbe provisions of the treaty engagement are clearly 
within the torins of s. 37. Reg.XlIof 1805; and the other terms are only such 
as are ordinarily found in kabuliats executed by zemindars and farmers of 
the Government revenue with Government. I cannot, therefore, regard this 
engagement otlierwise than as an agreement on the part of, the Chief or 
Raja of Mohurbhunj to the terms of the settlement concluded with the 
Collector of Cuttack under s. 37, Reg. XII of 1805, such as thatoflicer was 
deputed to make. 

So far then as the course of legislation and the .\cts of Government 
with regard to Mohurbhunj up to comparatively recent times, that terri- 
tory was never even regarded as a foreign state. Government have, from 
time to time, asserted their power to legislate for it ; anil, in bringing it 
witliin t!ie operation of some laws, have declared that they, for the pre- 
sent. suspended further legislation. The concession of the right to adopt 
to the Cliiof of the Tributary Melials under Lord Canning’s Proclamation 
of 1862, and tlie rocent change in the designation of their lands as states’ 
instead of the term 'estates,' wliich had been used for nearly seventy years, 
cannot alter their status. On these grounds, f am of opinion that ^fohur- 
liluinj is not foreign territory, but that it forms a part of British Tiuliaat 
present specially exempteil from the operation of the laws in force In 
British India. 

I have already referred to the indefinite character of the authority 
exercised by the Commissioner of Cuttack as Superintendent of the Tribu- 
tary Melials. b'p to 1845 some authority was so exorcised, hut by Act 
XXI of that year, power was given to the Governor-General in Council 
to withdraw it, and he was emoowered to confer whatever civil and 
criminal [544] powers he thought proper on the .\gent for the Suppres- 
sion of Moriah Sacrifices and his suhor<linates. Wlien that office was 
abolislicd. is not very material : it is sufficient to state that tlie .Act was 
repealed in 1874. Bub it is clear that the Commissioner of Cutback, as 
Superintendent of the Tributary Mehals, and the Alagistratcs of the dist- 
ricts surroundinq that tract of country as assistants to the Superintendent 
of Trilnitary Mehals, have, from time to time, been empowered by the 
Government of lierigal to exercise powers as Criminal Courts of various 
grades in the Tributary Alolials. We have not been informed under wliat 
authority tlieso powers wore conforrod, and looking at the state of the law 
which I havo already dis6ussed. I am of opinion that the Government of 
Bengal acted hevond its authority in so investing these officers. I have 
come t»’> tills conclusion, because it was thouglit necessary by a special 
legislative enactment {Act XXI of 1845) to empower the Governor- 
General in Council to establish Civil and Criminal Courts in the Tnbutaiy 
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Meliiils and to define the powers of the several grades of these Courts and 
wit been claimed and exercised by the Government of Bengal 

Co ncM r^i " 9 ? the fact that the Inditn 

Councils Act. -4 and 2o \ ict.. c. G7. s. 25. by validating ail orders passed 

"1 Non-Hegulation Provinces, amongst which the Tributary 

:\lehals im y be fairly placed, shows that such orders were without the 

sanction of law and required legal confirmation. Up to 18G1 any such 

Oftiie nrdo”'''' T to question, but this does not affect the validity 

ovel Mohurblu"^ magisterial powers on the Magistrate of Midnapore 

We have been informed hy the Standing Counsel, Mr Phillips who 
nmntL^"'^ appeared for the private prosecutor, appeared for the Govern- 
ment on 0111 intiinating tiiat an officer of Government should ar'^ue the 

flOln^th^]V‘^''^s'' that, as stated in a printed" memo 

lOin the Jiengal Secretariat that ho handed up to us. the Bengal Govern- 
ment determined to pass no peruiancnt or define .1 rules “on the subject 
Y ^ *M|*? tbe Superintendent, Trihutarv Mehals and 

tl at the sii.i it of certain propose.l rules should be acted up to in all future 
cases with ccitam limitation-. . and that the Kajas should he informed that 
tlioj are ordinarily ainonahiu to the Suiwrintendenfs Court subject to 
sucli mstructions as may. from time to time, he furnished hv Governinetir ' 
On the 12th December 1S70, the Secretary to the Gommment of 
Bengal mfoimed the Magistrate of Mi.lnaporc, that, as an ea- olficio Assist- 
ant Superintendent of the Tributary ^rehals. ho was •‘empowered to tike 
up fot trial all offences committed witiiin the Trihutarv Meiials not imnisli 
able with deatli. and .0 .lel.v er judgment and to pass sentence of 
01 Iigoious impnsonmeiit for a period not exceeding seven vears ‘ that 
us proceedings will, in each ca.e. U. sui.ject to tl.t "pp ov I nd s- c 
■onof thc Supennlondent, Trihnlarv Mehals, to vvliom thev s! ould hn 
01 v\ai<led : and that the trials siioidd be cunduetod, as far as possible 
accon anco witl. the provisions of the Criminal Procedure Code ' ‘ 

On theHth August l.S/2, the \ iccroyand (lovernor-Gonoial in Coim. il 
anctioneil the jiroiiosal of the I iieiiteiiant-( Jovenior of Bem-al to vest “ tlie 
Siiiermtendont of the Trihutarv Mehals, Cuttack wit , t he s!m^ 

Ir.’Tn <,l..ce, 

On the .'{Olh .\j)nl |.S7;f. the Secretarv to tiio (iovermiieiit of It,. no t 
informed tlie Su,ierintendonl . Tributary Mehals, that ” til, ■ Lc itcnant 
<o,\rinur aid liorixcl linn to exercise the powers of •, \t 

JJistnct, the powers „! a .Sessions ,)ndge un, lor s 1,5 chap i i of'jl '* ' 
Criminal Procedure Code, and gave him ,>ouer to m ^ 

'Sentences under s, ’ ' -ippeals from 

I'lit tlie Trihutarv Mehals heiiii; British Indi-i -.nd I 
exclu.l.id Irom the opeiation ot all tlie laws in f,„-co in Mriti i"" 
expressly extended to them, as I l.av e alreadv tale , 

‘■;tv for those orders of Government 

officers over criminal offences committed within the Trihutarv Mol" l" 

H appears to iie-fleit md il so . vpresslv declared l.v . ? - 
onHctment ti.erc were no pen.tl law, m force in ho T ^546] 

tliat conscjuurdly there was no antl.oritv to invvsLoff . Mehals, and 
">u-ers to administer an unknown and uncerl i with certain 

informed on the authoiitv of 11^^- ^;t:;li-:d clLtl::;:; 
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Vol. XIX, p. 198 (an authority not binding on ns), that the Penal Code 
was, by order of the Government of India dated 18th December 1860 
declared applicable to the Tributary Mehals. No such order can be 
found in the Government Gazette, nor have we on enquiry been 
able to obtain it from the offices of the Government of India. But 
it would also seem, from what has taken place in the proceedings now 
before us. that the jurisdiction of the Eaja of Moliurbhunj, in Mohurbliunj, 
IS admitted, but tliat jurisdiction is, it is said, suliordinate to tliat of the 
Suporinteudont, Tributary Mehals, who can interfere with his proceedings. 
The Superintendent has lieen vested with certain powers under tlie 
Code of Criminal Procedure, and he has been told by Government that 
trials should be conducted, as far as possible, in accordance with the 
provisions of the Criminal Procedure Code;” but that Code gives the 
power of withdrawing cases from one Court and transferring them to another, 
only to a High Court or to the Local Government. If he was acting 
under the Code, he exceeded his oowers ; but, as I have before said, I 
can find no authority for sucli iotoi ference at all. 

Next, even supposing the case co have boon lawfully withdrawn from 
the Raja of Mohurbhunj. I can find no authority for the Magistrate of 
Midnapore trying it either as Magistrate or as ex ojficio Assistant Superin- 
tendent of Tributary Mehals in Midnapore. 

lor all chose roascn<. I am of opinion chat the rule must he made 
absolute, an»l that the pioceedings taken before the Magistrate of Midna- 
poro. or .-Vssistant SuperinCendonc of Tributary Mehals, must be declared 
to have been without jurisdiction and of no effect. 

Hule absoiiite. 


7 C, 547 (P.C.) = 8 I. A. 159 = 4 Sar. P C.J. 236. 

[547] PHIVY COUNCIL. 

Prksknt : 

Sir IS. Peacuck, Sir M. E. Smith, Sir R. P. Collier, and Sir R. Couch. 

\,Molion on an appeal from /.hr Ilifih Court, of Jn licature at Fort IVillinm 

in Bengal.] 

The Owners OF the Ship “Brenhilda” {Appellants) y. The 
British India Steam Navio.ation Company {Respondents). 

ll5th March, 1881.) 

practice in appeals from Vice-Adinirally Court of Bengal— Time /or Appealing. 

By ruto 35 of the Rules rospocting appeals from the Vice-Admiralty Courts 
abroad, made and ordaiued by King William IV in Council in pursuance of the 
Statute 2 Will. IV.. c. 51. all appeals from the decrees of Vieo-Admicalty Courts 
are to be assorted within hfteen days after the date of tbo decree. 

/ t Held that the words “after the date of the decree ” mean after the data 

/ \lwbcD the decree is pronounced by tbo Admiralty or Vice-Admiralty Court, as 
\lthe case may bo ; not the date when the decree is reduced to writing and signed. 

On the 23rd July 1830, the High Court in its Appellate Jurisdiction, modify-’ 
ing a decree of tbc High Court as a Court of Vice-Admiralty in a cause of damage 
by collision, referred it to the Registrar to assess the damages that had been 
incurred in reference to one of the ships, both of which were held to bo in fault. 
The parties went, without protest, before the Registrar for that purpose, the 
impugnanls. also, having taken out process to compel the appearance of the pro- 
movonts before him, and the damages were assessed with the consent of both 
parties at a certain amount. On the ‘2od September 1830. a notice of appeal was 
given on behalf of the impugnants, and was recorded as asserted pursuant to 
rule 35 above referred to. 
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appeal was not within lime, more tbnn fifteen days having iftRi 
elapsed after the decree before the appeal was asserted According to the law „ 
laid down in the Vico-Admiralty Courts, the proceedings taken before the Regis- 15. 

trar were themselves sufficient also to prevent an appeal as of right 

Privy 
Council. 


[P., 14 C.W.N. 4510 — 5 Ind. Gas. 814 ; Relied on. 17 C. 06 iSl).] 


This 


was a motion to seb aside a petition of appeal, and to 


— 4 Sar. 
PX.J. 236. 


I j j* * 4^ pebiMuu ui appeal, aun to 

relax and dissolve the inhibition and citation issued bheivon. agniiist ^ C. 547(P.C.) 
a decree of the High Court of B^'ngal (23rd July 1890; [548] in =8 I.A. 199 
Adminilty or Vice-Admiralty proceedings. By the decree, the High 
Uourc in lU Appellate Jurisdiction modified the decree of th., High 
Court m its Original Jurisdiction (6th .January 1880). made in a cause 
civil and maritime, of damage by collision at sea iu the Bav of Bengal, 
promoted by the owners of the steamship Ava against the ship Brenhilda 
her tackle, apparel, furniture, and freight. The decree of the Appellate 
Court ordered a reference to the Registrar to assess the damages which 
had been done to the Brenhilda, upholding the decision of the Court 
below that there had been negligence on both sides, and that half the 
damages which resulted to tfie owners ot the ship Ava wore to be paid hv 
each of the parties; but the owners of the Brenhilda should be allowed to 
deduct half of the damages which t-oy bad sustained bv the injury to 
their ship. On this reference, the parties attended, the impugnants issuing 

summonses, aim certain damages were assessed hv the Registrar on their 
consent. 

The owners of the Brenhilda afterwards appealed to Her ^raje8ty in 
Council. Iho proceedings taken in India, and the facts relevant to the 
question raised on this motion, are stated in their Lordships' judgment. 

I- 1 A o()dro,(}e moved to set aside the appeal, on ilie grcMind that 

lb had nob been assorted within the time prosciibed hv boo law m force : 
and that it had been per emptod hv acts having been done in furtherance of 
the decree by the party seeking now to apueal. Ho referred bo the Char- 
of Justice. 2()th March I77d. constituting a Court of Admiralty for 
Bengal, Ac., s. 27; the Commission of Vico- Admiralty. 19th July 1822. up- 
pointing the King’s Commissary : see Rules and Orders of the Supreme 
Court of Ju.iicuture at Fort William in Bengal hv Smoult and Ryan; rule 
do of the Rules made and ordained by King William IV in Council in 
pursuance of tue Statute 2 Will IV. c. .-.2, which, so far as it related to 
India, was not ropeak-dhy the Statute 21 and 2.=j Vict..c. 104 and the Letters 
latent of 1862, esuiilishiiig the High Courts, s. . ’ll He contonde.i that 
cue rules of the High Court issued u.ulcr the Letters Patent, as well as tho 

fficl ^ of s. 016. left thorule 

L099J of W illiam IV untouched. Moreover, the notice of appeal liad been 

recorded as issued under the latter. The Af,nita (1) was cited, .\gain 
acts had been done by the appell mts in furtherance of Mm decrou against 
winch they now sought to appeal; such appeal having been thereby per- 
oinpted , 1 , 1 , > Clifton (2). TAoijd and Clarke v. Poole (3). The Uydroos (1). 
tMe promovents’ objection to tho right of appo.il was rightly brought 
'oiward without waiting till the hearing; Tronson v. Dent (.0). 

<iii lienjanun. (). C.. and Mr C/art.,o/i with him) 

‘ not dispute that tlio rules of William IV applied ; hut cciiiended that 
tno objection to this appeal should have been taken in tho High Court 
and that there was a presumption that the admissiou of the appeal which 

111 q 3 Knapp-H p. c. R. 

JJ) 3 Higgards Keel. Kep 177«3 Hng. Adinity. C\ 117. 

(4^ 6 M, I. A. I'M. (5| Q Moore*«5 C. 411) 
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1uIch\ 5 appellants were entitled to wait, as they 

march , 5 . haa done t.ll they obtained a copy of the decree to be apnsai;d from 

Privy 1?°'’®® °° '^I'eir Part. The argument that the aopeal had, 

COUMCIL dir ann f h aePP'eeoonce on the part of the appellants in the decree un- 
uo^IL, de appeal, been peremnted, was a highly technical one. .iod the proceed- 

7C.S47(P.C.)[“®® appellaots. to going before the Master, were not, under 

= 8 I. A. 139 cu-cumstances. a voluntary act, but only an act done in submission to 
= 4 Sar. directions of the decree of the High Court. 

P.C.J. 236. Woodrqffe replied. 


JUDGMENT. 

Their Lordships’ judgment was delivered by 

Sir B. Peacock.— This is a motion on the part of the British India 
hteam Navigation Company, the owners of the ship Ava, to relax and 
dissolve the inhibition and citation issued in a certain pretended appeal of 
the abovenamed anpellants, and to dismiss or to quash the said appeal for 
want of competency, or to grant the resnondents leave to file an act of 
protest on petition against the admission of the said pretended appeal. 

[550] The suit came before the High Court in the exercise of its 
Original Jurisdiction. It was brought by the owners of the steamship 
Ava, against the ISrcnhihla, for a collision which took place in the Bay of 
•Bengal. The Higli Court, in its Original Jurisdiction, held, that there was 
negligence on both sides, and consequently that half the damages wliicli 
resulted to the owners of the ship Ava were to be paid by each of the 
parties. The damages were assessed at 50,000 1, which would leave 25,000 1, 
to be borne by the owners of the Ava thcMiiselves, and 25,000 to bo paid 
by the owners of the ship liymhilda. Tlie parties appealed to the Iligli 
Court in the exercise of its Appellate Jurisdiction, and that Court atlirmed 
the decision of tlio first Court so far as it was held that there was 
negligence on the part of each of the ships; but they thougiit it right 
to amend the decree hy declaring thar.. instead of the owners of the 
Jirenhilda paying the full sum of 25,000 /., being one-half of the damages 
sustained by the owners of tho Ara, they should be allowed to deduct 
half of tho damages which bhoy had sustained liy the injury to their 
ship, and that it should be referred to the Registrar of the Court to assess 
ttiosG damages. That decision was pronounced on the 23rd of July 
IHSO. The parties went before tlie Registrar for the purpose of assessing 
the amount : and it appears by the report of the Registrar that the 
damages wore assessed at 3,000 / with the consent of lioth parties. On 
tho 2nd of September 1880, a notice of appeal was given, whicli was 
recorded as follows — “ Pursuant to rule 35 of tlie Rules and Regula- 
tions made and onlained hy His late Majesty King William the Fourth 
in Council, in pursuance of tlie second William the Fourtli, cl. 51, 
Mr. Pliillips, Advocate of tlie inipugnant, appears and declares his intention 
of appealing to the Privy Council against both the decrees made in 
tliis cause.” The rule referred to is in these words : — ” Appeals from 
tho docreos of tho Vice-.\dmiralty Courts are to he asserted by the party 
in tho suit within fifteen days after the date of the decree, which is to be 
<lono by tho Proctor de:darinp the same in Court, and a minute thereof is 
to 1)0 entered in the assignation book, and tho party must also 
give bail witliin fifteen davs [dSl] from the assertion of tlie appeal 
in tho sum of 100 I sterling, to answer the costs of such appeal. ’ 
Tho judgment was <leliveied on the 23id of July 1880, and consequently 
the notice on tlie 2nd of September was not an assertion within fifteen 
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dap from the date of the decree. It has been ui-^ed that the decree was 
me ^he Court until some considerable 

co^v of rh^l ''‘'I"®*'* without annexing a 

conv o f tlie rule of annexing a 

cop\ of ti)o deci-ee i o the petition of appeal refers to appeals which are pre- 

fni h^oann' 7 I’^cedure, Act VIII of 18.59 ; it does not 

orWil Kn ? "‘“lei- tl>o 35th section of tiie rules ^ 

tl e°dpr.-o of t»ie rule, do not mean after tlie dale when 

decree o^ on; which the 

Court a • Thn ^ '»>' the Viee-Admiralty or Adtniraltv 

AcU u Inch refer to decrees in the Adiniralt\ Court are “the 

ti a UiT d ue of tV 7- ” therefore, think 

t lac the date of the decree dul not mean the da o on which the decree 

Hn-h' CmiS signed hy the Court, hut tlio date on whid. tiie 

l.di Cou t <l,.hvei-ed their judgment and expressed wliat the decree was 

to .1 to appeal, they ou;^lU, in accordance wiM, the rule' 

(Lr)o tifteon .lays from the date of the 

hd nol o ■" t ti.at ti.ev intended to a,, peal ; and that they 

s m 1 J • ^ '•\'*“.Po« tant m A.hmralty proceedings tliat notice of appeal 

aZ id "'T" ^ " "*“T' it is usuldiy 

of tim Court ' 7''n;t'V®‘‘^=^:^"-'‘'h'onhail. it is detained by an olKcer 
o the e.oiut. It IS therefore, imiioroant. if a party inteials to ai.peal from 

the decision of the Admiralty Court, tliat notice shouM be given witiiin a 

U i fZn'Tiv to Vice-A.liniraltv cases 

!> hflu.ii <la\s horn the date of luonounciiig the decree. 

ibe collision took place in tiu* Bay of Bengal, and therefore it mav lie 

Admiral v\, ''‘7 ?■' ‘ was exercising Vice-Admiralty or 

A. hill ak .Juiisdiction : imt that is nol [552] material, for if the case 

isZed Z -^^oiraity Inrisdiction the appeal ought to have been 

da\s Th. n / l" t>H- Admiralty Court, within fifteen 

•lZi ■ l•=“t>esl,ave .state, 1 m thoir petition tl.at they asserted the 

iiZo, uZ d.-,tlirulo of William theKouith. Tl.e 

apuea l••M M ° .I ’ oonsequentlv the appellants had no right to 
Ppi-il. I 111 ., her. they ai.iieared liotore tliu Registrar ku- the nurnose of 

thiw h-lr? "'I'T ‘'* 1 ^'“' t '» iissessing the damages which 

and o.f 1 ''^ol heen done to the Jin nIuUa 

the protest. U is said that they were obliged to go liefoie 

nZ h'"*'^ ‘'-o appealed and got an'nlnbitmn o 

r - — 
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Under these circumstances, their Lordships think that the motion 
ought to be granted, and that the petition of appeal ought to be set aside. 
It is unnecessary to do more than set aside tlie petition of appeal ; upon 
that being done, the relaxation of the inhibition will issue as a matter of 
course. Their Lordships, therefore, will humbly report to Her Majesty 
that the petition of appeal ought to be dismissed. The appellants must 
pay the costs of tliis motion and of the appeal. 

Solicitors for the appellants; Messrs. Lym a.ndi Holman. 

Solicitors for tlie respondents: Messrs. Parker & Co. 


7 C. 553 = 9 C.L R. 395. 

[553] APPELLATE CIVIL. 
Beforel^r. Justice Prinsep and Mr. Justice Field. 


Gopee Nath Achar.ie {Defendant) o. Achcha Bibke (Plaintii).* 

(5th July, 1881.] 

Execution— Attachment by more than one Judgnient»credUor of Property of Judginent^ 
debtor in Courts Priority—C^vil Procedure Code {Act X of 1877|. s$, 272 and 295. 

In execution of a decree of a Munsif's Courtt the plaiofilT attached certain 
monej, the proceeds of decrees which her judgmeru debtor had obtained 
against third parties, then lying in a Small Cause Court to her credit, and 
subsequently obtained an order from the Munsif directing the same to bo paid 
to ber in satisfaction of her decree, which order was duly communicated to the 
Small Cause Court Judge. Subsequently, the defendant, wbo held another 
decree against the same judgmeut debtor, attached the '^aine salc«procecds. Tho 
Small Cause Court Judge then proceeded, under s. 272 of the Civil Procedure 
Code, to enquire whether the plaintiti was entitled to any priority over the 
second attaching creditor, and bavmg decided that question in the negative, 
divided tho sale-proceeds ratcably between thorn. In a suit brought by tho 
plaintiff, under the above circumstances, to recover from the defcodant tho 
portion of the sale- proceeds so paid to him,— 

lUld, that s. 295 of tbo Civil Procoduro Code had no application, inasmuch as 
the plaintiff bad nut applied to the Small Cause Court Judge to execute her 
decree, and it had never been transferred to that Court for execution ; and that 
the proviso in s. 272 is merely intended to mean that any question of title or 
priority is to be determined by the Court in which, or in whose custody, tho 
property is, and not by the Court which made tbc order of attachment. 

Held, also. that, previous tc the order by the Munsif directing the payment to 
be made to the plaintiff, the Small Cause Court Judge would bas’o bad jurisdic* 
tion to deal with the question bo bad tried ; but, as that order was made prior to 
the attachment by fhe defendant, the judgment-debtor bad no interest in tbo 
money which could be so attached, the effect of that order being to vest the 
property in the money in the pUintiS, and to take it out of [5S4j the di<^posal of 
tbo Small Cause Court Judge, and consequently the order for distribution was 
\vrong, and plaintiS was entitled to the decree she sought. 

Queere. — Whether an order made by a Court under a, 272 was intended by the 
Legislature to be a final order? 

[F.. 21 C. 200 (201) ; Appr.,‘6 M. 367 (359).] 

In this case tlie plaintiff held a money-decree of the Munsif’s Court 
against one Gaida Bibee, and the defendant held a similar decree of the 


• Appeal from Appellate Decree, No. 79^ of 1881, against the decree of Baboo 
Omirto Lall Chatterjee, Subordinate Judge of Nuddea, dated the 17tb February 
affirming the decree of Baboo Rajendro Coomar Bose, Munsif of Raoaghat, dated the 
9tb September 1879. 
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Sinali Cause Court against the same Gaida Bibee. Gaicla Bibee had obtain- 
ed in the same Small Cause Court other decrees against otlier persons, and 
having executed those decrees, she had certain property sold, the proceeds 
of which were in deposit in the Small Cause Court. 

Tlie plaintif! executed her decree of the Munsif's Court and attached 
the sale-proceeds which were in deposit in the Court of Small Causes 
upon the execution of Gaida Bihee’s decree : and after an order of attach- 
ment liad been issued in tlie manner provided by s. 272 of the Code of 
Civil Procedure, tliere was a further order made by tlie Munsif on the 
2-'}th January, and communicated by the Munsif to the Small Cause Court 
Judge, directing the payment of the sale-proceeds to the plaintiff. Sub- 
sequent to tliis, the defendant expcuted liis decree against Gaida Bi])eo in 
the Small Cause Court, and attaclicd the same surplus sale-proceeds 
whicli had already been attached by the plaintiff'.and in respect of whicli the 
furtlior order of the 2oth January liad l)een procured at tho instance of the 
plaintiff'. The Small Cause Court Judge tlien proceeded under the proviso to 
s. 272 to enquire whether the plaintiff' was entitled to tlie whole of tlie 
surplus sale-proceeds or to a partonly; in other words, whetherthe defendant 
was entitled to participate therein rateably ; and lie camo to tlio conclu- 
sion tliat the sale-proceeds ought to be divided between the plaintiff' and 
the defendant: and lie divided tliem accordingly. Tlie i.laintift' llien 
brought the present suit in the Munsif's Court to recover from the defendant 

that portion of the sale-|)roceeds which had been paid over to him under the 
order of the Small Cause Court Judge: and contended that the Small 
Cause Court had no jurisdiction to make the order in question, and that 
he (the plaintiff ) having tirst attached these surplus sale-proceeds, and 
[555] having laocured tho order of tlie 2')th .lamiary for payment of the 
money over to him, was entitled to the whole of that money. 

Both the lower Courts gave the jilaintiff a decree. The defendant 
apiiealed to tlie High Court. 

Baboo Mahii Chnn'icr Bose, for the appellant. 

No one appeared for the respondent 


liv 


•U'DGMKNT. 

Tlie jiulgment of the Court (PniNSi:i> and Fn:i.)). .1.1.) was delivered 


i’lUNSEI*. .r. (who. after stating the facts as above, continued) • — 
Botli the lower Courts have given the plaintiff' a decree : and wo are of 
opinion tliat this decree is correct. We do not concur in much that 
the Suljordiiiate .Judge has said in his judgment on the question of equity ■ 
and much of the law quoteii by the Subordinate Judqe has no applica- 
tion to a case of this kind. It may he projior to observe also tliat 

s. 2J.J of the Code of Civil Procedure has no aiijilieulion to a case of 

this kind. That section apjilies oidy where the decree-holders have all 
applied to the same Court for execution of their decrees Now in 

this ease, the plaintiff did n..t apjily to the Small Cause Court Jiid-'o 

lor execiitioii of her decree, .seeing that that decree was a <lecree of the 
.Munsif, and hud never l.een transferred into the Small Cause Court for 
oxecution. Then, with r.-fe,ence to s. 272. wo think that the Snl),„.<li„,ae 
•lu<lge lias taken a proper view of the proviso, which is merelv intended to 
mean that any ,,uestion of title or priority is to he determine.] by the 
Court m which, or in the custody .,f vvliich. the property is. and imt hv the 
Court which made the order of attachineiit. We think that so long as tho 
Older of attachment was in force, and no further order was made the 
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nf^ H jurisdiction to deal with the ques- 

bhe fn fh! ""i -fuT" decree-holders ; but we think that, after 

wiih H oiderof the ^oth January was made, he had no jurisdiction to deal 

nV-. nt ft-'n ’ f ’ to transfer to tlie 

plamtia the amount mdeposit : mother words, that the effect of this order 

out nf I Pi-operty in this money and take it 

7 C 533-9 honn ^ ^ d'sposal of the bmall Cause Court Judge. After that order had 
€£:r^ out. the judgment-debtor. Gaida Bibee. ceased to have any 

mteiest m tlie money winch could he attached by the defendant in execution 
ot hisdecree. \Vhether an order made by the Court under the proviso of 
s . was intended by the Legislature to be a final order, is a matter which 
\\e do not think it necessary to decide in tlie present case. It is sufficient 
roi us to say that, under the particular circumstances of this case, tlie 
fermUl Cause Court Judge has no jurisdiction to nroceed under the section 
at tile tmie when he so proceeded. The decision of the lower Appellate 
Court will he confirmed. 

Appeal dismissed. 


7 C. 556*9 C.L.R. .334 

APPBLL.\TE CIVIL. 

Jieforc Mr. Justice Pnnsep and Mr. Justice Field. 


SuiiKN’ATH Gdoiiu .ANJ) OTHERS (Decree-holdcrs) r. YusooF Khan 

{Judgment- Debtor):' [7th July, 1831.] 

Execution- Proceedimj.s — LimUntiou—Cicil Procedure Code (.Id .Y of 1377l, ss. 230, 235. 
23G and 237. 


execution at a decree pinscd more than twelve years before the date of the 
CiviJ Procedure Code (Act X of 1877), certain judgmeot^creditors applied for the 
attachment and sale of certain spe^itio 1 property belonging to their judgment- 
debtor, previous to tbo date on which the three years allowed for such exccutiooi 
inidor s. 230, would have expired. Subsequently, after the three years had claps* 
ed, they filed afresh application, prayiog that certain other property of their 
judgment-debtor might ho attached aiil sold in lieu of that specified in their 
former application, and that the latter might he released, 

Ueld, tUit execution of the decree was barred by limitation* 

Per PiiissEl*. J. — Uodor s. 230 of the Civil Procedure Code, it was intended 
by the Legislature that a decree-holder, seeking to execute a decree passed more 
than twelve years before, should have ono opportunity to execute that decree, 
and that, if he fails to satisfy it on that application, any further application 
becomes barred. 

[N.F*. 8 A L.J. 1020; F.. 6 A. 189 (190) (F.B ) ; R., 6 A. 419 (422); 182 P.L.R. 1904^ 
76 P,R. 1904.] 

[657] The facts out of wliich this appeal arose were as follows ; — The 
apiiollants, in execution of a decree, dated the Hth February 1865, filed a 
petition on tlio 20tli Soptemhor IH80, asking for the attachment and sale 
of certain iiiiinovoahlo properties therein specified, belonging to the res- 
pondent, tlioir judgment-debtor. On the l‘2th Xoveinber 1880, they filed 
a fresh application, in whicli tliey asked that certain properties other than 
those specified in their former application might be attached and sold, 
and that the jaojierties attached under their first application might be 


* Appeal from Order. No 197 of 1861. against the order of R. F. Rampiiii. Esq.. 
Judge of Dacca, dated tbe 9ih April 1381 , aflirming the order of Baboo K. D. Cbatterjee. 
Iduiisif of (hat district, dated tbs 22nd December 1680. 
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released. Thereupon the judgment-debtor objected that this decree, wliich 1881 
the applicants sought to execute, was barred on the 1st October 1880, under July 7 

s. 230 of the Civil Procedure Code, seeing that the application of the 20ih 

beptemberhad been abandoned, and a wholly new application made on Appel- 
the 12th November. Tlie executiou -creditors, however, contended that LATE 
the application of the 12th November was merely one in the execution- Civil 

proceedings, and by way of amendment to that of the 20th September; and ' 

inasmuch as tliat application was within the reriod juescribed for limita- C. 5S6 = 

tion to take effect, they were entitled to the relief they sought. The Munsif^CL.R. 334. 

held that this contention could not be supported, and that the application 

of the 20th September, though not formally struck off the tile, was 

virtually so, and had been abandoned bv tlie judgment-creditors, and 

consequently that the application of the 12th November could not be 

looked on as supplemental thereto, hut tliat it was an entirely fresh 

attempt to execute the decree, and consequently that limitation applied, 

and the remedy was barred. The application was accordingly refused 

with costs, and this decision was upheld on appeal before the District 

Judge. 

The judgment-creditors accordinglv now specially appealed to the 
High Court. 

Baboo TSussunl Cooninr Hose, for the appellants. 

No one appeared for the respondent. 

The judgments of the Court (PiUNSEp and FIELD, JJ.) were as 
follows : — 

Jl'lKlMKNTS. 


Pkinsep, J. — It is adinilled tliat tlie ilocree under execution [558] 
in this case was passed more than twelve years ago. On the 20th 
September 1880, tlic decree-holders made an application under s. 23o of 
the Code of Civil Procedure of 1877 to execute tlie decree, and simulta- 
neously. by a seiiarato petition, tlioy liled a schedule of tlie properties wliicli 
they wislied to iiroceed against in order to realize tlie amount of their 
decree. On the 12th November 1880. they put in a fresh application, 
asking, as the District Judge says, " lujt tliat certain errors in the last pre- 
ceding application for execution ho corrected, hut that the wliole of the 
properties attached conformahly thereto lie released and certain other 
property specified in the form he attached in their stead.’ If this anpli- 
cation of the 12lh November IHHO he regarded as a fresli application to 
execute, it is barreil under s. 230 of the ('o<lo. If, liowcver, the applica- 
tion of the 20fh S«-i)fember he regardeil as the apjilication under 
whieli the decree-holders are now iirticeeding, they cannot enforce 
their decree us against this iiarricular property. The iipiieilants’ pleader, 
however, contends that having on tlie 20ili Septemiier 1880. apiilied 
for execution of decr<*e. (hey were at liberty to extend that aiiplica- 
tion so as to include pmiiertit's not mentioned in it. hut any other pro- 
perty of the jiidgiiient-.lelitor which they should think fit to specify : in 
other words, (he aiqilicat ion having IxM-n made with a iiiiii<l to t roceed 
against certain jiroperties, (li<>y should lie at liberty to extend it for an un- 
limited period against other properties. It appears to us, that the object of 
s. 230 was to exclude applications of this nature, and that it was intended 
that the decree-lioldc'r. seeking to execute a decree passi d mon; than 
twelve years before, siiould have one opportunity to execute that decree, 
and that, if ho should fail to satisfy it on that application, anylurther 
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ai^plication becomes barred. The oi'der of the lower apjjellate Court will, 
tlierefore, be confirmed, and such confirmation notified in the usual 
manner. 

Field, J. — I am of the same opinion. Section 236 of the Code 
enacts: “ Whenever an application is made for the attacliment of any 
moveable property belonging to the judgment-debtor, but not in his 
possession, the decree-holder shall annex to the application an inven- 
tory of the property to be attaclied.” [559] Section 237 provides that 
“ whenever an application is made for the attachment of any immoveable 
property belonging to the judgment-debtor, it shall contain at the foot a 
tlescription of tlie property sufficient to identify it, Ac.” Now, it is 
quite clear tliat the application for attachment spoken of in these two 
sections is the application mentioned in s. 235, and that tlie above provi- 
sions are to be read witli cl. 0 ) of s. 235. Fiom this it appears to have 
hoen the intention of the Legislature that an inventory, or sufficient 
description, of the property souglit to he attached, whether moveable or 
immoveable, should be attaclied to the application for execution mention- 
ed in s. 235. In the case before us, if the application of tlie 19th Novem- 
ber LS'iO he treated as a substantive application under s. 235, it is, in tlie 
first place, defective in form ; and, in tlie second place, it is barred by 
limitation, having been made after tlie tive.loe. years mentioned in s. 230. 
But then it is contended that this application may ho accepted by way of 
an application amending and supplementary to the original application of 
the 20th September 1S80. 1 think that, from what 1 have jusc said, it is 

clear that an inventory of the property, when moveablo, must be delivered 
into Court along with the application for execution under s. 235 ; and if 
this supplementary list of property were allowed to ho put in after the 
expiration of the twelve years, the essential portion of the law would bo 
practically defeated. 

Appeal dismissed. 


7 C. 560. 

APPELLATE CIVIL. 

[560] Before d/r. Justice Prinsep and Mr. Justice Field. 


Kkishna CiiUKN Baisack and otheks {Plaintiffs) v. Protah 
C lil’NDER SUUMA, alias Ra.IKNDRO LALL and others 

{Defendants). [4th July, 1881.] 

Declaration of Tilk—.Uvene Possession- Case mnde in Plaint— Sionnions to compel 
atUndance of IKi/iwsscs -Summons to produce Documents. Hefusal of— Civil Proce- 
dure Code (Acl X of 1S77), s. 137. 


Where a speciBc title hag bcea alleged, bat not proved, and the plaintifl en- 
deavours to succeed in the first Court or second Court ol Appe.al upon h title by 
twelve yearsi’ adverse possesgion, bo must bo prepared to show that this other 
title by twelve years’ adverse possession was raised in the Court of first itjstance 
with sufficicnt’clciirness, to enable his adversary to understand that ho claimed 
to succeed us well by twelve years' adverse possession as by the specific title 
alleged. 

In all cases in which parties apply for a summons tc compel the attendance 
of witnesses, or a summons to produce documents, or apply to have a document 


' Appeal from Appellate Decree. No. 471 of 1880. against the decree of R. F. 
Rampini. Esq., Officiating Judge of Dacca, dated the 24 th November 1879. reversing 
;he decree of Baboo Guoga Churn Sircar, Subordinate Judged that district, dated 
the 25th July 1878. 
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sent for under s. 137 of tbo Code of Civil Procedure, the Court ought not to 
refuse such application, merely because in its opinion the witnesses caonot bo 
present, or the documents cannot be produced, before tbo termination of the trial. 

[P., laC.P.Ii.R. 152 (163); Appr., 16 A. 218 1219) = 14 A.W.N. 45.] 

In this case the plaintiffs sued to recover possession of a mirasi taluk, 
named Chupsara, on tlie allegations that one Gopal Pershacl Thakur was 
the former owner of the property : that he granted rairas lease of it to his 
daughter Fulkumari, and tliat she was owner and in possession thereof : 
that, on the 17th Jeyst 1270, corresponding wit h 19tli May 1869, she sold it 
to the plaintiff s fatlier, who entered on, and continued in, possession until 
his deatli, and that they (the plaintiffs) then entered into possession 
of it: that tlie defendants instituted a suit against them in respect, 
of this pronerty, which was ultimately decided against them, the de- 
fendants, in the Higli Court ; but that notwithstanding this tliey applied 
to the Magistrate, who, attached the prorerty under s. odi of the 
Criminal Procedure Code, and directed [561] it to bo let out in 
ijara ; and that, consequently, they were obliged to institute this 
suit to establish their riglit to. and recover possession of, the land. 
The defendants, among otlier pleas, contended that Gopal Pershad had 
no personal right in tho property, which was debutter land devoted 
to the maintenance of tlie i<Iol Ijukhi Xarain and to other religious |)ur- 
poses, and that lie, consequently, could not alienate it; that he did not 
realh , and in good faith, execute tlie miras lease in favour of Fulkumari, 
and that she was never owner and in possession; that, by the alleged miras 
pattaset up by tlie plaintiffs, Fulkumari liadonlya life-tenure, and there- 
fore could not transfer it ; that the plaintiffs’ father never purchased it, and 
that neither he. nor the plaintiffs, had been in possession within twelve 
years previous to the institution of the suit, Init that tho pro|ierty passed 
from Gopal Pershad Thakur to his son Kislien Pershad Surma, alias Raja 
Babu, and ultimately to tho defendant Protab Chunder, who had been in 
possession for a long time: that Kaja Bahu was a man of immoral character 
and extravagant habits, and that even if a miras jiatta had lieen granted and 
Raja Jhilni had admitted it. they wore not bound by his acts, as they wore 
not his personal representatives, but his successors in tho post of shebait. 

Tho miras jiatta was not iirodiicod at the hearing. Tho Subordinate 
Judge found that the itdras tide hail not lieen established, hut gave the 
plaintiffs a decree, holding that they hud been a long time in possession 
and that, in addition, they were in tho possession of bona Me imrchasers 
for valiiahlo consideration. On appeal, the District Judgo was also of 
opinion that tho miras tide had not lieen established, and proceeded to 
dispose of. the ipiestion of title by twelve years’ possession, and hold tliat, 
on this ground aRo. the plainlitls were not entitled to succeed, hut he did 
notspecilically deal with t In* question as to whether or not they were huna 
./flic purchasers for valuable consideration. He. accordingly, reversed the 
decision of the 8id)ordinate Judgi-. The plaintiffs now specially appealed 
to tho High Court against tliat d«*cision. 

liahoo linn Chunder /iaJic/ycc and W.ihoo Hurry Mohmi Chuckcrbntly 
for tho appellants. ' ’ 

[662] Baboo Opv.ndro Xalh Miller, for the respondents. 

JUDGMENT, 

Tlie judgment of tho Court (l>iaNSKl* and Field, JJ.) was delivered 

by 

PhinseI', J. -This ease arose out of a proceeding under s. 6 30 of 
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the Code of Crimioal Procedure. Under that proceeding the present plain- 
tifls were, as they allege, turned out of possession, and they have brought 
this suit to recover possession, alleging the following title : They say that 
tlie property originally belonged to one Gopal Pershad Thakur, who grant- 
ed a miras lease of it to his daughter, Fulkumari. In tlie plaint the date of 
this lease is not given, but from subsequent proceedings it appears that 
the date is Agliran 1244. corresponding witli December 1837. They tlien 
say tliat Fulkumari was in possession of tins property under this lease, 
and that, on the 7tli Joyst 1270, corresponding with i7th May 1869, she 
sold it to the plaintiffs’ father, wlio obtained possession, and that the plain- 
tiffs succeeded him in possession, and remained in possession until they 
wore ousted by the proceedings under s. 530 of the Code of Criminal 
Procedure 


The Subordinate Judge was of opinion that the miras title liad not been 
established, but lie thought that, as the plaintiffs iiad been for a long time 
in possession, they ought to recover in this suit : and he further expre.ssed 
an opinion that the plaintiffs are in the position of botui fi-le purchasers 
for valual)le consideration. 

Now, with reference to the finding of the Subordinate Judge that the 
plaintiffs had been in possession for a long time, we think that a judicial 
ollicer of the standing of Ihiboo (iunga Churn Sircar ought to be well 
aware, that this indefinite language and tlie indefinite form in which the 
fifth issue was framed arc wholly inadetpiate for a judicial decision upon a 
(juestion of title. In consequence of this indefinite language and of tlie 
inexact form of tlie fiftli issue, a considerable amount of unprofitable dis- 
cussion has arisen in tliis Court upon a point which is sufficiently simple. 

The District Judge, on appeal, was also of opinion, that tlie miras 
title had not Imeii established. For lliis finding he has [563] given a 
uuml)er of reasons, iti all of whicti we are not prepared to concur. It is 
not, however, necessary for us to enter specifically into these reasons, 
because we lliiiik tliat there are some of I’.hem upon which his finding in 
respect of ttie miras patta as a finding of fact can properly he supported. 

The District .Judge then proceedo*! to consider the question of title 
by twcslve years’ possession, and ho was of opinion, upon certain authorities 
which he lias quoted, that the plaintiffs ought not to he allowed to 
succeed upon a title l)y twelve years' aiiverse possession, because this title 
had not been set out with sufficient rlistinctnoss in their |)laint. 

-N'ow the question here raised is one upon which there are numerous 
decisions of this Court, which, unless carefully exarnined, may appear 
to he conflicting; hub what those decisions really come to appear to us 
to 1 ) 1 ) l lii?>. tliib'vliere a specific f.itlo lias l)een alleged bu“. not proved, and 
the plaintiff endeavours to succeed in the lirsn Courr. or second Court of 
.\piiea! uDon a title by twelve years' adverse possession, he must he 
prepared to show that this other title l)V twelve years’ adverse possession 
was raised in the Court of first instance with sufficient clearness to enable 
bis adversary to understand that lie claimed to succeed as well by twelve 
years' adverse possession as l)y the specific title alleged. Now, if we apply 
this pi inciple to tho present apooal, it appears to us that there is little to 
(llstinguish this case from that of Shiro Knvuiri Dcbi v. Govind Shaw 
Tiinti (1). Mr. Justice Markijy there says : - “ It is quite clear that when 
a |)laintitT claims a title upon twelve years’ possession, lie must draw tlie 
attention of the defendant to tho fact that ho is going to claim a declar- 
ation u|)on that title, in order that tlie defendant m ay g ive his^own 

(1) 2 C. 118. 
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evidence and sci-utinize the evidence of the plaintiff upon that point, and see 
whether possession for twelve years is proved, and whether he can con- 
tradict it during any portion of that period.- And then, referring to the 
^^ticular facts of that case, he says in a further portion of his judgment 

The plaintift says that he has not been himself in possession for much 
more tlian eleven years, and though he is, no doubt, entitled to join the 
possession of [564] his vendor to his own possession, yet ho has not given 
the date when his vendor came into possession, nor does he even make the 
general allegation that the possession of his vendor, couuled with liis own 
possession, would amount to a period of twelve years.” In the case before 
us the date of the original miras patta has not been given, and there is no 
general allegation tliat tiie possession of Fulkumari under the miras patta 
if added to the possession of the plaintiffs and their fa her under the 
kohala. would a together make up a period of twelve years’ adverse 
possession, which would constitute a good title. Under those circum- 
stances. we are of opinion that, so far as regards this second title of twelve 

years adverse possession, we ought not to interfere with the judgment of 
the District Judge. 

1 ^P'=^tnct Judge did not distinctly deal witli the question as to 

whether tlie plaintifls were hmu Me purchasers for valuable consideration 
He says m tlie mntli paragraph of his judgment, that a certain 
decision of the Privy Council, in the case of Ram Room, ir Koondoo w. 
McQacnn (1), has heen quoted in support of the coiuention raised 
before him, and no douho it is a souml one; ’ bun when he reversed 
the decision of the Sul)or<linate Judge upon four grounds whicli ho has sot 
out at considerable length, he did not proceed to show on what grounds 
the plaintins, if honajide purchasers for valuable consideration, ouglit to 
lail m this case, tho iniras patta not having been proved, 

Tlien, as to the title under tho miras patta. it is contended before us. 
and we think with reason, that the iilaintiffs were entitled to an order in 
thoir favour upon the application imule by them to tlie Subordinate Jud"e 
to Jiave tho original miras i atta sent for. this patta being on tlie Colloc- 
torato record. It appears tliat this oatta was mentioned in the list of 
documents amiexod to the plaint ; that an application was made on the 
«li Juno to lia\o tlio original patta sent for from Iho Colloctorato : and 
that the Subordinate Judge rofused this application, because the examma- 
tion of witnesses harl already conummeed. 

Tlic District Judge observes that the examination of the witnesses 
'vas concludetl on the following day. -that is, the oil! June. Now 
It IS tjuito Dossihle tliat, if tlie Subordinate Judge, [565j had, on tho 
4th June, complierl witli this reqiu'st and sent for the patta from the (;ol- 
lectorate, it would have lieeti iirodiicod in Court before him hoforo tlio trial 
was terminated or tlie plaintiffs had closed their case. 

Wo tliink tliat, as a general rule, in all cases in which parties annlv 
ora summons tncomiiel the atlondanooof witnesses, ora summons to pro- 
duce documents, i.r apply to have a docuraoiit sent for under s. l;{7 of the 

t^ode of Civil Procedure, Hie Ccmrl ought not to refuse such application 

merely hecanso, in its ojjinioii, the witness(>s cannot ho iiresent, or tlio 
documents cannot he produced, before tho termination of tho trial. In 
his case there was very giMve lu-ligence on the jiart of I he plaiiuifls in 
hot applyi,,^ i,, I,. for at an earlier stage: and the 
* uhordinate Judge wouhl lia\(.- hcmi perfectly justified in saying that, in 


1881 

JULY 4. 

Appel- 

late 

Civil. 

7 C. 560. 


(IJ ISW.Fl ICO. 
911 



7 Cal. 566 


INDIAN DECISIONS, NEW SERIES 


[Vol. 


1881 consequence of this negligence, he would refuse to grant an adjournment 
July 4. of the case, in order to enable the plaintiffs to do that which they 

— ought to have done at an earlier stage. But we think that the Court 

Appel- not justified in refusing to send for the document, and so denying to 

LATE the plaintiffs an opportunity which might perhaps have been fruitful and 
Civil favourable to them. For these reasons we think that the case ought to be 

— remanded, and that the Subordinate Judge ought now to send for the 
7 C 560. original patta. When that pattais produced before him, it will be neces- 
sary to decide whether the miras title alleged by the plaintiffs has been 
established by the patta. He must then proceed to consider whether this 
miras interest is transferable, and must reconsider his decision on this 
point. When these findings of fact are sent by the Subordinate Judge to 
the lower appellate Court, that Court will pronounce its own decision 
thereupon, and will further proceed to dispose of the question whether 
the plaintiffs are in the position of bona, fide purchasers for valuable 
consideration, and. as such, entitled to hold this property, even if the 
miras patta is not proved, and even if the miras interest should not be 
found to be transferable. If Fulkumari was allowed by the defendants to 
hold hersolf out to the world as the owner of a transferable intsresb in 
the property, and so to mislead the plaintiffs, it will be necessary to 
consider whether the [566] defendants are now estopped by their conduct 
from saying that she had no such interest. We think that, having regard 
to the culpable delay made by the plaintiffs in applying to the Court to 
have the miras patta sent for. no costs of this appeal ought to be allowed. 
As to the costs of tho lower Courts, they will abide the final result of the 

case. - , 

Case remanded. 


7 C. 566-9 C.L.R. 183. 

APPELLATE CIVIL. 

Before J/r. Justice MiUcr and Mr. Justice Maclean. 


Mahomed .\meer and another {Plaintiffs) u. Peryag Singh 
AND OTHERS {Defendants).* [2nd June, 1881.] 

Suit for Cancellalioti of Mokurari Lease-Forjeitiire-Equitable Relief against Forfeit'^ 
ure-Deng. Act VIll of LSG'J. s. 52-Act X of 1859, s. 78. 

Where, in a mokurari lease, there was a condition, that, in ease of non-payment 
of one year’s rent, and its falling into arrears, the mokutan settlement was to be 
cancelled, and dol-uilt wis made and a suit for cjcctmcot was brought,— 


neld. that, independently of the Rent Act, the defendants should be allowed 
in equity a reasonable time to pty the landlord’s dues in order to prevent for- 
foituro. 

Mothoora .\Iohan Pal Chow thru v. Ram Lall Base (1) followed. 

Held also, that the provisions of 8. 52 of Bang. Act VHI of 1869, are exactly 
similar to those of s. 28 of Act X of 1859. and applicible to the case of a mokurari 
lease; and. thorofore. that a decree passed m conformity therewith, which allowed 
fifteen days for tho payment of the arrears of rent found duo and interest thereon, 
was a good decree. 

This was a suit brought by tho plaintiff to recover arrears of rent, for 
tho cancellation of a mokurari lease granted by them to the defendant 


• Aonoal from Appellate Dooree. No. 2310 of 1879, against the decroeof J.F. Stov^w, 
Esq. OIlKiatiug Judge of Patna, dated the 7th July 1879. affirming decree of Baboo 
Porosh N.itli Banerjee, Subordinate Judge of that district, dated tho 25th January 1879. 

(1) 4 C.L.R. 469. 
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and to recover possession of tbe lands, the subject-matter thereof. The 1881 
lease contained a clause as follows — “ In case of non-payment of one year’s June 2. 
rent and its falling into r567] arrears, the mokurari settlement will be can- 
celled ; and in that case, we, the declarants, the mokuraridars, or our heirs Appel- 
or representatives, shall have no claim to the nuzurana money.” And the LATE 
plaintiffs alleged in their plaint that the rent had fallen into arrears, and GlVlL. 

claimed Rs. 1.349-9-7i, which sum was made up of tbe rent, Rs. 593, for 

the year 1285, corresponding with the year 1877-78, arrears for previous ^ 5^6= 

years, and damages calculated at 25 per cent. ; and further claimed that ^ 185. 

the defendants bad no right to the return of Rs. 4,000 paid by them as 
nuzurana. The defendants, amongst other pleas, denied that the rent 
bad fallen into arrears as stated, or that the sum claimed from them was 
due: but tlio Subordinate .Tudgo found that the sum of Rs. 722-4-G was 
due by them, and gave the plaintitis a decree in accordance with the provi- 
sions of s. 52, Beng. Act VIII of 1869, directing that, unless that amount 
with interest at 12 per cent, from the date of the commencement of the 
accrual of the arrears up to the date of decree, was paid within fifteen days, 
the tenure should be avoided and the defendants ejected. 

From that decree the plaintitfs appealed to the District Judge, and 
urged that, the basis of the suit was not the provisions of s. 52 of Beng. 

Act VIII of 1869, but the contract, the terms of which wero contained in 
the mokurari lease, and that s. 52 liad, therefore, no application. Tho 
lower Appellate Court, however, following Jan Ah Chotvdhry v. Nittynyiund 
Bose (l), which was decided under Act X of 1859, and holding that, so far 
as it affected tho decision in that case, tho law under Beng. Act VIII of 
1869 had not been altered, upheld the decision of the lower Court, and 
dismissed the appeal with costs. 

The plaintiffs, accordingly, now specially appaalod to the High Court, 
and brouglit forward tho same contentions as they had done in the lower 
Appellate Court. 

Baboo Mohesk Chnndcr Choxcdhry and Moonshi Serajiil Islam for tho 
appellants. 

Baboo Chundcr Mndhnb Ghose and Baboo Troyluckyo Nath Uitter 
for tho respondents. 

JUDGMENT. 

[568] Th^ judgment of tho Court (MiTTER and Maclean, JJ.) was 
delivered by 

Mitter, J. — This suit was brought to recover arrears of rent and also 
for tho cancollation of the defendants' mokurari tenure, this latter prayer 
being based upon tlio following provision in tho mokurari i)atta : — “In 
the case of oon-jjaymODt ol one year’s rent, and on its failing into arrears, 
tho mokurari settlement will be cancelled; and in that case, we. the 
declarants, the mokuraridars. or our heirs or representatives, shall have 
no claim to tho nuzurana money.” The Court of first instance found 
that Rs. 722-4-6 was duo bo tho plaintiffs, and as regards tlio claim for tho 
cancellation of the mokurari patta. the decree provides that, ■' unless the 
amount. Rs. 722-5 r), with Rs. 12 per cent, intero.st from date of tho 
commencomont of tho accrual of the arrears up to this day, ho paid within 
fifteen days from this day. tho tenure will ho avoided and defendants 
ejected.” That decree has boon upheld by tho lower Appellate Court. It 
has boon contended before us, that, under the terms of tho patta, tlie 
Courts below had no option but to decree that the defendants had forfoit- 
the mokur.vri tenure. We do not think that this contention is valid. 

(1) 10 W. R, F. B. 12. 
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We are supported in this view by the decisioo in the case of Mothoora 
Mohun Pal Ckoivdkry v. Ram Lall Bose (1). Pontifex, J.. who delivered 
the judfimeot in chat case, says: — "That the defendants, ” that is the 
tenants, having insisted upon their equity to prevent forfeiture of the 
lease, provided they pay the whole of the arrears of rent according to the 
lease, and the costs which have been incurred in these proceedings, are 
entitled to rely upon such equity.” Then he refers to certain decision of 
this Court taking a contrary view, which decisions have also been cited before 
us and relied upon; and after referring also to the Privy Council decision in 
Duli Chand v. Meher Chatid Sahu (2), ruling that s. 52 of the Rent Law 
may be applicable to the case of a mokurari or any other kind of tenure of 
a perpetual nature, he goes on to say, — " We do not think it necessary to 
decide in this case whether or not the provisions of the Rent Law actually 

[569] apply, because we think that, even if they do not in terms apply, 
we are bound by analogy to that law to apply in favour of the defendants 
an equity similar to the equity there given. We, therefore, tliink that 
if the defendants pay the whole of the rent duo up to the present time, 
with interest according to the stipulations of the original kabuliat and 
patta, and also pay all the costs of the proceedings in both this Court 
and of the Courts below, the plaintifTs ought not to have kbas posses- 
sion decreed to them.” The decision of the lower Courts in this case 
is entirely in accordance with the principle laid down here. The District 
Judge says in one part of his judgment ; " Ou the question of damages 
at Rs. 25 per cent, claimed by the plaintiffs, but disallowed by the 
lower Court, I acree with the losvor Court in thinking that no special 
claim for damages has been made out ; and that the plaintiffs are 
amply compensated for the want of punctuality on the part of the 
defendants by award of interest at 12 per cent, per annum. ” It 
is (}uito clear that tlio case cited above — Molhoora Mohiin Pal Chowdhry 
V. Ram Lall Hose (1) — is an authority in support of the decree which 
has been passed in this case; but it seems to us further that the 
Privy Council case, referred to in that judgment, distinctly lays down 
that the provisions of s. 78 of Act X of 1859 apply to the case of a 
mokurari; and we entirelv agree with the Judge that the provisions of 
s. 52 of the present Rent Act are exactly similar to those of s. 78 of Act X 
of 1859. In one of the cases relied upon by the learned pleader for the 
appellants, viz., Miimlaz Dibce v. Grish Chiindcr Choxodhry (3), Kemp. J., 
who delivered the judgment, says: — "Section 52 does not apply to the 
cases of taluqdars of the description of the defendants ; and, therefore, the 
Full Dench Ruling, which has lieen quoted by the pleader for the appel- 
lant, to 1)0 found in the case of Jd.i All Chotodhry v. Kiltyanund Bose (4), 
is not applicable to this case: that decision applies to the cases of ryots 
alone.” It is clear from these observations that the decision in that case 
proceeded, not upon the ground that there is any difference between 
the provisions of s. 52 of the present Rent Act and of 3. 78 of Act X 

[570] of 1859, hut upon the ground that none of tlie provisions of either 
of those sections apply to the case of a taluqdar. But upon that point 
tlie ruling of the Privy Council in tlie case quoted above is just the con- 
trary. We must, therefore, follow tlio Privy Council's decision quoted 
above. On both these grounds, viz., that, quite independently of the Rent 
Act, the defendants should ho allowed, in equity, reasonable time to pay 
the landlords’ dues in order to prevent forfeiture, and also upon the ground 

(1) i C.L.R. -jei). (2) 12 H L.R. 439- >3) 22 W.R 376 

(4) 10 \\ R. F. B . 12. 
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fchab the provisions ofs. 52 of the Bent Act are applicable bo this case, we 
think that the decrees of the lower Courts are correct. 

Tne appeal must be dismissed with costs. 

Appeal dismissed. 


7 C. 370 = 4 Shome L.R. 139 = 9 C.L.R. 224. 


1881 
JUNE 3. 

Appel- 

late 

Civil. 


APPELLATE CIVIL. 

Before Mr. Justice Tottenham and Mr. Justice Maclean. 


7 0. 566 = 

9 C.L.R. 183. 


Shib Chandra Chakravarti and others (Defendants) v. Johobdx 
AND ANui’HKR {Plainliffs).*‘ (11th June. 1881.1 

Optional and Compulsory Hegistralion ~ Priority of Registered over Unrenistered 
Doetitnenls -Registration Acts {III of 1877), atid {XX of 1866), s- 18, 

Docuai<>iit< the registrAtioo o{ which is optional, executed previous to the 
Regirtratioo Act (III of 1877), will not, if unregistered, take eSect agaioet later 
rcgistci'cd documcuis. 

S. the owner of a .seven-annas share in certain property, on the 19tb November 
1866. sold a one-anoa share thereof to A for Rs. 80. the bill-of-oale not being 
registured, as under the provisioua of Act XX of 1866, s. 18, the registration 
thcrooi was opuon.al. Subscqueutly. S fold the remaining six annas to other 
persons ; and then ou tbc 27tli September 1876, sold another one-anna share in 
the same property In B for Rs 104. the bill-of-i-ale with respect to this purchase 
being duly registered under the provisions of Act III of 1877. In a suit by A, 
who bad never obtsined possession of tbc oue anna .share he bad pureba-ed, 
against S, B. and tbc purchasers of tbc other .six anna shares. — Held, that bo 
was not cm tiled to succeed, as bis bit)*of-sale being unregistered was not outi- 
lied to priority over b's which bad been duly registered. 

[571] Lachnian Das w Dis Chundo 0) followed 

Ojra Singh v. Atlakhi Kooer ;2f discussed. 

[F,. 17 M. 804 13051.] 


The facts of tnia ca>jo were as follows :~Shib Chandra Chakravarti, 
the first ilofondanb, ov-nod a seven-anna share in Taluq Kisinut Khamar 
Damawara, and ho was ousted therefrom in the year 1270, corresponding 
with the year 1863, but recovered possession in the month of Pous 1280, 
corresponding wibii Uecemher 1872. During the time he was out of 
possession, the plaintiffs iilleged that Shib Chandra sold to their father, 
Sheik Amir, since deceased, a one-anoa share out of his seven annas, 
under akohala. dated the 26th Kartic 1271, corresponding with the 19th 
of November 1866, the coiisidoration iuoney being Rs. .30. 

This kobala was not registered, as it was optional to register it 
undor 8. 18, .\ct XX of 1866, the Registration .Act then in force; and its 
genuineness was disputed by the defendants. 

Subsequently, botwoen the years 1274 and 1283 (1866— 1876) Shib 
Chandra sold his remaining six annas share in the property to the defend- 
ants, appellants, Slieik Mohajii and Sheik Budhya and others ; and thus, 
assuming the sale to tho plaintiffs' father to he a genuine one he had 
exl)austod all his interest in tho property. On the 21th Assin 1284 
corresponding with the 27th S.qitemher 1876, how over, he sold another 
ono-anna sliare in the same property to the two appellants, Sheik Moliaju 
and Sheik Burlhva, for Rs, 140. an>l tho i»ill-of-sale was duly registered 
undor the Rogistiation .Act of 1877. It appeared Unit neither the r'laintiffs. 
nor their father, liad overtaken possession of tho ono-anna share alleged 


’ Appeal from AppHlatu Dctc -. No. 10.72 ol 1879. .igaiiiKt the decree of Haboo 
Kalidas Du:t. SccoliJ Sub>rclir)iiu Judge of Tippera. dated the 16th March 1879 
rovtrdog the decr..o ol B. jo. Kim Cbuudcr Dhur. First Muusif of Nussirnuggur,’ 


dated the JG*b February lb7H. 

(U 2 A. 


(2) 4 C. 536* 
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to hav been sold under the kobala of the 19th November 1866. and they 
ow hiought the present suit to obtain possession thereof against Shib 
Ohandra and all the persons to whom he bad sold the property 

th.t the ground, amongst others. 

hva! having been registered, took precedence 

oyer the plaintiffs \yhich was unregistered; but on appeal the Subor- 
dinate Judge reversed that decision, holding that'the apnellants’ nurchase 
was a fraudulent one. and that the [572] plaintiffs’ kobala was a genuine 
L.R. 139= the registration of which was optional at the time of its execu- 

9 C.L.R. 224 ^ ‘therefore, the appellants’ bill-of sale was not entitled 

• to any priority over it. and consequently decreed the plaintiffs’ claim. 
Against this decree the defendants now appealed to the High Court, 
iiaboo Jogesh Chunder Roy for the appellants. 

Baboo Joy Gobind Shome for the respondents. 


7 C. 570 = 
4 Shome 


JUDGMENT. 

The judgment of the Court (Tottenham and Maclean, JJ.) was 
aelivorod by 

TuTXKNK.yM, J. (who. after stating the facts, continued) The first 
Court dismissed the case, holding that the (appellants') registered bill-of- 
sale took precedence of tbo unregistered one. The second Court reversed 
tho decree and decreed the suit finding (although the point was not raised 
in tho first Court or put in the form of an issue) that tho appellants’ 
purchase was fraudulent ; and that, therefore, their bill-of-sale, though regis- 
tered, could not bo allowed priority over tho plaintiffs’ unregistered 
document. 

\\'o think that tho case cannot bo decided on the ground of fraud. 
Thoro is, no doulit, a fraud committed when a person sells the same 
property twice over, but unless the second purchaser has notice of the first 
sale, it does not always follow chat he is to bo saddled with the conse- 
quences. Kogistration of sales has been established for the protection of 
purchasers, and though sales for small sums may or may nob be registered, 
while sales for larger sums must ho registered, a prudent purchaser would 
always register liis purchase a.s a precautionary measure even if it was 
for a sum below Ks. 100. 

it has generally been hold that, prior to April 1877, when .-icb III of 
1877 camo into force, a document compulsorily registered did nob take 
precedence of a document of which registration was optional : sea 
Bholanalh v. liuldco (1), also Oyra Situjk v. Ablnkhi Kooer (2), and 
cases (]Uoted thoroin ; [573] but the present Act lias effected a change in 
blie law, and it must now bo taken to bo established that the principle 
laid down iu these decisions no longer applies to documents governed by 
Act Iff of 1877. Henceforward, documents e.xecuted whan the previous 
three Uogistration Acts were in force, will nob, if unregistered, take effect 
against later registered documents: see Gunya Ram v. Dansi (3) and 
Lachmnn Dn.'i v. Dip Chaml (4). This last case is a Full Bench decision 
of the .Allahabad Court, and though it appears to be in conflict with the 
case of Oyni Siiii/k v. Ablnkhi Knocr (21, we still think tbat that case 
was correctly docidod uiulor tho former law. It was not decided tliere 
tliab .Act 1 of 1868. s. 6. protoctod a document executed when .Act VIII of 
1871 was iu force against tho provisions of Act III of 1877: bub it was 
hold that Act HI of 1877 did not apply to tlio suit at all, as it was insti- 
tuted wliilo Act VlII of 1871 was in force. 


{ 2 } i C. 536. (3) 2 A, 131. 
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Wd must reverse the decision of che lower Appellate Court and 
restore that of the Munsif. 

The appeal is decreed with costs. 

Appeal allowed. 


7 C. 573 = 9 C.L.R. 182. 

APPELLATE CIVIL. 

Before Sir Richard Garth, Kt., Chief Juslire, and Mr. 

J nsticc Me Donell. 

Nobin Krishna Bose and another (Defendants) v. Mon Mohun 
Bose and others (Plaintiffs).* [3rd June, 1881.] 

Yoluyitary Payment — Arrears oj Bent^Mxstake — Painnent under a Mistake, 

The plaintiSd» believing that they bold a (our-ftuua share, and the defendaota 
the remaioing twelve-aniia sbarci id a pitni« the revenue of which was in arrears, 
paid to the zemindar, on the Sch ol March 187G| a portion of tbe arrears corres* 
ponding to tbe share in the patui to which they considered themselves entitled. 
It was afterwards decided, in a suit between the parties, that the plaintiffs were 
not ODtitlod to any share iu the patni, and that the defendants wore entitled to 
Iho whole sixteen annas thereof. Subsequently to this decision, the defendants, 
in paying up tbe CS74] arrear^i of revenue due on the patni. took tbo benefit of 
the payment mado by tbe plaintiffs on tbe 8tb of ^^arch 1876, and paid in only 
so much as, together with the previous payment, made up the whole arrear. The 
plaintiffs then brought the present suit to recover from tbo defendants the 
amount of the payment made to tbe zemindar on tbo 8tb of March IbTC. 

Held, that the payment was not a voluntary payment, and that the plaintiffs 
were entitled to recover. 

[F., 25 C. 305 (310) ; R.. 12 C. 213 (2l7> ; 7 MX.T. 249*5 Ind. Ca^. 318 = 33 M. 
189; GM.L.T. IG2 = 3 Ind. Cas. II0=19M.L.J. 489-33 M. )5 ; D., 7 0.0. 
14C (149).] 

The facts of tills case wore as follows: — In a certain patni, tlio jama 
of which was Hs. 2,011-8-10, the plaintiffs alleged that they hold a four- 
annas share, and tlie dofoodants tho remaining twelve annas ; and that the 
jama which they had to pay was Ks. 504-14-2^. The defendants alleged 
that tho plaintiff's had do interest whatever in the patni, but that they wore 
darpatnidars of a four-annas sliaro under tliom. In this state of matters 
tho defendants, in 1874. instituted a suit against tho plaintiff s to recover 
certain arrears of the rent of the alleged darpatni. In that suit tho extent 
of jama for which tlio iilaintiff's wore liahlo, namely, Rs. o04-14-24, was 
not disputed, nor was there any disjiute as to tho amount of arrears claimed. 
Tho only question was, whether tlie plaintiff's wore some of tho patni- 
dars, as they claim to ho, or <larpatnidars, as llio defendants alleged them 
to be. Tbo Munsif wlio brioii that case dismissed it. on the ground that 
the plaintiffs wore not darpatnidars. I>ut tho holders of a four-anna share 
in the patni mohal. That decree was datailtbe 20th of March 1875. Tho 
defendants appealed, and tiie cause was remanded. The Munsif who tried 
the ease after tho order of remand found, that tho plaintiff's and tho defend- 
ants were descendants of a common ancostor. and that tho plaintiff's wore 
entitled to a four-anna share of tho patni ; hut ho decreed the claim of the 
defendants, on the ground that the plaintilfs had always [laid their rent 
through the lioldor or lioldors of tlio twolvo annas share. Tliat decree was 

• Appeal from Appoll.aK* Decree. No. of 1S40. against tbe dccrei of Baboo 
Bhooputi Roy. Subordinate Judge of East|Burdwan, dated tho 5th February 1880. rovors- 
iiig tbo decree of Baboo Khettor I’rosad Mookerjeo, Muosif of Culiia, dated the IGth 
June 187y. 
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plaiotifFs. 

on the 8th of March 1876, paid to the ;50mindar the sum of Rs. 225 on 

account of their proportion of certain arrears of revenue then due on the 
patui mehal. 

IVT appeals were preferred againsfc the decree of the 2Dd of 

ftlay ]b7b,— one by the defendants against the finding that the plaintiffs 
were entitled to a four-anna share in the patni, and the other by the 
9 C.L.R. 182. against the decretal order. These two appeals were disposed of 

‘P the defendants, and then there was a special anneal by the 

plaintiffs to the High Court. It was ultimately decided in that suit that 
the plaintins were not entitled to any share in the patni, hut were merely 
darpatnidars of the four annas share of the mouza. 

Though the revenue of the patni was in arrear at the time of the 
payment to the zemindar in March 1876. yet it did not appear that any 
steps had been taken by the zemindar to recover it. The defendants 
afterwards proceeded to pay the revenue, but, finding that a portion had 
been previously paid by the plaintiffs, they paid in only the additional 
sum required to make up the total amount then in arrears. After tliis, 
and after the final decree in the suit of 1874, had settled the respective 
positions of the narties. the plaintiffs rapeatedly demanded from the 
defendants the sum paid by them to the zemindar; and in consequence of 
their refusal to pay, the present suit was instituted on the 7th of March 
1879. The defence was that the payment was a voluntary one and made 
for the purpose of being used as evidence in the suit of 1874. The Munsif 
dismissed the suit, hut this decision was reversed on appeal to the Subor- 
dinate Judge, who found on the facts that the plaintiffs had paid the 
money to the zemindar bona fide, believing that they were entitled to a 
four-anna share in the patni. The defendants appealed to the High Court. 

Bahoo Hash Ifehary Ghose for the appellants. — The defendants are not 
liable for this money. The payment was made by the plaintiffs not for 
tho purpose of paying a debt of the clofondants', hut for paying a debt of 
tile plaintiffs’ own. Tho payment was made prematurely — Luckhee Kant 
Do-^s v. Ship Chjindrr Chuckerbully (1) : and being purely voluntary, cannot 
ho recovered ; Mussamut Ashibun v. Baboo Ram Prosnd Das (2), Ram 
Tuhul Sinyh v. Bisestvur Ball Sakoo (3). Section 69 of [5763 the Contract 
Act is in iny favour. [Garth, C. J. — If tho money was paid to the land- 
lord by mistake, as the Court below finds, the plaintiffs could recover it 
from the landlord. Now you have adopted the payment made to the 
landlord as if it had been made by yourself. This is nob money paid 
to your use. It is money paid under a mistake, which you have taken 
tho benefit of— taken it into your possession as it were.] 

Baboo Ilemchander Banerjee for the respondents was not called 


upon 


JUDGMENT. 


The judgment of the Court (Gabth, C. J., and MCDONELL, J.) was 
delivered by 

Garth, C. J. — This is a suit for the recovery of Rs. 225 from the 
defendants under these circumstances ; 

The plaintiffs had sued the defendants to recover possession of four 
annas of a patni estate, of which the defendant claimed the whole, and 
were admittedly entitled to the other twelve annas. The real question in 


(1) 12 W. R. 462, (2) 1 Shome L. U. 25. (3) L. R. 2 I. A. 131. H3-4. 
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that suit was, whether the nlaintifTs vvere entitled to the four annas as 
patnidars. or whetlier they held them as darpartiiidars. the defendants being 
the holders of the whole patni. 

In that suit the plaintiffs got a decree as patnidars in the first Court; 
but on anneal the case was remanded for some further evidence to be 
taken. In that state of things, and whilst the plaintiffs bona fide believed 
themselves to be entitled to the four annas, they paid into the zemindar’s 
sherista Bs. 225 on account of the revenue for that share. But as it 
was oventuaily decided that the plaintiffs bold the four annas, not as 
patnidars, but as darpatnidars, it turned out that tlie Rs. 225 was paid 
for the defendants benefit, and as part of their revenue to the Govern- 
ment; so the plaintiffs brought this suit to recover from the defendants 
that sum. 

The first Court dismissed the plaintiffs' suit, on the ground (amongst 
others) that it was paid in had faitb, with the object of making evidence 
of their alleged patni right. 

The Subordinate Judge, in a very careful judgment, has come to the 
conclusion that the palintiffs’ claim should be decreed, C577] on the 
ground (amongst others) that, in making this payment, the plaintiffs 
believed themselves interested in doing so. 

We think that this conclusion of the Subordinate Judge may be 
pronerly confirmed, though we doubt whether his judgment can be 
sunported upon the grottnds which he mentions. We think that his 
conclusion may be supported upon this principle that where a payment 
is made by one person for the benefit of another, and that other afterwards 
adopts that uavinent, anil avails himself of it. the sum becomes money 
paid for his use. 

The plaintiffs, bona, fide believing themselves to be the owners of the 
four annas share, paid the revenue of it to the zemindar. The defendants 
then paid the revenue on the remaining twelve annas ; when they did so, 
they must have found that the revenue on tlie (our annas had been paid 
by the nlaintiffs ; and they availed themselves of that payment by the 
plaintiffs, only paying, or offering to pav. to the zemindar, the revenue 
on the remaining twelve annas. Wo think that, under thesocircum- 
stances, the Rs. 225 so paid by the plaintiffs became money paid to the 
use of the defendants: and that ^ho judgment of the Court below can be 
supported udod that ground. No doubt the justice of the case is entirely 
with the plaintiffs. 

The appeal is dismissed with costs. 

Appeal di$misseti. 
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APPELLATE CIVIL. 

Before Sir nichard Garth, Kt., Chief Justice, and Mr. Justice UcDonell 


Parbati Churn Deb {Plaintiff) v. Ain-ud-Dben and others 

{Defendants).- [31st May, 1881.] 

Co Sharers^ Partition — Portion of an Estate -Parties. 

The owner of a twelve annas share in a joint zemindar! granted to the plaintiff 
a mokurari lease of bis share in small portion of land within the zemindari The 
owners of the remaining four annas share granted a patni of his share in the 
whole zemindari to the defendants. The plaintiff brought a suit against the 
defendants for partition of the small plot of land. 

[578] Held, that such a suit would oot lie because the zemindars were not 
made parties ; and also that a partition could not bo onloroed of a part of the 
estate held by the defendaots, who. if the plaintilT's claim was allowed, might 
in respect of the same estate be subjected to many claim.s for partition at the suit 
of persons in the plaintifl’s position. 

[F., 14 C. 122 (123) ; Com. on, 12 C.W.N 640 '641) ; R., 20 C. 379 (384) ; 24 C. 575 
(578) (F.B.)l: 9 C.W.N 699 (701) ; 7 M.L.T. 1.55 = 5 Ind. Cas. 491 = 20 M.L.J. 
323: 1 1 M.L.T. 393; D . 27 M. 361 (366)= 14 M.L.J. 14 : 1 C.L.J. 40 (41) ] 

In this caso it appeared, tliat one Monwar Ali was a twelve annas 
.sliare-holder in a certain undivided zemindari, tlio remaining four annas 
of which wore held by certain persons known as the heirs of Nasiruddin. 
On the 4tlj of .-\ugust 1877, Jlonwar .Mi gave to tlie plaintiff a mokurari 
lease of a certain plot of land witliin the zemindari, which plot was de- 
fined l)v metes and bounds, and was in extent about one-fiftieth of tlie 
whole zemindari. The whole zemindari being joint, this lease, of course, 
only covered twelve annas of the rents and profits of the plot of land. 
The heirs of Nasiruddin had given a patni of their four annas share of the 
whole zemindari to the defendants ; and this suit, which was for partition, 
was instituted, on the l.‘3th of November 1878, by the plaintiff, the mo- 
kuraridar of tlie twelve annas share of the small plot, against the defend- 
ants. the patnidars of the four annas share of the whole estate. Tlie 
suit was dismissed in the Court of first instance, on tho ground, that 
the jilaintiff, being interested in a fractional part of tho estate only, 
could not sue the co-sharers of the whole estate for a partition. 
Tliis decision was uphold on appeal by the Subordinate Judge, the material 
portion of whose judgment is as follows: — ” Tlie plaintiff and defendants 
are not sharers in the same tenure under one and tho same proprietor. 
Their tenures are separate, under diti’erent proprietors. Tho law says, 
tliat a sharer may sue for partition. As neither tlio plaintiff is the sliarer 
of tlie patni lield by the defendants, nor the defendants are tho sharers of 
tho mokurari tenure lield by the plaintiff, 1 consider that the plaintiff has 
got no power in liim to call upon the defendants by notice to join him in 
apportioning the lamls of two separate tenures. Such a partition will, in 
fact, ho a partition between tho proprietor of a twelve annas share and 
tho proprietors of a four annas share in tlio zemindari, and this cannot be 
done in a suit in which they are not parties. There is also another difficulty 
[579] of assorting the jama of each of the two sliares. To allow the 


* Appeal from Appellate Decree. No. 2472 of 1979, against the decree of Baboo 
Uma Churn Kastogiri, Subordinate Judge of Tippera, dated the 30th July 1879, affirm- 
ing the decree of Baboo Ram Chundcr Dhur, Muusif of Bamunberia, dated the lOtb 
March 1879. 
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plaintiff to hold separately a certain portion of the lands as lands of the 
twelve annas share, while the proprietors of the two shares hold all other 
lands jointly, is to annihilate the right of the proprietors of four annas 
share thereto. Neither has the proprietor of the twelve annas share 
authorized the plaintiff, nor have the pi'oprietoi's of the four annas share 
given power to the defendants, by express terms, in the pattas, to make a 
partition between tl^em. The appeal is dismissed with costs.” The plain- 
tiff appealed to the Higli Court. 

Babu Joy Gobitid Sho»ie for the appellant. — The learned Judge was 
wrong in holding that this suit could not be maintained ; the case is on all 
fours with that of Rani Samnsuiulari Debi v. Jardinc, Skinner and Co. (I) ; 
see also Ram Pershad Narain Tewarec v. The Court of Wards (2). 

Moonshi ScmyH^ Zs/oitu for the respondents. — This suit is not main- 
tainable. A partition of a portion of a share cannot bo had, unless all 
the portions are included in the suit. The person who bought the interest 
of the zamindar in one plot cannot compel a partition of that plot alone ; 
the zemindar could not do it, and a purchaser from him has no higher 
rights tlian lie himself could have. In Rani Sainasumlari's case (l), the 
wliole sixteen annas were divided ; and in Rant Prasad Narain Tewarec v. 
The Court of ll'<f?Y?s (2) all the parties were before the Court. In this case 
the titles under which tlio parties hold are distinct and separate. The 
respondents are not joint with the appellant. [The cases of Baboo LaHjeet 
Singh v. Baboo Raj Cooniar Singh (.’I) and Ruttun Monce Dull v. Brijo 
Mohun Dutt (4) were referred to.] 

l^aboo Joy Gobind Shonie in reply. — The patnis in Rani Samasun- 
dari’s case (1) wei-o given by different parties as in this case; and, as in 
that case, the owners of the whole sixteen annas of the plot of which we 
seek partition are before the Court. It is not necessary that the interest 
of each party should extend [580] to the whole estate in order to get 
partition : Suppose there were twenty zeniindaries, why should not the 
mokuraridar of one or more get a partition if ho pleased ? The zemindar’s 
rights do not limit ours ; those are all the lands wo hold jointly with the 
defendants, aud we are entitled to a partition of them. 


JUDCMENT. 

The judgment of the Court (Gahth, C.J., and McDoNKBii, J.) was 
delivered by 

Garth, C. J. — The plaintiff sued for a partition, and the facts are 
those ; Monwar .Ali is the owner of an undivided twelve annas share in a 
mouza, and .Ali Kasim and others are entitled to the remaining four annas. 
The defendants have obtained a patni of tho four annas shai-o, and the 
plaintiff has obtained from Monwar Ali a mokurari, of a small portion of 
tho twelve annas share. Under this mokurari, ho has an undivided twelve 
annas share in a small area of a mouza. The entire mouza lield in joint 
possession consists of uinvards of 100 drones of lan<l ; and tho portion in 
which tho plaintiff has a twelve-anna share is loss than two drones. Undoi- 
those circumstances, tho [ilaintiff sues the defeiulants for a [xirtition, -that 
is to say, ho prays to have tho small area in which he has a twelve annas 
share divided as hotween him and tho four annas patnidar. Either of tho 
zeunndars is made a party to tho suit ; and tho defeiulants object that, in 
point of law tho plaitJtilT is not entitled to tht! partition. 


<1)3 B.L.R. App. t20=l-2 W.R. 160. (2) 21 W R. 152. 

(3) 25 W.R. 353. (4) 22 W.R. 333. 
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Both the lower Courts have dismissed the plaintiff’s suit. The 
Munsif has dismissed it upon the ground, that the lessee of twelve annas of 
part of the joint estate has no riglit to a partition against a lessee of four 
annas of the entire estate : and also, that if such a partial partition were 
allowed between tenure holders of portions of entire properties, it would 
lead to great expense and inconvenience. The Subordinate Judge gives 
several reasons for his decision. He says— /irs?, that the plaintiff and 
defendants are not sharers in the same tenui'es under the same proprietors. 
Tliey have separate tenures under different proprietors: and that, as the 
plaintiff is not a sharer in the defendants’ patni, nor the defendants 
sharers in the plaintiff's mokurari, neither partv has a right to enforce a 
[581] partition against the other : secondly, he says tliat such a partition 
would he an unlawful interference with the rights of the zemindars, that 
they are not made parties to the suit, and tliat such a partition cannot be 
made witliout their concurrence; thirdly, he considers that to allow 
the four annas share to he thus sub-divided would be injurious to the four 
annas patnidar. 

It has been argued here, on special appeal, that a partition may 
legally be enforced as between tenure-holders of the same zemindari, as 
long as between them they are entitled to the whole sixteen annas in the 
particular area sought to bo jiartitioned, and that it is no objection to such 
a partition that the parties hold separate tvnures under separate owners 
of the /emindari. It is said that partition would not affect the rights 
of the zemindars, either inter se or as against their respective lessees, and 
it would only be in force during the lessees ' interest. If either the defend- 
ants ' patni or the plaintiff's mokurari were to determine, the partition 
would bo at an end. 


Wo think that the judgment of t he lovvor Courts should be confirmed, 
for the following reasons : — 

Firat, that a partition of this kind cannot legally lie enforced without 
the zemmdars being made parties to the suit, aiul secondly, that a partition 
cannot be eiiforcoil of a uart-of the estate hal>l by tiie defendants. The 
defendants are entitled, hy right of tlieir pntni, to an undivided four annas 
share in a large estate of 100 drones : and if the plaintiff whs entitled to 
compel a partition as against the defendants of an area of two drones only, 
the defendants might, in respect, of the same estate, be subjected to forty 
or fifty claims for partition at the suit of forty or fifty different persons, 
each of wliom is in the plaintiff’s position, and might be put to greatoxpense 
in consequence of his estate being divided into forty or fifty separate areas. 

Tlio appeal is dismissed with costs. 

Appeal dismissed. 
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[382] APPELLATE CIVIL. 

Before Sir Richarl Garth, Kt., Ghief Juttice, and .Ifr. Justice McDonell. 

Bibee Syefun {Plaintiff] v. Rudder Sohay {Defendant).* 

[2nd June, 1881.] 

Latidlord and Tenanl — Suit for Rent — Evidence — Plea of Payment — Onus of Proof, 

In a suit by a landlord asaiost bis tenant for arrears of rent doe for portion of 
tbo year 1288 1 1876), the def mdant pleadei payment and called as his witness 
the plaiotiQ's agent, who admitted the receipt of certain payments from the 
defendant's under tenants during the time for which the arrears were demanded ; 
hut .sworo that they were p.iymcnts in ido in respect of arrears due on account of 
previous years. The lower Appellate Court, reversing the decree of the Court of 
first instance gave the defendant credit for the payments so admitted. 

Held, that the lower Appellate Court was wrong : that the defendant having 
pleaded payment was bound to prove that the admitted payments were in respect 
of that portion of the year 1233 for which the arrears were claimed. 

Section 12 of the Rent law applies to receipts given directly by the landlord to 
the tenant, and not to receipts given to third per-^oos. 

This was a suit by a landlord aj-ainst his tenant, instituted in the 
Revenue Court of the .Assistant Commissioner of Pachamba, under cl. 4, 
s. 2.3. Act X of 1859, and s. 12. Act VI of 1862, for the recovery of Hs. 1,000 
as principal, and Rs. 250 dainaj'es, beinj; arrears of rent for the year 1283 
(1876). The defence was. that the plain- iff collected the i-ent claimed from 
the defendant’s under-tenants, and the plaintiff 's agent was called as a 
witness for the defendant. He admitted payment of certain sums from 
under-tenants in 1283 (1876), but stated they were not paid on account 
of rent for 1283 (1876), but for the previous year. The Court of first 
instance gave the plaintiff a decree for the full amount claimed with costs, 
on the ground that the defendant had failed to prove the jiayments a'loged 
by him. 

[S83] The defendant appealed to the Court of the Judicial Commis- 
sioner of Chota Nagpori*, who gave him a decree for the sums paid in 
1283 11876). Tlio jjlaintiff appeiiled to the High Court. 

Mr. Sandel for the appellant. 

Bahoo Nil Madhnb Sen for the respondent. 

JUDGMENT. 

The judgmont of the Court (Gahth, C. J., and MuDdnELL, J.) was 
delivered by 

Garth, C. J.--Wo think that tlie lower .Appellate Court has made 
a very serious mistake in this case in finding in favour of the defendant 
upon the plea of payment, without any evidence whatever to support that 
finding. 

It was not denied that a certain .sum for rent had become duo to the 
plaintiff from the defendant for the year 1283, hut the defendant’s plea 
Was that those sums had lieen |>aid. The onus was entirely upon the 
defendant to prove this plea, hut instead of going into the witness-box 
himself, or at any rate calling his agent in order to prove the payments, 
(wliicli. if the pleas wore true, they couM readily have done), what the* 
defendant did was this : Ho called the plaintiff’s agent as his own witness, 

• Appeal from Appoll ito Deoroe. No. Ill oj Ifi.QO, ag.tiuat the decree of R. Towers 
Esq.. Ofhcialiiig Judical Coniniip.sionor of Chota Nagporo. dated the flth December 1879 
modifying the decree of Major L. Blatbwav, Assistant Commissioner of Pachamba 
dated the 10th M -rcb 1879. 
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and he produced certain receipts of sums which had been paid in 1283; 
and the plaintiff’s agent was then asked whether those suras were not 
received. The plaintilT’s agent acknowledged that they were received, but 
not in payment of rent for the year 1283. He stated that they were paid 
for tlie previous year, 1282. That is I'eally the only evidence that was 
given upon the subject. It directly negatives the defendant’s case ; and yet, 
strange to say, the Judge has found in the defendant’s favour. The very 
fact of the defendant and his agent not coming into the witness-box afforded 
of itself a strong presumption against the truth of the defendant’s case. 
If the payments wcro roally made for the year 1283, no one could know 
it better tlian the defendant and his agent, and there does not appear the 
least reason wliy one or both of them should not have been called. 
Instead of that the defendant chooses [S85] to call the plaintiff’s agent; 
and the plaintiff’s agent pi’oved the case against him. 

It does not at all follow, because certain sums were paid to the plain- 
tiff in the year 1283, that thev were therefore paid for the rent of the 
year 1283. The Judge himself says, that the accounts between the plain- 
tiff and the defendant appear to liave been kept in a very loose manner, 
and that there is no doubt that Khajah Maliomed Jan, who is the plain- 
tiff’s agent, was allowed to receive rent from the under-tenants, 
and to place it to the defendant’s credit. This circumstance made it, 
in our opinion, the more necessary, that the defendants plea of payment 
sliould have been strictly proved ; instead of which, all that appears is 

this. It is shown by certain receipts. A, B, and C, that the plaintiffs 

agent recciv’cd from under-tenants of the defendant in the yeai 1283 
certain rents duo from those under-tenants for the same yoai , but it does 
not at all follow that tlie defendant’s rent, in payment of which those sums 
were received from tlio under-tenants, was the rent due for the year 1283. 
If lie liad not in fact paid his rent for tlio year 1282, the sums received 
from tlio under-tenants would have been iiropovly credited to the rent of 

the year 1282. . l u- w 

The defendant has no right to abstain from offering (either by himself 

or his agent) anv evidence or information to the Court, and then to call the 
plaintiff’s agent’as a witness, and ask the Court to discredit him when he 
disproves his case. 

Then the Judge seems to think, that, because in the receipts which the 
plaintiff gave, the year was not stated in respect which the rent was paid 
that raises a presumption against the plaintiff that the rent was paid for 
the year in which tlio payment was made. Wo entirely dissent from this 
view. In the first placo, wc think that s. 12 of the Rent Law, to which 
the Judge refers, applies to receipts given directly by the landlord to the 
tenant, and nob to receipts given by the landlord to third persons, who 
probably would not understand anything of the state of accounts as between 
the landlord and his tenant ; and in the next place, the fact of tbo landlord 
not stating in respect of what year the payment is made, cannot raise 
auy presumption in favour of the tenant, that the rent was paid in respect 
[585] of any particular year. The tenant himself should take care, when 
he makes the pavmont, that the receipt is in the proper form. B 
does not see to that, he has no right to ask the Court to presume anything 

in his favour from the omission in the receipt. 

The case will he remanded to the lower Appellate Court to be re-tried 
with reference to those observations ; and the Judge will be at liberty bo 

receive further evidence on either side. , 

Case rcvi(i7iaect. 
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APPELLATE CIVIL. 

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice McVonell. 


Godadhar Dass {Third party) v. Dhunput Singh {Second Party).* 

U4th June, 1881.] 

Laii4 Acquisition Act (Xof 1870) — Apportionment of Compensation-money - Zemindar — 
Palnidar — Darpatnxdar — Construction of Document. 

Where a patoi and a dsrpatoi has been given of land, which is afterw.ards 
acquired by the Govorntnent for public purpose.^, under the provisions of tbc 
Land Acquisition Act, the Zamindar is, generally speaking entitled to as much 
of the componsation>moDcy as tbc patnidar is. 

As a rule, ryots having a right of occupancy in such land, and the holders of the 
permanent interest next above tbe occupancy ryots, are tbo persons entitled to 
the larger portion of tbc compensation-mony. 

Tbe principles on which compensatioo'money should be apportioned among tbe 
different holders discussed and explained. 

Construction of darpatoi lease. 

[F., 3 O.W.N. 202 (20G) : Appr.. 14 C. 749 (750) ; R.. 2C.W.N. 453 f454) ; 184 P.L.R. 
1901 = 18 P.R. 1902 ; 30 G. 801 = 7 C.W.N. 810; Cora. on.. 7 C.L.J. 281 (287, 
•288). 

In this caso it appeared that tho Raja of Burdwan granted a patni 
lease of certain zemiodari in the district of Dinageporo to Roy Dhunput 
Singh ; who granted a darpatni lease thereof to one Godadhar Dass on 
the 6th February 1HG8. A portion of this land, amounting to about 
five bighas, was taken up by the Government for public purposes under 
the provisions of the Land Aciiuisition Act, X of 1870; and the question 
in this case was, how tbe money %vhich was awarded by the Government 
should be apportioned. The kabuliat given by [5862 the darpatnidar to 
the patnidar on tho 6th of February 1868 provided, that "should any land 
included in the lot, be taken by Government when required, or should it 
be included in tbe road, in that case you will allow me a deduction of tho 
rent-jama for that portion of the land, if you get deduction from the 
patni-jama of the zemindar for the same : 1 have no concern with the 
consideration-money paid.’’ The District Judge of Dinageporo. whose 
judgment was as follows, awarded tho whole of the compensation to 
the patnidar : — 

"This reference has arisen from the acquisition of certain land for 
railway purposes. The parties claiming interest in tlio land liave agreed 
to tho amount of compensation awarded, and the question for dotormina- 
tion is the apportionment of that amount between tliese claimants — the 
zemindar, tho patnidar, and the darpatnidar. The zemindar's interest in 
the land is not atfocted so long as ho receives the rent reserved by his lease. 
His security for this rent is not apiireciably lessoned, since only a small 
fraction of the tenure has been taken up, and tho amount of rent cannot 
be lessened, as tlio patnidar, tlirough his pleader, undertakes to make no 
claim for roinissiou. Tiio zemindar can. therefore, lose nothing ; and 
has, in coiiso(iuonco, no just claim to any part of tlio compensation. 
On similar grounds, it is argued, that Llie patnidar lias no claim as against 
tho darpatnidar. and that tho latter shouh) receive tho entire amount 
awarded : but this is stated on ttio part of tho patnidar to bo opposed to a 

•Appeal from Original Decree. No. 336 of 1879, agaiD.st the decree of L.B.li. King- 
Lsq., judge of Dinageporo, dated the 24tL September 1879. 
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special pi-ovision of the darpatni lease. The clause so relied od runs as 
follows : It any land belonging to the estate is taken up for roads, or 
at the necessity of Government, and in case of your having an al)ace- 
ment in the rent of the said land in the patoi dowl jama from the 
zemindar, you shall have to allow me too a reduction accordingly. I 
have no concern with the price.’ For the patnidar it is contended, that 
the word ‘ price ’ here means the price paid by Government for land taken 
up, while for the darpatnidar the word is said to mean the price paid 
for the darpatni lease to the patnidar. The latter construction does not 
appear to mo to be admissible. The darpatnidar could not well say he 
would have no concern with the price he was paying, and there being 
[587] no reference in the immediate context to this price, it would scarcely 
be referred to thus briefly as ‘the price.’ The word naturally refers to the 
land supposed in the same sentence to be taken up by Government, and 
the darpatnidar must be considered to have waived any claim to the price 
of that land. By virtue then of his special contract with the darnatnidar, 
the patnidar is entitled to the comoeosation awarded, and will receive the 
whole of this amount with his costs in equal proportion from the zemindar 
and the dirpatnidar.” The latter appealed to the High Court. 

Baboo Grija Sunker ^ozoomdar, for the appellant, argued that all the 
compensation ought to have been awarded to the darpatnidar, as he was 
the person solely affected and that the Court below was wrong in its con- 
struction of the darpatni lease. 

Baboo Gunidafi Banerjee and Babho Srnuith Das, for the respondent 
argued that, under tho general law, the patnidar was entitled to the abate- 
ment- -//orokijf.scu Bannerjce v. Joy Kissen Mookcrjre (1), Been Dyal Lai 
V. MussamiU Thukroo Koontcar (2) Raye. Kisnory Dasne v. Nilcant Day (3) 
Sreenath yiooki-rjee v. Mahnrajak Mahalap Charul Bahadoor (4), Gordon, 
Stuart and Co. v. Maharajah Mahatab Chand Bahadoor lo); and that there 
was nothing in the darpatni lease to take away the patnidar's legal right. 

Cur. ad. viilt. 


JUDGMENT. 

The judgment of the Court (Garth, C. J-. and McDoNELL. J.) was 
delivered by 

Garth, C. J. — We tliink that the District Judge has taken an errone- 
ous view of the rights of the parties. The amount in question is incon- 
siderable ; but the principle upon whicli the case depends is an important 
one ; and as we had some doubt whether tho view which we were at first 
disposed to take was correct, we have had the caso argued a second time. 

[588] Under the Land .Acquisition Act of 1H70, the Government took 
a small piece of laud, containing rather more than four bighas in the dis- 
trict of Dinagepore, for tlie purposes of the Northern Bengiil-Stste Railway. 
The agreed amount of compensation in respect of the whole of this land 
was Rs. 104-4-9, and three (daimants only appeared — the Raja, who was 
ttie zemindar, the patnidar. and the darpatnidar. The District Judge held, 
that so long as the zemindar continued to receive from the patnidar his 
entire rent under the palta. without any abatoraent in respect of the land 
in question, his interests would not bo affected ; and as at the hearing of 
the case in tho Court below the patnidar undertook, through bis pleadei. 
to pay the whole rent to tho zemindar, without diminution, the District 
Judge held, tliat the zemindar was entitled to no part o f the compensation. 

i >) 6 W. R. Act X. Rul. 21. 


(It 1 W.R. 29!). 

(4) B.D.A. (1860). 308. 
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Th6D, a.s regiirds tbo darpubaidar, fcho District Judge held, that, uuder a par* 1881 
bioular clause in the darpabui patta, he was diseubibled to any compensa- June 14. 
biou. That clause ran as follows : — 

If any land belonging to the estate is taken up for roads, or at the Appel- 
necessity of Government, and in case of your having an abatement in the LATE 
rent of the said land iu the patni dowl jama from the zemindar, you shall CIVIL. 

have to allow me too a re<luctioo accordingly. I have no concern with 

the price. " 7 C. 565 = 

The only question which appears to have been raised in the Court ® 227. 

below with reference to this clause, V7as as to the meaning of the word 
price The patnidar contended that it meant the compensation paid by 
the Government for the land taken; whilst the darpatnidar contended, that 
it meant the price or premium paid by him to the patnidar for bis dar* 
patni. Upon this point the Judge decided, very justly in our opinion, 
that the uatnidar was right : and that the word ' price ’ meant clearly the 
compensation payable by the Government ; and as he considered that this 
was the only question between the piirties, beheld that. by this clause, the 
darpatnidar had relinquished his right to any compensation ; and he, con- 
sequently awarded the whole sum bo the patnidar. 

We think that he was wrong in two respects ; — In the first place, he 
should have awarded some portion at least of the [589] compensation to 
the zemindar ; and in the next, we think that, in the construction which 
he put upon the clause in the darpatnidar s patta. one very material point 
was overlooked. 

As regards the zemindar, it is a mistake to suppose that his interost 
in the laud is confined entirely to the rent which lie receives from the 
patnidar. lie is the owner of it under the Govornmeub; aud in the 
event of the patni coming bo an eu«l by sale, forfeiture, or otherwise, the 
property would reverb to the zemindar, who might deal with it as he 
pleased in its improved state; and although in some cases, and possibly 
in this, the cl)ances of the patui coming to an end may be more or 
less remote, there is no doubt that, in all cases, the zemindar is entitled 
to some compensation (small though it be) for the loss of his rights. 

At any rate, he would generally he entitled to receive at least as 
much as the patnidar, to whom in this instance the whole compensation 
has been awarded. If the latter continues to pay and receive the same 
rent which be did before, or if. on the other band, he botli makes an 
abatement to the darpatnidar, and obtains an abatement from blie zemin- 
dar, as a rule lie is no sulTerer : because, generally speaking, the differ- 
ence between the amount of rent which he pays and the rent winch 
be receives, reprosonts tlio impiovo.l value of the land wliich be gets from 
the darpatnidar. It may be, of course, that Ids patni interest would sell 
in the market for a price larger than the capitalized value of the lent 
which ho receives from the darpatnidar ; aud if so, he would bo entitled 
bo be compensated for the loss of blio difference out of the sum payable bv 
the Government. But, as a rule, the caoitalizod value of the darpatni, 
over and above the value of his own outgoings, would roprosenb the 
market, value of Ids patni interest. 

The parties who usually suffer most from lands being taken for 
Government purposes are either the ryots with right of occupancy, or 
the holders, whoever they mav bo, of tho first pormanoiit interest above 
the occupying ryots. Tlie actual occupier is of course turned out by 
the Govoinment, and if lio is a ryot with a right of occupancy, ha 
loses the benefit of that right, besides being driven possibly to find a 
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1881 holding and a home elsewhere ; and the holder of the tenure immediately 
June 14. [5903 superior to the occupying ryots, whatever the nature of his holding 

may be, loses the rent of the land taken during the period of his holding. 
Appel* These two classes, thei-efore, would, generally speaking, be entitled to the 
LATE larger portion of the compensation, and if the darpatnidar in this instance 
Civil, belongs to the latter class, the larger portion of the compensation ought, 

presumably, to have gone to him. 

7 C. 585= 13ut the Judge thought him disentitled by the clause in his darpatni ; 

9C.L.R. 227. and certainly his case does not appear to have been argued very clearly in 
the Court below. The whole compensation was given to the patnidar, 
who, as far as we can see, has neither lost nor gained anything at present 
by the taking of the land. He pays the same rent to the zemindar, and 
he has hitherto received the same rent as before from the darpatnidar. 
It may be, that the darpatnidar has a claim against him for abatement of 
rent; and if this claim is enforced, the patnidar may be a loser to the 
extent of tlie capitalized value of the abatement. But at present there 
seems to be no evidence that he has lost, or is likely to lose, anything. 

But then is the darpatnidar disentitled to receive compensation by 
the clause in his patta? We think not : because in this instance the 
condition has not happened which would disentitle him. As we read the 
clause, it only provides that in the event of the Government taking land, 
&c., anfl alao in the evoU of an abatement of rent being made bij the 
zemindar to the patnidar, then the darpatnidar agrees to be content with 
a corresponding abatement from the rent which ho pays to the patnidar, 
and in that case ho relinquishes his claim to the Government compensa- 
tion. But this relinquishment is to depend upon the two events, the taking 
of the land hv Government, and the abatement being made in the patni- 
dar’s rent. No abatement has been made in this instance in the patnidar's 
rent: and consequently the condition upon which alone the clause was 
to take eHect has not happened. 

The case must, therefore, go back to the Court below to have the 
compensation divided in accordance with the principles which wo have 
laid down. The zemindar has not thought fit to appeal, probably because 
the smallness of the amount did [591] not make it worth his while 
to do so : and he, tliorofore, must be excluded. There are only the two 
claimants therefore : the District Judge will endeavour to make a fair divi- 
sion of the sum between them, and before doing so, be will do wisely to 
make the parties come to some arrangement as to the abatement or other- 
wise of the darpatnidar ’s rent. 

The appellant having substantially succeeded will be entitled to 
the costs of this appeal ; and the costs in tbc Court below will abide the 
result. 

Case remanded. 
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appellate civil. 

Before Sir Richard Garth, KL. Chief Justice, and Mr. Justice Me Donell 

Mohabeer Pershad Singh {Defe^tdant) v. Mohabeer Singh 

(Plaintt^).* [31st llav. 1881.] 

R^<^<>^^-yofposses..ien~Dispossession-.E]ect,runl-Evidenc^Onus~^^ 9 

In June 1878. the pUintifi sued the defendant fnj* , 

of certain land. At the trial it was proved that^ L^ i k 

peaceable possession of the land untH the ^^»^*ouously in 

forcibly and illoRally dispossessed by the defendaS? ^ 1878. when he was 

titU^^tLoVaod! defendant to show his 

: H-. n C.L,R. 133 (131, ; iv C. -258 (-259, = 

This was a suit iostituted on the 28th of June 1878 for th« 
of possession of land, from which the olaintiff hnd locovery 

the defendant The plaint stated that^hetnd of the^lalntiff^adr' '”1 
that, of the defendant on the south and oast fhaf lu 
May 1878, the defendant moved the southern boiindo • ^ ^ 

ro™ht£'f L? "S', :t 

l'/’milatiL’'.““"'^ ‘‘’o 'V»s han'edty 

At the trial, the plaintiff put in evidence two registered doonm * 
lating CO the defendant’s land, and which wore admiS J re- 

defendant-one in 1871, and the other in im The ^ 

Vlnced the Court of Hrst instance an, I the lower Ap^eUate S'rtH tTh' 

nuo„^';i.Ppre::i::::i;rz:, nn^'Mi-f 

defendant in May 1878 ; that the title u“., ter" e lanad 1’^ ‘'’I 

that the dispossession took place as allooad Th.. proved . and 

faiind that the sanad was not provo'] - that “ the wifn PPellate Court 
thn plaintiff, and wher the lowo^ Court h-dLed ""^^^^^^ 

‘»R whom no valid reason has l.-cen shown” proved thf/M 
Tmation was in the plaintiff’s possession - that he w^! !li^^ 
defendant in May 1878 and that the docurLnfL of Tn 

that the defendant had then considered the land in dis*pute aVh 

the plaintiff. In this state of matters the T,u holongingto 

failure to provo his titb "ndertho sanad" w ^"'V' 

the plaintiff's previous peacoablo possession entitled him M 

POB»c»„,„„ ,Hn dntendanl, who wc, •; nrh:Uer';,;;n„^%,rc::™ 

rr™onno'’Ntook,!rTOo'.'’a°"o,Kl U .Poc Kal'l^ 


1881 
JlAY 31. 

Appel- 

late 

Civil. 

7 C. 591 = 
C.L.R. 16* 


c rri-117 


929 



7 Cal. 693 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1881 The Judge weub cn to say : — The facts disclosed in this case are, that the 
■May 31. plaintiff was in possession of the disputed land, and dispossessed therefrom 

by the defendant. Under such circumstances, the onus of proving title is 

Appel- gijjfted upon the latter, and unless he could prove a better title to the land, 
L.ATE the plaintiff would be entitled to possession. This view is consonant 
Civil. with the nrinciple laid down in Jadubnnth v. Rant, SoonduT Sut- 

mah (1), Khnjah Enuetoollah Chowdhn/ v. Kishen Soondur Surmnh (2), 

7 0.591= liadha BnUub Gossain v. Kishen Gohind Gossain (3). 'Dabjec Sahoo 
9 C.L.R. 164. [ 593 ] V. Shaikh Twncezooddccn (4), Ayesha Dibee v. Kanhye 2[oHah (5), 
Shn}n Soonduree Debia v. The Collector of l^Ialdah (6), Trilochun Ghose 
V. Koylasnath Bhattacharjee (7). Gour Paroj/ v. TFooma Soondurec- Debia (S). 
Nnyore Moncc Debia v. Smith (9). and Daitari Mohanti v. Jugo 

Bundhoo Mohanti (10). 

The tiefendant appealed to the High Court. 

Mr. Sandcl, for the appellant. 

Baboo Chunder Madhub Ghose and Baboo Nil Madhub Sein, for the 


resnondent. , 

The Judgments of the Court (GakTH, C.J., and McUONELL, J.) 

were as follows : — 

JUDGMENTS- 

GaRI'II. C. J.— I think that, in a case of this kind, where the plaintiff 
is dispossessed by a person who is found to have no title, and to be a 
trespasser, it is sulHcient for the plaintiff to prove that he was in quiet 
possession at tho time when lie was so dispossessed. It seems to me that 
this ought to bo sufficient to establish a pnma facie case as against 
the defendant. I am aware that there is some difference of opinion 
in tlie Court upon this point ; and that some learned Judges consider that 
the remedy hv a possessory action, which is now provided by s. J of the 

Sneciffc Relief Act. and which was formerly given by tho Limitation Act. 
has the effect of doing away with the English rule that possession is pnma 
facie evidence of title. I do not see why that should be. The rule seems 
to mo a very wise and convenient one. and I should be sorry to see it 
abolished. I think, therefore, that the Court below is right, and that the 

ai)poal should ho dismissed with costs. t .v • i *u 

McDonell, .f. — I concur in dismissing the appeal. 1 think tnat, 
apart from the reasons given by the learned Chief Justice for dismissing 
the anpeal. the Subordinate Judge has shown by his judgment that he 
agrees with tho Muosif in holding that the plaintiff has acquired a statu- 

dismissed. 


(U7 W. R 174. 
15) 12 W. U. 14G. 

19) 23 \V. 


i2) 8 \V. R. 386. 

(6) 12 W.R. 164. 
R. 291. 


(3) 9 W. R. 71. 

(7) 12 W. R. 175. 

(10) 23 


(4) 10 W. R. 102. 

(8)12 W.R. 472. 
W.R. 293. 
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RAJNARAIN BOSE V. U. L. ASSURANCE CO. 

7 C. 594 = 6 lod. Jur. 85 = 10 C.L.R. 561. 

[594] ORIGINAL CIVIL. 

Before Mr. Justice Broughton. 

Rajnarain Bose and others v. The Universal Life 
Assurance Co. [30ch August. 1881.] 

Life Policy -Assignnient—Death of Assignee-Death of Assured— Notice bu 

Compaui/ Piifniuntof Premia by Executors of Asiignee—Absence of Legal Personal 

XXX// of 1839- 

A haying insured hrs lite in a c-rtain Life Insurance Co., assigned his rieht, 
under the policy to B. the assignment on the face of it expressing no cons- 
deration whatever. The fact o{ tao assignment was notified to the Co^mpanv B 
after payingall premia duo. nie 1. appointing C and D his exeoutors 

premia on the policy. ^ died and 
C and D then demanded payment of ibo policy-money. The Comoanv 
however, refused payment unless C and D first ootainod the concurrence”? Jhe 

legal representative of A to the payment. coocurronce ot the 

Hell, that the Company were justified in refusing to pay the money in the 
absence of the legal representative of J. ^ money m the 

Interest is given uodor Act X.X.XIl of 1333 by wav of dama<.o« «« ,h^ , 

that a debtor has wrongfully refused to p.iy ; but where th'’ero is no hand'^'to 

complete discharge, there can be no wrongful 

Section 1 16 of tho Evidence Aot, which oontemplatea a person “ by his declare 
Uon, act, Of omission iniantionally cinsing or parmitting another person to 
Mievo a thing to be true and to act on that belief." in which case he cannot 

tioro^f^aV." ■’ not in a propo" t 

ECoofl., 156 P. R. 198); R.. 2 N.L.lt. 45 (46) ; U 13. 312 (.915).] 

On the 22nd March. 1818. one Frederick John Woodl.ousc insured his 
liie for Rs. 2.9.000 mtno Universal Life Assurance Company The Com 
pany. in such pohev. covenanted to pay to the executors, aJministiator« 
ap.l .BS.gn. of tho inBurecI Rs. ‘20,000 two months attor h,s doceaia’ 
piovided tliat all premia due under the policy were dulv uaid Subsenuent 

T? P*oraium. aiul on the 28th March 1818^ 

1. J. Woodhoiise assigned his rights under the poliev. by endoisompnt tr! 
one Hurrish Chunder Bose. The assignment was [595] unst-unued and 
ran as follows;--! do hereby assign all my right, title ^ 011 ^ 
the within to Babu Ilarrisb Cimudor Bose.” it app-jared on the face of tlm 

the ComTmny assignment bad been given to the agents of 

Ilun-ish Chunder Bo.e. after paying all prerai.i duo since the date of 
tlie assignment die.l on t)ie 7ili December. 18-57. apoointing by his will 
Rajoaram and Behmirain JJo.se l.is executors. They took out probate and 
continued to nav the proTniuni on ilio poliev as it hecamo due ’ ^ 

On the death of F. J. Woodhouse in 1879. Rajnarain and Ueb Narain 
Bose iiomandod paymentof the amount due un.ler tho poliev But H 

upon 

Which the endorsemont had boon made and whether or non,.,. -i " 
at.o„ ha, I passed, refused to pay the elahu. notes tflo exeTurs rbt:;:i:d 
0 authority or ooucuirenco of tho represontati%os of F. J. Woodhouse 

Mr. Bonnerjee and Mr. J G. ,{pcar. for tho plaintids. 
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[Mr. Jackson, for the defendant ComDany, took a preliminary objec- 
tion that the assignment required a stamp.] 

Mr. Bonnerjee.— The 13th Geo. Ill, c. 63. ss. 36 and 37 empowered 

the Governor- General to issue rules and regulations for the Government 
of the Settlement of Fort William in Bengal and all places subordinate 
thereto; such regulation to be invalid unless registered in the Supreme 
Court of Judicature ; and under that Act of Parliament, the Governor- 
General passed Reg. X of 1829 which provides for the stamping of policies ; 
but that Regulation, I submit, does not apply to the High Court, inasnuich 
as it was not recognized and registered by the Supreme Court. [BROUGH- 
TON. .1.— Inasmuch as Reg. X of 1829 was not recognized by the Supreme 
Court, I hold that policies before 1860 do not require a stamp.] In the 
case of Mathew v. The Northern Assurance Co. (1). the Company 

[596] raised the same defence to an action brought against them as the 
defendants in this present case have done, but they paid the claim into 
Court, which the present defendants have not done. Notice of the assign- 
ment was given in both cases, and the Company were held bound to pay 
over the money, they being held to he debtors and the assignee a creditor. 

Mr. Jackson (with him Sale) for the defendant Company.-— We 
contend that, without making Mr. Woodbouse’s legal representative a 
party to the suit, the plaintiffs are not entitled to succeed, xho coosen 
of the legal representative is necessary before we can safely pay over. It 
is also necessary, before the plaintiffs can succeed, to show that valuabe 
consideration was given for the assignment — Ashley v. Ashley (2). Tiis 
tliey have not done. An assignment of a possibility in equity wi 
only he allowed for valuable consideration — Wrifjht v. Wright (oh 
As to assignment of debts and choses in action, where the assignor 
has given notice, the <lehtor, if ho disputes the debts, can call upon t e 
assignee to interplead: Judicature Act, s. 25, sub-sect. 6. Webxter v. Britts 
E/ninre Mutual Life Co. (4) was decided under the Judicature 

Act. and it is submitted that tlie assignment there under the English aw 
put it beyond doubt that the plaintiffs had a complete title. But, apar 
from legislative enactment, there is no authority to show that ‘'hoses in 
action could l )0 assigned %vitbout. consideration. Under 30 and 31 >ic .. 
c. 144, which is an .Act ro enable assignees of policies of life assurance o 
sue tlieroon in tlieir own names, the schedule to the Act clearly shows 
that consideration must be stated in tlie assignment. Tlie case of Cross ey 
v. The City of Glasgow Life Assurance Co. (5) shows, that where there 
is no agreement for an assignment, and no consideration stated, there can 
be no oqnitahlo assignment, and in such case the Company are entitle o 
a legal discharge ; see also the judgment of James, L.J., in enster v. 
British Empire Mutual Life .isswraucc Co. (4h Moreover, the presen su 
is bad. it is brought by tlie executors of Rajuarain Bose, and it caono 

[597] be maintained. The executor of a Hindu does not possess 
the rights which the executor of an English testator possesses. 

Hindu law. there is no distinction between moveable and 
property. Wo have further received notice telling us to pay a one- 
share over to another claimant. [BiUiUGiiTON, J. Why 
inform the plaintiffs of this?) That would not affect the 

pany are entitled to call on tlie claimant to prove his title. There is 
presumption arising as to thoiiavment of consideration except in the oa ^ 

(U L R. 9 Chan. Pi'-. 80. (7) 3 Sim, 149. '31 1 V«*p. Sen. 409. 

14) L. R. 15 Oban. D. 169. (5) L. R. 4 Chan. Dev. 421. 
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of bills of exchange. As to the positioa of the executor of a Hindu, see 
Srcemutty Dossee v. Tarachurn Coondoo (l), Brajanath Dey Sirkar v. S. M. 
Anandainayi Dasi (2), and Kadunibinee Dossee v. Koylask Kaminec 
Dossee (3). 

Mr. Bonncrjee in reply.— Section 18 of Act XX of 1860 repeals 
Act XX of 1641, Act VIII of 1842, Act X of 1851 and Act VIII 
of 1854, aud gives the same effect to a Hindu probate as to any other 
probate. As to the position an»l powers of a Hindu executor, see 
Ireepoora Soondery Dossee v. Debeiulronalh Tagore (4), and the cases 
therein cited. It is not necessary that we should show consideration for the 
assignment to enable us to bring the suit in our name. The case of Ashley v. 
Ashley (5) does not apply, as the Insurance Co. was not a party to the suit. 
Neither does Webster v. British Empire Mutual Life Assurance Co. (6) 
apply, as there was no written assignment of the policy, no recognition of 
it by the Company, and no notice was given to the Company. The defend- 
ants have brought themselves within the H5th section of the Evidence 
Act, and they are estopped from saying that we ought to show consideration, 
and that wo ought to show the consent of Wootlhouse’s representatives, as 
they noted tlie assignment in their books and received premia from the 
assignee and his executors after the death of Woodhouse, and by thus acting 
they led us bo believe that we were entitled to tlie sum duo under the 
policy when it fell in. As to the case of Crossley v. The City [598] of 
Glasgow Life Assurance Co. (7/, there had boon in tliat case uo assignment 
of the policy either inlaw or in eijuity. The covenant in our case was 
an express covenant between the Company and the assignee as the 
covenant wibli Woodiiouso ran “his heirs, executors, administrators, 
and assigns. ” Wo claim interest umlertlio Interest Act, as we expressly 
gave them notice by a letter, at anil from the date of our demand for pay- 
ment of the claim. 

•JUDGMENT. 


Broughton. .J. — The plaintiffs, executors of the will of Hurrish 
Chunder Bose (their father) seek to recover Rs, 25,000 upon a life policy 
which was assigned to their testator. They also seek to reoovor 
interest at tlie rate of 12 per centum per annum from the 27th May 

The defendants state in their written statement that they are 
willing to pay the amount secuie.l by the policy to any one having 
a valid title and capable of giving them a siiHicient discharge, but they 
contend that the plaintiffs are hound to obtain the concui ronce of tlie 
ropresonbabivo of the assured. They suliinib that such representative is a 
necessary party to bins suit and state that they are ready to pay. but 
they have not paid, tlie money into Court. 

The circurnsta i ’es of tho case am as follows ; — 

offectod hy 'Ve.lerick Woodhouse. now deceased, on 
the 22nd March 1818, and Hs. (i7 > wore p,ii<i hy him as premium from 
Alarch 23rd for six months. 

By this policy it is witnessoil that " whilst tho aforesaid premium 
snail bo duly and contitiuallv piid to tho j^aid Society » 

the capibil. stock, an-l funds of the siid 8 icieby shall’ ha subject and liable 

according to the conditions of the said Society’s deed of settlement. 


di Bourke’e Ron., 
di 2 U. 4G. 


part vii, p. 4'3. (it 8 li.rv.R. iOS. (i) 2 C 43d. 

. 7 , r ‘n Chan. D.v. IG-J. 

(7; L.K. 4 Chan. Div. 121. 
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to pay and satisfy the executors, 

administrators, and assigns of the said Frederick Woodhouse in Calcutta 
within three calendar months after bis decease shall have been proved to 
the reasonable satisfaction of the Directors of the said Society, the full 
sum of Company's Rs. 25,000.” 

The policy is signed by three Directors of the Indian Branch of the 
Society. 

[599] The following endorsement appears upon the back of the 
policy : — 

“ I do hereby assign all my right, title, and interest iu the within to 
Baboo Hurrish Chunder Bose. 


Calcutta, 2Sth March I64S.” 


(Sd.) Fk. Woodhouse. 


And below this: ” Endorsement noted. Calcutta, 29th March 1848. 
(Signed) Bagshaw and Co., Agents and Secretaries, U.L.A.S.” 

The defendants, in their written statement, say that they believe the 
policy was endorsed in favour of IJuriish Chunder Bose and the said endor- 
sement was noted. &c. ; but they say they were not informed, nor were, 
nor are. aware of the terms on which such endorsement was made, nor 
whether tlie same was made for consideration or not. Thera is no question 
about tlie endorsement or the noting, but the plaintiffs decline to go into 
evidence of consideration. 

The defendants admit that Hurrish Chunder Bose, and after bis death 
tlio plaintiffs, or some other person on account of his estate, paid the 
premia duo from time to time in respect of the policy. 

Hurrish Chunder Boso died on the 7bh of December 1857, leaving a 
will, appointing the plaintiffs, with Surjo Kumar Bose and S. M. Russick 
Money D.issee. both since dead, his executors, Ac. The plaintiffs and 
Surjo Kumar Bose obtained probate in December 1857. 

Frederick Woodhouse died in 1879, aud the fact of his decease was 
proved to the sati.sfaction of the dofondants. On the 24ch February 1880, 
the policy was adjusted by onlor of the Directors, and it was then re- 
turned to the pin intiffs with a letter from Messrs. Gishorno and Co., the 
.•\gents for the Society, stating that it was duly adjusted for Rs. 25,000 
payable tvilh the consent of the legal representatives, on the 2'ird Man 
next.” 

The plaintiffs roprosented to Mr. Moseley, of the firm of Messrs. 
Gisborne and Co., that they did not consider they were bound to obtain 
the consent of any party. Mr. Moseley, wlio [600] is now dead, told 
Rajnarain Boso in a friendly way that he might write to Mrs. Woodhouse 
and she might give lior consent. 

If the consent of the representatives was necessary the consent of 
Mrs. Woodhouse would not alter the case, unless she proved her husband's 
will, if he left one, or. if ho died intestate, took out letters of administration 
to his estate. It does not apv)ear that Mrs. Woodhouse has done either. 
The plaintiff Rajnarain Boso says, no further reasons were given by 
Mr. Moseley for his refusal, and nothing occurred until the 22nd of 
May 1880, wlien Rajnarain Boso obtained from the Agents the following 
ertilicate : — 

"Universai Life Assurance Society. 

40 Strand, Calcutta, 22nd May 1830. 

We hereby certify that policy No. 2986, for Rs. 25,000, dated 
2dr(l March 1848. on the life of F. Woodhouse. was assigned over to 
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Hurrish Obaodei' Bosd on the 28kh March 1848, and that premiums 
amounting to Rs. 27,177-12-0 have been paid by the said assignee or 
his estate. 

(Sd.) Gisborne & Co., 

Agents and Secretaries.” 

On the 27th May 1830 the plaintiffs wrote as follows: — 

"Calcutta, ^Tth iMarch, 1880. 

Messrs. Gisborne & Co.. 

Agents and Secretaries, 

Universal Life Assurance Society. 

Dear Sirs. — Subject to your refusing payment to us. as heirs of the 
late Baboo Ilurrish Chunder Bose, of Rs. 25.000 due on the policy on the 
life of the late Mr. Frederick Woodhouse, and for which we made a de- 
mand to you on the 22od instant, our solicitors say that they do not 
see the necessity of our asking for or even requiring the consent 
of the heirs of the deceased. The transfer of the poliev to our late 
father has been duly registered by the Universal Oftice, and it has 
recogni^ied our rights by accepting the premium from us and granting 
[601] us receipts personally. We have administered to our father’s estate, 
and are prepared to show you letters of administration. Shouhl you yet 
insist on asking for the consent of the heirs of Mr. Woodhouse. uloasa 
state your reasons. 

Please note that wo shall charge interest on the amount due to us 
Rs. 25.000, at tlie rate of 12 per cent, per annum from this date till we 
are paid. Your early attention to this is reciuostod. 

We are, Dear Sirs, 

Yours faithfully. 

Ra.inakain Bose. 

Debnarain Bosk.” 

To this the following reply was sent : — 

*■ Universal Life .\ssurance Society, 

10. Strand, Calcutta, -ifilh 'May IHHO. 

Baboo Ra.inauain Bose and Debnarain Bose, 

Calcutta. 

Dear Sirs. 

Pol. Ho. Its. '4 '>, 000 . F. Woodhouse, deceased. 

Your letter of the 27r.fi instant wim placed before our committee at 
their monthly mooting tins morning, and wo are instructed bo iniorm you 
that a payment of the ahovo colicy cannot l)o mule to your late father’s 
estate without the concurrence of the legal representative of the late life 
assured. 

Wo have already oxplaino<l the informality of the assignment and 
whilst rogrobting any delay in the settlement, the Sociotv cannot onber- 
tain the quoitioo of inberosb. hub. if nouessiry. will ho Drepirel to pav the 
Ks. 25.000 into Court. 

Wo trust, however, you will avoid this course, and act upon the 
suggestion made to Baboo Rijnarain on the occasion of hi.s last call 

Yours faithfully. 

(3d.) Gisborne a Co., 

Agents and Secretaries.” 
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[602] The plaintiff Hajnarain Bose says, that no explanation was 
given to him, and what occurred on the occasion of his last call does not 
appear. 

It appears, however, that a claim to a fifth share of the money was 
made by a sister of the plaintiffs, and was preferred by Messrs. Watkins 
and Watkins acting on her behalf. Their letter of the 17ch May to the 
Agents, per power-of-attorney, ao<l soma subsequent correspondence, have 
been put in evidence, but no question arising on this demand was X’aised 
by the defendants by way of objection to the plaintiffs’ claim until the 
trial of this cause. The subject is not even alluded to in the written 
statement filed on the 21st March 1881, a month and eleven days after 
the plaint was filed. 


It appears, however, from the evidence of Mr. Watkins, that the defend- 
ants refused to recognize the claim of his client. 

These letters and the power. <fec.. were put in evidence, subject to an 
objection to their relevancy raised by Mr. Bonnerjee, counsel for the 
plaintiffs : and an argument was founded upon them to the effect, 
that the executor of a Hindu, who obtained probate prior to the passing 
of the Hindu Wills Acl. in 1870 and the recent Act V of 1880, does not 
completely represent the estate of his testator, and that it would be 
necessary for the security of the defendants to obtain the consent of all 
the heirs. It is known that Hurrish Chunder Bose loft other heirs besides 
the plaintiffs. 

Tliis question cannot arise where a Hindu will has been proved 
under the Hindu Wills Act, XXI of 1870. or Act V of 1880 : for, under 
each of those .Acts, the executor or administrator, as the case may be, of 
a deceased person is his legal representative for all purposes, aod all the 
property of tlie deceased vests in him as such ; see A-Ct XXf of 1870, s. 2, 
applying Act X of ISCO, s. 179, and Act V of 1880, s. 4. 

Several cases were cited iu support of the contention ths.t other heirs 
are intorestod. but I am of opinion that Mr. Bonnerjee rightly contends 
that the evidence ought nob to be admitted, and for this reason, the objec- 
tion. as it sesms to me. comes too late. It is in reality another objection 
for want of parties distinct from the objection raised in the written state- 
ment and [603] it should liave been made at the earliest opportunity. 
Such an ol)joction must 1)6 made in ail cases before the first bearing, 
otherwise, under s. 34 of tlie Code of Civil Procedure, it must be deemed 
to have been waived bv tne defendants. Had this objection been made in 
time, the plaintiffs might Ixave taken steps to join the other heirs either 
as co-plaintiffs or co-defendants. 

It is not, in my opinion, necessary for the Court, of its owu motion, 
to add these parties under s. 32 at this stage of the suit iu order to 
effectually adjudicate. Tiio plaintiffs, on recovering the money, would 
bold it only iu their representative character, as is shown in tlie case of 
Bmjanath Dc;/ Sircar (1), cited by Mr. Jackson, 

There is, then, tlie chief defence which was put forward in the 
written statement, — namely, that the estate of Mr. Woodhouse should be 
representeil iu this suit, and tliat the defendants are not bound to pay 
the sum secured by this policy without the concurrence of uis repre- 
soutatives. The law and practice was to require the assignee to sue 


(1) 8 B.L.R. 209. 
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ID tbo nanria of tha assignor, which ia this case wouir) require the orosence 
of the personal representative. By Statute 30 and 31 Viet, c 1 U by 
the Judicature Act. 1873. s. 25. sub-sec. 6 ; and io India by s. 15 of Act 
V of 1866, the assignee can sue ia his owa Dame under certain condicioos. 
But the Knglish Acts have no application to a suit instituted in a Court 
in India, and the Indian Act is only applicable to Marine and Fire 
policies. It was apparently expressly intended, when the Indian Act 
was passed, to exclude Ufa policies, and it is to be observed that the 
English .A.ct. 30 and 31 Viet., c. 144. which was passed in the following 
year, 1867, as already stated, has not been extended to this country. 
Not only so, but Act VI of 1804. which amended the practice of the 
Supreme Courts on the Equity Side, and which contained a section (23) 
corresponding to 8, 44 of 15 and 16 Viet., c. 86 (Chancery amendment) 
was repealed the year afterwards by Act VI of 1868. and has not been 
re-enacteJ. That repealed clause enabled the Court to dispense with 
the personal representatives. Had that clause been now in force. I 

considere^l this a case in which it certainly should have been 
L604] applied, for this case is far stronger in favour of the plaintiffs, than 
the case of Crasdey v. Thn City oj Glasgow Insurance Co. (1) and iVebster 
V. The British Eniytre Mutuid Insurance Co. (2) in which the appearance 
of the reprosontativo was dispensed with. In those cases there had been 
no formal assignment. Here there has been an assignment, and no claim 
has been put forw.nd bv Mr. Woodhouse’.s representatives. But then, had 
I been able to dispense with the representative, although the plaintiffs 
would have baan entif.l i 1 to recover the principal sum, they could not have 
recovereil interest : Webster v. Tan British Eiiipire Mutual Insurance Co.. 
which was a case decided with reforonco to the Interest Act. 3 and 4 Will, iv] 
0- 32, corresponding to the Indian Act, XXXII of 1839; for interest 
IS given under those Acts by way of damages, on the ground that tlio 
debtor has wrongfully refused to pay. and there can be no wrongful 
refusal if there is no liaurl to receive payment and to give a complete 
aiseharge. 

There reinains the question of estoppel under s. 1 15 of the Evidence 
Act, wfiich conf.emplates a person " bv his declaration, act. or omission, 
intentionally causing or permitting auothor person to beliovo a tiling to be 
true and to net on that iiolief.” in which case he cannot “deny the truth 
of the thing.” 

This enactment seems to me to roP'r tj the belief in a fact, not in a 
proposition of liiw. and tin; illustration confirms mo in the 0 |)iiiion. 

Tbo defendants in this case do not seek to deny tliat the policy was 
assigned bv Mr, Woodhouso ; nor that they roc egnized tbo assignment, nor 

do they say uow that it has not. or ought not to have, its full operation 
according to la^v 

There is. it to me. no estoppel. 

I feel bound, tborofore. to hold that the dofondants worn justified in 
asking that the person il representative of .Mr. Woodhouse should concur 
In giving tlioin a discharge. 

The suit must iie dismissotl with costs on scale No. 2. 

Attornovs for the plaintiffs ; IF. C. lionne.rjee and Co. 

Attorneys for the defendant : Roberts. Morgan, and Co. 


(IJ L.li. 1 Gbau. I)iv. 121. (2, L. H. 16 Cbao. Div. 169. 
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[605] SMALL CAUSE COURT REFERENCE. 

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice McDonell, 


Nobin Krishna Chakravarti v. Ram Kumar Chakravarti 

{Defendant).* 

BuNNi.i.iN Bibi {Plaintiff) v. Mahammad Hossain {Defendant).* 

[23r(l .Tune, 1881.) 

Contribution — Co-shcrers^Sniatl Cousc Court— Jurisdiction. 

No suit for cootrioution be t cvo a oco« parceners in a revenue paying; estate, or for 
outributiOQ between oo-paroeners in a jama, will lie iii the bmall Cause Court. 

Kaeiermotxey Dosste v. Mxdhub Chunitr Ghose (1) doubted, but followed. 

Ram Bux Chittanieo v. Moodhoosoodun Paul Chowdkrjf (2) f flowed. 

[R., 9 C. 395 {397).] 

This was a reference from the Officiating .Tuclgo of the Small Causa 
Court at Seaklah, the material portion of which is as follows : — In the 
first case, the plaintiff alleges that lie and the defendant hold a jama in 
coparcenary. Tlie jaina fell into arrears, and the landlord sued them, 
and ultimately oht iine<l a decree. The decree in due course was executed, 
and the amount of it was realized from the plaintiff. The plaintiff now 
sues the defendant for recovery of tho money paid in excess of his legiti- 
mate sliaro of the dclit. Tiie claim is instiruted, not upon any contract 
subsisting hstweon the parties, hut upon grounds of eejuity. 

In tho second case, the parties are joint owners of an estate under 
fTOVormnent. The pluintiff alleges tliat she has paid tho entire revenue 
and otlior rates to tho Collector ; that as lier coparccnor, tho defendant, is 
hound, in law and equity, to contriliute according to tho quantum of his 
share : and that ho lias not contributed. Tliis claim also is not based upon 
any contract to [606] so contribute. It is simiily stated that tlio plaintiff 
has tho right to recover in tlio shapo of contribution so much as she has 
paid in excess of her sliaro of tho debt. 

In each of those cases tho defendant contends, inter alia, tliat the 
Court of Small Causes is not compotont, under s 0 of .\ct IX of 1865, to 
entertain tliem. 

The <picstion to ho detonnined with reference to tho above contention 
is — Wliother, under s. 6 of tho above .\ct, tho Court of Small Causes has 
jurisdiction to maintain the present suits? 

That section enacts : — "The following are the suits whicli shall be 
cognizalile hv Courts of Small Causes, viz., claims for money due on bond 
or oilier contract, or for rent, or for personal property, or for the value of 
such jiroperty, or for flamagos.” Tlie plaintiffs urge tliat tlie claims they 
have instituted are for monoy duo on ' contract ' and they rely upon a Full 
Bench ruling of the Allahabad High Court — Xath Prosad v. Baij NathO) 
--and chap. V. of tho Indian Contract .\ct of 1872. The defendants’ 
contention is. that there is no element of contract, either express or implied, 
involved in the payinentof tho moneys in respect of which contribution or 
refund is prayed for by tho [ilaintilTs : that the relation between the a dverse 

• Stnill Cause Conn Rjforoncc. No. 3 of ISSt, from an order made by Btboo 
Bullorain Mullick. Oflioiatin,; Judt’c of tho Small Cause Court at Seall.ab. dated the 
•2Uth January 18^1. 

(1) No 72fi of lS78. unreported. 12) B.L.R. Sup. Vol. 675 = 7 W.R. 3r7. 

13) 3 A. 66. 
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parties was only quasi-contractual ; and that the remedy prayed for by the 
plaintiffs, is one afforded by Courts of Equity upon merely equitable con- 
siderations. They rely upon a Pull Bench ruling of the Calcutta High Court 
Ram Bnx Chittayijeo v. Moodhoosoodun Paul Chotcdhry (1), uniformly 
followed by other Divisional Benches of the same Court. 

The J udge, having discussed the law and the authorities on the point at 
considerable length, said : — I think this Court has no jurisdiction under 
s. 6 of Act IX of 1865. But as the question is not free from doubt, I 
should respectfully submit it to their Lordships of the High Court for an 
authoritative opinion. The suits will bo dismissed contingent upon the 
opinion of the Honorable Court, but without costs.” 

The case was nob argued. 

JUDGMENT. 

[607] The judgment of the Court {G.\RTH, C. J., and McDonell, 
J.) was delivered by 

Gakth, C. j. We tliink that, for the i)urposes of this reference, both 
the cases must b.s considered as governed by autliority in tliis Court. 

The Full Bench ca.so of Ram Bnx ChtUanjfro v. Moodhoosoodun Paul 
Choxodhry (1) clearly shows, that, in the case of co-sharers of an estate, 
w’here one co-sharer pays tho whole revenue, he cannot recover contri- 
bution in a Small Cause Courr. from his co-sharer; co-sharers paying 
revenue to Government are nob co-contractors in any sense, and therefore 
tho princii»lo laid down in the Full Bench case and in other subsetjuenO 
cases with regard to tliem is perfectly plain. 

But tho case of joint tenants wlio hold a tenure under a zemindar 
or other landlord at an entire rent seems to fall within a ditlerent 
principle. Such co-tenants are to all intents and vmrposos co-contrac- 
tors. as much so us persons who jointly purchase goods or borrow 
money ; and if one should he compelled by the landlord to jiay 
the whole rent, there seems no reason why, in accordance with the 
English and tho Civil law, tho otliers should not ho hound by contract to 
re-nay him tlieir proper proportions. Tliis principle was acted ujion by the 
Full Bench in Shaboo MaJ^d v. .V«om» Mullah (-2), in tho case of a principal 
and surety, whore it was heUl that a surety having paid the debt could 
sue the jnincipal in the Small Cause Court. But tliis distinction does nob 
appear to have been recognized in later cases, anil we have ascertained 
that in an unrooorteil case, Kh-lternuniey Dusxec v. Madhtib Ch/nuh'.r 
Gito.-iH (:B, hoard on tho ‘JOth June IS7S by Markhy and Prinsep. JJ.. 
where tho ciicumstances wore similar to the present, it was hold, apiia- 
rently on tho authority fif ^halno Majae s Case (2). that a suit for contrihu- 
tion would not lio in tho Small Cause Court. 

Wo find that a dilVereiit view has been taken of such cases by tho 
Madras an<l AltahahafI Courts [soo Xalh Prasati v. /iarj yuth (4^ and 

Goriiidu Mun>-!,a Tiruynn v. Bapu (5)J. and [60a] having regard to 
the mimhor of jiutty exsos of this nature, which must occur in the mofussil 
wo tlnnk that, on .some fitting oimortunity. it would ho desirable 
that the subject should 1)0 reconsidered by a Full liench of this Court 
A'i wo have not had I he advantage in this case of hearing counsel on oitlier 
side, we think it ngl.t to follow tho rulings of this Court, and to confirm 
the judgment of tho low«“r Court. 


'!) ii.L U Sup. Vol. G75 = 7 W. K '^77. 

I'P No. 7JG of lS7ft. unroporti'i. 

(51 6 M It C U. 200. 


B-Ij.R. Sup, Vol. 1301 
(t) 3 A. CO. 
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SMALL CAUSE COURT REFERENCE. 

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice McDonell. 


Shiboo Nar.un Singh (Plaintiff) v. Mudden Ally and 

OTHERS (Defendants). 

Natabau Nandi (Plaintiff) v. Kali Dass P.ali and others 

(Defendants).* [23i-d June, 1881.] 

Small Caiixe Court— Jurisdiction— Civil procedure Code (Act X of 1877), ss. 280, 231 a^\d 
‘283 — Limitation Act {XV of 1877)* $ch. it, art. 11. 

Section 283 of the Civil Procedure Code enables P'ffcv* against whom an 
order has been made in execution^proccedings. to bring a suit, to establish his 
rights* whatever they may be; but it says nothing as tn the nature of the suit, 
or the Court ifi which it is to be brought. Whether the party is to sue in the 
Civil Court or in tbe Small Oau^e Court, depends entirely upon the nature of the 
claim and tbe right which is sought to be enforced. 

A person whes** good's nro illegally sold under an execution, dops not los« his 
right to th*;in. although ha iniy have cUimod them unsuccc^sfaUy in the 
execation* proceedings. He may follow ibcm into th? band^ of the pui'chisaror 
ot any other pcrsoiii and sue for tbcni or tbcir vaiuc without reJorence to any- 
thing which has take i plac? io the exe.;atiou*procee lings, exce«it that, undir 
art. IL soh. ii« A:t XV of IS77. h‘ in ist onn? hi^ sir*, within o>)6 year from 
iho time when the adverse order in the exojation-procjoiings was male. 

Where goods have been illegally sei^ted .and <oId in exccutiout a suit by the 
owner thereof against one pur^h^ser f >r the gOs)isor rheir value will He in a 
Small Cause C^urr, if the value of the go. ids is within the amount limited iiy 
law for the jucwdiction ot suen Court; ou^* it th* plaintiff makes ih«i decree- 
iiol'Jor and tlio judgiu jrit- Jebtor parties to the suit, rio 1 require- k deelarati ui 
of his right to the property . Ssieh a suit will not lu in the Sin HI Ctuso Court. 

[609] A suit for a declaration of right by a person against wh>m an orler has 
been pi-sad under s. 280 of tbe Civil ProeeJure <}jde will not lie in ibe Sinsll 
Cause Court, 

R'lm Dhun fiisioii v. K»'fal Di$wa$ (I), MoOzic^n Oiz^^e v. Oinobtindhoo 
G ^ssam^e 121 and Woome^h Chundcr Bose v. Muddun d/o/tan Si* cur (U) Oiscus^ed 
and oxpl lined. 

[Com. on, 7 A. 162 il58i fF.B » : Rel on, 21 C. 430 (133) ; R., U.U K. (1892— 013). 
Voh II, 265 4258^ ; 74 P.L.K. 1901 ; 16 B. (318 {GlGj : I O.C. 272 4278).] 

This was a roferencu from the Judj^e ot* tlio Small Cause Courfc at 
Howrah, the terms of which were as follows : — Thequestiou raised in those 
cases is whetiier a parL> a^fainst whom an order under ss. liSU and '2Sl of 
the Civil Procedure Code is passed may institute a suit to ostal>lish his 
right in the Sniill Cause Court, where the property in dispute is moveable 
property, and is valued at an amount cogni/.ahlo by such Court ? As the 
question is an important one, I beg to submit it for the decision of the 
High Court. 

The i)lainti(r in the first-mentioned of these cases was the unsuccessful 
claimant; and that in the other case was the defeated decree-holder, 

liefore the passing of the Civil Procedure Colo, Act X of 1877, the 
rule laid down by tbe Calcutta High Court was that such suits* cither by 
the docreo-liolder* or by the unsuccessful claimant, could not he in the 
Small Court Court — Hum Dkan Histous v. Ke/al Bisfo.is li) and ^oozchen 
(.razee v. Dinohitndkoo Go'isamce (2). The contrary decision passed in the 

• Small Om-o Court Koforenca. No 7 of 1881. from tbe order made by Sreenath 
Roy, JuJi!u of iljo Small O.m.nj Courc at llowc.in. 

lOW.U Hi. (iJ 13 W.R. 99. 

yio 


(3) 2 W.R. 44. 
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ruling in Woomexh Chunder Bosey. Muddun Mohuv Sircar (l) was referred 
to in the first mentioned of these precedents. That being the law when the 
old Procedure Code, Act VIII of 1859, was in force, it remains to be seen 
if the new Code has changed matters or extended the jurisdiction of the 
Small Cause Court. The \voids of s. 283 of the Code are that “ the party 
against whom an order under ss. 280, 281 or 282 is passed, may institute a 
suit to establish the right \vhich he claims to the property in dispute, but 
subject to the result of such suit, if any, the order shall be conclusive.” 
This section is made applicable to the Small Cause Courts by sell, ii of 
tlie Act. It does not seem to me clear, however, that this application of 
tlie section to the Small Cause Courts lias extended the jurisdiction of these 
Courts [610] to try suits to establish rights to properties, moveable and im- 
moveable. The section provides for remedies to the defeated party, but is 
quite silent as to the Court which should have jurisdiction to entertain such 
suits. It appears from s. 5 of the Code that the sections of the second 
schedule of the Act extend to the Small Cause Courts, so far only as they are 
applicable, and this leaves no room to doubt the jurisdiction of the Small 
Cause Courts lias not been enlarged by the Code. The section alluded to 
(No. 283) is not qualified by any sentences under parentheses “'so far as 
relates to moveable property ” as appears against the following section, 
which refers to sales in execution. It would also appear from a note 
under s. 283 of Jiroughton’s Civil Procedure Code, that “the suit to 
establish the right of the claimant must be brought in tlie Court having 
jurisdiction to try it, not necessarily that in which the proceedings 
have taken iilaco.” Under these grounds I am fully of opinion that these 
cases are not cognizable by the Small Cause Courts. 

The decision of the Ilombay High Court in Nnthu Ganesih v. Kalidas 
Umod (21 shows a contrary view of the question: but since that Court has 
refrained from interpreting the present state of tlie law, and is not in 
unison with the view taken by the Calcutta High Court in connection 
witli the past law, I think 1 am not in a position to take it for my guide. 

The case of Ram Soondnr v. Krislinn Chumler Gooido (3) would, 

I think, justify me in following the rule laid down by the Calcutta High 
Court. 
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Under those grounds I think 1 have no jurisdiction to entertain these 
suits, and therefore dismiss them botli, contingent upon the <lecision of 
the High Court. 


.1 C DCMENT. 

The judgment of the Court (Cauth, C. and McDo.\’i:i,i.. .T.) was 
delivered by 

Gautii, C. .1. — Wo think that there is no real dilliculty about the 
point leferrcd to us : and that the new Civil Procedure Code has made 
no material din'erence in the law upon the subject. Section 2S3 
of the Code enables a pai'tv against wliom an order lias been made in 
oxocution-proceodings to [611] bring a suit to establish his rights, what- 
ever they may bo : but it says nothing as to the nature of tlie suit, or the 
Court in which it is to be brouglit. Whether, therefore, the party is to 
sue in the Civil Court or in tlie Small Cause Court, depends cntirclv 
upon the nature of the claim, and the right which is sought to be 


(I) 2 W K. 44. 


(2) 2 B. 306. 
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(3j 17 W.R. 360. 
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enforced. If tlie claim can be made in the Small Cause Court, the suit 
must be there. If not, it must be brought in the Civil Court. 

The first case reported upon the subject, to which we have been 
referred, is Woomcsh Chunder Bose v. Muddun Mohun Sircar (I). In that 
case, some bricks were sold in execution of a decree. The plaintiff claimed 
in ttie execution-proceedings to be the owner of tliein, and this claim was 
refused. Tlie bricks were then sold in execution ; and the plaintiff 
brought liis suit against tlie purchaser in the Civil Court. It was held 
in that case liy the High Court that, as the value of the bricks was less 
than Rs. 500. the plaintitt was bound to have sued in the Small Cause 
Court. 


The case of Ram DJiun Tiisiran v. Kefal Bisivas (2) was of a very dif- 
ferent character. A claim was there made to certain goods which the 
decree-holder was about to sell in execution, and the claim was allowed. 
Wliereupon the decreo-lioldor brought a suit in the Small Cause Court to 
establish his riglit to sell the property as being tliat of tlie judgment- 
debtor. Tliis was a suit wliich. from its very nature, could nob be brought 
in the Small Cause Court. It was a suit to obtain a declaration from the 
Court which the Small Cause Court had no jurisdiction to make. Sir 
Barnes Peacock and Mr. Justice Mitter, therefore, decided, that the suit 
ought to have lieen brought in the Civil Court, 

In tlie next case. Moozdcen Gazce v. Dinobundhoo Gossamee (3), the 
cii'cumstancos wore very similar to those in TPom’n’sA Chunder Bose v. 
Mnddun Mnhun Sircar (1). A claim had boon made to certain goods 
about to 1)0 sold in execution and the decision had been against the claim- 
ant. The property was then sold, and the claimant brought a suit in the 
Small Cause Couib to recover them [612] or their value as against the 
purchaser, '[’ho learned Judges in that case, however, do not appear to 
have had their attention drawn tothe case of ^Voom^i^ih Chunder Bose 
Muddun Mt)hnn Sircar (1). ami supposed (erroneously as wo think) that 
the case ought to be governed by the decision in Ram Dhun Biswas v. 
Kefal Biswas (2). Wo fear that this ruling has been followed in many 
cases, and has led to some misapprehension. 

The distinction between the two classes of cases is so clearly marked, 
that it seems almost unnecessary to explain it. A person whoso goods 
are illegally sold under an execution does not lose his right to them, al- 
though 1)0 may have claimed them unsuccessfully in the execution-proceed- 
ings. lie may follow them into the hands of the purchaser or of any 
other person, and sue for them or their value without reference to any- 
thing which has taken place in rlio execution-proceedings, except that, 
under art. 12 of the Jjimitation Act, ho must bring his suit within a year 
from the time when the adverse order in the execution-iiroceedings was 
made. 

The plaintiff's only difficulty in the first of tlieso cases is one of his 
own creation. If he had simjily sued the purchaser under the execution 

for his goods or their value, he miglit have enforced his claim as a matter 
of course. But he has cliosen to make both the decree-holder and the judg- 
luent-dohlor <lefendants in the suit, for which there was clearly no occa- 
sion, and which was obviously a mistake. In sending this case back, 
therefore, to the Small Cause Court, wo would recommend that the 
names of (he ilecree-holder and judgmont debtor should be struck out of 


(1) 2 \V. R. 41. 


(•2i 10 ^Y. R. 141. 
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the record, the plaintiff paying their costs, which he avows his readiness 
to do ; and the plaintiff may then proceed to enforce his claim, if it is a 
just one, against the purchaser only. 

The other suit which is brought by the decree-holder to obtain a 
declaration from the Court as to his right, comes within the other class 
of cases, in which the Small Cause Court has clearly no jurisdiction. 


7 C. 613 = 9 C.L.R. 398. 

[613] APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Field. 


Thakook Mahatah Deo and others (Judqment-debtors) 

V. Leelanund Singh and others {Dccree-hold»rs) * 

I7th .Tuly, 1881.] 

Execution-Irregularity in Publishino and Conducting a Sah^Waivcr of Irreaularitv 
by Oie Jttdgmenf. Debtor . ■' ^ 

Previous to the di^te fixed for the sale of certain property in oxecutioD of a 
decree, tbo judgment-debtors preamte-d a potiimn. praying for a month’s 
lurcher time to bo allowed them in order that they might complete the arrange- 
ments they were making for the purpose of paying off the debt, and seating 
that iho decree-holders had attached and .advertised the property for sale. That 
petition being refused, the s tie took pi tee ; and sub.sequently the judgment- 
debtors came in and objected to the sale, and asked to have it fot aside, on the 
ground that ihci-o bad been material irregularity in the public ttion of the 
atiacbmeiit and sale-proclamation, and that, consequently, thev had suffered 
substantial injury. The Subordinate Judge refused to hear evidence on this 
point holding that the petition was an admission that the proceedings were in 
order. 

Ueld, that the petition presented prior to the sale did not amount to an admis- 
sion by ibo judgment-debtors that the publication and proclamation of the sale 
had been duly made ; and that, corisoquen' ly. the Court was Iwiuid to hear the 
evidence tendered by the judgmcnt debiors on that point, and to find whether 
there h id been such irregularitic:- iii publishing and conducting the sale as to 
ocoasioD Aubst'intial injury to the ju<)|?r7u nt*debtorf:. 

Girdhati Sindh v, HurdeQ Nftrain Sinqh (I) di'^tinguished. 


This was an appeal fioin an order of the Subordinate .Judge of Hha- 
galpore, refusing to set aside the sale of certain property l)elonging to tlie 
appellants, tlie judgment-tlehtors, whicli had boon purchased by the decree- 
holders. It appeared that tlie sale has l)een fixed for tlie Uth OetolnM- 1879, 
and tliat, on tlio ‘27th Soptomher, tlio judgiiient-dohtors liad presented 
a petition sotting out that the decreo-liohlor.s had atfacliod and 
advertised for sale the property in question, l)iit that tiiey wore 
making ariangeiiionts to pay off the debt, and desired a inontli's [6l4] 
time to enaiile them to complete such anangoments. That petition was 
refused, and tlie sale was jiroceeded with on tlie Gth October 1879, the 
decree- liolders becoming the |iurchasers. The judgment-debtors then ap- 
plied to liavo the sale set aside, on t he ground that thei o had been a material 
irregularity in tiie publication of tlie attachment and sale-proclamation on 
the property, and that the houiidaries of the inou/a sold had not been 
stated : and that, consequently, they had suffered a substantial injury hv 
the ju-operty liaving been sold much under its value. The Suhoidinato 


• Appiallr..!.. OKlvr, No. bl> of |s8i Hg.ainbt tbo order of Hafez Abdul Karim 
BUbordinate Judge of Hbagalporc. dattd the 2Uh January 1880. 
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Judge held, that the petition of the 27th September amounted to an admis- 
sion by the judgment-debtors that the publication of the attachment and 
sale-proclamation had been made in due order, and that there had been no 
such irregularity in specifying the boundaries as- alleged, as they had been 
sufficiently stated ; and consequently, liaving refused to hear the peti- 
tioners’ evidence witli respect to the irregularity in the publication of the 
attachment and sale-proclamation on the property, dismissed the petition. 

The jiidgnient-debtors, accordingly, now appealed to the High Court 
against that order. 


Baboo Kasi Cant Sen, for the appellants. 

Mr. R. E. Tiridulc, for the respondents. 

The judgments of the Court (Prinsep and Field, JJ.) were as 
follows ; — 


JUDGMENTS. 

Prinsep, .T. — This is an appeal ac.iinst an order of the Subordinate 
Judge of Bhagalpore refusitig to set aside a sale. The Suhordinato Judge 
proceeded mainly upon a petition presented by the judgment-debtors on 
tlie 27th Sej)*^^eml)er 1879, asking for a po.stponement of the sale fixed for 
the fith October following on the ground that they had been able to close 
their negotiations to raise money to pay off the doht. The Subordinate 
Judge considered that it was clear from that petition that the judgment- 
debtors had, l)efore the sale, acknowledged and admitted the publication 
of the attachment and sale-proclamation. 

[ 615 ] Wo find nothing in that petition in any decree amounting to 
such an admission, or to a waiver on the part of the judgment-debtors of 
any objection to any irregularity. In fact, had the application been 
granted, it would liave been necessary to issue a fresh proclamation, 
unless the judgment-debtors had consented l)y some subsequent act of 
theirs to waive such formality. 

The other {>bjection taken is that the Subordinate Judge did not 
examine the witnesses for the judgmonb-dehtors. wlio were present at the 
liearing of the case. It appears from the record at tlie end of the exami- 
nation of the first witness that there are amnio grounds for this contention. 
The Subordinate Judge having erroneously proceeded upon the pebitiou, 
which had been made by the judgment-debtors, and having in consequence 
refused to examine the witnesses produced by the judgment-debtors to 
prove material irregularity in publishing or conducting tlie sale, wliicb 

resulted in sufisrantial injurv to thorn, it becomes neeess-arv to return the 

% 

case to the Suhordinato Judge, in order that ho may examine all the 
witnesses tendered bv tlie parties, and then return the case to this Court 
with a distinct finding as to wheblmr there has been a material irregularity 
in publishing or conducting cho sale, which has resulted in substantial 
injury to the judgment-debtors. 

Field, .1.— I am of the samo opinion. I think that this case is dis- 
tinguishable from bho case of Girdhari Singh v. Hurdeo Narain Singh (1). 
decided by their Lordships of the Privy Council. In that case, the 
judginent rlfibtor applied for a postponement of the sale, and his petition 
contained tlio following passage: “ Under such circumstances, it is prayed 
that a postnonemout of one month be granted, the attachment and the 
notification of sale being maintained ” Now the words italicized were held 


(1) L. R. 8 l.A. 230. 
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that them was no such 
.1 ^o«ld be likely to mislead. There are no such 

Zde hv h« VT observed that the petition 

made by the judgment-debtors (appellants) was disallowed by the Court. 

Case remanded. 


7C. 616 = 4 ShomeL.R. 187=6 Ind. Jur. 90 = 9 OX R 257. 

[616] APPELLATE CIVIL. 

Before Sn- RicJiard Garth, Kt., OhUf Justice, and Mr. Justice Field. 

Gogun Chunder Ghose {Plaintiff) v. Dhdronidhdr Mundul and 

OTHERS {Defendants).' j28th June. 1881.] 

Praud’-Altering a Document—MaUrxat AlUration—Dond— Forget y. 

^ executed in his favour bv one of three brothers 

^'■°‘bors to the bend, and brouRht a suit upon' 
torm BRaiDst the throe brothers. The forgery havinc been e«tah" 
.hed, the Court of first instance dismissed tbo suit as a^diosL all fK« ♦] 

nttToon"- O" ““-i apP«Uo‘"h“ 

A party who has the cu.stodv of an ioitrument made for his h^rp^fit u k.,,...,.* * 
fnstmmenV" '"-“erial alteration of it will vitiate the 

=vir„'c'o',?3''?r:a r 

Davidson v. Cooper il) and Garden v. IK.-ifsb (2) followed. 

[P..35P.H.R. 1901;.33C 812 (8H) = 10 C.W.N. 738 = 9 C L .7 303 • 9 M 390 ,if n » 

S; bH^r i 

C.W.N. 005 (60G); 9 M.L.J. 206 (207) J y 

;» of this case, and the contention of the parties, are sot ont 

ID the judgment of the lower Appellate Court, which is as follows — 

14H Ti’ 1 f^'stbandi. said to have been executed 'on the 

an^ ^ tho three defendants — Dhuronidhur, Bahuram 

Ro ^Q?j u binding themselves to pav to the plaintiff 

denv mstalmonts. The throe defendants are throe brothers. Thov 

Dy exocutioD of the bond, and charge tlio oliiutiff wifK u 
Jorged the document. The throe defendants did nob make a ioinf d 
but »ta.aa.eot "tr Z other ro 

renl el” “ 'i The plaintiff fiavo his evidence Tnd 

L I7J examined his gomasta and two witnesses by tlie names of KAMnli- 

Ga;« and Poyab Paik. Tho Court below disbelieved theh evfrl«nni J 
observed that the bond had been very materially diangod from whaut 
originally was. Tho learned Munsif is of opinion that ih« i 
made by Dhuronidhui- himself, and that the names of tho two other'i are 

--ec Of Hahoo 

Pobruary laso. aflirminR the decree of 

Mupsif of Diamond II.trbour. diited ibo 30th Seprcnibor 1878 " Chattorjec. Second 

U) 13 M. & W. Ex, Ch.352. 

(2) 21 L.J.y .H. 285. 
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interpoIahioDs. Ha is confirmed in his suspicion by the further change 
of the pronoun ami into dmard, wherever it occurs. I perfectly agree 
with the Court below in iioding tliat the plaintiff has materially changed 
the bond. The same evidence which binds Dburonidbur binds the other 
two brothers. If it were open to me to give a decree against Dhuronidhur, 
I would have done so : but it is not at all safe to do so, as there is no 
trustworthy evidence to bind Dhuronidhur. The plaintiff, having changed 
the bond in the way it now stands, must take the consequence of 
= 4Shome his own wicked act. I only wonder that the plaintiff was not asked 
L.R. 187= to explain the erasures, either by his own pleader or by the cross- 
6 Ind. Jur. examining pleader. The plaintiff, however, does not make that a ground 
90 = 9 C.L.R. of complaint in his memorandum of appeal. This shows that he was 
257. perfectly aware that he had made the alteration. I have no hesitation to 
confirm the judgment of the Court below, and to dismiss the appeal with 
costa.” 

The plaintiff appealed to the High Court. 

Baboo Bashbcharij Ghosc and Baboo Boikantnath Dass, for the 
appellant. 

Baboo Troyluckhonath Milter, for the respondents. 

JUDGMENT. 

The judgment of the Court (Garth, C. J.. and Field, J.) was 
delivered by 

GAitTII, C. J. — We think that this appeal must be dismissed. This 
suit i.s brought upon an instalment-bond against three brothers, the 
defendants. The plaintiff alleges that these throe brothers executed the 
bond jointly. The suit has been dismissed in both Courts, and the lower 
Appellate Court buds, as a fact, that two of the defendants never executed 
the bond, and that their names were not upon it as it was originally exe- 
cuted : and furtlrer, that the plaintiff, in whose custody the bond has been, 
[618] has forged the names of those two defendants upon the instrument, 
and attempted to enforce it against them all. Upon that ground the 
Subordinate Judge has dismissed the suit. 

So far as I understand him, I tliink he also means to dismiss it upon 
another ground, — namely, that he cannot trust the evidence even against 
tlio one brother ; but it is not necessary to consider this point, because we 
are clearly of opinion that a fraudulent addition, such as has been made to 
this bond, is sufficient to vitiate it against all the defendants. See the 
case of Davidson v. Cooper (1). It was there laid down, that "a party who 
has the custody of an instrument made for his benefft, is bound to preserve 
it in its original state, and that any material alteration of an unsealed paper 
will vitiate the instrument.'' 

In the caso of Gardner v. Walsh (2), an alteration had been made very 
much like the present. A promissory note had been altered by another party 
being added. The alteration was apparently no disadvantage to the de- 
fendant ; and yet because it had been made, whilst the document was in the 
plaintiff's [)OSseasion, it was held to be invalid as against the defendant. 
Chief Justice Campbell there says ; — ” We conceive that the defendant is 
discharged from his liability if the altered instrument, supposing it to be 
genuine, would operate differently from the original instrument, whether 
the alteration be or be not to iiis prejudice. If a promissory note pay- 
able at three months after date wore altered by the payee to six months, 
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or if. baing made for £100. he should altar it tn 

ororlgliTforT alteratioo.’eitber ^rTus aUered 

or for £50 : and the note at thr“e Znths"°T fcr'ffw to wh' f * 
party, is vitiated by the alteration." ' 

Mr. Justice Byles also, in his book upon bills n ^IR 
tion. lays down the rule in this wav~“ rS 7 P- dl8. 11th Edi- 

-Davidson v. Cooper (1)— a deed ^hlll \ solemn decision 

guarantee, or any other exLutorv rMQl promigsory note. 7 0. 618« 

an alteration in a material part made whUe ^1t rs^ln the avoided by 4 Shoma 
plaintiff, although that alteration be Lde by a stranee^ ® L^R- 187 = 

who has the custody of an instrument U heimR ^ for. a person 6 Ind. Jur. 

srity ; and as it would be av^d j by h s fraud in alSTit hi'- 'u 

shall be avoided by his laches in sufferine another to alter it " ' ' 

Ic has been argued that io this couotrv the law nf J?r.n}e.^A • 

Hr ' - 

r^Jt‘^hi— 

r‘a d^ “ .;:-T:z3y r wJ'HSHF 

with eciuityand good conscienco. or with’ sound nobev^ ^A ^ 
hrs^ould'bVenDitlld^to Jecove^ upoJ?t'“^ lamentably common)! that 

ou„hfto lilr c-Lteu-tirtTaus”: Tha-s' ZTloTeTll t"'-'""" 

upon which he founds his claim. ‘■'’® ‘"^trument 

No doubt, so long as mistakes are made in icnorftnr*^ t t 

dishonesty, great latitude is very properly allowed bv rh« r ^. u 
the way of amendmout ; hut all amendments Court^' S' 

and what my learned brother. Mr. Justice Field L d iusrnmt t ^ = 

ably true, that whore a man brines a suit , ' undeni- 

when produced in evidence, is found to have beT “r'aud’ule'a“trafte"r'’;'',‘’' 
the knowledge of the plaintiff, no Court oueht to allov^ n/ altered to 
enable him to succeed upon it in its original state i amendment to 

The appeal is dismissed with costs. 


Appeal dismi.iscd. 


dl 13 ,\I. & W. Ex. Cb. 352. 
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Gopal Sahu Deo {Judgment-debtor) v. JoYRAM Tewary and 
OTHERS {Decree-holders) f [I4th July, 1881.] 

Execution of Decree— Limitation— Appellate Court— Privy Council— Limitation Act {IX 
of 1871), sch. it. arts. 167,169— Acl VI of 1874. s. 21— Limitation Act (Jf7o/1877), 
sch. a, arts. 177, 179, and IQQ— Interest— Rate of. 

The term ‘ appeal ’ in art. 167 of scb. ii of the Limitation Act (IX of 1871) 
includes an appeal to the Privy Couocil, and the term ‘ Appellate Court ' in the 
same article iocludos the Judicial Committee of the Privy Couooil sitting for the 
purpose of beariog appeals from orders passed by British Courts in India. 

Where ao appeal had been preferred to Her Majesty in Council from a decree 
of the High Court reversing the decree of the C'^urt of first instance, and the 
High Court's decree was afiirmed by an order of Her Majesty in Council, dated 
the 15th February 1873, and an application for execution of the High Court’s 
decree was made on the i7th November 1875, more than three years after the 
date of the decree, but within that period of iho order of Her Majesty in Couocil. 

Ileldy that, under art. 167 of sch. ii, Act IX of 1871, the limitatioo of such 
application must be computed from the date of the order of Her Majesty in 
Council, and consequently that the application for execution was not barred. 

Where, in the course of executing a decree, accounts, in which interest was 
entered and charged, had, from time to time, been filed in Court and no objec* 
tion bad beco taken thereto by the judgmcnt*debtor from 1870 up to 1880, — 

Eeldy that it was too late to object to interest being allowed and that the High 
Court would not interfere to alter the rate where it appeared that the Distriot 
Judge had found that the rate ruling in the District was 12 per cent, and bad 
allowed that rate accordingly. 


In this caso it appoavocl that the judgment-creditors, the respondents, 
liad lost the oi'iginal suit, out of \Yhic)i these oxeeution-proccedings arose, 
in tlie Court of fiist instance, and tliat their adversary had tlieroupon taken 
out execution, altliough an appeal liad been preferred and was then 
ponding in the High Court. When the appeal came on to be hoai-d , the 
decree of tlie lower [621] Court was reversed, and subsequently the order of 
tlie High Court was confirmed, on appeal, by the Privy Council. This 
present appeal arose from an attempt made by the judgment-creditors to 
recover the mesne profits for the time during which they had been dis- 
possessed in consequence of tlie execution of the decree of the 6rst Court 
l)rovious to its being set aside by tlie High Court. It appeared that the 
first application in the present proceedings liad been made on the 17th 
November J875, and it was contended by the judgment-debtor, tlie 
appellant, that limitation applied, inasmuch as it had been made more 
than tliree years after the final decree or order of the Appellate Court, and 
that, tliough the case was not finally decided by tlie Privy Council till the 
15th February 1873, the Limitation .Act (IX of 1871) did not apply to 
orders of the Privy Council. The Deputy Commissioner, however, decided 
this point against the judgment-debtor, and also allowed interest at 12 per 
cent., to whicli tlie appellant objected. 

He accordingly now appealed to the High Court on both these points. 

Ihiboo Trailukijanath Mitlcr and Baboo Jogesh Chunder Day, for the 
appellant. 

* Appeal from Origioal Order, No. >327 of 1880, against the order of A. W. B. Power 
Esq., Deputy Commissioner of Lobarduggn, dated the 14th September 1880. 
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Mr. M. L. Sandel, for the respondents, 
follows^— (PR insep and Field. JJ.) were as 

JUDGMENTS. 

Prinsep, J.— In this case it is first objected by tlie appellant’s 
pleader that execution is barred, inasmuch as the previous appUcation 
made on tlie 17th November 1875. was not made within three years from' 
2dti?n°i°r '^•'e/otice was served on the debtor.— that is. on the 

the judgment-creditors now before 
Iw suit in the first Court. Execution was then taken out J 

n adversary while an appeal was pending in the High Court. The 

tto oidoTof Iho nfgh CoL“'‘*“'' 

The present matter relates to restitution on account of mesne 
piofits for the period during wliich the judgment-creditors now [622] 
befoie us were out ol possession in consequence of the execution 
of the decree of the Court of first instance, wliicli was ultimately reversed 
In answer to the objections as regards limitation it is pointed out tiiat 

IHvTrr ' f.ho was nob finally decided by the Privv Council untii 
187.3. the application ol tlio 17tli of November 1875 is within time cal- 
cuUling Irom that date. The appellant’s pleader, however, contends 
that the terms of art. 107 of the second schedule of Act IX of 1871 do 
not apply to the present case, inasmuch as the second clause which 

•iml Court, does not apply to the order of the Privy Council ■ 

and ho bases this argument upon the consideration that .Act IX of lH7l’ 
nowliero refers to orders passed by tlic Privy Council in the same wav as 

Act Vro?5H77.‘'oi (Act XV of 1877) does. I observe Lit 

Act VI of 1871, s. 21. which was passed bolore the application which we 

aie now considering, added to art. 109 the words which are now ronro 

j ucod m an. IhO of Act X\- of 1877, and so provided a period of 

limitation for the enforcement of any order of Her Majesty in Council 

But It cannot be rightly contended tliab the terms of s. 177 do not ai)i3lv 

iLrr.r "! r^vy council o„ upooal fion, L deol “o ofTllo 

gh Couit, because, if it were so, the consequence would be that in 

to n;??,'”"™;'"/'" ‘"‘x would luuo 

to urn the risk of executing a decree which might ho sot aside bv the 

1 iivy Council, and tliat is a result which would never have heen 

plated by tiio legislature. It appears to me rather, that altliouoh n'”' 

haps not strictly accurate, the term .Appellate Court in ut lf»7 i 

tho Privy Council sitting tor the heunn"of appiu o „ i dc^I 

Courts of British ludiu. So far then, as limitation ,s concerned h 

appears to me that the aj, plication of tho 17th of Novonihcr 1S70 is 'not 

barred, because limitation did not begin to run until 1873 wfion li .. 

order in the case was passed by the IMvy Council 

The next ..hjoction raised is, that interost should not have Iv.nn 
charged on tho mesno profits of tho year 1924 .Sumhut (1887-08) Thr, o 7 
passed hy tho Deputy Commissioner is certainly not clear . 

mt. as understand it. the [623] Deputy Commissionerdivlded i "7'^ 

two paits, dealing with the mesno profits of 1921 (1867-08) acrn. r 
adjustment hetsveen tho parties, and fixing the amount\vhich^ 
able as regards tho three months’ mesne profits of 1 90-5 
^vh.ch 1.0 declared that interest at the usual rate ^lioild be pS Now 
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althougli there was no express order I'egarding payment of the mesne 
profits of 1924 (1867-681, it appears that the amount agreed on, namely, 
9,895 rupees, Ims been paid through the Court ; and that, from time to 
time, in the course of execution of their decree, the decree-holders have 
attached to their application for execution an account showing that 
they claimed interest on that sum. No objection from 1870 up to the 
present time lias been made to this account ; payments have been made, 
and I find myself unable to believe that such payments liaving been made, 
the items of the account were not known to the judgment-debtor and 
accepted by him. I therefere consider that interest was payable by the 
•judgment-debtor on the mesne profits of 1924. 

As regards the rate at which such interest was payable, not only on 
the mesne profits of 1924 (1867-68), but also on the mesne profits for the 
broken period of 1925 (18G3-69). I tliink that 12 per cent, should be the 
rate allowed. 

That is tile rate wliich has been considered by the Courts to be the 
usual rate wliere no mention of any specific rate has been made, and that 
is the rate which has lieen given by the lower Court as the rate current 
in the District. 

The appeal is, therefore, dismissed with costs. 

blELD, .1. — With reference to tlie rate of interest, I tliink it may 
reasonably be assumed that the lower Court, in allowing 12 per cent, con- 
•sidorod this to be the rate of interest usually allowed by the Courts in that 
part of the country, and t tliink we ought not to interfere with the rate 
so allowed. 

Then, as to the interest on Rs. 9,895, the mesne profits of the year 
1924 (1867-68) up to the two dates, the 20th of December 1869, when 
7,274 rupees wore paid, and the 5th of April 1870, when the balance, 
namely, 2,621 rupees, was paid, I agree with my learned colleague that it 
is too late now to take this objection, seeing that accounts were, on pre- 
vious occasions, [624] filed in Court, in which accounts this interest 
was enterotl and no objection taken thereto. 

Then ms to the third jioint concerning liniitatioti, the contention is, 
that this decree was barred when the application of the 17th of November 
1875 was made, and that tlic principle “once harred for over barred” 
must he applied. Now it is admitted that tliis contention cannot be 
successful, if we are to yield to the argument advanced on the other side, 
namely, that the decree-holders are entitled to three years from the otli of 
Fol)ruat \- 1873, being blio date on which the original decree of the Court 
ill India was confirmed in appeal hy the .Judicial Committee of the Privy 
Council. In order to dispose of tho guostion thus raised wo have to 
tlotormine whetlier the word ' appeal ’ in tho third column, opposite art. 
167 of tho second schedule of tl^o Limitation Act (IX of 1871), is to bo 
interprutotl so as to include an appeal to the Privy Council, and the words 
.\ppellato Court ’ in tho same column, so as to include the -Judicial 
Commiltco of the Privy Council. 

.\n argument, based upon tho reasoning in tho case of Narsingh Dass 
V. Narani Dos (1), has been addressed to us to this effect that, althougli 
in the corresponding column and article of tho Limitation Act of 1877, 
the term ‘ ap.ioal ’ may be well taken to include an appeal to tho Privy 
Council, and tho term ‘ .\ppcllato Court' to include the Judicial Committee, 
a similar construction cannot bo put upon these terms in the Act of 1871 


(1) -2 A. 763. 
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reason. Tlie later Act contains specific provisions (in 
arts. 177 ami 180 of the second schedule) which jiovern appeals to, and 
orders of. Her Majesty in Council ; but the earlier Act of 1871 contains 
no such provision, and therefore could not have contemplated appeals to 
Her Majesty in Council, or the exercise of the appellate jurisdiction of 
the Judicial Committee. 

So far as regards the case now before us (in which the order of the 
Judicial Committee was made on tlio 15th February 1873), that argument 
may be ettectually disposed of by a reference to s. 21 of Act VI of 1874, 
winch amended art. 16y of tlie second schedule of tlie Act of 1871, by the 
addition of the [625] words “or any order of Her Majestv in Council”® 
rho Act of 1874 operated to make the Limitation Act of 1871 contemplate 

the Judicial Committee of the Privy Council, before the decree had become 
baiTed. 

But it appears to me that the fact of the Act of 1877 containing two 
additional articles (177 and JHO), which oxpi-tssly mention appeals to. 
and orders of. Her Majesty in Council, or the absence of sucli provisions 
from the Act of 1871. does not really affect tlie question wliich we liavo 
to decide. These two additional articles contain additional substantive 
provisions of limitation, but the presence or absence of these provisions 
does not. f think, affect the meaning of tlie terms ‘appeal’ and ‘ Appellate 
Court* in tho other parts of tfio Act. 

The term aiipeal,’ standing alone and without words to qualifv or 
restrict It, IS wide enough to include any appeal, and therefore an appeal 
to Her Majesty in Council. So ihe term ‘ Appellate Court ' standing alone 
and without words to qualify or restrict its meaning, is wide enougli to 
include any tribunal exercising appellate jurisdiction. Do wo tiiiis find 
eitlior in tlie Act itself or in the rest of tho Statute-Book anything wliich 
qualifies or restricts the general moaning of these terms’.^ The .\ct itself 
contains no definition of either term. Further, it gives no omimoration 
or description of .Vppollate Courts, of tho trilumals to which an appeal hes 
Wo must, in fact, travel outside tho .\ct and search tho rest of tho Statute- 
Book in Older to discover what tribunals exorcise appellate jiuisdicLion 
ihe term ai.peal * is u.sed m tho Act and tho schedule of appeals under 
the Codes of Civil and Criminal i'roccduro and other Acts, and of uupcals 
to dilU-rent Courts. Wo cannot, therefore, merelv from tho use of the 
term in the Act. invent any detinition of ‘appeal,’ which will apply in ill 
places in which tlie word is used in tlie same Act. -i.e.. so far as concerns 
the procedure under which, or tlie tribunal to which the apeeal is niudo 

riien, when wo get outside tho Act. there is no definition of cither 
term in the General Clauses Act; and if we search the Indian Statute 
Book, in Older to find wliat tribunals exercise appellate jurisdiction 
m respect of cases tried and <lecided in In.lia, wo find no loss th in 
lour enactments, -viz.. Beg. XVI [626] of 175)7 He- V of iHOt \ f 
XXV of 1852, and Act II of 1 8f;:i.-\vhicb uere whX o. paHnU^ 
force when the Limitation .\ct of 1871 was passed ; and which provided 

"O ^■-MH-ess language 

cutting down the general meaning ol the terms appeal’ and ‘Appellate 
Louit and il IS not easy to suppos*-, having regard to the existence of 
these four cnaclmenls m the Statul.-Buok. that the I.egislatmo intended 
to restrict tins general meaning, so as to exclude appeals to Her Ma.estv 
in Council and the .\ppellato tribunal mentioned in those enaetmlnts 
rticn witl. reforenee to a doubt wbicli has been started as to whet her Her 
Majesty in Council oi the Jiulicial Committee of the Privy Council can be 
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properly termed an Appellate Court,’ it appears to me that there is nothing 
m this. It may be quite true that Her Majesty, exei'cisiug the appellate 
jurisdiction which she is pleased to exercise with the aid of the Judi- 
cial Committee of the Privy Council, does not use exactlv the same 
forms and the same procedure which is used in her other Courts. For 
example, the so-called decrees of the Judicial Committee are really orders 
in Council made upon the recommendation of tlie Committee ; see Kristo 
Ktnkur Roy v. Eaja Bnrrodacaunt Roy (1). But I take it that this does 
not attect the question. The essentials of a Court are (i) Vc\q actor, or 
plaintiff ; (ii) the reus, or defendant : and (iii) the judex, or judicial power, 


7 C. 620^ 

4 Shome 
L.R. 211« 

9 Q.L.R 402 which ascertains the facts, applies the law, and. if injury has been done. 

aliords a remedy by its otlicers or otlierwise. An examination of the Statutes 
winch regulate the Judicial Committee of the Privy Council will show 
that tliis tribunal possesses all these essential elements of a Court ; see more 
especially 2 and 3 Will. IV, c. 92 ; 3 and 4 Will, IV. c. 41. ss. 14. 15, 16. 19 
and 28 ; and 6 and 7 Vicb.. c. 38. ss. o and 7. The Committee is a Judi- 
cial Committee. The law speaks of its jurisdiction to hear causes (17 and 
18 \ict., c. 18. s. 34). The Statute 39 and 40 Vict.. c. 59, s, 14. speaks of 
l)aid Judges of the Judicial Committee of the Privy Council. In Tronsoy 
V. Deni (2). the Lords of the Committee speak of ** treating this Court as a 
[627] Court of hjrror." According to the constitution of England, ti>o 
Sovereign is the fountain of all justice. In arcient days, ho sat in Court 
in proj)na persoudy and is still supposed to do so, although lie does not 
determine, and is not by law empowered to detormino, any cause or motion 
otherwise tlian by the mouth of his Judges, to whom he has committed 
his whole judicial authority. Part of the business now transacted by the 
Judicial Committee of the Privy Council used to be transacted by **The 
Iligli Court of Delegates. The Judicial Committee of the Privy Council, 
like Her Majesty’s High Court of Chancery (the 2 and 3 Will, iv, c. 92, 
speaks of the Queen s Majesty in Her Highness* Court of Chancery**) or 
I lor Majesty s High Court of Justice (36 and 37 Viet., c. 66, 85), is one 
Cliamhcr of the Aula Regia ; and so far as concerns its jurisdiction to liear 
ajipcals, it is most undoubtedly an * Appellate Court ’ in the proper sense 
of the term. 

I am. llierefore, of opinion that the term * appeal ’ in the column of 
tin* liimitation Act of 1871 includes an appeal to the Privy Council; and 
the lenu Appellate Court ’ in the same column includes the Judicial 
Coininittcc of the Privy Council ; and tlio effect of this construction is 
that the execution of this decree is not barred by limitation. 

Appeal dismissed. 


O) U M l. A. 406. cl. p. 108. 


(•2) 8 Moo. P.G. 410, cf. p. 432. 
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LAWLESS V. THE CALCOTTA LANDING CO. 7 Cal. 629 

7 C 627. 

ORIGINAL CIVIL. 

Before Mr. Justice Wilson. 


CALCUTfA L.ANDING AND SHIPPING Co.. Ld. AND 

The Calcutta Landing and Shippino Co.. Ld. v. L.awless. 

[19fch August, 1881.] 

of Employer to call or. Manager for account 
uccriutl of Right on Death 0/ Manager agamst riepresentaiives. 

A manager ir bound to account to his employer whenever ho is called unon 
to do so uoder reasoaable oircuraslaoces. 

Oothe death of such manager afresh right to an account accrues to th« 
employer as against the manager's reproseotative.s. 

[628] In a suit for such an account accruing to the employer on the death of 

taL^ commence to run until administration has been 

taken out to such manager s estate. 

[F«, 16 CeVV.N. 10128 16 C.L.J, 288 ; R,, 60 P. R. 1903= J65 P Ij R 190 ^ • i p t t 

232 (236)832 0. 719; 17 C.W.N. 5*16 C.L.J.282J 1^03 . 1 C L. J. 

• ofiginal ami cross suits brought by A. W. S. Lawless 

against the Calcutta Landing ami Shipping Co., and by tbo Calcutta 

^ult bv^A^W = the former being a 

suit b> A. W. b. Lawless, as the administrator of bis father’s estate to 

locovor a sum due, as salary and commission, to liis late father from tlie 

oinpany: and the latter being a suit by tlie Company against A \V S 

Lawless as the administrator ol bis father’s estate, to recover from it a 

sum of Rs. O.707. as a debt duo liy tlie deceased to tbo Company 

In the original suit the i)laintitt' stated thut bis father. W.H Lawless 

had been engaged, in March 1876. as manager to the Calcutta Landing 

and Shipping Co., at a montlily salary of Rs. 400. with a commission of 

lUper cent, on tbo earnings of tbo Company; and that previous to bis 

D jno happened on the 29th August 1877. a sum of 

iis. 400 as salary for the month of August 1877. and commission to tbo 

^ 1^*77. liad then fallen duo 

Wm f \ 1 ' administration to his father’s estate on 27th 

^ugu.st 18/9. and having demanded the sum above montioned from the 
Company. '‘O. on their refusal to pay tbo debt, brought this suit on the 
oOfcli August 1880, to oonipol them to do so. 

The Company denied that any sum. either as salarv or commission 
was duo to the pliimtitl as administrator of tlic estate of W. II. Lawless • 
and stated that W. II. Lawless, in his life-time. Iiad drawn, from the cash 
under liis control belonging to the Company, a sum of Hs. .5, .3 18 in oxcoss 
ot the salary and commission to which he was entitled ui) to liisdetth • 
and submitted that tlio plaintill ouglit to he decreed to pav tliat sum to 

In the cross-suit liled on Loo 22n.l dav of Fchninv \iiut n 
pUintitf Company admitted that 11. n 

as sum' i'^76. hut. stated (hat his duties were 

as such manager, to culleet, oi cause to ho collected. [629] all sums 

6uo to thein,— to cause pn>j.er entries to he made of such moneys in tbo 

Coaipany s hooks, —to spend, or cause to bo spent portions of «n i 

bo,, a Me u,r .1,0 Inkiness „u,-p„..,s „r M.o' v”';:.,'?' 1”"”? 

cause to he .sent, the remamder thereof to the Company’s Hank and to 
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render full and true accounts of all moneys belonging to the Company to 
their Directors. That, sliortly after the death of W. H. Lawless in August 
1877, the Company learnt for the first time that W. H. Lawless had, 
without their knowledge and consent, been in the habit of taking sums 
from the cash belonging to the Company for bis own private purposes, 
over and above the salary and commission to which he was entitled, 
causing such sums to bo entered not in the books of account, but in a sepa- 
rate account headed ‘‘ Received from Casli,” which was kept concealed 
from tlie Company ; and that, at the time of his death, the balance appear- 
ing in tlie separate account was Rs. 3,773 in favour of the Company. They 
further stated that W. H. Lawless had not kept proper accounts since 
November 1876, and that he misappropriated various sums of money, and 
liad caused false entries to be made in the books of the Company ; tliat he 
had failed to collect debts due to the Company ; and that, after an investi- 
gation had been made by a [)ublic accountant into the hooks of the Com- 
pany, it had been ascertained that a sum of Rs. 5.707 was due by the said 
W. li. Lawless to the Company. 

Tliat tlicso facts having been fraudulently kept from the Company, 
their riglit of suit only accrued after the deatli of the said W.ll. Lawless, 
when the facts w.'re discovered ; and tliat they were unable to bring their 
suit until a legal representative had been appointed to the estate of 
W.II. Lawless, and that they brought their suit, therefore, against .\. W. S. 
Lawless, the administrator of the estate of W.H. Lawless, asking that the 
suit brought by .\. W. S. r^awless against themselves and this suit might 
he consolidated and heard together, and praying for a decree against the 
estate for Rs. 5,707, and for an account. 

The defendant contended that the plaintifl's suit was barred : and 
stated that the Company, in 1877, had instituted a suit against one 
Shosheo Coomar Gangooly (their cashier) charging him with being 
accountable to them for the sum of Rs. 5,707, [630] which was in the 
present suit being sued for; and that, on the 10th December 1877, they 
liad obtained a decree against S. C. Gangooly for a sum of Rs. 4,128, 
being a portion of the said sum of Hs. 5,707 : and ho further stated that 
lie liatl no assets belonging to his father's estate in his hands. 

The two suits came on for hearing together, the pleadings and judg- 
ment in the case of the Comiiany r. S. C. Gangooly wore put in. and it 
was admitted that the sum of Rs. 5,707 sued foi in that suit was identi- 
cal with the item of Rs. 5,707 sued for in the cross-suit by the Company 
against A.W.S. flawless. 

Ft appeared from the plaint in the suit which the Company had 
brougtit against Shosheo Coomar Gangooly that the plaintiff Company 
liad stated that Shosheo Coomar Gangooly acted as cashier to the Com- 
pany. and that, as such cashier, it was his duty to send out hills for 
collection, to enter all sums received in the Company’s hooks, to pay all 
such sums into ttio Company’s Rank, to pay bills owing by the Company 
when passed by tlie manager (\V. H. Lawless), and to render true and 
faithful accounts an<l furtlior stated that the defendant had recei\ed 
various sums of money on account of the Company, and that ho had 
accounted for all such sums save and except the sum of Rs. 5,707, foi 
which they vuayed judgment. On the 11th December 1878, the Company 
obtained a decree against Slioshee Coomar Gangooly, which decree was 

aUirmed on appeal. l)ut was never satisfied. 

The issues settled were: (i) Is the debt to the Company barred by 
limitation? (ii) Is it barred by the former suit against Gangooly. 
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CoLp^ny to the 

Mr. IJonnerjee (wish him Mr. T. A. Aucar), for the plaintiff Company 
in the cross-suit, and for the defendant Company in the original suit, 
contended that llie company’s right to sue accrued on the death of 
VV. H flawless when they became aware of the defalcation. 

Mr. Jackson (with him Trevelyan) for the defendant in the cross- 
suit and the plaintiff in the original suit. — The [63l] Company havinu 
proceeded against Shoshee Coomar Gangooly for the very debt and having 
obtained judgment against him cannot now sue Kendall v. Hdmilton{l) 
Kxng V Hoare (2) Heniendro Coovutr MnlUck v. Kajendrolall Uooxishee (3). 
1 don t admit, but say for argument’s sake, that at tlio death of 
Lawless, the Company might have said liis accounts were wrong to the 
extent of several thousands, and that, as we tlie Company owe him money 
we will write his debt off against our debt to him. They might have done 
tins prior to suit, but, as they did not give us credit for the amount, they 
cannot do so now: and after the decree obtained against Gangooly the delit 
was merged. As regards the question of an account, unless Lawless could 
justify his taking the money on the ground that a debt was owin«' to’ 
him, no question of account could arise. The plaintiff’s suit is barred ; 
limitation runs from the time the right to sue accrued, and the right 
accrued in the lifetime of Lawless. Tlio Company were aware of the 
defalcation more than tliree years before tlie date of their suit, as evidenced 
by tlm report of tlie Directors, dated tlio 20tli December. 1877. [Wilson, 
•J.— The agent is bound to account within a reasonable time: the cause of 
action in his lifetime would accrue on demand; there was no demand 
made in the lifetime of Lawless, and so the cause of action accrued on 
the day of his deatli.J 


JUDGMENTS. 

Wilson, . I. — Those are oross-suits. The one is brought by the ad- 
ministrator of Captain Lawless for arrears of salary and commission duo 
to Captain I.awloss before his death as manager of tlio Calcutta Landin- 
and Shipping Company. The other suit is for monov for which the defend- 
ant is said not to have accounted. There is no dispute as to the amount 
ol the administrator’s claim. On the other hand, it is admitted that Cap- 
c^am Lawless was bound to account for the money which came to his 
hands as manager. Two grounds of dispute were raised to thocross-claim • 
nr.-il, they claim to set ot! vvliat is due, and in the cross action thov claim 
the same relief. The objection to their claim is this : lirsl, it is said the 
claim IS barred liy limitation. Now in the case of a poison emploviHl as 
manager [632] the nglit of the employer is to liavo an account rendered by 
the i.crson employed wlionoyor lie is called on to do so under rcasonahlo 
circumstances, 'lliere is nothing to show that Captain Lawless was ever 

l!! olui” t" accountgenorallv. Ho died on 

tho J.Jth August, 187 1 , and his agency terminated, f think, by his death 

tlio Company acriuired a fresh right to haye an account rendered hv his 
reprosentatiye ami tliat right is rccogni/e.l by art. HU of the second schedule 
Ol the Indian Limitation Act. As he died on the 2‘>th \ugust 1877 the 
'Iftuo ^^Iministration was taken out till the 27lh July 

S motcctedbys. 17ofthe Limitation Act 

w^h says, when a per.son against whom, if ho wore livin'* a right to 
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institute a suit or make ao application would have accrued, dies before the 
right accrues, the period of limitation shall be computed from the time 
when there is a legal representative of the deceased against whom the 
plaintiff may institute or make such suit or application.” Therefore time 
did not begin to run against tlie Company till the 27th July 1880, and 
inasmuch as the cross suit was broughton the 22nd day of February, 1881, 
and the written statement in the other suit was filed earlier, the Company 
is not barred, nor precluded, from setting off the amount in the first suit. 
The second objection to the right of the Company is this. It is said the 
Company’s claim is barred by their having obtained a decree in suit No. 699 
of 1879, against Shoshee Cooraar Gangooly. It is admitted that the aggre* 
gate sum for which the decree was obtained in that suit, is the same as is 
claimed in this suit, and made up of tlie same items. On these facts it is con- 
tended, tliough recovery was not obtained of the whole amount claimed, that 
the decree is a bar to the iJresent suit. In support of this contention, Koidal 
v. Flamilton (1) and Hemendro Coomar MaUick v. Rdjendrolall ^oonnhee (2) 
were cited. But they do not l)car on tliis case. In ihoso cases the liability 
was a joint liability, and the recovery was against one of the persons 
jointly liable. There is no trace in this case of a joint liability, the 
claim against Sliosheo Coomar Gangooly was as banian, and the claim 
[633]against Lawless is as manager, and, as such, liable for sums which 
came to bis hands. The liability was not joint, they are based on distinct 
contracts, one by Shoshee Coomar Gangooly as banian, and the other by 
Lawless as manager. Tiio lial)ility is distinct. The fact is tliat money 
came to Shoshee Coomar Gangooly as banian, and the same money came 
to Lawless as manager. There is no ground for saying that the recovery 
of a decree in tlie former suit is a bar to the oresont suit, or to the Com- 
pany's right of set-off. There will have to be an account taken of the 
moneys which came to Lawless's hands, and the hearing of the two suits 
will be reserved till after tlio account has been taken. 

Attorneys for the Company : Messrs. Roberts, 'Morgan lO Co. 

Attorney for Lawless : Mi-. Chick. 
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FULL BENCH. 

Before Sir Richard Garik, Kt., Chief Justice, Mr. Justice Pontifex, 
Mr. Justice Morris, Mr. Justice Milter and Mr. Justice McDoncll. 


ClIUNI SlN(iII AND OTHERS {Plaintiffs) V. Hera Mahto and OTHERS 

{Defendants).^ [17th June, 1881. J 

Arrears of Hciil — JCnhanccment — Notices of Enhancement— Beng, Act VID of 1869, s.l4. 

P«»- G.lUTH. C.J.. PONTIKKX and MITTEB. JJ. (MORRIS and McDONELL, 
JJ . dissoiitiiig). — A suit for arrear.-, of root at an enhanced rate brought by all 
the shareholders will lie, notice under s. 14 of Bcng. Act VIII of 1869 having 
been issued at the iustance of sonic of the persons cutitlcd to the rent. 

[F., 150 P.L.R. 1903; Expl., 0 C, 864 (365) ; Appl., IOC. 36 (37) : R-. 11 C. 615 (616) I 
D., 17 C. 538 (510),] _ 

* Full Bench Rofcrcuco in Appeal from Appellate Oecrees. Nos. 1820 to 1823 of 1879i 
made by Mr. Justice Milter and !\Ir. Justice Macloan. dated the 4th May 1881. 

(1)*L. R. 1 V. C. 501. (2) 3 C. 353^1 C. L. R. 468. 
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TT referred to a Full Bench by Mitter aod Maclean, 

JJ.»CQ tbe 4th May 1881, with the followiug opioioo : — 

Maclean. J.— The plaiotiffs in this suit, who are the appellants 
before US. are the proprietors of Mouza Kazibigha. in [634] which the 
defendants cultivate 16 bigbas 11 biswas 6 dhurs. The plaint alleges that 
this land was formerly held on a bhowli reut, then a cash rent was paid for 
It for some time, and now a bhowli rent has been reverted to. The claim 
1 oo J ^ for 1285 F.. and fora kabuliat for five years from 
IJbb b. The rent demanded is at the rate of nine-sixteentbs of the pro- 
duce, valued at Es. 10G13-6. for tbe year 1285. and it is stated in the 

plaint that a notice was served on the defendants, under s. 14. Beng Act 
VIII of 1869. calling on them to execute a kabuliat to pay nine-sixteenths 
of the produce as enhanced rent. 

^ The defendants plead that the notice served upon them was not accord- 
ing to law inasmuch as it was served on tho application of some of the 
proprietors only. — vu., 14 annas 15 cowri 18 bowri 1 phowri shareholders 
They also plead that each rent cannot be converted into produce rent and 
that, by a decision dated 22nd December 1875. their rent was declared to 
be payable in cash. Exemption from enhancement is claimed. 

In the first Court it was hold, that tho suit was bad so far as it 
referred bo the claim for enhanced root by these proprietors, who had not 
caused the notice of enhancement to be served. The other issues, save 
as to tho quantity of land in the defendants' occupancy, wore decided in 
favour of tbe plaiotiffs. 

The lower Appellate Court dismissed the suit, on the ground that all 
the proprietors had not joined in causing the notice of enhancement to 
ho served, which was thereforo defective. 

Tho only question submitted for our consideration is. whether a suit 
by all the proprietors, based upon a notice of enhancement issued at the 
instaoce of some of thorn* will lie. 

Tho Full Bench decision in Unni ^fuhotiied v. Moran (1) has been 
held by the lower Appellate Court to he in point; but that case when 
examined, is really no authority in the present case. There the suit 
was by tho izardar of a share of a village or estate entitled to receive his 
share of tho rent separately. The learned .Judge of this Court, who 
decided the case in special appeal, held, that it was nob necessary for the 
plaintiff to make the persons entitled to the remainder of the rent parties 
bo the [635] suit. On appeal under the Letters Patent, the question 
referred to tho Full Bench was whoblier tho plaintiff “ could sue to enhance 
the rent of that share separately without joining the other co-sharers of 
the tenure, ” and tho Full Bench answered that question in the negative. 

That case, therefore, is authority for the proposition that a co-sharer 
cannot enhance bis share of a tenant s rone, unless ho makes the other 
persons entitle.! to tho rest the real parties ; and if it went no further than 
that, lb would not bo authority for the proposition that one co-sharer could 
not enhance his share if ho did make other co-shai ars parties. Bub there 
“‘"o^^her passage in the judgment which seems to meet this proposi- 

Towards tho close of their judgment, the learned Judges remarked — 
The Rent Law. in our opinion, does not contamplate tho onhancement 
Of a part of an entire rent; and tho enhancement of the rent of a separate 
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share is inconsistent with the continuance of the lease of the entire 
tenure.” Tliere is, liowevor, direct authority — Troylochhotaram Choxo- 
(uinj V. Muthoora 21ohun Deij (1) and Ram Lochun Diitt v. Petamber 
Paxil (2) for a contrary view, which does not seem to have been dis- 
cussed before the Full Bench. For my part I should be glad to have the 
question re-considered. 

Premising that the rent was originally payable in one sum to the co- 
sharers jointly, but that by arrangement between the co-sharers on the 
one hand and the tenant on the other the latter has been in the habit of 
paying a portion of the rent to each co-sharer in respect of his particular 
share, we have abundatit authority for the right of each co*sharer to realise 
his share by suit, subject to the rule that he must join his co-sharers 
either as plaintiffs or defendants: and it is difficult to see why he is 
to be conhned to suing for rent, but prohibited from suing for rent, at 
enhanced rates. Suppose the tenant agrees to pay enhanced rent to 
one co-sharer, but refuses to do so to the rest, tlie latter would surely 
be allowed to claim the same increase as their more fortunate partners. 
But they must proceed according to law, and serve a notice of [636] 
enhancement — Salgram Opadhya v. Maharaja Mohcshur Bux Sfnj (3). 
It may be said that the tenant has agreed to vary the I’ent of bis 
tenure in favor of one of his landlords, but why may not one of his 
landlords compel him to vary it? This raises the question of the inter- 
pretation of the words “ person to whom tlie rent is payable, ” in s. 14, 
Bong. Act VIII of 18G9. If these words moan “ all the persons to whom 
the entire rent is payable, ” tlien the authority last quoted is bad law. The 
co-sharer to whom the tenant has agreed to pay enhanced rent could not 
be compelled to join in a notice, the otlior co-sharers would not be 
all the persons to wliom the rent is payable.” I must say that on the 
promi.'^os I do not see why a co-sharor should not sue for enhanced rentof 
a sham conditional on his causing a notice for enhancomeot of the entire 
rent to be served through the Collector. 

The object of the notice is to give the tenant the opportunity of 
surrendering his land, if unwilling to agree to enhancement, and he can 
do that just as well on a notice by some of his landlords as on a notice by 
ail of them. If he elects to contest the liability of his rent to enhance- 
ment, he can do so on better terms, if all his landlords are arrayed against 
him than if some of them are neutral. In fact, all that is necessary for 
the suit is, that notice shall have been served upon him, that he will, for 
the ensuing year, be liable to pay more rent than in the previous year. If 
on such a notico by one co-sbarer, a suit will lie for a share of the enhanced 
rent, all co-sharers being parties, and separate payment being proved or 
admitted, a fortiori, a suit can be brought by all the co-sharers for the 
whole enhanced rent 

Rut this view is opposed to the views of the Judges in Kashee 
Kinhor Roy v. Alip Mundiil (4) Prinsep, J., expresses himself thus: — “One 
co-sliarer would not he competent to issue a notice of enhancement of the 
root of the entire tenure, nor could ho, under the terms of the judgment of 
the Full Bench, issue a notice of onhancoment of tlie rent due on his own 
particular share,” Ac. The first of these propositions is opposed to the autho- 
rity I liave quoted, which the learned Judge himself would have followed 
if [637] lie had not felt hound by the Full Bench decision. Morris, J., 


(l) W.R. 1864. Act X. llul. 11. 
(3) W.R. 1864, Act X. Rul. 94. 


(2) Ibid. 111. 
(4) 6 C. 149. 
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remKrksthafc the notice of eahancemeQfc prescribed by the Act is defec- 
tive If It be not served on the application of all the co-sharers in the 
tenure. And again — But inasmuch as the la-adjustmant of the rent to 
which be agrees does disturb the terms on which the tenant holds the 
tenure equally from him and his co-sharer, it is necessary, before anv 
such re adjustment of rent can be made, that he. as well as his co-sharer, 
should sign the notice and apply to have it served upon the tenant.” 

It IS however to be remarked chat that suit was a suit for enhanced 
rent of a share on a notice in which the plaintiff only claimed the rate due 
on own share, calculated on what would be due on the entire tenure 
It diflers therefore somewhat from the suit under appeal, the notice in 
which referred to the rent of the entire tenure, and not to a portion of it. 

Naverthelesa, the principle upon which the judgment proceeds is 
applicable to suits for the entire rent, upon notice of enhancement of the 
entire rent, and in this principle I do not concur. I think it should there- 
fore be referred to a Fall Bench for decision (i) Whether a suit can be 
brought by a co-sharer m actual separate receipt of a share of the rent for 
enhanced rent of his share, notice having been served in respect of the 
r i CO sharers being made parties to the suit ? and 

(ii; Whether a suit for arrears of rent at enhanced rate brought by all the 
share-holders will lie. notice under, s. 14, Beng. Act VIII of 1869, having 
been issued at the instance of some of the persons entitled to the rent ? 

Mittbr, J. — I agree to this order of reference to a Full Bench 

Bahoo Mokeah Chundcr Clioirdnj and Baboo Chundcr Madhub (Jhose 
for the appellants. 

Bahoo Oniarcndronnth Chalterjee for the respondents. 

The following judgments were delivered • 


JUDGMENTS. 

Garth, C. J. (Pd.ntifex and Mittkk. JJ.. concurring).— I think 
that the point roforrod to us in tlie first question does not arise upon the 
appeal. 

[638] Second . — The second question, in my opinion, should be an- 
swered in the allirmativo. The practice hitherto, so far as we have been 
able to ascertain it, seems to have been to treat a notice to enhance as in- 
sulhcienb. unless it has been signed by or on behalf of all the co-sharers. I 
behove that this is the first occasion on which the question has boon refer- 
red to a Full Bench ; and I therefore consider myself at liberty to decide 
It according to what appears to ino the reasonable construction of s 14 of 
the Kent Law. 

The right to enhance rent from time to time, as occasion arises is 
in my opinion, one of those incidents of a contract of tenancy which the 
landlords or any of them have, as much right to enforce, as a covenant to 
pay the road-ccss. or to cultivate the land in any particular manner It is 
true that all the co-^liarors ouqhl lo join in hriuging any suit of the kind 

to join as plaintiffs. Section .32 of 
the Civil Procedure Code provides, that no one shall ho made a plaintiff 
in a suit against ills will. In that case are those who desire to bring a 

suit to ho deprived of their rights, because the others will not join as 
piui n ti t] 8 ? 

The reason of their refusing to join may bo, that they are colludine 
with or influenced in some way i>y the tenant. Are these recusants to be 
allowed to -ieprivo their co-,sharors of the moans of enforcing their 
dues, or on the other hand to drive them to the expensive, tedious, and 
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inconvenient alternative of a butwara? I think not. The simple and 
obvious remedy for such a state of things is to allow the co-sharers who 
wish to sue to do so, but making the recusant co-sharers defendants in the 
suit. The Court will thus have all the parties before it and the means of 
doing justice between them. If the claim made by the plaintiffs is unfounded, 
they will probably be made to pay the costs, not only of the tenants, but of 
their co-sharers defendants. If, on the other hand, their claim is a just 
one, and the conduct of the co-sharers defendants has been unreasonable, 
the latter would probably be made to pay the plaintiff's costs. The Court 
would have no difficulty in fairly adjusting, in a suit so framed, the rights 
of all the parties. 

[639] Then is there any difference in point of principle between a 
suit brought to enhance the rent, and a suit brought to enforce any other 
right of the landlords ? It appears to me that the rule which applies to 
bringing a suit is applicable also to giving the notice necessary to the suit. 
The notice is to be given by “the person in receipt of the rent,” which is 
the phrase used generally in the Rent Law as signifying the landlord or 
landlords ; and I think that those persons who are entitled to sue as land- 
lords have also the right under this section to give the necessary previous 
notice. No mischief, as it seems to me, can follow from this construction : 
whereas the contrary construction might lead to great injustice. 

I think therefore that the decision of the lower Appellate Court 
should ho reversed, and that the case should be remanded to that Court 
to be tried upon its merits. The costs in this and in the lower Appellate 
Court will abide the result. 


The same decree will be made in the analogous cases. 

Morris. .T. — In my opinion, both the questions which form the sub- 
ject of this reference should bo answered in the negative. 

The real question, which underlies both the questions of the reference, 
appears to bo, whether a notice of enhancement of rent served by order of 
tho Collector on the application of a proprietor or proprietors of a fractional 
share of tho land held by tho tenant cultivator, whose rent is sought to be 
enhanced, is a good notice under tho Rent Law. provided that subsequently 
all the proprietors join in a suit brought to enforce payment of the rent 
at the rate specified in tho notice. If the notice is a good one, then clearly 
a suit brought by all tho proprietors on the basis of such notice would lie, 
though it by no moans follows that a co-sharer in a joint undivided estate, 
who can bring a suit for hisfractional share of the gross stipulated rent on the 
strength of what tho Full Bench, in the case of Glint Mahovml v. Moran (1), 
descriho as a private arrangement between himself, his co-sbarevs, 
and tho tenant, is compatent, [640] to bring a suit for rent at 
an enhanced rate in the proportion due upon his share when the pay- 
ment of rent at such enhanced rate forms no part of that arrange- 
ment. Tho notice necessarily conveys an intimation to the tenant 
that tho terms on which he lias hitherto paid tho rent, and held bis 
laud, are to ho altered, and that he must accept a potta, or, as I 
understand it, a now contract of lease, and give a counterpart kabuliat on 
tlio terms spocihed, or relinquish his tenure. But if this is so, and the 
tenant agrees to tho terras proposed, can the part-owner, who has served 
the notice, act independently of his co-sharers, and grant a potta and take 
a kabuliat accordingly ? Under the Full Bench decision just referred to, 
he is not competent to do so. because, to use the language of the Full 


(1) 4 C. 96. 
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Bench, the notice and the potta and kabuliat based upon it are "obviously 

o' ‘”0 o^Sinal lea.e Tthe 

noMcr P'^ess^ts one strong objection to the validity of such a 

Then again the Kent Act. s. 14. requires that " the notice shall be 

tre'^^oUs°DarablV”®Wh‘®°^°" application of the person to whom 

Ihl r«nf fvf than one are entitled to receive 

the rent, then the person to whom the rent is payable” must signify 

L*h fV .. *® natural meaning which these words convey^ 

conve-? h®’ ®®®™s to me. the meaning which they are intended To 

TnoHn throughout the Act. Take the case of 

a potta. which under s. 2 every ryot is entitled to receive from the 

able”° Tf or cultivated by him is pay- 

able. It need hardly be said that a potta. which purports to give in 

lease a certain property, would be an incomplete instrument if signed by 

^ authorised 

to sigo OD behalf of the other proprietors. 

The right to measure is given (ss. 25 and 38) “ to everv pronrietor 
of an estate or tenure or other person in receint of the rents 'of an 
estate or tenure. Repeated decisions of this Court have held that 

bo exercised at the instance of a proprietor of a fractional 
share of a Joint [641] undivided estate. The application to the Civil 
Court or to the Collector must be made by all the proprietors See 
Santirain Panja v. Byctint Pan}a (1), Moolook Chaiid Miindidw. .Vo.f)ioo- 

^ Mohiin Hoy v. Bhuggobut Churn 

When a tenant has been illegally ejected, and under s. 27 seek^ fco 
recover the occupancy of his land " from the person entitled to receive 
rent for the same, he would, in the event of there being more persons 
than one entitled to receive the rant, necessarily frame his suit against 
ail, and not against one only. ® 

So a deposit received by a Court under s. 47 would not be paid to a 
shareholder as the .person in receipt of the rent of the land” of the 

tenant depositor, unless he showed his authority from the other sharers 
to receivo the money. 

Nor would a suit under s. 53. for ejectment of a cultivator not havinc 

LctL? shT; o?ra re^r ““ ' 

s °! distraint also supports this view. By 

s. >8 the power of distraint is limited to the zemindar or other person 
entitled to receive the rent of the land imraediatoly from the actual culti- 
vator But as a sharer in a joint estate of the class referred fn in 
preceding section (64) is entitled to receivo his quota of the rent direct 
from the cultivator, an e.xpress proviso is made that he shall nob exercise 
this power of disbraiot independootly of bis co-sharers. ^ 

r.l to mo that the question of this reforenco. bearing on the 

relation of landlord and tenant in the matter of enhancement \f rent 
cannob be determined by considerations arising out of any general or 
abstract rights of property; for it must he remembered that rights inci' 
dental to property in one country are not necessarily rights inoidenta? f,. 
P^r_^,^ther eo^ntr^ We see that. throughLt So Rrt Act'tJe 


<i) 10 B.ti.R. 3‘J7 
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Legislature treat the various persons who compose the proprietary body 
in a joint undivided estate as one person. There is supposed to 
be a mal cutcheri or other common place “where rents are usually 
payable,” at which receipts are to be given [642] and moneys are 
to be tende'-ed (see s. 46 and sch. A), whence, in fact, the administra- 
tion of the joint estate proceeds, and whence consequently all notices of 
enbaucement of rent should issue. This is only in accordance with the 
joint family system which prevails in the country, and gives to the kurta, 
or bead of the family, the entire responsibility of management. In a joint 
undivided estate, the kurta of the family, or a joint manager, is sole 
administrator: and if by reason of family dissension, or the intrusion of a 
stranger, any shareholder desires to deal separately with his own share 
and manage independently, he can follow what is the recognized custom 
of the country, and obtain a partition of his share. This course is, no 
doubt, somewhat tedious and oftentitnes expensive ; but it is the course 
which both law and custom sanction, and which a purchaser of a share 
valuntarily accepts as one of the incidents of a joint undivided estate. 
Nor is it an argument that as one of several joint tenants has a right 
to contest his liability to pay the enhanced rent demanded of him, 
so a part-proprietor of a joint undivided estate has a correspond- 
ing right to enhance the rent. The answer to this is, the enhance- 

mcmt of rent, where it is not accepted without demur by the ryot, is a 

right which a proprietor can only oxercise subject to the restrictions 
imposed by a. 14 of the Rent Act. Tl)at section, as it affects pre- 
judicially the interest of the ryot, ought, in my opinion, to be construed 
strictly. The ryot has a right to say that he shall be secured in 
the uninterrupted possession and enjoyment ot his holding at the 
rent hitherto paid by him, unless and until all the persons entitled 
to receive the rent from him combine to serve him with a notice 
specifying the grounds on which they claim higher rent, and are pre- 
paroci to establish those grounds in a Court of Law. The succeeding 
section (15) enacts, that any under-tenant or ryot on whom such 
notice has boon served, may contest his liability. Therefore, if several 
tenants who hold land jointly are served with the notice, the law 
expressly allows one or all of them (though It is hardly to be supposed 

that ail would not join if there was good ground for so doing) to 

contest tlie enhancement. In this matter of enhancement [643] there- 
fore joint proprietors and joint tenants are not placed upon an equal foot- 
ing so far as their rights in the oroporty are concerned under the law. If 
a ryot can bo served with notice of enhancement of rent at the instance 
of a part- proprietor of the land held by him. it is immaterial for the 
purposes of this arguaiont, how small may be the frautional share which 
such part-proprietor possesses. Any proprietor, however minute bis 
interest mav be. may set the law in motion and disturb pre-existing 
arrangements without the previous consent of his co-sharors. And if 
tlio first question be answered in the affirmative, — that is, if it he 
suflicient for a part owner, after issue of a general notice, to make his oo- 
slmrors viarties as defendants to an enhancement suit, then a tenant I8 
always liable to be exposed to the caurioes of individual shareholders, and 
perhaps to prolonged litigation, for I can see nothing to prevent year 
after year a fresh suit for enhancement being brouglit by each separate 
shareholder. The plaintiff in each suit would take care to remedy the 
defects in proof of his predecessor, and so the tenant would be force 
eventually to sucoumb. 
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But apart from this possible abuse of separate notice on their own 
aooount by individual shareholders. I think it is not an unimportant fact, 
that, so far as my experience extends, and I am given to understand so far 
as the experience of my brother Civilian Judges of this Court extends, the 
custom of the country and of the Courts in the matter of notices of enhan- 
cement of rent is to issue them at the instance of all the proprietors, and 
not of a part-proprietor only. This custom appears to me to be in con- 
formity both with the letter and the spirit of the law as it now stands, and 
I think therefore that it should be maintained. 

MoDoneLL, J. — I am of opinion that both the questions should be 
answered in the negative. I concur in the view of the law taken by 
Mr. Justice Morris and in the judgment just delivered by him. 
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[644] ORIGINAL CIVIL. 
Before Mr. Justice Wilson. 


Lokenath Mullick and others {Plaintiffs^ v. Odoychurn 
M uiiLlCK AND OTHERS {Defendants). [I9th August. 1881.J 

Administratiwi Suit—Supplemental Suit - Debts due by Appointed Manaqinn Members 
toider the Will of the Testator — Limitation. 

A and B, two of tbe sons of one N. bad been doolarod, in a suit brought to 
administer N's estate, to ba indebted to the estate; it was also dcslared in Fuch 
Fuit that a certain sum of money should be sot apart for the performance of 
certain religious cocomonies. and paid into Court. 

A and B died without having satisfied their debt. 

In a suit supplemental to the former suit, the descendants of tbe «ons of N 
amongst whom were the de.scondants of A and B. claimed to be entitled to their 
share in the interest on the funds in the bands of the Court, and sought for a 
division of eucb acoumuUtion of interest. 

Held. that, notwithstanding thitt the debt duo from ^ and B to tbe ©state 
was barred, tho descoodants of .4 and R could not be s Rowed to share in the 
accumulations of interest in tho hands of the Court without first satisfying the 
debt duo by their ancestors to tbe estate. 

fR.. G L.B.R. (4th Qr ) 34 = 14 Iiid. Cas. 509.] 

In tho year 1807. a certain suit was brought ID the Supremo Court 

for the administration of the estate of one Nemyechand Mullick ; and 
in that suit, on tlio llth July 1808. a decree was passed, declaring that 
certain testamentary papers executed by the said Nemyechand Mullick 
were valid ; that his estate was joint and undivided ; that his eight sons 
were entitled to tho estate : Ramrutton and one Ramgopal being entitled 
to the managomont of the estate, and certain entjuiries were ordered to be 
made as to what sums would be required for the performance, in a suit- 
able manner, of tho several acts and ceremonies directed to be’ performed 
by the testator Nomyechaod Mullick. and a direction was given to the 
Master to take an account. 

By another decree, dated tho 23rd August 1823. a partition of the 
joint undivided property was ordered to be carried out. and. amongst other 
things. It was ordered, that tho Master should [645] take an account of 
the rents and profits ot the moveable property received by Ramgonal 
and Ramrutton irom tho date of the death of Nemyechand. 
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1881 By another decree in the same suit, dated the 6bh of April 1837, 

Ai^l9. certain sums of money were ordered to be set apart for the performance of 
ORifiTMAT Acts, works, and ceremonies mentioned in the said testamentary papers; 

and a sum of Rs. 2,07,226 was also ordered to be paid out to the surviv- 
01^. ing sons of Nomyeehand Mullick (excepting the said Ramrutton) as 
7 C. 644 . trustees for the due performance of the said ceremonies ; but, owing to 
certain disagreements between the parties, this sum remained in Court, 
and the ceremonies remained unperformed. It was further declared 
by the said last-mentioned decree that there was in the hands of tlie said 
Ramrutton and the heirs of the said Ramgopal a sum of Rs. 33,65,018 
belonging to the estate of the said Nemyechand Mullick, and a fur- 
ther sum of Rs. 9,95.887 in Court, which sums were divisible between 
the surviving sods and fcbe raprasdntativss of fche then deceased sons, and 
were ordered to be paid to them by the said Ramrutton and the repre- 
sentatives of the said Ramgopal, and in default of such payment being 
made by the representative of Ramgopal. that the master should sell the 
immoveable estate of the said Ramgopal. Default was made, and the 
estate of Ramgopal was sold. Certain parts of these sums were paid as 
directed, but a balance due from the estate of Ramgopal and from 
Ramrutton. amounting to Rs. 20,00.000, still remained unpaid. 

In the year 1880 the plaintiffs, who were the descendants of one 
of the eight sons of Nemyechand Mullick, instituted this suit against the 
representatives of the remaining seven sons of Nemyechand asking 
that their suit might be taken as supplemental to the former suit (inas- 
much as several members of the family who were defendants had since 
died, and the suit had not been revived against their representatives), 
and that they might be entitled to the benefit of the decrees already 
passed. 


That the sums of money now in Court to the credit of the cause 
might be paid out and distributed after due performance of the 
ceremonies, Ac., and that the shares of such monies f646] receiveable 
by tlio representatives of Ramrutton and Ramgopal might be applied in 
payment of the sums due by their estates to the estate of Nemyechand 
and that a scheme might be framed by the Court for the performance of 
tlie ceremonies. 

The defendants, who were the representatives other than the plain- 
tifls. of the other sons of Nemyechund. put in various written statements.’ 
Odoychurn, the sole suviving son of Ramgopal, contending that, under the 
decree of the 6th of April 1837, his fatlier’s estate was sold by the Court 
and the proceeds applied to the debt due by his father to the estate of 
Nemyechand, and that, therefore, further execution of that decree against 
his estate was barred by limitation ; and that, on the death of one of the 
descendants of Nemyechand in October 1875. the suit then subsisting 
abated, and was not revived against hisropresentativos, and that, therefore,, 
ho (Odoychurn) could not now be deprived of his right to participate in 
the accumulation iu Court. 

Toolsee Doss, who was the representative of Ramrutton ’s estate, put 
in the same defence. 

Mr. Jackson (with him Mr. Bonjierjec and Mr. Ameer Ali), for the 
plaintiffs. 

Mr. Stokoe (with him Mr. ZZyrfc), for Odovchurn. 

Mr. Pollinson, for Toolsee Doss. 
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Mr. Branson. Mr. T. A. Apcar. Mr. Handley, Mr. Mittra, Mr. White, 

-•'’"‘"'"■Mr. C. C. DuU. Mr. Beeb,j. Mr. ChatUrjce. 
and i\lr* a. Mttler appaared for fcbo other defendaDts* 

JUDGMENT. 

Wilson, J.— This is a suit io which the plainbiflfs ask to revive certaiu 
causes which have abated, and ask that thepreseob suit may be taken as 
supp emeotal to the said causes and that the plaintiffs may be declared 
entitled to the benefit of the various decrees and orders made therein from 
time to time. 

r\ t ‘“Stituted io the Supreme Court on the 26th 

October 1807. and then there have been a 8erie8of[647jotlier suits by which 
the older suit has been revived from time to time. Tho original suit was 
lor the administration of the estate of Nemyechand Mullick, and the 
partly to It were his grandsons, of whom two were defendants. 

The parties to tho present suit all claim under one or other of those 

grandsons. In 1808, a decree was made, under which certain testamen- 
tary papers were established and the grandsons declared entitled to shares 
&c. Another decree was made in 1837, under which certain moneys were 
set apart for certain purposes which are said to have been satisfied and it 
was declared that there were then in the hands of Ramgopal and' Ram- 
rutton Mullick and in those of tho heirs of. &c.. over thirty lacs, and it 
was ordered that Ramrutton should pay the balance after deduction of 
certain sums to be retained in diminution of the debt. It is further 
admitted that the debt was reduced by the sale by the master of the late 
bapremo Court of the immoveable estate of Ramgopal Mullick. 

There is now a sum in Court arising from accumulations of interest 
on the sum set apart for the performance of certain acts, works and 
oeremonios which wore to he performed ; and the specific object of the 
present suit is a division of such accumulations. The only serious contro- 
versy is, whether the sons and representatives of Ramgopal and Ramrut- 
ton should share without satisfying tho debt declared to be due from their 
respective ancestors. They cannot in my judgment receive any shares 
U 18 held in England that an executor is justified in retaining a share 
though the debt is barred by limitation— v. Williams (1) • and 
the senes of cases collected in L.R.. 20 Eq.. 644. establish this. There is 
no difference between tho state of tlio law in England and the state of the 

Executors would be 

justified ID withholding payment of a residue distributable to the two 
estates till the debt is satisfied. It is dear what would be the dutv of 
executors is the duty of the Court. It follows, therefore, that the repre- 
sentatives of Ramgopal and Ramrutton are not entitled to share and 
their shares must ho divided amongst tho other parties entitled ’Vhe 
decree will declare [648] there must be this division, and that the suit is 
supplemantal to tbo old one. 

nnf bo an enquiry whether trusts 1 to 9 have been carried 

dcinh^T 'f '’•''is.ble. There will also be an enquiry as to the 

devolution of the estates since the decree of 1837 to ascertain who are 

now entitled to share. This enquiry mav be assisted by investigation of 
r 60 erved°''‘^* supplemented by affidavit. Tbo costs of suit will bo 

Attorneys for the plaintiffs : Messrs. Swinhoe tC Co. 


(1) 3 Haro 539. 
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Attorney for the defendants Odoyehurn and Toolsee Doss ; Mr. 
Paliologus. 

Attorneys for the other defendants : Messrs. Beeby and Rutter, Mr. 
H. H. Remfry. Baboo Gonesh Chunder Chunder, Messrs. Watkins, and 
Watkins, Baboo N. C. Burral, Baboo U. B. Bose, Baboo B. C. Bonnerjee 
and Baboo W. C. Bonnerjee. 


7 C. 648 iP.C.) = 8 I. A. 93 = 4 Sar. P.C.J. 245 = 5 Ind. Jur. 493. 

PRIVY COUNCIL. 

Present ; 

Sir B. Peacock, Sir M. E. Smith, Sir R. P. Collier and Sir R. Coxich. 
[On appeal from the High Court of Judicature at Fort William in Bengal.] 


Dulichand {Defendant) v. Ramkishen Singh and others 

{Plaintiffs.)^' [5th April, 1881.] 

Money paid, but not due, and paid under coinjyuUion. 

A mortgagee of two separate properties became by purchase the owner of the 
equity of redemption of one of them, and of tbi.s property the value was so pro- 
portioned to bis payments that the mortgage debt was in effect satisfied. This 
mortgagee, however obtained a decree and order in execution for the sale of the 
other property, on which his mortgage was the second. Of the latter property, 
the plaintiffs, who al.so represented the first mortgagee, bad become purchasers, 
and they filed objections to the sale. These were disallowed, and they thereupon 
paid into Court money sufficient to satisfy the decree in order to prevent the sale. 

[649] Held, that this was not a voluntary payment, nor a payment of money 
equitably duo ; but one made under compulsion of law, i.e., under pressure of 
the execution-proceedings. And held, that this might bo recovered in a suit for 
a moncy-dccree, tho remedy not being confined to the execution-proceedings. 

[F., 5 A. 400 M05) = 3 A.W.N. 79; 15 C. 056; 17 C.L.J. 478 ; Appl.,22C. 28 (32): 
R.. 22 B. 173 (174) ; 4 O.C. 341 (344) ; 19 M.L.J. 750*4 Ind. Cas. 1083} 11 
Inch Cas. 155; 12 C.W-N. 151 (153) = 8 C.L.J. 525; 10 0.0.280(284); D., 7 
O.C. 116 (149).] 

Ai’I’EAL from a deoree of the High Court (July 20bh, 1878), com- 
firming a decree of the Judges of l^atna (July 29tb. 1876). 

The respondents sued to obtain a refund of Rs. 78,393, with interest, 
from the appellant. They had paid this sum to him in order to prevent 
the sale, in execution of a decree which he. as mortgagee, had obtained 
against a third party, of lands forming a mouza, in which the plaintiffs 
had an interest as purchasers. The claim of the latter (preferred under 
ss. 278, 279 of the Code of Civil Procedure) having been disallowed, they 
paid into Court an amount sutlioient to satisfy the decree. The question 
now raised on tliis appeal was whether the suit would lie. 

Mi. Leith, (i. C., and Mr. Arathoon, for the appellant. 

Mr. Cowic, Q. C., and Mr. Doyne, for the respondents. 

The facts, as well as tho orders of the Courts iu India, are stated in 
their Lordships' judgment which was delivered by 

JUDGMENT. 

Sir M. E. Smith. — This is a suit brought by the respondents, Ram- 
kishen and of'hers, against Dulichand, the appellant, to recover back a 
sum of Rs. 78,393, svhich the respondents bad paid to the appellant to 
provont the sale of a mouza called Korina, which had been attached an 
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pub up for sale in execubion of a decree obtained by the appellant against 1881 
one Neogbi. The suit claimed, in the alternative, that the amount of Atriij 6. 

Rs. 78,393 should bo apportioned between Korina and another mouza of 

the name of Nandan. The point, upon the facts found in the Courts PRIVY 

below, is a short and plain one, bub in order to make it intelligible, it is COUNCIL. 

necessary to refer to the transactions which took place between the parties, 

though not at great length. 7 C. 648 

Ram Button Neoghi, a zemindar, was the owner of several mehals, =IP-C.) 
and amongst others of two mouzas called Korina and [6S03 Nandan. 8**- *8 = 
These mouzas were mortgaged in the way which will be hereafter described. * 

The hrst mortgage which appears is of the date of the 3rd July 1865, 248=8 

and is a mortgage of Korina made by Neoghi to the Land Mortgage 

Bank of India, to secure a lakh of rupees. In January 1867, Neoghi 
borrowed from one Lutf Ali Khan a sum of Rs. 10.000. and gave 
as security a mortgage-bond on certain raouzas, nob including either 
Korina or Nandan. It is only necessary bo refer to this mortgage-bond 
for the puruose of explaining the next mortgage transaction, and also of 
explaining a reference which is made in the course of the proceedings to 
tlie debt duo to Lutf Ali Khan. It appears that Lutf .Ali Khan obtained 
a decree upon his bond for Rs. 19.416. He did not, apparently, attach 
the properties included in his raorbgage-bon<], but attached, and was 
about to sell. Nan<lan. In order to prevent the sale of Nandan, on the 
Bth of January 1870, Nooghi mortgaged bo the appellant, with several 
other mouzas not material to ha mentioned, tlie two mouzas, Korina 
and Nandan. to secure Rs. 38,000. The mortgage ol Korina was a 
second mortgage, it being subject to the prior mortgage to the hank ; 
that of Nandan was apparently a lirst mortgage. The nest trans- 
action is a mortgage by Neoghi of Nandan and other mouzas to the res- 
pondents for Ks. 5,509. The bank lirought a suit on their mortgage, 
and on the 17th April 1871, they obtained a decree for the sale of Korina 
and other mouzas to realize tlie debt duo to them. On the 29bh July 
1872, Korina was attached by the bank, and also by another decree- 
holder. creditor, one Chuttun Singh. On the 16th December 1872, Mouza 
Korina was sold under Chuttun Singh's decree, but subject to the bank's 
mortgage, to the respondents for Rs. 115. Shortly after the sale, the 
respondents paid into Court Rs. 58,719 to satisfy the mortgage and docroa 
of the bank against Korina, and in the following October (1873) were 
pub into possession of that mouza. They, therefore, were the purchasers 
of Neoghi’s inceresr. in Korina, which had been sold by Cliuttun Singh, 
and paid olT the prior inortgago to tlio bank, and the amount so paid is 
found bv the Courts below to have exceeded the value of Korina. 

[651] Concurrently witli those proceedings alTocting Korina, others 
were going on with regard to Nandan. The respondents, on the 29th of 
February 1872, obtained a decree in a suit which thev had brought on their 
mortgage of Nandan. and attacliod it ami other mouzas. On the 5th 
.August 1872, the appellant intervened in the exocubion-proceodings in this 
suit. He gave notice of his inortgago. an.l required that it shouM ho noti- 
lied at the time of the sale: and it was so notified. The sale was mado 
subject to that notification, and of course subject to the mortgage bo the 
appellant, upon which ho at that time claimed that a sum of Rs. 1,51,239 
was duo. It is plain what the effect of such a notification upon the 'sale 
must have been, and the biddings were only for the oauity of redemption 
which was of small value. The sale took place in August 1872 and tlia 
purchaser was one Dindyal. the appellant's brother, the price being 
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APRIL^ possessioD were obtained od the 11th 

AP^5. September 1873. It has been found by both Courts that Diudyal nurchased 

PRIVY hk The appellant, therefore, having given notice of 

ConNrrr a aTr equity of redemption subject to hia own debt. 

COD^IL. and thus became both owner of the equity of redemption and mortgagee. 

7 C. 648 things It became material to inquire what was the value 

= (P.C.) Nandan. It has boon found by the Courts that its value, beyond the 

8 I.A. 93= P'^^coase-money exceeded the amount due upon the appellant’s mortgage. 

4 Sar. P.C.J.f“ suffiwent to cover not only that amount, but the Rs. 19.416 due 

24S*S . hiUtf Ah Khan, if that sum was really due to him. Under these 

ciicumstances. it must be taken that the mortgage-debt was satisfied by 

t^he purchase of Nandan and the value of that estate. The appellant, 
having thus obtained the full amount of his debt, could no longer avail 
himse f of any other part of his security. The mortgage was only a 
.ecunty for the debt, and whan it was satisfied, there was an end of any 
right to resort to the further securities he held. What gives occasion to 
uhe present action are the circumstances which will now be stated. 

Uii the 1st of .July 1872, the appellant sued Nooghi on his mortgage 
for principal and interest. The claim he then made [652] was the same 
he had notifaod in the suit brought by the respondents as mortgagees of 
Wandan. to which reference has been already made, namely, Rs. 1,51,239. 
lb that sum included penal interest, and the Courts reduced it to 

a sum of Rs. 78.3J3. In June 1873 he obtained a decree, and on the 7bh 
January 1874 an order to attach Korina. At the time he obtained that 
order he liad become the purchaser of Nandan under the circumstances 

which have boon stated ; and his obtaining it after his mortgage-debt 
had been taus virtually satisfied was clearly inequitable. Korina being 
attacbod, the respondents intervened, as the purchasers of that mouza, 
and as repro.senting the first mortgagees of it. the bank, and filed objections 
to th9 attachmeot and sale. The respondents in this wav made the 
strongest protest that they could against the sale, but their objections 
did not prevail. The .Judge of Patna disallowed them, and the High 
Court, upon appeal aflirmed the decision of the Judge, stating that the 
petitioner must be left to his remedy, if any. in a regular suit. The result 
was, that the sale of Korina was ordered to take place; aud to prevent 
that sale, and to protect the property which they had purchased, the 
respondents paid into Court the sumofRs. 78.393 to satisfy the appellant’s 
decree. They at once gave notice in writing that they should seek a 
refunding of that money in duo course of law, and the present suit was 
brought for that purnose. 

It is only necessary to refer shortly to the judgments. Both the Courts 
have concurred in holding that the plaintiff is entitled to recover. Certain 
facts are found clearly and succinctly by the Judge of the District 
Court. His findings are these: I find, therefore, that the following 

facts are established : (i) that Mouzas Korina and Nandan are both 
made subject to a lien of Rs. 78,393 by the moregage of January 
1870 — that is. the appellant's mortgage; ” (iU that plaintiffs have, as 
owners of Mouza Korina, paid oB a lien of a date prior to 1870 on 
Mouza Korina," — that is, the bank’s mortgage. — " exceeding in amount 
the estimated value of Mouza Korina as estimated by defendant 
himself ; fiii.j that the whole amount of the lien of Rs. 78,393, therefore, 
falls upon Mouza [653] Nandan, if its value is equal to the amount of tbe 
lion ; (iv) that the value of Mouza Nandan is equal to the amount of such 
lien, oven if Rs. 16,393 paid by the defendant be deducted " — that is, the 
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amounbsaid to have been paid to Lutf Ali ; “ that plaintiffs, having paid 
this hen, are entitled to recover the amount so paid from the aucbion-pur- 
chaser of Mouza Nandan ; that defendant No. 1 is the auction-purchaser 
of Mouza Nandan. It has been shown that at the time that this 
payment of Rs. 78,393 was made by the respondents to the appellant, the 
debt had been satisfied by his purchase of Nandan under the circumstances 
above stated. He has, therefore, received it twice over, and it is obvious 
that, m such a case, it is inequitable that he should hold the money paid 
to him, under compulsion, by the respondents. It is to be observed that 
the appellant had only a second mortgage upon Korina, but, in the view 
tbeir Lordships have taken of the case, it is unnecessary to go into the 
qu68t]OQ of marshalliDg tbs saouritios. 

The arguments at the bar were not directed to show that there is any 
equity upon which the appellant could retain this money ; but the objec- 
tions taken to the action were that the payment was voluntary, and that 
the remedy, if any, was in the execution-proceedings- Their Lordships 
think that there is no pretence for saying that the payment was volun- 
t^ary. It was made to prevent the sale which would otherwise inevitably 
have taken place of the mouza which the respondents had purchased, and 
was made therefore under compulsion of law,— that is. under force of 
these execution-proceedings. lu this country, if the good.s of a third per- 
son are seized by the SherifT and are about to be sold as the goods of the 
defendant, and the true owner pays money to protect his goods and 
prevent the sale, he may bring an action to recover back the money be 
has so paid ; it is the compulsion under which they are about to bo sold 
that makes the payment involuntary. See Valpy ami others, assianees of 
Bate V. Manley (1). 

It was also objected that the remedy is not the proper one, and that 
some further proceedings should have been taken in the execution suit but 
none were pointed out by Mr. Arathoon [664] wtiieh would alTord a 
suitable remedy, or which would preclude such an action as the present. 

The Lordships think the decroe of the Judge of P.itna is incorrect in 
declaring that the piaintifTs are entitled to realize the decretal money by 
auction sate of Mouza Nandan ; and that it ought to be amended by strik- 
ing out that declaration. Id the view they take of the case, the decree 
boa simple money-decree. On the whole case, they agree with 
the Courts below, though not altogether on the .same grounds, that the 
^aiDbiffsare entitled to succeed in the action ; and they will humbly advise 
fu ,^^^j®sty. subject to the ameudmont above indicated, to affirm 
the decrees appealed from. The appellant must pay the costs of the 
appeal. 

Appeal dismissetl with costs. 

Solicitor for the appellant: Mr. T. L. Wilson. 

Solicitors for the respondents : Messr.s. Burroxo Royers. 
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APPELLATE CIVIL. 

Before Mr. Justice Prtnsep and Mr. Justice Field. 


Degamber Mozdmdar and another {Defendants) v. Kallynath 

Roy {Plaintiff).^' [4th July. 1881.] 

Principal and agent — Forin of suit for account—Procedure on taking Accounts — 
. .Hi. Misjoinder — lAviitalion—Notice of objections to decree by respondent — Accounts of 
joint 2 >roperty— Civil Procedure Code lAct X 0/1877), s«..250. 3H5 and 396; sch, iv, 
t Form 157 — Limitation Act {XV of 1877), s. 5.; 

In a suit for an account by a principal against his agent, tbo plaintiff should 
ask in his plaint that a proper account may be taken. If the defendant is found 
liable to render such account for a certain period, the Court should make 
[655] an interlocutory decree declaring that he is so liable, and direct him to 
file an account in Court within a fixed period. This decree may be enforced 
under s. 260 of the Civil Procedure Code. After an account has been filed the 
plaintiff should be allowed rcasouablo time to examine it. If the objections are 
numerous, the procedure prescribed bv ss, 394 and 395 and Form 157 of sob. iv 
to the Code should be followed. When the accounts have been taken, the 
Court must determine the amount due, and the final decree should bo for the 
payment of this amount, and also, if necessary, for the delivery of any papers, 
vouchers or other docuineuis which have come into the hands of tbo agent in 
the course of his employment. 

In a suit for an account against A and B as agents, the plaintiff asked for an 
account as against A from 1265 (1858) to 1233 (13761, and as against R from 
1281 (1874) to 1283 tl87G). 

Held, ih tt there had been no misjoinder. 

The seven days within which a notice of objections to a decree by a respondent 
under s. 561 of the Code must bo given, is not .a period to which the provisions 
of paragraph 2 of s. 5 of tbo Limitation Act can be extended, and the Court has 
no discretion to extend the period. 

Forms of keeping accounts of joint property in the mofussil considered. 

[F.. 2 A.W.N. 213; Appr.. 9 C- 631 (632) ; R.. 15 C.P.L.R. 61 (64) ] 

In tlieso two suits the plaintiH’s, who wore co-shai'ers in certain 
properties, sued the defendants, Degainher Mo/umdar and Mohima 
Cliandra Sen, as agents, and tlioy also joined as defendants their other 
co-sluirers, alleging against them fraud and collusion witli the abovenamed 
defendants. As against Degamhor Mozumdar and Mohima Chandra Sen 
tho suits were for monies received by them as agents and for an account, 
as against Dogamber Mozumdar from 12Go (1858) to Pous 1283 {December 
187(5), and as against Mohima Chandra Son from Kartiok 1281 (October 

187-1) to Pous 1283 (Doc. 1876). Tho employment of the defendant Degam- 
her Mozumdar commenced in 1205 (1858), and that of the defendant 
Moliima Cliandra Sen in 1281 (1874). Tlie Subordinate Judge gave tho 
jilaintitV a decree for accounts for 1282 (1875) and up to Pous 1283 
(Dooemhor 187(5/ Tiie District Judge modified this decree and directed 
tliat tlio defendant Dogamber Moi^umdar siiould render tlie accounts direct- 
ed from 1280 (1873) uj) to Pous 1283 (December 1876), and that the 
tlofendant Mohima Cliandra Sen should furnish accounts from Kartick 
1280 (Oct. 1873) to Pous 1283 (December 1876). 


* Appeal from Appellate Decrees, Nos. 447 and 448 of 1880. against the decree of 
R. F. Rainpiui, Esq.. Ofliciatiog Judge of Dacca, dated tho lOtb of December 1879, 
modifying the decree of Baboo Oungachurn Sirc.ar. Subordinate Judge of that district, 
dated the 20th of November 1878. 
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Against this decree these defendants appealed, contending among 
other things that there had been a misjoinder, inasmuch [656^ as the 
accounts asked for from Degamher extended over a period of more than 
ten years while the account asked for from Mohima only extended over a 
period of two years out of that period. The plaintiff filed a cross-appeal 
within seven days of the time fixed for iiearing the appeal. Hnd put in a 
petition asking that the cross-appeal miglit be admitted thougli tiled after 
time. 

Baboo ItasJi Behary Ghose and Baboo Jadub Chundcr Seal, for the 
appellants. 

Mr. Hell, Bahoo Kashi Kant Seii, and Baboo Jogesh Chundcr Boy, 
for the respondent. 


JUDGMENT. 


The judgment of the Court (PRi.NSEPand Field, JJ.) was delivered by 

Field, J. — These two appeals will be governed by the same judgment. 

In No. 447, Kallynath Roy is the plaintiff, and in No. 448, Futtick 
Cliunder Roy is the plaintitl. These two plaintitls are co-sharers in 
certain properties; and they liave brought these suits against Degamher 
Mozumdur and Mohima Chandra Sen wlio, they allege, were gomashtas, 
or agents, employed on their bolialf in making zemindari collections in 
the nianner customary in the niofussil. The object of these suits is to 
obtain accounts from these agents : but according to an erroneous practice 
too common in the niofussil, the plaintiffs have asked a certain amount as 
damages if those accounts are not rendered. 

In a numlier of cases which liave recently been before this Court, 
tlie practice wliich ouglit to bo followed in this class of cases has been ex- 
plained. The plaintiff should ask in his plaint that a proper account may 
bo taken. If the defeiulant is found liable to render such account for a 
certain period, the Court sliould make an interlocutory decree, declaring 
that ho is so liable, and directing him to file an account in Court within a 
fixed period. 


If tlio defendant refuses or omits to obey tiie order contained in this 
decree, such decree may he enforced under s. 2(50 of the [667] Code of 
Civil Proceflure by imprisonment or by attachment of prop<*rty, or by 
both. If he obey and file the account, then, as .soon as it has been tiled, 
tile plaintiff should be allowed a reasonable time to examine (liis account, 
and Uf so advised) to file objections to its con ectnoss or the correctness of 
partievdar items therein. If the items of objection are few in number, 
they can pitibably lie disiiosed of in open Court. If, however, the objec- 
tions are numerous, ami, in oriier to dispose of tlu-m, it is necessary to 
enter upon complicated emjuiries, the in-ojjer course to inirsue is, uiulor 
tile provisions of the Codi; of Civil Procedure, to a|)poinl an officer to take 
and adjust the accounts and make his report to the Court. See ss. 
and .35)5 of the (’odc’ of Civil Procedure, and Form No. J.‘)7 ajiiiemled to 
tile Code. Tliis course may iiroperly be pursued in the lir.st in.stance, if 
the account najuiiod is not of such a nature as to romler it nrohahle tli.ib 
there will no diflicults in dealing with the disputed iltuns in Coui t. 
As soon as the account has been properly taken, the Court must didermino 
the amount due to the jilaintiff thereupon ; and the final decroo should be 
for the payment of tliis amount : and also (if necessary) for the delivery of 
any jiapcrs, vouclicrs or otlier documents which have come into the 
hands of tlie agents in the course of his employment. lu the present 
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case, and upon the remand which we are about to direct, the course above 
indicated should be followed. 

The plaintiffs ask that Degainber Mo7Aundar be directed to furnish 
an account from 1265 to Pous 1283. and tha-. Mohima Chandra Sen he 
directed to furnish an account from Kartick 1281 to Pous 1283. 

Now, the first ground of objection raised before us on this appeal is 
7 C 654= there is a misjoinder, inasmuch as an account is asked from Degam- 

9 C L R 265 nf a 'nearly twenty years, and from Mohima 

Chandra Sen for a uenod of two years only out of that period ; and it is 
urged that this double claim against persons not liable to account for the 
same period ought not to have been made in the same plaint. 

It appears to us, on considei'ation, that tlii.s is an argument which 
ougtit not to prevail. Degamber Mozumdar is bound to render an 
account for a period of nearly twenty years, during [638] which he 
has })een employed continuously in the same manner and upon the same 
duties, and the account which he is liable to render is a connected and 
^ntinuous account. We do not think that inei'ely because Mohima 
Chandra Sen is (as has been found by the lower Courts) jointly liable to 
account for the last two years of this period, separate suits ought to have 
been instituted against these two agents. 

I he next point urged is, that defendaut No. 2 has been erroneously 
declared liable to account from Kartick 1280. It is admitted on the 
other side that this is a mistake on the part of the District Judge ; and 
tliat. so far as Mohima Cliandra Son is concerned, his liability to account 
must date from Ivartick 1281. 

Tt will 1)(* convenient liere to deal with the objection which has been 
taken by way of cross-appeal. Tliat ol)joction is, tliat Degamber Mozumdar 
ought to have been made liable to account for tlie year 1205. Now, the 
Subordinate Judge was of opinion that Degainber Mozumdar was not liable 
to render account for any period antecedent to the time when, according 
to bis finding, tlie co-sliarors began to have separate collections. He says 
in liis jiulgment : — It appears from the evidence of the witnesses examined 
on both sides, that collections were all along made jointly on the part of 
all the maliks until they cjuarrellcd witli each other, an event which, 
according to the d<?fen<lants’ witness No. 1, who is a respectable person, 
took idace al)out three or four years ago. Now, for the time during 
which collections were made jointly for all tho maliks, tlio agents 
might be calle<l upon to render a joint account for all tho sharers; hut 
I do not think that any of the co-sharers can demand a separate account 
for tho sai<l |)eriod in respect of his share only, when there is no special 
agreement to tliat oOect. ’ Now. here the Subordinate Judge is clearly 
wrong. l)egaml)er Mozumdar was employed as an agent on behalf of a 
number ut co-sharers, and ho was hound to render an account to cacti 
one of llieso co sharers. In the case of joint collections, the account 
whicti ho ought to have rendered to each co- sharer would properly take 
ttio form of a copy of the account kept on behalf of the joint co-sharers. 
That cacti co-shurer is entitled to a copy of ttiis joint account, there can ho 
no doubt. 

[6593 The case then went hofore t he District Judge, and tho District 
Judge so far differed from the Suhordinato Judge that he was of opinion 
that the separate collection of the rent commenced in 1280, and he modi- 
fied Llio decree of the Subordinate .ludge by declaring Degainber Mozumdar 
liable to account from 1280 instead of 1282, during which latter year the 
Siihoi'dinate Judge was of opinion that the separate collections commenced, 
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was of opinion that the plaintiffs 1881 
weie entitled to have an account from the defendants. jrj.^ 4 

Now. so far as regards the period antecedent to 1280. we think that * 

^ Present occasion, interfere with the judgments of the Appel- 

lower Courts. A cross-objection to the decree of the District Judge, in late 

regards the period between 1265 and 1280. was filed f but OiviL 

f^r ‘"‘'fore the date fixed 

deri - nn« fVv® the appeal. It could not, according to a number of 7 0.664 = 

rJ 7 ?^ admitted. A petition was further presented to a 9 C.L.R. 269 

SnI.l n' f ' c“-cumstances. if the cross-objection 

could not be allowed as being out of time, it might he treated as a substan- 
tive separate appeal, and admitted, though long after time. Having regard 
to the nuinbei- of case.s decided upon the amended s. 561 of the Code 
we think that we cannot allow this petition. The seven days within 
which a notice must ho given according to the provisions of the 

0 of V'%Tu’ 7^ provisions of para- 

/ V, • ^ ^““‘‘■‘^tion Act can be extended, as the period of 

m tat.on for this apphcat.oni^ the Limitation Act. but 

ni.! A"" the Code. The words "period of limitation 
pi csciibed therefor m this paragraph must clearly be read with s 4 of 

the Limitation Act. It was decided before the last vacation by a Division 
Bencli of this Court, after argument and careful consideration, that the 
piov isions of the amended Co.le do not allow any discretion to extend the 
lieriod of seven days. The petition, asking that the cross-objection 
he accepted as a separate appeal, was not filed until the 14th Jaiuiarv 1881- 
and under these circumstances we are unable to say that suflicient cause 

slmrnT pro.soiuing this substantive 

,X nn ^ ^ veject this 

the case to the period commenc- 
ing \\ ith the Bengali year 1280 and ending with Pous 128.3. Now there 

f'oi"tl?p‘wl' T' ’f^ l''-^ I>egamber Mozmndar is hound to render an account 
foi the whole of tins period, and Molmna Chandra Sen is hound to render 
an account for the period between Kartick 1281 and Pous 1283 
Thou, with regard to wliat both the lower Courts have said ihnnr' 
separate collections, it is not clear to us wiiat the nature of those scp i 
late collections was. It has not been suggested to us that there is any 

Xt ^how that all the ryots agreed to pay their 

lent to the co-sharer.s .separately, -ne.. m separate shares. If this had been 

wMcV wo fn''^"'‘”■''‘^'' separate accounts, in each 

0 whicli would have been entered tl.e payments imulo by each ryot 

1 lespect of the separate share. There are several forms of keopin- 

aXT'A ^ in tlie mofussil. Shareholders maj” 

Aoict to have a separate aceoiiiit of the collections kept without 

In .1 case of Lins kind every lujico of the rent that is paid into thn 
/eimndar s shenshta is divided, and the share to whicli each sharfilmblMi- 
■s entitled separately is entered in his separatoaccount. There Ts tlso 1 
hud piactice m addition to the two above noticed. Ail tlie accounts aro 
kept as a single account of receipts, ail rents paid hoim* entered in il.io 

w'"fV '“I'l’ made of tlie total sum of the coilL- 

at a I which of thc.o c.nsL they nna loZZ hcon l.utuL'T.J 

c piesont ca>e. or from wliat date a change was made in the iiiodo of 
Uepmg tlie accounts, or what the nature of tiiat change was We think 
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that tliese cases must be i-emancled, in order that the District Judge may 
come f o a distinct finding as to the date from which the so-called separate 
collections were made, and as to what arrangements were made or 
instructions given as to tlie form in which the separate accounts wore to 
be kept. We may point out that so long as the gomashta remained a joint 
servant of all the co-sharers, he was bound, as we have already said to 
[6613 give to each co-sharer a copy of the joint accounts ; but wlmn this 
arrangement was altered, the account to which the plaintiffs are entitled 
would depend upon tlie nature of the altered instructions given to the 
defendants as to the keeping of separate accounts. Tlie District Judge 
must come to a distinct finding as to the form of separa'e account which, 
after the change from joint to separate collections, the defendants were 
bound to keep by express direction or by custom or by implied under- 
standing. The result will be, that, as to the period commencing with the 
Bengali year 1280 and terminating with tlie date upon which the new 
form of accounts came into effect, a joint account will be taken, and a 
copy of tliat account given to each of the plaintiff's. Allowance will be 
made for the sums already paid over to the plaintiff ; and the District 
Judge will (ind tlie amount which remains due to each of tlie plaintiffs 
upon this joint account. Then as to the period commencing with the date 
on which tlie ne\v form of accounts came into effect and terminating with 
Pous 1283, a separate account must be taken in respect of each of the 
jilaintiffs, allowance being made for any sums paid over to them and for 
the reasonable expenses of collections, and the District Judge will here 
also find what amount, if any, is due to each of the plaintitfs. With these 
instructions the two appeals will he sent hack to the District Judge. We 
direct tliat the costs of this hearing do abide the ultimate result. 

When tlie above iudgmentwas delivered, Mr. Bell for the respondents 
represented that his clients are willing to accept copies of the accounts 
which tlie defendants say they have already delivered to Monmohan Roy, 
and if the defendants file in Court true copies of the account within a 
reasonable time to he fixed by the District .ludgo. the procedure above laid 
down can be applied to those copies. 

Cases remanded. 


7 C. 662 = 6 led. Jur. 91 = 10 C.L.R. 8. 

[6623 APPELL.VrE CRIMINAL. 

Before Mr. Justice Morris and Mr. Justice Tottenham. 

In the M.vrTBR op the petition of Khamik. The Empress v. 

Khamir. C29th July, 1881.] 

Penal CoAe (Act XLV of 1H60). ss. 114, 372. 479. 498— by MagistraU— Order 
of Coimnitnienl by Sessions Judge— Omission to call on Accused to show cause 
against such commilfuent — CrtHiiaflZ Procedtire Code (Act X of 1872), ss. 296, 283. 

A Sessions Court has no power, under s 296 of the Criminal Procedure Coda, 
to direct the commitment of .a person discharged by a Deputy Magistrate, with- 
out first giving such person an opportunity of showing cause against such com- 
mitment. 

But under a. 296. us amended by Act XI of 1874. the Court has power to 
direct the subordiDate Court to enquire into any ofloocea for which it considers 
a commitment should be ordered. 

• Crirainal Appeal. No. 349 of 1881, against the order of T. M. Kirkwood. Esq.. 

Sessions Judge of Mymensing, dated the 19th May 1881. 
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T under suoh a commitment made by order of a Sessions 

Judge bas been duly held, and no actual failure of justice has been caused by the 
error of the Sessions Judge, a. 283 of the Criminal Procedure Code would be a 
bar to the reversal of his judgment. 

[R.. Rat. Unrep. Cr. Rul. 688 (589) ; Rat. Unrep. Cr. Rul. 899 (900). I 

The accused in this case was charged before a Deoutv Magistrate of 
the secoud class, under s. 498 of the Penal Code, with enticing or taking 
away, or detaining with criminal intent, a married woman. He was, 

however, discharged by the Magistrate under s. 215 of the Grtminai 
Procedure Code. 

The complainant then moved the Sessions Judge to take action under 
s. 296 of the Criminal Procedure Code, and after calling for the record, 
the Sessions Judge was of opinion, that the facts alleged against the 
accused really amounted to abetment of rape and adultery ; and he, 
therefore, directed the Magistrate to commit the accused under as. 114* 
and 376 and 114 and 497. and to send him up for trial before the 
Sessions Court, remarking that, even if the case came under s. 498, the 
Deputy Magistrate had no jurisdiction to try it, he being only vested 
[663] with second class powers. The commitment was made, and the 
trial held before the Sessions Judge. 

The assessors were of opinion that the accused should be convicted 
under ss. 1 14 and 497 of the Penal Code ; but the Sessions Judge, differing 
from both r.he assessors, fouod that the accused had committed an offence 
under ss. 114 aixl 376 of the Penal Code, and sentenced him to four years’ 
rigorous imprisonment. 

Tne prisoner appealed to the High Court. 

Baboo Oirish Ckundcr Chnwdkri/, for the appellant, contended that 
the Sessions Judge had no power to order the commitment under ss. 376 
and 497, as the Magistrate was competent to trv the case under s. 498, 
and had discharged the accused ; and further, that the order for his commit- 
ment WHS made without calling upon the accused to show cause against the 
order — He Dundhoo {1), Noumh Singh v. Kokil Singh {2). The commitment 
ought, tliereforo, to be set aside. 

JUDGM?1NT. 

The judgment of the Court (Morris and TorrKNH.AM. .J.J.) was 
delivered by 

Morris, J. — In tliis apueal it was contended, first, tliat tlie order 
under which appellant was committed to take his trial in the Court of Ses- 
sions. is on two <listinct grounds illegal iind ultra vires ; and next, that 
on the merits, the urisouer ought nob to have been convicted. 

The case had boon instituted against the prisoner under s. 498 of the 
Penal Co<la. The Deputy Magistrate, after hearing the evidence for the 
prosecution, discharge 1 the accused under s. 21-5. Criminal Procedure Go.le. 

The complainant then moved the Sessions Ju.lge to take action un<lor 
8- 296, Criminal Procedure Code. 

That oflicor was of opinion that the facts alleged against the accused 
really amounted to abetment of rape or of adultery: and those offences 
being triable only in the Sessions Court, ho directe<l bho Deputy Magis- 
trate to commit the aceusod accordingly. 

[664] lie remarked that, oven if the ease proporly came under s 198 
the Depu ty Magistrate ha<l no power to try it. inasraucii as he was vo.sted 

(1) 22 W.R. Cr. 67. (- 2 ) -j-l W.R. Cr. 70. 
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with only second class powers. This dictum is opposed to the provision 
made in sch. iv of the Criminal Procedure Code in regard to s. 498 of 
the Penal Code. 

It is quite clear, however, that the case before the Deputy Magistrate 
was one under s. 498 : and that he being duly empowered by law to try 
such a case, discharged the accused under s. 215. The Sessions Judge 
had, therefore, no power to order a commitment under ss. 376 and 497. 
Ho had, under the proviso added to s. 296, Criminal Procedure Code, by 
Act XI of 1874, power to direct the subordinate Court to enquire into 
these offences, but no more. In ordering the commitment the Judge 
unquestionably transgressed the law. 

It further appears upon an affidavit made on behalf of the appellant, 
that the order for his commitment was made by the Judge %vithout giving 
him any opportunity of showing cause against it, which procedure is 
not in accordance with what the High Court has laid down on this 
subject ; see He Bundhoo (1), Notoab Singh v. Kokil Smgh (2). It has 
been submitted that the trial and conviction ought to be set aside for 
the two reasons above set forth. These are. no doubt, serious irregu- 
larities. and more especially the first, which is a direct transgression of 
the law : and if they had been brought to the notice of this Court before 
the trial had taken place, the commitment would properly have been 
quashed ; hut as the trial has been held, and as we do not consider that 
any actual failure of justice has been caused by the errors, we are disposed 
to hold that s. 283, Criminal Procedure Code, is a bar to the reversal of 
the judgment on these grounds. 

(Ills Lordship then proceeded to consider the merits of the case, and 
set aside the conviction). 

CoJivictio7i set aside. 


7 C. 665. 

[665] ORIGIN. \L CIVIL. 

Before Mr. Justice Wilson. 

Chunder Coomar Mookeimi and others u. Koylash 
Chunder Sett and others. [20bh July, 1881.] 

Ectsenicnt — Right of Way^UKity of Possession ^Severance ^Nuisance arisUuj from acts 
of several Persons. 

The words ' appurteoaot ' or * belonging * will ordinarily carry only actual 
existing casements, and therefore will carry no right of way over the land of the 
grantor, though, under certain circumstances, even these words will have a 
wider construction — Whnlley w Tompson {Z). Pheysey v, Vicary (4)i Barlow v. 

(6), Morris v. Edgington (6), 

Where further words are used, such as * there withheld or used,’ such words 
will carry a way formerly onjoyed ae an easement, but as to which the right 
boon suspended by unity of possession. But such words will not carry a way 
made by the owner of both properties during the unity of possession for his own 
greater convenience in the use of the two properties jointly — James v. Plant (7)» 
Thomson Waterlow 18), Langley v. Hammond (9). 

But where, during the unity of possession, a way, which has never existed as an 
easement, is in fact used for the coavoniocco of one ol the tenements afterwards 


CiJ 24 W.R. Cr. 70. 
(51 1 C. and Mr. 439. 
(8) L. R. 6 Eq. 36. 


(1) 22 W,R. Cr. 67. 

(4) 16 M. and W. 484. 
(7) 4 A. and E. 749. 
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severed* tho authorities show that tho words ia question are lar^e enough to carry 
it— iCoo^s^ra v. £^uca$ (1), Walls v, Kelson i2), Kay v. Oxley 13;, followed. 

One who has a rightof passago over any place, must not, any more than the 
owner of the soil might, use in it an esccessivo or improper manner so as to 
obstruct the exercise by tbe others of their rights. 

The acts of several persons may together constitute a nuisance, though the 
damage occasioned by tbe acre of any one. if taken alone, would not be appreciable 
— 7hrope V. Brumfitl (4). 

[Affirmed, 8 C. 677. J 

This was a suit for an injunction to restrain the defendants from 
trespassing on, or in any way using a certain lane to [666] which the 
plaintitfs laid claim under an express grant from tbe original owner of 
the property. 

The plaintiffs stated that they were tho owners of certain premises 
known as Nos. 119 and 120, Bulloram Day’s Street, in Calcutta, and also 
of a certain lane which led from Bulloram Dev’s Street to tho main 
entrance of their bouses ; that tbe defendants, who were the owners of 
the premises Nos. 124, 125, 126, and 127 in Bulloram Dey's Street, but 
who, as they said, had no rights or user by prescription in the said lane, 
had, prior to the 7th June 1880, claimed to be entitled to uso this lane 
for their own purpose and for the purpobO of drainage from their promises, 
and that they had opened certain doors in their premises abutting on tbe 
lane, and claimed to be entitled to enter, and had entered, through such 
doors into and upon the land of the plaintiffs, and bad used the lane for 
the purpose of removing their nightsoil to the injury and annoyance of 
the plaintiffs. They further charged them with breaking down a certain 
wall built by the plaintiffs, an<l they, therefore, brought this suit against 
the defendants to restrain them from further trespassing on or using the 
lane in question. 

The defendants contended, that the block of buildings formerly be- 
longed to one Bydonath Dutt, who, in 1864. sold to Gooroo Churn Sen, 
and that, the Dutts had, previously, more than twenty years ago. let out 
tho land lo tenants as ryotti lauds, and hud opened tho said lane and 
dedicated it to be public as a passage from Bulloram Dey's Street to the 
various portions o( the land so let out by him ; that they all claimed 
through Gooroo Churn Sen, and that, since the time they had erected 
houses on tho land so acquired from Gooroo Ciiurn Sen. they had respec- 
tively used the lane as a tnaans of passage from the backdoor of their 
premises, and that, hud they no other title, tho user of the lane for a 
period of twelve years before suit gave them an indofeasihlo title to tho 
usor tliereof. 

Tho effect of the evidence on both sides was. that both the plaintiffs 
and defendants had equally a right to uso this lane; and that tho plaintiffs 
were not the owners of the soil of llie lane. Tno wordings of tho different 
deeds of sale on wliich tlie parties particularly relied as giviug a title to the 
lane in [667] question, are fully discussed in the judgment. A question 
whether or not there had boon a misjoinder of defendants was entered into 
at the hearing. 

Mr. lJi)Hncrjee (with him Mr. Alh'n), for the plaintiffs. 

Mr. Jacicson (witli him Mr. for the ilofendaots. 

(11 .-> B. .and Aid. 8J0. 

<31 L.K. 10 Q. B. 300. 
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, JUDGMENT. 

July 20. ,,, ^ 

WILSON J.— The plaintiffs in this suit are the owners and occupiers 

Original o' a house and premises Nos. 119 and 120. Bulloram Dey s Street. The 

Civil. ' ^®'eooants. tne^ Setts, are owners of No. 124 ; the defendant Tara Soon- 

- — oery, of No. 12 d : the next group of defendants, of No. 126, which is a 

7 C. 665. trustees : and the defendant Shama Churn Dey. 

premises have no frontage on the street, but are 
.eached by a ane running first north from the street, and then west along 
the south of the plaintiffs premises. The defendants’ houses all have a 
frontage to the street, but also abut on the lane. 

The plaintiffs’ complaints are three — 

1st. That the defendants use the lane for the passage of mehters and 
the cleaniD^of bbeir privies. 

^nd. That they, or some of them, have used the western portion 
for drainage of their houses. 

1 • eombined together to pull down a wall erected by the 

plaintiffs to prevent their access to the lane. That the defendants did 
combine to do this is admitted. 

The plaintiffs allege themselves to be owners of the soil of the lane, 
and claim to treat the defendants as trespassers. Thev put their case in 
the alternative as one of obstruction of their right of way over the lane. 

The rights of the parties have been contested with much pertinacity 
both hero and elsewhere, and this is natural, for the value of their respec- 
tive Imusos must he materially affected by the result of this case. 

pie case is. to my mind, one by no means free from difficulty. 

1 j all the houses in question, together with a good deal of 

land besides, was conveyed by Bydonath Dutt and others to Gooroo 
Ohum Son many years previously to October 1.^64. [668] ft has, however, 
been shown. I think very clearly, that Gooroo Churn was a mere 
benamidar for his father (iunga Gobind Sen. with whose money the 
land was bought. And on the 4th of October 1H64 Gooroo Churn 
conveyed whatever remained unsold of the property to his father. 

land so sold hail a comparatively narrow frontage to Bulloram 
Dev s Street on the south ; on the north it was bounded hv what was 
then an open public drain, having generally some depth of water in it: 
on the east it was hounded by the land of other persons : on tlie west by 
the larul of other persons, and by the drain already mentioned. It was 
thus completely landlocked except on the south. This is now changed, 
because the drain has been covered over and made into a lane. 

Prior to the sale to Gunga Gobind Sen in the name of Gooroo Churn, 
the lan<l was partly waste and partly tenanted. There was no defined 
lane where the present lane is. The tenants made their way amongst 
the huts as best they could. 


7 C. 665. 


The Sens bought with a view of re-selling in plots for building, and for 
that purpose they laid out the lane in question. The exact order of events 
is not very clear upon the oral evidence. Gooroo Churn’s deposition in a 
former suit was put in by consent. He contradicted himself a good deal 
as to whether the lane was made before or after the earlier sales of land. 
His brother Doorga Churn Sen was examined. He says, the lane was 
reserved before the conveyance to Gungamoney, which was very nearly 
the first in date. I think it clearly appears on the evidence, that, from 
the time the lane was made, all the tenants, upon all the lands ultimately 
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plotted oub and sold, used it as they pleased. Indeed, as it completely 
out the property in two by a line running east and west, this must have 
been so. 

On turning to the documents the order of dates becomes, I think, 
fairly clear. 

On the 26th of November 1862, there is a conveyauce bo Issur 
Chunder Day and Sbama Churn Day of a portion of No. 127. In that 
conveyance the lane is not mentioned. Bub six days afterwards, on the 
'2nd of Dacember, two sales take [669] place. One is to Kunnuckmonoy 
Dossee, of No. 117 (the position of which is shown on Mr. Bayne’s plan), 
together with your pathway to and from the said land.” Therefore, at 
that time the eastern arm of the lane was in existence. On the same day 
there is a sale of No. 126, and the northern boundary described as “ the 
•ryobti road.” 

On the 6th of December, four days later, there is a sale to Gunga- 
money of a part of No. 121. The northern boundary is “ a narrow 
passac^ of six feet in breadth;” and the eastern, ” a gully six feet in 
hreadili.” And on the same day No. 125 is sold, the northern boundary 
-being described in the same words. 

The fair conclusion from the evidence seems tome to bo, that the 
lane was in existence, and was in use by the tenants upon all the various 
portions of the property, when the series of sales in question commenced. 

So far I have examined certain of the deeds in evidence all prior to 
-the first conveyance to tlio plaintiffs, only with a view to ascertain at 
what time the lane began to be used. It is necessary, however, to coo- 
sider those and other deeds more carefully in order to ascertain wbat 
rights over the lane tl)ey conveyed to tlie various parties concerned. 

The plaintiffs’ title commences witli a conveyance to them from 
‘Gooroo Churn Sen of No. 120, dated the i7th of March 1863. It describes 
the plot sold as bounded "on the south by the land of tlie said Gooroo 
Churn Sen, out of which ho has allowed a passage six feet broad, 
running almost straight west to east, and terminating in another passage 
leading to Bullorarn Doy’s Street, and whicli two passages the said Gooroo 
■Churn Sen hath granted and allowed, and doth hereby gi-ant and 
allow, as the passage for the said Chunder Cooroar Mookerji, Gungadhur 
Mookerji, Gopal Chunder Mookerji, attd Ram Cally Mookerji. tbeir 
heirs, representatives, and assigns, and all the other purchasers of the 
northern portion nf tiio said piece of land; No. 68-7.” Another deed, 
dated the 27tl) of July 18G3, executed in consequence of a change in 
the direction of the lane, declares, that ” no one shall bo able to throw 
sweepings or filtli on the said road, or make it unclean.” By a deed of the 
•5th of Juno 1872. (iooroo Cliurn Sen purported to convey to [670] 
the plaintiffs the soil of tlio lane in <iuestion. .\nd by a deed of the 9th 
of Juno 1873, No. 19 was conveyed to tlie plaintiffs. 

The effect of tlie deed?, prior to tliat of the 5tli .Juno 1872 has already 
been decided by an .Appellate Bench of this Court, and that decision I am 
hound to follow. It was to the effect that the plaintitls took no title to 
the soil of the lane, hut only a right of way. That right would, of course, 
he subject to any right previously granted to other persons. And it 
would not interfero with the right of the owner of the soil to grant sub- 
sequently any rights over it to other persons, jjrovidod they did not con- 
flict with the right granted bo the j)laintiffs. 

Nor can tlie dcetl of the 5th of June 1H7‘2 alter the case. Gooroo 
•Churn ha«l, from the first, been a mere banamitlar for his father. He had 
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in 1864, conveyed everything to his father. The plaintiffs, therefore, 
cannot, as against the defendants, gain anything under that deed. 

itie J'lghts of the various defendants must be examined separately. 
Tne title to No. 124 begins with the conveyance of the 6th of 
Odceraber 1862. which describes the property as bounded on the north 
and east by the passage and the gully. It is at least doubtful whether 
that description would of itself carry a right of wav over the passage. See 

fvdkes\i) v. Karr (2) and Espley v. 


The deed goes on to grant, amongst other things, all “ways, paths. 

passages to the said hereditaments and premises belonging . 

-or reputed so to be ... or with the same . . . now or at anv time or 
times heretofore held or used and the question arises whether these 
latter words earned the right to use this passage. 

About the law applicable to this question, there is, I think, no doubt, 
ibe words appurtenant ‘ or belonging ’ will ordinarilv carry onlv actually 
existing oasemonts. and therefore will carry no right over the land of 
the grantor— IF^ta/fci/v. Tompson (4). Darloxu v. Rhodes (5), Pheysey v. 
henry ((>)— though [6?l] it would seem that, under certain ciroum- 
.^ances. even these words might have a wider construction: Morris 

rjiifjmgton ( 7 ). 

Where lurbher words are used, such as those in this deed. ‘ there 
withheld or used.’ the case is different. Those words will curry a way 
lormerly enjoyed as an easomont, but as to which the right has boon 
suspended by unity of possession : James v. Plant (8). On the other 
hand, such words will not carry a way made by the owner of both 
properties during the unity of possession for his own greater convenience 
in the use of the two properties jointly : Thomson v. Waterloio (9) and 
Laiujlcy Hammond (10). Where again, during the unity of possession, 
a way, which has never existed as an easement, is In fact used for the 
convenience of one of the teneinonts afterwards severed, the authorities 
show tliat the words in question are large enough to carry it : Kooystra 
V. Lifcn.s (11), Watts v. Kelson (12), and Kay v. Oxley (13). 

I bliink the facts of this case bring it within tlie last of these three 
classes of cases. The lane in question was certainly not made by the 
vendor Gunqa (iobind Son for the more convenient use of the property as 

'** h’s own hands. It was m-ule witli a view to the sale of 
the land in plots, for the l)enoHt, as I think on the evidence, of all those 
who might purcliaso; and it was used, I tliink, by the tenants unon all 
the plots prior to the sale of No. 124. In my opinion, therefore, the 
original deed of conveyance gave the purchaser of that plot a right of way 
over the lane. 


The suhsecjuent conveyance of a further portion of No. 124 does not, 
I think, atlect this question. 

Tl)o titio bo No. 125 is also based noon a conveyance of the same 
(late, the 6th of Oecember 1862, wliich contains exactly similar general 
words, Tliat deed, therefore, also gave, in my ju<lgmetit, a right of way 
over tlio lane. The subsequent conveyance of a further portion does nob 
affect the matter. 


(1) 2 C. and C. 9G 
(U 1 B. and P. 371. 
(7) A Taunt. 24, 

(lOJ L.R. A Exch. IGl. 


(2) 1 Taunt. 495. (3) L.R. 7 Exch. 298. 

i6i 1 C. and M.439. (Gj IG M. and \V. 434. 

■8> 4 A. and E. 749. (9) LR.fi Eq. 36. 

(II) 5 B. and Aid 8.50 (12) L.R. 6 Ch. 166. 

(13) L. R. 10 Q. B. 360. 
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The title to No. 126 rests upon a oonreyance of the 2Qd [672] 
Hscember 1862. That is a Beogali cooveyance, and describes the plot 
sold as bounded on the north by the ryotti road ; but it contains no words 
appropriate to pass a right of way. 

.\nd the subsequent conveyance of a further area does not, I think, 
carry matters further. 

The title to No. 127 rests upon a oonveyance of the 26th of Novem- 
ber 1862. which contains general words as to ways similar to those in the 
dead I have already considered. 

.\nothor document has to be considered in connection with Nos. 125, 
126 and 127. That is a deed, dated the 23rd of -July 1864, between 
^ooroo Churn and the owners of the lands in question. It is subsequent 
to the first conveyance to the plaintiffs, and cannot, therefore, convey any 
right inconsistent with those given to the plaintiffs, but it might well 
give any right not inconsistent. The object of the deed was to give a 
means of draining the premises in question by means of a drain which is 
shown in the map running towards tlie north along with the west 
boundary of the plaintiffs' land. 

The deed, as translated in the first place by one of the Court tran- 
slators, runs thus : “ In the year 1269 I sold to you several parcels of land 
for your dwelling-houses. For the purposeof passing in and out therefrom, 

I gave you a lane, and as disputes and quarrels have arisen amongst you 
in respect of keeping a watercot>rse or drain by the side thereof, in 
order to settle such disputes. 1 fix the price of a strip of land and then 
it goes on to describe and convey the strip of land running north. 

The deed so translated expressly declares that the lane had been 
granted to the persons in question, and such a declaration would, I think, 
be a perfectly good grant to any of them wbo had not a right of way 
already. 

A question was, however, raised as to the correctness of the transla- 
tion. and I referred the matter to Mr. Owen, the Chief Interpreter. He 
reports that the words of the deed are capable of two meanings. They 
may express a passage ' into ’ your lands, or a passage ‘ within ' your 
lands, in the latter case only describing the locality of the lane ; there 
being this arnbiguitv, the context and tlie circumstances existing at the 
[673] time must be looked at. The ol>jocC of the <loed was, as appears 
from its terms, to settle a controversy and to give a mode of drainage to 
the north. The controversy was as to the keeping of a drain at the side 
of the lane. Toe <irain was part of the lane as appears from the evidence 
of Mr. Bayno ancl other witnesses. The controversy was. tlierefore, about 
the use of this lane by the owners of tho houses in <)uestion, and the grant 
Was of a drain running north which could only bo reached from those houses 
by using tho lane. Under those circumstances I think ‘I have provided’ 
must mean. ‘ I have provided for you;’ and, therefore, tiiat a right of way 
passed to any of tho parti(!S to that deed who had not one before. 

Tne result is that, in my opinion, the owners of Nos, 124, 125, 126, 
and 127 have equally, with tho plaintiff.s, a right to use this lane. 

I have now to consider whether tlie plaintiffs h-ivo shown any right 
to relief in respect of any of their grounds of complaint. 

With respect to tho wall which tho <lofendants pulled down, I have 
stated my reasons for holding that the plaintiffs are not tiie owners of tho 
soil of tho lane, aud that the defendants have a right of w.iy over it. The 
defendants had. therefore, a right to pull down tho wall erected to exclude 
them from the lane. 
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Triv on di-aiD, it may probably be that, as against the plaintiffs, 

whose grant was of the use of a way six feet wide, none of the defendants 
Original right to use any part of the lane as a drain. But I think it clear 

p drain has been in use for many years, and that the owners of 

1^5, 126, and 127 were allowed, without objection, to arrange the 
7 C. 665. drainage of their houses with reference to it. Mr. Bayne shows it to be- 
an old brick-drain, and I have no doubt it must be as old as the drain 
running north with which it connects. It has not been shown that the 
plaintiffs have suffered, or are ever likely to suffer, any inconvenience 
from it, the more so as it is in a part of the lane some distance beyond 
the door of their houses. Under these circumstances. I think it is too late 
for them to come now and ask for an injunction. 

The remaining ground of complaint is as to the use of the lane for the 
passage of mehters and the cleansing of prives ; [674J and as to this the 
rights of the parties are not quite so easy to determine. 

I liavo said that, in my opinion, all the parties concerned have a 
right of passage over the lane. One, liowever, who has a right of passage 
must not, any more than the owner of the soil might, use it in an exces- 
sive or improper manner so as to obstruct the exercise by others of their 
rights. And I think it was rightly argued tliat the number of persons 
using the lane in a particular manner may be taken into account; because 
that which might be no nuisance if done by one, may become a serious 
nuisance if done by many — Thorpe v. BntmfiU (1). 

.-Attention w-as called to the fact that, in tho former suit, already, refer- 
red to by the now plaintiffs, against the owner of No. 114, the latter was 
restrained from cleaning his privies by the lane as being an obstruction 
of the plaiutills right of way. But that does not conclude this case. In 
that case it was decided, on the evidence given, that the plaintiffs’ use 
of the lane liail fieen materially obstructed. This case must be decided 
on its own evidence. 

In the second place, that was a suit against a mere wrong-doer, 
who had no right to go upon the lane at all. 

In the third place, at tlie time of the transaction then under consider- 
ation, tho Municipality had not taken charge of the cleaning of privies; 
it was provided for by tho occupiers of liouses themselves, so that the 
then defendant was responsible not only for the fact of cleaning the privies 
through tho lane, hut also for the mode in which it was done ; whereas the 
present defendants, though they are, no doubt, liable for using the lane for 
that purpose, if it be wrong of thorn to do so, are not, in my opinion, res- 
ponsible for any negligence or impropriety in the mode in which tbo Muni- 
cipal mehters carry on their duties. 

It appears to mo that a right to use a passage enjoyed as incident to a 
house, must in general include, a right to use it for all ordinary household 
purposes, for tho Passage of meliters among the rest. The circumstances 
existing at and f)efore tho «late of the plaintiffs’ conveyance strengthen this 
view. The wlioloof tho land brought by Gunga Gobind Sen was being 
[675] sold off' in plots for building, and all the plots, except the four 
liaviug a frontage to the street, were completely landlocked but for this 
lane. It must have been evident, therefore, at the time the plaintiffs 
bought, tliab the lane must bo used by mehters, and the practice has 
been in accordance with this. It is clear that the occupiers of the plots 
to the east, Nos. 115, 116, 117 and I think il8, sent their nigbtsoil to the 


(1) L.R. 8 Cb. 650. 
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street by the iaoe until other means o( egress were provided by the owner 1881 
of No. 117 purchasing other land to the east, and the turning of the open July 20. 
drain into a lane. The occupiers of No. 119 did the same until the plain* 
tiffs purchased and added it Co their house. The occupiers of Nos. 121, Original 
122, and 123, sold after the plaintiffs purchased, did the same. The CiVIL. 

plaintiff, who was examined, admitted that he has done so too, at least 

at times. I am satisfied too, that the soil from the several defendants’ 
privies has always been removed by the lane. No doubt, there is much 
oontiicb of testimony about this. Most of the plaintiffs' witnesses declare 
that the defendants' privies were, till June of last year, ahvays cleaned 
through the houses to the street. But one of the plaintiffs' witnesses, Hari 
Madhub Lahiri, who lived, in No. 127, from about 1876 to 1878, admitted 
the contrary. And Mr. Bayne's evidence as to the constructiou and 
arrangement of the houses and privies makes the plaintiffs' story incredible. 

Indeed, in the case of No. 126, the temple, it is all but physically impossible. 

These considerations are, I think, suilicient for determining how far 
the plaintiffs are entitled to redress in this matter of the privies and the 
mehters. 

When the evidence for the plaintiffs is closely examined, their com- 
plaints seem bo me to resolve themselves into three, — 

First, it is complained that the lane is used for the passage of mehters 
with nightsoil from the defendants' premises to the street. For the 
reasons I have stated. 1 think the defendants have a right to this extent to 
use the lane. And 1 do not see any evidence that this alone really obstructs 
the plaintiffs’ right of way. 

Tne second comolaint is, that the melitors arc in the habit of placing 
tubs of nightsoil in the lane, and letting thorn stand. [676j there. And 
this, it is said, and I have uo doubt said with truth, is a serious annoyance 
to the piaintifis' customers coming to and from their premises in tlie 
early morning. It is further said, and I doubt not with truth, that 
the same practice hinders the plaintiffs in moving casks and cases 
of goods along the lane from their godowu to the street. This prac- 
tice is shown, I think, on the evidence bo be wholly improper; and 
I shouhl be quite disposed to restrain it by injunction in tiiis suit if I 
coubl ; but (suljjftct bo what I have to say al>oub certain of the premises 
in question) I think it has also been snown to be wholly unnecessary. I 
do not SCO, thoreforo. how the defendants can he made answerable for 
what is apparently the negligence or misconduct of the Municipal mehters. 

The plaintiffs must ad<iross themselves bo the officers of the Municipality, 
and if this unnecessary nuisance should continue, the plaintiffs would not 
be without remeily. 

The third complaint is. that certain of the dofondants actually clean 
their privies direct on to the lane This is not the case with No. 124. 

In that house the only entrances to tlie privy are upon the premises 
themselves. The privies therefore are. anil must be, cleaned upon tlie 
premises. And if anything is done heyond simply cirryingtho nightsoil 
from the backdoor to the street, tlio fault lies with tlie mehters. and the 
case is the eatno with No. 120. 

But with Nos. 120 an.l 127 it is otherwise. Tnose promises are so 
constructed tiiat the mehter s doors are in the lane, anrl the privies are 
cleaned <lirect into the line. I am sitisfied on the evidence that this is a 
cause of serious atinoyaiice, ami [ think it is entirely in excess of any right 
of the defendants occupying those premises. Mr. Bayne said, no doubt, 
that everything beyond the mere carrying away of the nightsoil might bo 
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done on the premises. But these cases must be looked at, not with 
reference to abstract possibility, but practically. And I think it quite 
clear that so long as the present state of things continues, these defend- 
ants will be improperly using the lane and causing a nuisance to their 
neighbours. They may m ike whatever doors they may find necessarv, 
but they must clean their privies on their own premises. An injunction 
will issue ^677] restraining the defendants Tarasoondery, the owner of 
No. 125, and Shama Churn Dev, the owner of No. 127, from using their 
present mehter’s doors for cleaning their privies into the lane, or otherwise 
using the lane in connection with the cleaning of their privies, except 
merely for the carriage of the nightsoil from their premises to the street. 

The plaintiffs will recover their co.sts on scale No. 2 from the defend- 
ants Tarasoondery and Shama Churn Day. As against the other 
defendants, the suit will bo dismissed, and if any extra costa have been 
incurred by reason of those defendants having been joined, the plaintiffs 
must pay them. 

Attorneys for the plaintiffs: Wilson and Chatlerjec. 

Attorneys for the defendants: Harris iC Co. 


7 C. 677 = 9 C.L.R. 233. 

APPELLATE CIVIL. 

Before Sir Richard Garth, Kt., Chief Justice, and Mr. Justice McDonell. 


Raman.vth Dass and another {Plaintiffs) v. Boloram Phookun 
AND OTHERS {Defendants).* [23rd June. 1881.] 

Mortgagor a^ui Mortgajjee — Mortgage botul — Mmicg-Decree^Morigage Decree — Lien — 

Sale in EJ:ecniion-ptirchastr^ 

Whore ft mort^;i;;;cc obtains a dccroa his lU'^rtgigor for sftlo of the 

mortKa^eeJ property to his debt, hccinnot sell that property roservin^ 

hi^ own rights over it, because it is for the very purpo.ss of satisfying those 
rights tint the sale is mide And if. iiistoid of obt^iniog a decree for the sale 
of the niortg iged property, the mortgagee obtains only a simple money*decree 
and sells tin mortgaged property under it. ho is pruci^oly in the same position 
as far as his own interest is concerned In either case, tbo purchaser at the 
Of ccutioQ salc takes the property .sold freed from the mortgagee's Jiea. 

[678] But where the mortgagee puts up the mortgaged property for sale at a 
time when the mortgagor has no longer any interest in too proporcy, th^n nothin 
parses by the sale and the ezocu'ion purchaser does not get any benefit from the 
fact that previously to tbe sale the mortgagee bad a lien on the property. 

Sund Emam Momtazoodeen Mahomed v. Raj Coomar Dass (11, Oopee Bund^ 
hoo Shantra Mohonattar v. Kalee Pado Dmerjre Ramkant Roy v, Rajktshore 
Deb (31, Khub Chand v. Kiiian Das (4(, aid Doosmoney Dossee v. Jonfnenjoy 
Mullick (5), discussed and explained (6). 

[Cons.. 32 C. 891 = 0 C W.N 728=1 C L.J. 371 ; R., 10 A- 520 (524) = 8 A.VV.N 210.] 

In January 1871. one Jogessur Gossami borrowed Rs. 600 fi'om a 
ladv named Basiinti Priya, for the repayment of which lie gave lierabond, 
jilodping a tenure, which he liold from Government, containing some 866 
bighas of land. 

* Appeal from ADpellnto Djort-e, No. 1748 of 1879. against the decree of W- E. 
Ward, E^q., Judge of the Assam VhMo.v District, dated the 5th May 1879, reversing 
the decrio of Baboo Shib Pro=ad Ghuckerbutty, Extra Assislant Commissioner of 
Gowhatty. dated the 3rd November 1878. 

(I) 14 Li.L R. 408 = 23 W.R. 187. (21 23 W. R. 338. 

(4J 1 A. 240. If») 3 C. 363=1 C.L.R. 446. 
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Jogessur’s rent liaving fallen into arrear, the Government sold a per- 

Basunti s mortgage being a specially registered one. she. subsequently 
to the defendants purcliase. sued Jogessur upon his mortgage-bond, and 
obtained a money-decree under s. 50 of Act XX of 186G. 

In execution of that dearee Jogessur’s entire tenure was put up for 

sale, including the portion which had been purchased by the defendant; 

and the plaintiff Ramanatli purcliased that portion for Rs. 241. ^ 

--yter tlie purchase, the plaintiff got his name registered in the Col- 
lector s books as the Government tenant of the lot which lie had purchas- 
eel, and obtained possession of it. 

Thereupon the defendants, wlio had previously objected to tlie 
attachment of his 261 bighas in execution of Basunti Priya’s decree (but 
whicli objection was ovorruledi. brought a suit against Basunti under the 
impression that she. and nob the plaintiff Ramanath, was tlie real 
auction-purcliaser of the lot ; and in that suit he prayed to liave the sale 
cancelled, to have his own name registered in the Collector’s book as 
tenant, and to liavo possession jjiven to him. 

[679] In this suit Basunti never denied that she was the real auction- 
purchaser. and the result was that the defendant obtained a decree. 

In execution of this decree Ramanath was dispossessed. He then 

applied to the Civil Court, under s. 230 of Act VIII of 18.59. to be restored 

to possession : hut the .-\ssistant Commissioner who tried the case 

dismissed liis suit, upon the ground that he liad purchased nothing at the 

sale. Tilts decision was upheld on apjieal by the Deputy Commissioner- 

and on special appeal to this Court the same result followed. It was 

observed, howovor, by the learned Judges of the Division Bench that 

although they were unable to agree with the lower Courts that Ramanatli 

had purcliase.I nothing, tlioy were not prepared to say what ho had 

purchased. They suggested that ho might have acquired' the mortgagee’s 

hen. but even if he had. they considennl that it woulil not have entitled 

him to recover possession in that suit. This present suit was then hrou-'ht 

by the plainfilT Hamanath against Boloram to recover the Hs. 241, which 

he paid at I he sale, professedly for .fogessur s right, title and interest in 
the 2liJ l)ighfts. 

Tlie Mimsif g.ivo the plaintiff a decree for Rs. 211. upon the “round 
that Boloram was liable for the mortgage-debt in proportion to the*’ value 
of his ^lare in tlie mortgaged iiroperty. He appeared to consider that tlie 
jligh Court had already decided in Iho former case that the plaintiff 
Ramanath hail acquired bv his purchase the mortgagee’s lien and lie 
abstained from deciding, wliat was in fact the main question in the suit 
^vhethel• the plaintiff had in fact imrehased the mortgagee’s rights at the 
6Xeciition“salo. 

In woul.I appear that the Munsif fixed Rs. 211 as the sum to 
'vhich the plaintiff was entitle<l. as being prosumahlv the amount of the 
njorti^a^ee 8 lion upon tho 201 bij*l)as. 

The uefondant Boloram appealed, and the District Judge levorse.l 
the Munsif’s decree. Thu plaintiff appealed to the High Court 

appollintr fioikanl Nnth Doss for the 

[685] Baboo B,in,,>ih>‘.-dhur Sen for the respondent. 

iho following judgments wore delivered : 
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JUDGMENTS. 

Garth. C. J. — In this case I tliink I cannot do better than adopt 
the statement of facts niad-i by the Court below. (His Lordsliip then 
stated the facts as above and continued) ; — 

The Judge in the Court below has, in my opinion, dealt with the 
question with great care and judgment. He considers, and I think rightly, 
that, notwithstanding the observation made in the special appeal by the 
learned Judges of this Court, he was bound to determine tlie question 
whether the plaintiff had purchased the mortgagee s rights at the execution- 
sale. He thought, in the first place, that those observations were not 
necessary for the determination of the special appeal : and in the next place 
tliat the learned .Judges had in fact declined to give any definite opinion 
as to wliat interest, if any, the present plaintiff had purchased. In this 
view I quite agree. 

Having tlien very fully discussed the leading authorities upon the 
question, atid especially the Full Bench judgment in the case of Si/ud 
Kmani yiomlazooddce Mahomed v. liaj Coomar Das (1), the District -Judge 
arrived at the conclusion, tliat Ramanatli did not purcliase the mortgagee s 
riglits at the sale, and consecjuently that his suit sliould be dismissed. 

On aiipeal to this Court tlie point has boon argued very ably by Baboo 
Mohini Mohun Roy, tliolcarned pleader for the appellants, wlio has called 
our attention to several cases which have followed tlie Full Bench decision. 

Having laken time to consider our judgment, and having more fully 
examined these autliorities, I find nothing in any of tliem which, in our 
opinion, supports tlie appellants’ contention. 

Tlie Full Bench Ruling, as I understand it, amounts to no more than 
tliis, that whore a mortgagee obtains a decree against his mortgagor for sale 
of the motgaged property to satisfy his debt, he cannot sell that property 
reserving Ids own riglits over it, because it is for the very purpose of satis- 
fying those rights that the sale is made : and it would he contrary ‘I- 
justice and to tlie avowed object of the sale, to allow the mort-L6 J 
gagoo to s(*ll the property for the purpose of satisfying his debt, and jo 
to reserve his mortgage rights as against the purchaser. 

Then the Full Bench further decided, that if, instead of obtaining a 
decree for tlie sale of the mortgaged property, tlie mortgagee obtains only 
a simple monev decree, and sells the mortgaged property under it, le 
preciselv in the same position, so far as his own interest is concerned, as 
if he had obtained a decree for sale. In either case, when he sells tno 
property, he sells it with his own lion; or perhaps, the m^ro accurate anci 
less misleading expression would be. that lie sells it free from ns lo . 

But how ‘can this ruling of the Full Bench assist the 
argument in this case It seems to us to be quite beside it. I'Hleu'h tnc 
reasoning of the Full Bench seems rather opposed to the appellaius co 

tention. , 

Wlieu the inortgageo puts uj) for sale the mort^ajjoi s pi ope . < 

soils it, liis hen passes with the proeerty. because, having ‘ 

nature ami object of the sale, the lien is insmarable from the piopo >. 

But when tlio mortgagee professedly puts up the mortgagor s 
for sale, hut in fact sells nothing, because the mortgagor ^ 

to sell, why should the mortgagee’s hen pass to the i 

reason why it passes in tlie otlier case is ontirel> a bsen t n ^ 

(D 14 B. L R. 408 = 23 W. R. 137. 
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!?■ a judgment-creditor, under 
colour of selling his judgment-debtor’s property, to sell his own. 

liesides which. It appears to me. that if the appellants’ contention 
weie correct, it would defeat the very object of tbe Full Bench, which 

rt®* selling the mortgaged property reserv- 
ing to himself his own lien. o . . 

Suppose a case of this kind. A mortgages a property to B. and then 
sells his own interest to C. B sues A for the mortgage-debt, obtains a 

and puts up /I’i- right, title, and interest in the property 9 

At tlio same time B also sues C. praying that the mortgaged property 
in O s hands may be sold to satisfy tiie mortgage-debt ; and he obtains a 
decree to that effect. 

The sale under the decree against A takes place first, and D, [682] 
becomes tlie purcliaser. The property is then sold under the decree 
{igainst C, and K becomes the purchaser. 

Ui^ler wliich sale does the mortgagee’s lien pass? 

If the contention of tlie appellants’ pleader is correct, it passes by the 
lust sale, and yet the consequence of this would he. that E, under the 
second sale, would have bought tlie mortgagor’s property, subject to the 
mortgagee’s lien which would then lie vested in D. In other words, the 
mortgagee would tlius have been enabled to do that which tlie Full Bench 
considered to lie contrary to justice. — namely, to sell the mortgagor s 
interest for pa\ inent of Ins mortgage-debt without giving the purcliaser 
the benefit of his own lien. 

I only think it necessary to notice a few of the authorities to which 
our attention was called by the appellants’ pleader, because in our view 
of the case, tho\' do not support his argument. 

One was the case of Gopec Bnndhuo Shandm Mohapntur v. Kaice 
£ udo Banrijeell). In that case the plaintiff and defendant both took mort- 
gages of I lie same jiroperty from the same person. The plaintiff had two 
uiortgagos. both of which were prior to that of the defendant, lie sued 
upon the last of his mortgages, obtained a decree, and in execution of 
that decree liouglit tbe property iiimsclf .\fter tliis the defendant brought 
a suit ujion bis mortgage, obtained a decree, put up tlie property for sale 
bocaine himself the purchaser, and obtained possession. The idainliff then 
brought a suit to recover possession from tlie defendant upon tlie strength 
of Ins own prior jnncliase. aii<l lie obtained a decree for possession infill 
the Courts. In the iligb Court tbe learned Judges thought it right to 
'uako a declaration that, upon the defendant’s paying to the plaintiff the 
sum due to the latter upon tlie first of the plaintiff's inortga-es the 
Uofenclant should heconie the holder of llie first cliarge upon the luopertv 
but tins, as I take it, was not heeause the defendant had bought anythin.* 
urn er the .sale m e.Necution of his de.aoo. hut because, being tlie mort.>a.>ec° 
be had a right (milepeiuleiit of his deeree) to lodoeiii the fir.st mortgage” 

NVe were then referied to the case of Ham K„nt Hoi/ v '^Hni- 
fci.dtor,' U,d} (d). In that case the plaintiff’s vendor had pui-[683l 
Chased cert im property from .1, and the plaintiff in A's right sued 
■ft. A. for iiossessioM. H. A's defence was that A had mortga-ed tlie 
property under certain lumds; that a decree had been obtained hv tlio 
mortgagee upon tho.so bonds: aii.l that, in execution of that decree H K 
had pumlia^d tlie property in question, and obtained pos.sossion. ’The 
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plaintiff then brought a suit to recover this property from R. K., upon 
the ground that he had purchased it before the attachments under which 
R.K. had purchased, and the lower Appellate Court found in favor of 
the plaintiff, upon the ground that it R. K. had aoy rights under the 
mortgage-l>onds, he should have enforced them against the plaintiff in 
another suit : but the learned Judges of this Court considered, that as 
they had all the parties before them, they might adjust their rights 
in the one suit without compelling R K. to bring another suit to establish 
liis lien. We do not understand that the point which we have to deter- 
mine here was ever argued or present to the minds of the learned Judges 
in tliat case. 

.\notlier decision to which we were referred is that of Do-s? Money 
Dofi$ee v. Jonmeiijoy MuUtck (1). The judgment in tliat case lias now been 
virtually overruled by a Full Bencli — Joumenjoy MuUick v. Doss Money 
Dossre (2) ; but even if tliat case were good law, it would not have assisted 
the appellants’ argument, because I tliink that the High Court meant to 
decide, not tliat tlie lien passed to the plaintiff under the sale, but on tlie 
contrary, that either by obtaining tlie decree itself, or by the sale under it, 


the plaintiff' liad lost his lien. 

The last authority cited, to which I think it right to refer, is the Full 
Bench judgment of the Allahabad High Court — Khi'ib Chand v. Kalian 
Doss (3). The Court there diff ered in some respects from the Full Bench 
of Calcutta and there is much in that judgment, more particularly in the 
observations of Mr. Justice Turner, which deserves our best consideration: 
but X find nothing in that judgment which, in my opinion, supports the 
appellants' contention hero. 

[684] Wo have had some doubt whether, having regard to the diffi- 
culty of the subject, and the apparently contradictory nature of some of 
the decisions upon it, wo ought to refer this case to a Full Bench; but, on 
the whole, we do not find that any of the authorities are so opposed to 
our present view as to render that course necessary. We, therefore, dis- 
miss the ajipeal with costs. 

Mc:D(jn*ELL, J. I concur in dismissing the appeal. I would merely 
add, that it .seems to me. that all that the plaintiff' purchased under his 
sale, which was held umler the old law. was the right, title and interest 
of the mortgagor ; and as, at the time of the sale to plaintiff’, the mort- 
gagor ha 1 no right, titl*' or interest remaining, the plaintiff purchased 
nothing, and is not entitled to the relief he claims in the present suit. 


Appeal dismissed. 


{li 3 C. 363=1 C.L.R. 446. 


(2) 7 C. 714. I3t 1 A. 240 
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7 C. 684 = 4 Shome L.R. 228 =9 C.L.R. 444. 

APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Field. 


Bro.ienoko Koomar Roy [Plaintiff) v. Krishno Coomar 

Ghosk and OIHERS [De/enda7its).'‘ [25th July. 1881.] 

An order made UD'lers. 37. Bengal Rent Acf. (Beiig. Act VIII of lf>69) is a« 

y'“» of the definition contained in the Civil Procedure 
Code (Act X of 1877). and an appcil lies therefrom under the provisions of 

A proprietor of an estate or tenure his a r.ghl to make a general survey and 

measurement of the laud.s comprised in his estate, under the provisions of s 37 
of the Rent Act. without provi,,.. that he is in receipt of the roots, there being 
nothing m law wh.ch prevents him from making such a survey or measurement 
as IS contemplated by ss. 26 and 27. merely because his estate happens to be 
sublet to a riatnbor ol tenure-holders. 

The only excepted case is where there is a special .agreement to the contrary. 

In tliis case the plaintiff souglit, under the provisions of s. 37 of 
lieng. Act VIII of 1869, to establish his riglit to measure certain C6851 
lands comprised in Monza .Vkliari and several otlier inouzas. Ho aliened 
5 otv? purchased the zoinindari. at a rovomie-salo. on the 4th Octol)or 
1877, for Rs. 10,000, and duly obtained the salo-certilicate and deliverv of 
possession under the provisions ofs. 29. .Vet XI of 1859 ; that ho subse- 
quently, sent an aimn to measure all the lands of tbo zemindari sot out in 
the plaint, Inib tliat the defendants resisted such measuronient being 
made, and thorofore lie was oblif-ed to make tbo present application to tlio 

A number of tbo defendants appeared and filed written statements 
resistinf' tlio application on various grounds, and donving tliat tbo plaintiff 
liad any cause of action against tliem ; and the following issues were 
settled amongst others : — 

1. Is tbo suit untenable by reason of its having been brought against 
all the clefomlants jointly ? 

2. Is tlio suit bad on tiie ground of nonjoinder ? 

3. Is the plaint, or rather the application, tiofoctivo in consec]uoiico 
of the plaintiff’s omission to state tboroiri the (piantitv of laml held bv 
each of the dofon.lants, tbo kismut in which it is situated, and the value 

4. Was the plaintilV forp-erlv a l-annas shareholder in the zemin- 
dan, of which lie a|)phos lo make measurement on the strength of his 
having pmchaseil it ar a revenue-sale’.' And si.ould this application be 
uisalloweu in consequcMict^ tfiereof ? 

5. Snoulil the suit ho rejeefod because the plaintiff served no notice 
upon the dcteiHlant.s 

fi. Is the plainliff entitled to measure the lands of those defend tnf^ 
who say that thoy hoi, I thoso lan.l, in vi.-tao lonoot ' 

hoon o' f ‘ the lands hocauso ho luts 

oeen out of posseS'.ii;ii from before ^ 


* Appe.il from Original Decree. No. 270 of 18S0 iieamui a . , 

Oungachuru Sircar, Subordinale .TuJac of Dacca dated the 3lst Julv BAboo 
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Tlie lower Court found the first five issues in favour of the plaintiff, 
holding, tiiat although the plaintiff admitted that, previous to the purchase, 
he owned a 4-annas share in the zemindari, be was not on that account 
disentitled to the relief Im sought. 

■ With regard to the sixth and seventh issues the Judge 
found that the plaintiff intended to make a minute measurement 
[686] of the lands : that most of the lands were covered by howladari 
and other intermediate tenures ; and that most of tlie ryots held under 
such intermediate holders, and paid tlieir rents to them and not to the 
plaintiff ; and that it was admitted on both sides that the plaintiff was 
never in possession of the estate by receiving rent from the ryots or from 
the intermediate tenants. On these grounds, therefore, he held, that the 
plaintiff was not entitled to the relief he sought, and dismissed the suit 
accordingly. 

.\gainst the order tlie iilaintitf accordingly now appealed to the 
High Court. 

Baboo Srinath Dnss for the appellant. 

Ihiboo li'ish JirJinrii Ohose, Baboo Mohiny MoJmn Hoij, and Baboo 
Lull Mohnii Das for tlie respondents. 


JUDCnfENT. 

Tho judgment of the Court (PuiNSEP and FlKLD, JJ.) was deli- 
vered by 

Phinskp, J. — We think that tho judgment of the Subordinate Judge 
in this case is clearly erroneous. The plaintiff is tho purchaser of an 
estate at a sale for arrears of Government revenue, and he has brought 
tliis present suit, under s. 37 of tho Bengal Rent .\ct (Beng. .‘Vet VIII of 
1H09), in order to make a measurement of the estate so purchased. 

.-\ ])reliminary obiection was taken which we may well dispose of in 
tlie first instance. It is contended that no appeal lies in a case of this 
sort. We think, however, that the order made liy the District Judge under 
tlie pix)visions of s. .37 of tho Rent Act is a decree within the meaning of 
the tJelinition contained in the existing Code of Civil Procedure. Decree 
means “ tlie formal expression of an adjudication upon any right claimed, 
or defenee set up, in a Civil Court, when such adjudication, so far as 
regards the Court expressing it decides tho suit." This is the portion of 
tho ilotinition essential to the present case. Now tlie right here claimed is 
the right to make a measurement of tho estate, and it is quite clear that 
the Subordinate .fudge has adjudicated upon the right. But then 
[687] it is contemled that this was an application, and not a suit. \Ne 
think, however, that this objection is effectually disposed of by the language 
of the section itself, wherein we find tho following words : — The 
claiming the right to measure such land may apply, to establish Ins iigi 
to measure such land, in the Court which would have jurisdiction m case 
sucli suit had been brought for the recovery of such land.” The Legislature 
hero, ah hough it uses the word ‘ apply ’ in the first portion of the passage 
cited, has <loiiherately termed tliis application a suit in the cone u( mg 
words just<iuoted. Wo are then clearly of opinion that, having regarcito 
the provisions of s. 040 of the Code of Civil Procedure, this 

The Suhordimito Judge, dealing with the right of the plaintiff to 
make a measurement, says : — “With regard to the sixth and seven 
issues, which ought to he tried together. I have to observe, that, from 
plaint it appears, that the plaintiff intended to make a 
of certain land contained iu the zemindari purchased by him, but it is s i 
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is 

both sides, that the plaintiff, either before or after purchase, was never in 
possession of tlie estate bv receiving rents fmm ^ , t 

such circumstances I am of opinioiT tliat 
S m entitled to measure the lands, especially wiien he’seekjs 

to make a minute measurement of the mehal. ’ Now in the first nW 

ment'o rnake k minuL meat": 

ment of tlie niehal. if by that the Subordinate Judge means such a 
measurement as is contemplated by s. 38 of the Rent Law It is not seTout 
in so many words in the plaint under what section the plaintiff has 
apph.l to the Court, but if we refer to the matter of the plltt it is 

thft f!"® tlie case within s. 37 and 

that the.o h,„g .n the plamt which affords the details conte.nplatod 

o> s. 3H. Undei these ciicumstances we assume that this is a case 

<leal with it accordingly; and wo may further sav 
that the \akil for the appellant has assented to this view. Now s ‘^5 

nr niT follows " Every proprietor of an estate or tenure 

lU-ht^ nf *" of tlio rents of an estate or tenure, has tho 

light of making a general survey and measuronient of tho lands com 

fmnrdninr'' ' *'*' tliereof. unless restrained 

wTethei tl.r engagement with the occupants of tho lands.” 

Whctliei the uoids in receipt of tho rents of an estate or tenure” 

are heie to bo construed as qualifying as well ‘‘ proprietor of an 

be!m '''' other poison.” is a question as to wtiieh LheiJlias 

been some ditlcrenco of opinion. In tho case of RV.se v. Jfam Chumhr 

TMrr\i ^ ’ ‘’ocKlott upon tlic corresiionding section in Beiig \ct V of 
180-. Norman and Selon-Kair. JJ.. thought that they did. In tho l iter 
case of lianve An.shto Motet’ Dvbia v. Uom Xu/hec Sircar (2) tlio Court 
took a contrary view; and Seton-Kair. J.. appears to have chan-ed ^ 
opinion, and is at pams to show that tlie decision in the prior case nrn 
coeded on the ground tliat tlio plaintiff was seeking to establish a title 
whicl, was disputed. If tlio words he taken as qualifying ••other 
only, It may he said, tliat tho e.xpression '•other person in roeeiiiL^ of the 
icnts of an esta-e or tenure” implies that the person previously n entim.ed 

louts Ac. Tins construction would show it to he the intention of till 
Logisiaturo that oi.ly a proprietor who is in actual possession hy rece pt of 
rent - a flr/aclo and not merely a tie jure projniotor -can nieisui-..- n ' 

IS in accordance with other cases; sec Purcejan Khntoon v liuku,,/ rl ^ 
Chuckrrbutt,, (3). Knirr Doss Xuiuhe y. iLonuLcZu iwj 4 /Y 
Churn Mazinn-lar y. Mahomed Ahhas lihui/u io) ]f jnstcul of ‘ .f I 
word 'any- [689j had been tiscil. there iniglit have been YmY Yun f / 

It IS to ho ohsorved that the words “entitled to receive the lents of^rV ‘Y f ' 
or tenure “ are to ho found in s. 38. with wl.ich as a reu v • / 

^present suit is not concerned : hut do not oi^cur in s! 37. wl'dch is^'as 


(ll 7 W.R. .115. 

(4) 6 W.R. Act X. Ruh 10. 


(2J 9 W.R. 331. 
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follows : — If any person intending to measure any land which he has a 
riglit to measure, is opposed in making such measurement by the occupant 
of the land, Ac.” Now, in order to ascertain what persons have a right to 
measure, we naturally refer to s. 25 aU'eady quoted. If that section is to 
be constnied as giving the right to measure to persons in receipt of the 
rents and to those only, it is difficult to account for the use of the words 
entitled to receive the rents” in s. 38, while they are omitted from s. 37. 
It could scarcely have been intended to use the term * entitled ’ of 
a de jure title merely which was not also a de facto title. Such a con- 
struction would give a dangerous extension to s. 38. “Entitled to receive the 
' rents” probably means no more than “in receipt of the rents: ” and the natu- 
ral construction to bo put upon the omission of these words from s. 37 is, 
that the class of persons referred to in tliis section, and wlio have a right 
to measure under s. 25, is not necessarily tlie same class as is mentioned 
in s. 38 ; in otlier words, that the proprietor of an estate or tenure has a 
riglit to measure under s. 37 without proving that he is in I'eceipt of the 
rents. The case of Raj Chunder Roi/ v. KisJuai Chunder (1) agrees with 
this view. Tliere can lie no doubt that the plaintiff in the present case is 
the projirietor of the estate, and in this view it is clear tliat, as a proprietor, 
he lias the riglit to make a general survey and measurement of the land 
comprised in his estate. The defendants, in their written statement, do 
not deny the plaintiff s title : they say that they are not unwilling to 
pay him rent ; and although he has not. since his jiurchase, actually 
received anv rent from them, in all probability owing to this dispute 
about measurement, he is, nevertheless, the person admitted to be 
entitled to the receipt of the rents. There is nothing in the law which 
precludes the proprietor of an estate from making a general survey and 
measurement such as is contemplated by [690] ss. 25 and 37, merely 
because his estate happens to be sublet to a number of tenure-holders. 
The only excepted case is whore there is a special agreement, and no such 
special agreement is pleaded in the present case. Under these circum- 
stances, wo think the judgment of the Subordinate Judge must be set 
aside, and this case must be remanded in order that he thay proceed to do 
that which the law empowers him to do. The costs will bo assessed on 
tlio same scale on which the lower Court has assessed them, and will 
abide the result. 

Ajipeal allon-ed and case remanded. 


7 C 690. 

APPELLATE CIVIL. 

Before J/r. Justice Mitter and Mr. Justice Maclean. 


KROSElKli.vL MaliroN and ANOTHifill ( Difendants) 
alias Nanhoo Singh and another (Plaintid-s).'* 


V. GUNESH DUTT 
[11th June. 1881. J 


Liinifation -Time for prcientinj Plaint — Denej. Act VllloJ ISO^*, s. 3, Limitation Act, 
XV of 1S77, ^.5. 

'rbo provisions ol 5 of the LimitatioQ Act (XV of 1877) apply equally to 
suiC.H under the Bcngil Rent Act (Bent;. Act VIII of 18091- 

• Anpoal fr..Qi AppolUte Order. No. 297 of 1880. «i;*Jasttho order of H. 

Esq.. JudKy-if P,»tna. diUod tho 24tb June 1880, reversms tbe order of EaDo 
Surun L^il. .Muiisif of Hohar. dated tho 13ih Eobruary 1880. 

(1) 4 W.R. Act X. RuI. 16. 
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In a suit for rent, where it appeared that a deposit had been made in Court 
uuder the provisions of the Bengal Rent Act (Bong. Act Vill of 18G9). and that 
the SIX months allowed by e. 31 of that Act for the purpose of instituting a suit 
had expired on a day when the Court was closed for an authoriised holiday, but 
that tbo plaiQt had been filed on the first day the Court re«opened,— 

Held, that the provisions of s. 5 of the Limitation Act (XV of J877J applied to 
such cases, and that, conserjueotly, the suit was not barred. 

Golnp Notvluckha v Krishlo Chunder Dass Biswas ( 1 ) and Hussein 

Allt, V. Domelte (2} loUowcd. 

Purran Chunder Oliosev. Mull}/ Lall Ohose Jahira (3) dissented from. 

[F., 18 O. 631 (6341: Expl.. 17 C. 263 (266.; R.. L.B.R (1872-92). Vol. I. 338 f340).] 

This suit, which was instituted oq the 3rd December 1879, was 
brought to recover arrears of rent for the years 1284 to [ 691 ] 1286 
(correspooding with the years 1876 to 1879) in respect of Mouzas Barga- 
wan, Bozerg, Khord. Ao-. Pargana Behar, Zilla Patna. The plaintiffs 
allege.l that they lield and owned a share in the lands under and by 
virtue of a purchase, and that collections and realizations from the said 
share had continued to be made from before, and management and settle- 
ment thereof since, the cultivation season of 1286 F. S. (1877-1878) 
separately from the other shareholder : tliat. previous to that date, settle- 
ments at dilferont rates had boon entered into between their vendor 
and his co-sharelioldor and the cultivators, but that, in 1285 (1877-1878). 
the tenants, of whom the principal defendant was one, agreed, by a 
fresh settlement, for the ulaintilfs’ e-volusive share, to pay an addi- 
tional eight annas per bigha ; that, alter such settlement, the defen- 
dant and the other tenants had, at the instigation of their co-share- 
hoMor. ignored such settlement, and iloposited rent in the Civil Court 
misstating the arrears and the rents actn.illy due ; and that they first came 
to kuow of sii.iii ileposit on the 2>tli .leyt 1286 (3rd June 1879). 
Tne second defendant, being the son of the principal defondunt, 
aud living jointly and in coiiimensality with him. had been joined as a 
party ; but iio tiled a written statement denying all interest in the land iij 
question. Kfiosholal Mahton. llio princiiial defemlant, denied any such 
fresh settlement, lie alleged atnl pleaded payment in full up to the year 
1286 (1877-1878), and with respect to the rent due for that year, stated 
that it had boon deposited in Court under the urovi-iions of tlie Kent 
Act. 


The Munsif <lismi.ssBd the suit, nn the ground tliat it was barred 
under s 31 of Bong. .\<!t VlII of 1869, and that tlio (limitation Act 
(X\ of 1877) did not apiiiy to sucli suits; and although ho founri Ihat 
the rent in respect of 1‘2W6 had been deposited on tim 3rd Mtigh 1286 
(lUh January 1879) before it was duo, he hold that that did not alter 
tlie case. 

The .Judge of tlio lower .\ppcllato Court, while agreeing with the origi- 
nal Court on the point of limitation, had tlmt question arisen, held, that no 
RUoh point arose, and tlnit the deposit l)v tiui dofondatit was not a dejiosib 
Under the law, atnl that thoio.oro s. 31 of the Briif Act did not annly. 
Ho considered that. [692] as th.iroiit was notdiio Ull the Ist.Vssar 1286 
(5tli June 1879). an>l as it was deposited on (he 3rd Magh 1286 (l Ith 
danuars’ 1879), if. was not a depo df. u, compii nice witli the law. as tlio 
plaintills wore not houml to ar-cont r.ho rent before it was actually duo ' 
hikI that, as the provisions of s. 31 of Beng .\ct Vlfl of ISO;) were not 
applicable, the plainlills wore not haired l)\ limitation from recovering 
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the rent for the previous years, though they sued more than six months 
after the date of the deposit. 

He, accordingly, reversed the decree of the lower Court, and remand- 
ed the case under the provisions of s, 562 of the Civil Procedure Code 
for trial on its merits. 

The defendants now specially appealed to the High Court against that 
decision. 

Mr. H. C. ZIendes, for the appellants. 

Baboo Mohesh Chunder Chowdhry, for the respondents. 

JUDGMENT. 

The judgment of the Court (Mitter and Maclean, JJ.) was delivered 
by 

Mitter, J. — The plaintiffs instituted this suit on the 3rd December 

1870 to recover arrears of rent for the years 1284, 1285, and 1286 F. S. 
(corresponding with the years 1876 to 1879). The defendants alleged, 
that the rents for the years 1234 and 1285 (1876 —1878) had been paid in 
full, and that of the vear 1286 (1878-79) having been deposited under the 
provisions of tho Rent Act, the notice of such deposit was given to the 
plaintiffs on tho 31st May 1879. They pleaded that ’the suit, not having 
been instituted within six months from the 31st May 1879, was barred 
under tho provisions of s. 31 of tho Rent Act. 

The Munsif held, that tho suit was barred, while the Judge on appeal 
came to the contrary conclusion. The latter officer based his decision on 
tlie ground that tho deposit of tho rent of the year 1286 (1878-79) was not 
legal under the .Act, because it had not then become duo. 

It is contended before us, tliat the Ju ige is wrong in assutping with- 
out evidence that the rent was not due. .Mtliough we are of opinion 
that tho Judge ought not to have made any assumption of fact 
without taking evidence, still we think upon [6933 another ground that 
his conclusion is riglit. Tlio last day of the six months from tho 31st 
May 1879 foil upon an authorized holiday, and tlie suit was instituted on 
the first day the Court re-opened. 

Under these circumstances, we think chat the suit should be deemed 
to have been instituted within tlie time limited by the law. The days 
during which a Court remains closed should bo considered as non-existent. 
It is hut reasonable to hold this, otlierwiso great injustice might bo done. 
Tako, for instance, a case like this. plaintiff comes to file liis plaint 
on tho last day allowed by law. and linds that tho Court has been closed 
unexpectedly. It would be manifestly unjust to throw out this plaint, if 
filed on tho next day tho Court re-opened, as liarred by limitation. 

This Court has acted upon this principle in the cases of Ilosscin 
AUi) V. DoincUc (l) a.nd Dabee liawoot v. llceramun Aliihatoon (2). We 
aro aware of a contrary ruling in riirran Chunder Ghose v. MuUy ^Lnll 
GhoncJahim (3). This last-mcotionod case was decided when .Act 

1871 was tho general Uimitation Act. Tliat law is no longer in force, and 
it has been decided under the present Limitation Act (XV of 1877) that 
tho provisions of s. 5, which omliody tlio principle laid down above, would 
apply to suits under tho Rent Act; see Golup Chand Notcluckhu v. Ans i 
Chuiidcr Dnss Bisii as (4). 

AVo aro, thoreforo, of opinion that this appeal must fail. >Ve aocoiu 
inglv dismiss it with costs. 

Appeal dismissed. 

(4» 5 C. 314. 


(1) 6 C. 006. 


(‘2) 8 W.u. 'i-i:!. 


(3) 4 C. 50. 
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[694] APPELLATE CIVIL. 

Before Mr. Justice Mitter and Mr. Justice Maclean. 


MA\yxB.\’ {one of the w. Godurdhun Hulwai {Defendant).* 

[Ifith July, 1881.) 

Liberty to erect Places of Worship— Irregularity in place of Trial— District Judne^ 
holaxng CuicJterry a Munsif*s Court. 


Id India, members of a sect are at liberty to erect a place of Worship on their 
own property, although it is more or less contiguous to a place already occupied 
by a place of worship appertaining to another sect. The people of any sect are 
at liberty to erect on their own property places of worship either public or 
private and to perform worship, provided that, in the performance of their 
worship, they do not cause material annoyance to their neighbours. 

Seahayyangar v. Seshayyangar (1). 

Where a District Judge took advantage of his presence in the locality, and 
heard and decided a suit in the Munsif's Court which had originally been institu* 
ted in that Court, but subsequently transferred to the Judge’s Court for trial, and 
it appeared that the course taken was with the consent, implied, if not express, of 
both parties who were representedat the hearing. 

Held that the District Judge was justified in taking the course be had done. 


This suit was originally instituted on the 28th March 187G by threo 
plaintifls, the plaint being bled in the Court of the Munsif at Aurangabad. 
The object of the suit was to have a shivali and tbakurbari orecLod by 
the defendant domolishod, on the ground that it had been erected closo 
to a mosque, and was Lfierefore prejudicial to the plaintiBs’ religion. The 
plaintiff stated the cause of action accrued on the l.jth Mohurrum 1293 
Hijri (corresponding with 12th February 187()}. the date on which tbo 
foundations of the shivali and thakurhari were cotnmenced ; and they 
prayed that it might be demolished, and the defendant prohibited from 
doing any new act contrary to the old usual practice, and thereby causing 
barm to their religious rites. 

The defendant stated in his written statement, that the plaintiffs 
were only ryots, and therefore not entitled to bring the [695] suit ; that, 
on the 17th Sawan 1278 F. (corresponding with the I'Jth July 1871), bo 
had taken the lands in question from the proprietors of tbo mouza and 
erected the shivali and thakurhari, as well as sunk a well and planted 
trees, and that no one had till now raised auy objection thereto : and that 
in addition, the mosque was never used, and consequently thoro could be 
no objection to his acts, on the ground of their interfering with the plain- 
tiffs’ religious rites. 

On the 1st May 1876, the following issues wjre settled by the 
Munsif : — 


l.st. Is the cause of action alleged by the plaintiffs dated correctly? 
2nd. Are the shivali and thakurhari erected by the defendant 
likely to causo any interruption to the plaintiffs’ offering prayers in tho 
mosciuo? If so. should tho walls of tho shivali and thakurhari bo 
demolished ? 


• Appeal from Origin, il Decreo, No. 31 of 1880. against thcdccrcoofG Porter V.n 
Judge of G>a. d.iled tho ‘iitb December 1879 ‘ ’ ^^*1' 

(1) 2 M. irj. 
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On the 276h .Tune 1876, tbe Muosif hold a local investigation and 
found chat tbe shivali and thakurbari were about forty yards distant 
from the mosque. 

On tbe 17th July 1876, the defendant applied for the transfer of the 
case from the Court of the Muosif. on the ground that he being a 
Mabomedan would not adjudicate fairly on a matter relating to his own 
religion : and on the 18th August 1876. tbe case was accordingly trans- 
ferred to tbe Judge’s file. 

Subsequently, in December J879. the District Judge took advantage 
of Ijis being at Aurangabad, and directed the parties to bo present in the 
Munsif’s Court, and proceeded to dispose of the case. 

It appeared that, while the suit was thus pending, two out of the 
three plaintiffs had died, as well as the defendant, who was now repre- 
sented by bis widow. 


The District Judge cook tbe deposition of the surviving ulaintitf. and 
then finding that the facts of the case wore undisputed hold, that the 
litigation bad originated out of a quarrel between the plaintiffs and the 
defendant, whose house was situated next to the mosque, and that tbe 
mere erection and construction of a shivali and thakurbari at a distanco 
of forty yards from the mos<]uo was not opposed to the Mahomedan 
[696j religion, and could not, m any way. disturb or interrupt the plain- 
tiffs’ prayers. lie accordingly dismissed the suit. 

Thu plaintiff now appealed to the High Court against that decree, on 
the grounds that the Judge had no right to hold his cutcherry in the 
Munsif's Court, but should have tried it in his own Court, and that he was 
wrong in dismissing the suit without summoning and hearing the plain- 
tiff's witnesses, and that tbe proper issues bad not been raised and tried 
in tbe case. 

Mr. Sandcl, for the appellant. 

No one appeared for the respondent. 


JUDGMENT. 

The judgment of the Court (MiTTEU and Maclean, JJ.) was 
delivered by 

Mitter, J. — Tlio first objection taken before us is, that the 
District Judge was not authorized by law to hold his cuteberry in the 
Munsif's Court, bub we do nob think that there is any force in this objec- 
tion. We find that this course was taken with the consent, if not 
expros's, yet implied, of both parties. The Judge says, he took the 
opportunity of his visit to Aurangabad to direct the parties to be present, 
in order that the cases might be decided, and then we find that the 
plaintiffs wore represented by their pleaders, and probably this course 
was to the advantage of tlie plaintiffs, as they bad probably already 
engaged their vakils in the Munsif’s Court, where this suit was originally 
instituted. 

The next objection taken to the Judge’s judgment is, that he is not 
right in holding that tbe plaint discloses no cause of action. We think 
that tho view which the Judge has taken of the plaint is correct. Taking 
ail tlio allegations stated in the plaint as established by evidence, we are 
of opinion tliat tbe plaintiffs were not entitled to any of the reliefs 
expressly mentioned in the plaint, or to any cognate relief which the 
■plaintiffs might have asked the Court to grant upon the plaint. Our 
view is supported by a recent Madras case of Seshayyangar v. 
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ruling in that case is to the following 
L697J eiiect : In India, the members of a sect are at liberty to erect a 
place of worship on their own property, although it is more or less conti- 
guous to a place already occupied by a place of worship appertaining to 
another sect. The people of any sect are at liberty to erect, on their own 
property, places of worship, either public or private, and to perform 
worship, provided that, in the performance of their worship, they do not 
cause material annoyance to their neighbours.” 

We, therefore, dismiss this appeal without costs, as no one appears ® 
for the respondent. 

Appeal dismissed. 

7C 697=4 Shorae L.R. 193 = 9 C.L.R. 288, 

APPELL.\TE CIVIL. 

Before Sir RicJiard Garth, Kl., Chief .Tmtice, and Mr. Ju.-itice Field. 


Nobin Chondbr Di;tt and others {Defendants) v. Modun 
Mohun P.al iPlainti//).^ [isb July, 1881.] 

Sale in Execution — Arrears of Rent — Under-tenure - Service Tenures —Pei vianent 
Tenures — Tenwe at WiU-Lomj Possession —Presumption. 

The nUintiff purchased a maur^si taluq at a sale in execulioa of a deoroo 
obtained against thj taluqdar for arrears of rent of the taluq, and then sued to 
recover poasessioii of cortiin lands bold by the dofoodants within the taluq. 
The defence was. that the lands in que.slioQ wore hold by the defendants under a 
patta which ha>l been granted to thoir ancestor, in 1733, by tho then taluqdars 
in rc4pcct of certain services it be performed by the grantees and their descend- 
ants. The Court of first instance fouud that the patta was genuine, and 
clismissol the plaintiffs suit. Oci appeal the Subordinate Judge found that tho 
patta was a forgery : and chit .tUhnugh the lands had been granted to the 
defendants’ ancestor in respect of services, yet tho plaintiff was entitled to khas 
possession, as he did not require the services to bo performed. He. therefore, 
decreed the plaintiff's claim. 

Held, tha' the decree was right, lor having f..und that the patta on which tho 
defendants ohiofly relied was a forgery ; the Subordinate Judge was not bound 
a.s a matter of law, to presume that the tenure was a permanent one merely 
from the fact of long possc.ssion of the lands. 


This was a suit hrouglit by tho purclmser of a tnauiasi taluq, wliich 
had beoti sold in execution of a docroo for its arrears [698] of rent 
against the ilofondants, tenants within the taluq, for khas possession of 
tho lands liold by tlieixj. The material portion of the plaint was as 
follows The particulars are. tliat when the tlireo ISIauzas — Nabla, 
Ulai, and Udoyiiur — wore hold by tho decoasod Erojokishore Roy, tho 
deceased Gungagohind Rov. the docoased Surim Chundor Roy, ’ and 
others, in inaurasi right undor tho prouriotors, tiio said raaurasi 
taluq was sold in execution of a decroo for its arrears of rent due 
to tho proprietor. un<l purchaseil by me jointly with my co-sharors 
that under a priv.ato partition suhsuipiontly made hy arbitration, tho said 
purchased inaurasi taluq was obtained by mo alone, and accordingly I 
now own an-l liold tho same ; that tho defendants are holding tho 


• Appeal from App I’.ir- Djcrc", N-i. I Pi „f |SHO. agiin^- the decree of Baboo 

Kmlum Ch.mder fl'.atr.Tii.., Ofh iatmg Sibordmiicj Jucl,j.. of Niiddea dated iHa Otfi, 

of Decemb^r !87iJ, r^ersi.ig the decree of B.iboo A-.un.l Mohun SurShicarv MuL.f 
of Ranaghat, dated tho Z'ird of March JH7H. ouroagnicary. Munsif 
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disputed lands in Mauzas Nabla, Ulai. and Udovpur. appertaining to 
the said maurasi tenure, on the allegation that they obtained the same 
as service-lands from the former maurasidars. but the said maurasi 
mehal having been sold m execution of a decree for arrears of 
rent as alleged above, such service-tenure, even if it actually existed, 
became void under the law ; and since the auction-sale, the defendants 
having left the service.— dc.. on their not doing any service under the 
pui^hasers of the maurasi tenure, their alleged right of service-tenure has 
fuither become extinct ; that the defendants are holding the lands without 
any right and without obtaining any settlement, although they have not 
any right to hold it ; that although I duly served a notice on the defend- 
ants in Pous last to take out a settlement of the said land from me or to 
give up possession, up to the month of Cheyt 1284 {iMareh-- ApriI 1877), 

they did not take out any settlement, nor give up possession of the 
lands. 


The defendants filed a written statement, the material portions of 
Winch were as follows : — 

' o The defendants' ancestor. Ramdoh Dutt. was. while living, a 
trustworthy agent entrusted with the collection of rent of the debuttur 

® J^liuddur Roy. the ancestor of the former proprietors of the 

plaintiffs alleged maurasi ijara tenure, and in lieu of his salary granted 
him a permanent maurasi patta. dated the loth Alagh 1139 (correspoud- 

January 1733). in respect of fity bighas of homestead 
Lhyyj garaon at a fixerl rental of Rs. 12, stipulating to hold the same from 
generation to generation. The said patta contains a further stipulation to 
the olloot that, if the post bo resigned, or the service he dispensed with, a 
yoaily rental of Rs. 12 should be paid. The land in claim is covered by 
the said patta. As the said land has all along bean held by us bv boiia 
tide payment of the aforesaid vent under the said pitta from generation to 
generation, since before the time of the Permanent Settlement, we cannot 
bo ejected from the said land. 

0. The allegations, that the disputed lands were held by us as 
ohtamod from the plaintiff's predecessor, raaurasidar, in lieu of certain 
service, and that it was left after the plaintiff's purchase of the mokurari 
ijara right, are all false. 

10. Our predecessor, the deceased Ramdeb Dutt, used to collect 
the rent of the dobubtur lands of the deceased Ram Bhuddur Roy, and 
auplied the same to the worship of the idol ; the said service was formerly 
done by our predecessors, and now it is performed by us ; besides which 
wo had nothing to do with the mokurari ijara mehal, and the land in 
claim was not granted in lieu of any service done in connection with the 
said mokurari ijara mehal.” 

The Court of first instance found that the patta of 1733 was genuine, 
and dismissed the plaintiff’s suit. On appeal the Subordinate Judge, after 
going minutely into the evidence, said : — " Considering the evidence, as 
well as the surrounding circumstances. I am inclined bo hold that the 
patta set up by the defendants is not genuine, and that the defendants failed 
to prove they had any ryotti right in the lauds. The service in lieu of 
which the lands wore originally granted bo the defendants' ancestor not 
being required by the plaintiff, the latter is entitled to call upon the defend- 
ants to surrender their lands.” He then reversed the decision of the 
Court below, and decreed the plaintiff’s claim. 

The defendants appealed to the High Court. 
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Baboo Hem Cktiruler Banerjee, Baboo Sree Nath Bancrjee, and Baboo 
Bipro Dass Mookerjee. for tbe appellants. 

Baboo Bash Behari Ghose. for the respondent. 

[700] The following judgments wore delivered : — 

JUDGMENTS. 

Garth, C. J. — I think this apneal must be dismissed. The plaintiff 
sued to eject the defendants from certain lands, which the defendants 
and their father and grandfather before them had held for the perform- 
ance of certain services. There does not appear to be any doubt as to 
what the services were, although the Subordinate Judge does not describe 
them : because both parties seem to agree, that they consisted in collect- 
ing the rents of certain debuttur lands, and paying those rents, or applying 
them in some way, for the worship of an idol. The defendants’ case was, 
that they had a permanent tenure which bad its origin in a grant given to 
their ancestor in the year 1139, and the first Court having found this 
grant to be genuine, dismissed the plaintiff’s suit. 

The Subordinate Judge took a diflerent view. He considered, for 
the reasons which be gives in his judgment, that the document brought 
forward by the defendants was not genuine, and he believed it to have 
been fabricated within the last few years. At the same time he fiud.s 
that the defendants and their predecessors in title did hold the lands for 
many years in consideration of their rendering to the plaintiff certain 
services; but he says— “The services in lieu of which the lands were 
originally granted to the defendants’ ancestor, not being required by the 
plaintiff, the latter is entitled to call upon the defendants to surrender 
the lands.” 

Reading this passage in conjunction with what the Subordinate 
Judge says in other parts of his judgment. I think he'means to say. that as 
the grant put forward by the defendants in support of their case is untrue 
and fabricated, be is not bound to make any presumption of a permanent 
grant in favour of men who have brought forward such an instrument, and 
therefore, notwithstanding the long possession, he considered tbe holding 
to be at will ; and as the services wero no longer required, the plaintiif was 
at liberty to pub an end to the defendants' tenancy. 

Now the question for us is. having regard to the fact that the 
defendants, their father, and grandfather, and perhaps a generation before 
them, had performed the services in consideration [701] of holding the 
lands, whether the Subordinate Judge was bound, as a matter of law, 
to presume that bho defendants had a permanent tenure. I think he 
was nob bound to make such a presumption. It may bo, that ho was 
at liberty to prosuiiio. if ho had thought proper to do so. a permanent 
grant; and that, in that case, we could not- have disturbed his finding. 
But having declined to make such a presumption, 1 think wo have 
no right to say that he was in error. I certainly for one, am not disposed 
to assist men who Imvo by meacs of a fabricated deed attempted to 
decoivo tbo Court. 1 should add, that if I thought tliere was any 
real doubt as to the nature of the services, or as to the nature of the 
evidence upon which the defendants’ case is based. I should have bad 
DO objection, if my learned brother thought it necessary, to remand 
tlio case for further enquiry. But it seems to mo. that there is really 
no such doubt. The parties are agreed as to the nature of tlie services 
and the nature of tbo case sot up by the defendants is plain enough. 1 
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consider, therefore, that a remand is unnecessary, and that the appeal 
should Ije dismissed with costs. 

Field, J. — I also think that no ground has been made out which 
would justify us in interfering in this case upon second appeal. The 
plaintiff is an auction-purciiaser. and he sued to resume a certain tenure 
which he alleged to have been hold by the defendants in lieu of wages. 

The defendants, in support of their case, in the 9th paragraph of their 
written statement, denied that the plaintiff's account of the nature of the 
service-tenuie was correct: and, in the 10th paragraph of their written 
statement, they set out, %viiat. according to their contention, was the 
nature of the service upon which the tenure has been held ; and further, 
they set up an old patta bearing a date antecedent to the Permanent 
Settlement. 

The Subordinate Judge has found against the genuineness of this 
patta, and tliat is a finding of fact with which we cannot interfere upon 
second appeal. 

But although the Subordinate Judge found against the genuineness 
of the patta, he seems to have been of opinion tliat the tenure was a 
service-tenure. He does not say in so many words whether he found the 
nature of the services [702] to be such as was alleged by the plaintiff, 
or such as was alleged by the defendants. Wiiat he says in his judgment 
is this — " Tlie services in lieu of which the lands were originally granted 
to the defendants' ancestor, not being required by the plaintiff, the latter is 
entitled to call upon the defendants to surrender their lands." As I under- 
stand the Subordinate Judge, what tlio means in this, that, notwithstanding 
the failure of the defendants to prove the |)atta set up by them, there was 
other evidence on tiie record — taking together the allegations of the plaintiff 
and those of the defendants, and such evidence as had been produced on 
either side- -which left no doubt on liis mind that this tenure was really 
some kind of a service-tenure : but that the defendants had not succeeded 
in proving the particular case sot up by them, had not in fact succeeded in 
proving that the tenure was of sui h a nature that they were entitled to 
hold tlie land after tliey ha<l ceased to perform the services. And if this 
was tho intention of tlio Subordinate Judge, I think that we have not been 
shown tliat ids view is incorrect. 

1 may observe that the patta upon which the defendants themselves 
rely, contains within it sufficient to show that they had no idea of setting 
up a tenure of such a nature that it depended upon any old village 
custom, or any otlier basis than that of a grant by the zemindar, and this 
being so, if the services were such as alleged by the zemindar, I think we 
cannot say, as a matter of law. that the zemindar was not entitled to 
resume the land granted by himself when he ceased to require the per- 
formance of those services. In this view I also think that the appeal 
must bo dismissed with costs. 

Appeal dismissed. 
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[703] FULL BENCH. 

Before Sir Richard Garth, Kl., Chief Justice, Mr. Justice Pontifex, 
Mr. Justice Morris, Mr. Justice Mitter and Mr. Justice McDonell. 


1881 
June 17. 

Full 

Bench. 


Syed Supdar Reza [Plaintiff) v. .\mzad Ali and another 

[Defendants).'' [17bh June, 1881.] 


7 C. 703 
(P.B.)- 
si Bhorae 

Registration — Lease — Agreement for Lease — Doul Durhlxast^Proposal — Acceptance ^ L.ft. 240^10 
Contract— ^ Fair Rent - Regular Apveal — Special Appeal-^ Remand^ Full Bench ^ r ® 
ReJere}u:e^Practice. O.U.K. i^x. 


Svory lease, or agreement for a ]e>^se io writing* mu^t be registered before 
being given in evidence. But a proposal in writing to rake a lease of certain 
lands on certain terms, made by one person to another, need not bo registered, 
unless the proposal in writing has been so accepted that the proposal and 
acceptance constitute a contract in writing. 

The defendant held lands under the plaintiff at a certain rate per bigba. Tbc 
plaintiff brought a suit for arrears of rent on a new agreement alleged to have 
been entered into by the plaintiff and the defendant, whereby the latter agreed 
to pay a higher rate per bigba. The lower Appellate Court found that the new 
agreement bad never, in fact, been entered into, and gave a decree for the old 
rate of rent without going into the question whether it was a fair rent or not. 

Heldt that tbc decision wa.< correct. 

On a reference to a Full Bench from a special appeal, the Full Bench will 
decide tbo special appeal ; but on a reference from a regular appeal, the Full 
Bench will only decide th.3 point referred, and send the case back to be dealt 
with by the Bench which made the reference. 

CF..7 C. 717 (718); Cons.. 11 C.L.J. 22«2 Ind. Cas. 89 ; R.. 13 C.W N. 326 = 0 
M.L.T. 308 = 4 Ind. Cas. 8.^ : D.. 33 C. 502 (506) ] 


Tins case whs referred to a Full Bench by CUNNiNdiiAU and PiUNSEP, 
J.T., on the IGth May 1881, with the following opinion : — 

" The plaintifl' having obtained an ex parte decree, the District Judge, 
at the hearing of the appeal of the defendants, himself took a proliininarv 
objection not raised either in the first Court or in appeal, and after giving' 
the parties time to considor it, ho dismiss .d tlie suit, setting aside tlio 
judgment of the first Court solely on those grounds. 

"The District Judge hold tfiat the plaintiff had based his suit on a 
doul durkliast, which boars on its face the words ‘munzur kur data,’ and 
what purports to bo the signature of the plaintiff. If this document 
ho a raetiioranduirj of an agroomont [704] to lease, it requires a stamp 
under sch. ii. art. 1 1, Act XVIII of 18G5). 

“ If this document he a complete and binding lease, it ought to have 
been both 8tamj)od and registered. In either case the doul durkhast is 
inadmissible in evidence. 

" As regards the (juostion of stamp, it is settled law that an .Appellate 
Court is not competent to sot aside a decree on account of the improper 
reception of ovidonco by the first Court of a document which should have 
been stamped, or indeed to consider the matter, as it is an irregularity not 
affecting the merits of tlio case or the jurisdiction of the Court (s. 578, .Act 
X of 1877). So far, accordingly, as this part of the case is concerned, even 
supposing that the District Judge is correct in holding that the doul dur- 
khas5 should have been st imped, his judgment as an Appellate Court cannot 
bo uphel.l. Wo woul.l, however, refer to the case of Chooner Mundur v 


* Full Hunch Rufuruiico in jippea! from Appellate Decree, No 231.3 of 1879 m 
by Mr. JusUce CunmuKham and Mr. Justice PriiiHep, dated the IGth May 1881 * 
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Chundee Lall Dass (1) and of Bibee Meheroonnissa v. Ahdool Gunee (2), 
in which it has been held that such documents need not be stamped. 

The lower Appellate Court was. however, competent to raise* an 
objection that the document had not been registered, and it now becomes 
necessary to consider this point. 

It may be urged that the addition of tho words ‘munzur kur data,’ 

signifying tho acceptance by the zemindar of the proposal made by the 

ryot to lease his lands for seven years, completes the agreement, and that 

thereupon the document became ‘a lease’ within the meaning of s. 17 (rZ) 

and s. 2 of the Registration Act. Ill of 1877. and should have been regis- 
tered. 

We are inclined to think that this contention is correct. The 
document is to the following effect : 


Bibi Zamirun. 

Signed and sealed for her by 
Ruhumun Buksb, her karpurdaz. 
Granted 28Z/i Falgun 1286. 


1271 Mulki, 
Bibi Zamirun, 
wife of Sheik i 
Fai’b.'vbulla. 


Application for farming lease for seven years in respect of one anna five 
gandas two cowris two krants in Goshwara llaka, Taluqs Lugrao, [705] 
Bahadurpur. Burnoi, and Pysart. the zemindari of Sircar Doori Kishen- 
gunj, Pargana Surjapur, Zilla Purnea. The applicant shall pay to the 
sadar treasury the sum of Rs. 12,873 of the current coin, tho jama for 
seven years, from 1285 to 1293 Mulki. 

From 1290 to 1292 Mulki, being a period of 7 years. Es. 12,873. 

For tho year 1286 Mulki ... ••• Rs. 1,839 

Rent for one year for 2 annas 12 gandas 

1 cowri 1 krant share ••• Rs. 3,650 

Deduct for tho share of Syed Haidar 

Reza Saheb, zemindar ... 1,825 


Balance ... ... ••• 1,825 

Izafa ... ... ... 14 


Net jama 
For the vear 
For the year 
For the year 
For the year 
For tho year 
For the year 


1287 Mulki 

1288 Mulki 

1289 Mulki 

1290 Mulki 

1291 Mulki 
1892 Mulki 










1,839 


1,839 

1,839 

1,839 

1,839 

1,839 

1,839 


Dated the 20bh Falgun 1286 Mulki. 

(On reverse.) 

Impounded and forwarded to the Collector of the District. 

F. Cowley, D. J. 


The i^th Septembi'r 1879. 

Witnessed b>j — 

Didar Buksh and Hara i\Iirdha, inhabitants of Tifaligunj. 
Faizu MIrdha, inhabitant of Majhya. 


(1) M W.R. 178. 
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Doma SiDgb Jamndar. present resident of Kishongunj, Pargana 
Surjapur. 

Sheik Kariya Mirdha, present inhabitant of Kishengunj. 

" We are unwilling to give effect to our opinion, because it would 
seem to be in conflict with that of two Division [706] Bsnches in 
the cases of Choonee Miindur v. Chnndec Lall Dass fl) and Bibec Meher- 
oonnissa v. Abdool Giine.e (2) ; an»l we are informed that zemindars and 
tenants in this part of the country have adopted the system of doul 
durkbast, instead of executing and registering leases. 

“ Under these circumstances we are of opinion, that the point should 
be decided by a Full Bench, and we accordingly submit the following 
question, viz., whether an application of this description, embodying the 
tenant's application for a lease on specified terms, and the landlord's 
acceptance of those terms, attested by his signature and by the signatures 
of witnesses, is a document which should be registered, or whether it falls 
within the exception (/i) to s. 17 of the Act ?” 

Mr. L. Sandel, for the appellant. — This document is neither a lease 
nor an agreement for a lease, and does not require registration. It is 
the tenant's letter, which is kept by the landlord, and no assent in writing 
is given to the lessee. Writing the word ' granted ' in the proposal is 
merely making a memorandum of what has been done by the landlord, and 
does not amount to an acceptance in writing. Bibec Meher<fonniss(i v. 
Abdul Gunee (2) is in point bore. In D»e de,m Lnmhourn v. Pedt/ariph (3), 
the words "me approve this draft” were written and signed by the 
parties, and yet no stamp was necessary. [PONTIPEX, J. — An authority 
on the Stamp law is not an authority on the Registration law. The Stamp 
.\cb is a taxing Act, and all taxing Acts must be construed strictly.] See 
also Choonce Mundur v. Chundee Lull Dass (1), Gcluck Kishora Acharjee 
Chowdry v. Nund Mohun Dey Sircar (4), Bxiniraice Lul v. Suuyum Lai (5), 
Avijed Ali v. Ala Bvksh (6), Guuya Persad v. Gogun Sinyh (7). and 
Narain Cumari v. Hamkrisnna Das (8). The acceptance must be com- 
municated in writing to the lessee in order to be a contract. 

[707] Baboo hal yiohuii Das and Mr. ^Icndie.s, for the respondents. 

The decision of the i-^ull Bench was delivered by 

JUDGMENT. 

Garth, C.J. — If the application of the defendants was accepted by 
the plaintiff by writing tlie word 'granted ' in the margin, wo tliiuk that 
the instrument in (luosbion was a lease, and therefore required registration. 
Even it it was an agreoinonb for a lease, it also, in our opinion, required 
registration; because, couplul witli possession by the defendants, its effect 
clearly was to give the latter an interest in the property for tlie term men- 
tioned in the doul ; and it does not appear that any other <locumont to 
complete the transaction was contomplatod by tlie parties. 

This view seems bo us perfectly consistent witli blio two decisions, 
which are mentioned in the reference — the cases of Choonee Mundur 
v. Chundee. Lull Dass (1) and Bibce. Mcherooioiissa v. Abdool Gunce (2) 
because, in those cases, the application of the tenant was nob accepted in 
writing. It was a more proposal, which was accepted, if at all, orally, in 

(1) 14 W. R- 17fi. (2) 17 W. R. 500. (3) I C .t I’ 312 

(4) 12 W. R. 034. (r>) 7 W. R. 2fi0. (61 9 VV.R 537 ' 

(7) 3 C. 322 = «om Kartickoath Panday u . Kbakuo Sineb, 1 C.L R. 328 

(8) CC.I.. R.28G. 
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which case the entire lease or agreement not being in writing, did not 
require registration. 

In disposing of the second appeal, the only doubt which has occurred 
to us is, whether, as a matter of fact, the word 'grauted' which appears 
upon the document, was in itself the acceptance of the application, or 
whether the application had been previously granted orally by the plaintiff 
or his agent, and the word ‘granted’ was afterwards written by the plaintiff 
for his own purposes. 

Certain it is that the <]ocumeDt was not returned to the defendants, 
but was retained in the plaintiff’s own keeping. 

Had the question of registration been raised in the first Court, some 
evidence might have been given upon this point; but it was raised on appeal, 
and then not by the defendants hut by the Judge, so that the plaintiff had 
uo opportunity of giving any explanation. 

We think, therefore, that the casesliould go back to the Court below, 
in order that this point may he enquired into. 

[708] There is no doubt a certain degree of danger, in allowing evi- 
dence on such a point to be given after the case has been discussed ; but 
the lower Court will of course be quite alive to that danger, and will deal 
with any evidence that mav be adduced on tlie part of the plaintiff with 
due caution. 

It has been suggested to us that the defendants had a duplicate pro- 
posal in their own hands duly accepted in the same way by the plaintiff. 
If they had tliere will of course he an end of the question. 

We think that the costs in this Court and in the Court below should 
abide the result. 

Case remanded. 


7 C. 708 (F.B.)^IO C.L.R. 127. 

FULL BENCH. 


M.iUAKA.JA Li t MMlssi R SlNdH iPlnintii}) n. >rrsSUMAT DaKHO 

(De/cndnnt) 

AM) 

Mahaua.ia Ll’C’IIMISSUR Singh (Plaintiff) v. Rung Lal (Dcfnidanl).* 
[P., 7 C. 717 (718) ; ‘21 C- ‘20 (25).] 

ThI'^SE two cases were referred to a Pull Bench by CUNNINGHAM and 
PuiNSEP, JJ., under the same order of reference as was made in the fore- 
going case of Syed Sufdnr Reza v. Imrad.-Hi. The douls in those cases did 
not contain the term for which the lands were said to have been granted, 
and wore not signed by the parties. The defendants had been tenants of 
the same laiuls previously to the making of the alleged agreement evidenced 
by the douls, and at a rate ot rent lower than that mentioned therein. The 
lower Appellate Court found that no now agreement had iu fact been 
entered into, and gave the plaintiff a decree for the old rent only. The 
plaintiff appealed. 

Mr. II. Bell and Baboo Ram Churn Mitter, for the appellant.— 
These douls aro ordinary village papers; it would he impossible to 
register such documents ; see Registration Act, [709] s. 21. Kedarnat 

• Full Bench Reference in app'rl from Appellate Decree, No. 708 1®®*^ made by 

Mr. Justice Cunningham and Mr. Justice Prinsep, dated the 30th May 1861. 
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Dutt V. Shamloll Kkellry ( 1 ) shows that do document requires registration 
unless it forms the whole contract between the parties. This case comes 
within the principle of Gunga Persad v. Gogun Singh (2). Even if the 
Judge did not find the new contract was entered into, he should have 
given a decree for a fair rent, and not for the old rent merely. 

IMr. Gregory. — That does not arise in this reference. GarTH, C. J. 

When we sit in a Full Bench, on a reference from a special appeal, we 
decide the special appeal ; when wo sit on a reference from a regular 
appeal, we merely decide the point referred and send the case back.] 
Counsel also referred to Currie v. Chatty (3). 

Mr. Gregory and Baboo Nil Madhub Sen, for the respondent. 

JUDGMENT. 

Tiie judgment of the Full Bench was delivered by 

Garih, C.J.— We think that, as the douls in both these cases con- 
tained a portion only of the terms upon which the new lease or settlement 
was to be granted, they were neither leases, nor agreements for leases, 
within the meaning of the Registration Act, and consequently were 
admissible in evidence without having been registered. 

But. as it has been found as a fact by the lower Appellate Court 
that the airangomont for the now lease was never, in fact completed, we 
tliink that the District Judge was right in holding that the now lont had 
not become payable : and that, under such circumstances, the Court was 
not at liberty to go into the question of what was a fair rent, but was 
bound to give the plaintiff a decree for tlio old rent only. 

Both appeals must, therefore, be dismissed with costs. 

Appeals dismissed. 


7 C. 710*4 Shome L R. 186 -9 C.L.R. 240. 

[710] APPELLATE CIVIL. 
liejoir. Mr. Justice Miller and Mr. Justice MacAcan. 


CilAlTUi Singh and others {Defendants) v. Mahtno Lall \nj) 
ANOTHER {Plaintiffs).- tilth June. 1881.] 

hjjecinuni of Tenant haldintj over— > police to onit. 

There iH no dilTc-rcnce in Lav botvvecn the pos.t, on of a ryot holding without 
a patla and U.at of one ho d.ng over after the expiry of the terra covered by a 
patta, with the consent ol bis laridtord. ^ 

Such a tenant cannot be evicted without a re.asonable noi.eo to quit beine 
given; and the rel.itionsbip does uol c.nno to an end at the expirition of each 
ycir. without some act on the part of the landlord and tenant jointly or o 
either of them •’ /• oi lu 

Bum Khclaicun Singliv. .Mus.samtU Soondrn (<) followed 
EAppr.. 20 B. 759 (7Ga) ; R.. 1-1 C. 323 {31'2).] 

• Appeal from Appellate Decree. No. 213 of Hho acainst the , i> u 

K.ally I’tos.mno ^^ookcrJco. Subordin.Ue Judge of Sinn* dated the A if Haboo 

1879, reversing the decree of Baboo 'J’ara Prosonno li mcricc M, nsG r f rh 

the 26th June ^ * i'lutibjf of Chapra, dated 

(1 I I 13 L.H. 406. 

IS ?Av K ~M0”‘ " Kbakun SInch, 1 CX.R. 328. 

11 \N.K. o20 ,4) 7 
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This was a suit to recover possession of live bigbas four cofcas of land, 
which the plaintiffs alleged were held by them under a patta, and from 
which they bad been wrongfully evicted by the defendants. The plaint 
stated that the land in suit was in the occupation of the plaintiffs from 
the time of their father, under a patta granted by the former proprietors on 
the 25th Jeyt 1278 F. (corresponding with 29th May 1871) ; that, on the 
11th July 1878, the defendants, who were the purchasers of a certain share 
in the estate in which the land was situated attempted forcibly to oust the 
plaintiffs from it, and thereupon the latter lodged a complaint in the 
Criminal Court, which, on the 2od August 1871, referred them to a civil 
suit : and that under the colour of that order, the defendants had wrong- 
fully dispossessed the plaintiffs on the same day. The defendants denied 
the plaintitTs’ title to the land in suit, and stated that, neither they, nor 
thoir father, )iad over been in possession of it, [711] but that the land 
formed the iserat property of the malicks, and had been for the last two 
years in the kbas possession of them, the defendants, who were the pur- 
clmsers of eight pie, eighteen krants, nine and-a-half masants share of the 
estate in which it lay. 

The only issues settled in the suit were whether the plaintiffs hold 
the land in dispute as tenants, and whether they had been wrongfully 
evicted from it hy tiie defendants. 

It appeared that the patta, dated the 25th Jeyt 1278 F. (cor- 
responding with 29th Mav 1871) was only for one year, — namely. 1279 
(1871-72). 

Tlio first Court dismissed tl )0 suit, bolding that the genuineness of the 
patta had not been satisfactorily oslablislied, and as the plaintiffs based 
thoir title solely on that patta. the suit could not be maintained, and that 
thoy could not fall back on " mere possession that oven if the patta was 
genuine, the inero (act of tiie landlord having permitted them to hold over 
for some years after its term had expired, viz., till 1285 F. (1877-78). 
did not create in thoir favour any right of occupancy : and that they were, 
thoroforo, ooly yearly tonaots, and had Dot been illegally ejected, as thoy 
had been ejected at the end of the year. The lower Appellate Court, 
however, reversed this decree, bolding that tlie plaintiffs suit was not 
l)ased on the patta. that being only tho document under which the plain- 
tiffs’ possession commenced ; and that, therefore, the plaintiffs case would 
not, in any way, ho proju<liced by tlioir failing to prove the patta ; and, in 
addition, the Subordinate Judge considered that the evidence was legally 
sullicient to prove its genuineness, and that he saw no reason to disbelieve 
it ; that in aoy event there was ample evidence that the plaintiffs had been 
in occupation for some years on payment of rent to the malicks. and t^bat 
they wore, therefore, to bo taken as tenants-at-will and entitled as such to 
a reasonable notice to quit, expiring with the end of the year, before thoy 

could bo ejected. tt i. «-i 

The defendants now specially appealed to the High Court. 

Mr. Samh-I and Baboo Prtin Xul/i Pundit, for the appellants. 

Baboo liiijuncc Kant Banctjcc, for tho rospomlenls. 


JUDGMENT. 

[712] Tho judgment of tho Court (MiTTER and MaclEAN, JJ.) was 

lolivored by , , ■ ..-a- 

MiTTi-R. J. ft is found by the lower Courts, that the “f'? 

,ho disputed land in jote, and wem ousted by tho defendants m Apiil I28o 

lOOG 
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(I8p) without any notice. It is also found that they had not before 
ouster, acquired a right of occupancy. The defendants are owners of a 
fractional share of the estate in which the lands lie. but they claim an 
exclusive right to them as their zerat. The suit was dismissed by the 
tiist Court while the lower appellate Court, reversing that judgment, has 
awardeda decree, on the ground that the plaintiffs could not be legally 

It has been contended before us. that a ryot not having a right of occu- 7 c777o = 
pancy “ay be evicted at the end of the year without a notice. No doubt * Shome 
a ryot holding under a patta having a fixed term may be evicted without L.R. 186 = 

>8 ^ot the ease hero. The 9 C.L.R. 240. 

®^^8ioed a patta for one year, viz., 1279 
Uo71-721, and they were allowed to hold over till Assin 1285 (October 1877) 
when they were dispossessed. This patta was rejected as not estab- 
lished. by the Munsif. but the Appellate Court has exnressed no final 
opinion regarding it. although it is inclined to believe its genuineness 

But, in the opinmn of tbe Appellate Court, this point was immaterial. 

The lower Appellate Court is right in that view ; because, so far as the 
point raised in the case is concerned, there is no difference in the law 
between the position of a ryot holding without a patta. or that of one hold- 
ing over after the expiry of the term of a patta. 

The lower Appellate Court mainly relies upon the Full Bench decision 
in Hajendronath Mookerjee v. liascedar liuhoman Khimdhar (1). But 
whab is docided in ib is, that a suit for possos^^^on cannot be treated as a 
notice in the case of a ryot entitled to a notice to quit. But however in 
Ram Khdwnn Sniuh v. Mussamnt ^oondra (2). the point was .lecided in 
accordance with Llie view taken hy the lower Appellate Court [7131 
We also tlnnk that the view of the law taken by the lower Appel- 
late Court is deducihlo from the provisions of s. 20 of Bang \et VJII of 
1869. whicli lays down that ryots like the plaintiffs cannot relinquish 
without a notice to the landlord. In our opinion it follows from this 
that a landlord cannot evict such a tenant without a notice; because in 
order to justify an eviction without a notico.it must be held that the 
tenancy, unless renewed, comes to an end at the end of the year But if 
that were so the ryot could throw up the land without a notice 

The relation of landlord and tenant cannot bo said to have ceased so 
far as the landlord s right to evict is concerned, but not with roferenco to 
the ryots right to relinquish. But it seems to us. that the rolationsbio 
does not coma to an end at the expiration of each year, without some act 
on bho part of bbo landlord and bonant jointly, or of oitlier 

If the law were otherwise, the ryots would have been placed in a 
very disa.ivantagoous position. It is gonoially the case that ryots of tliis 
class donvo bnoir nvolihood from cultivation onlv 

If they were liablo to be evicted without notice at the end of the 
year, they would had in many cases, great difficulty in obtaining a suit-thin 
quantity of land for cultivation from other zcinindavs ^ ^ ^ ^ ° 

On the whole wo think that the lower AnnGlI-ttn u , i -j 

down tlie law correctly. The uppL.d is dismissed ^with costs. 

Ai/peul dismissed. 


(II ‘25 W.R. J20. 


1007 


112) 7 W.R, 102. 



1881 

June 9. 

Full 

Bench. 

7 C. 714 
(F.B.) = 

4 Shorae 
L.R. 190^ 

9 C.L R. 3S3. 


7 Cal. 714 INDIAN DECISIONS. NEW SERIES [Yol. 

7 C. 714 (P.B.) = 4 Shome L.R. 190 = 9 C.L.R. 353. 

[714] FULL BENCH. 

Before Sir Richard Garth, Kt., Chief Justice, Mr. Justice Pontifex, 
Mr. Justice Morris, Mr. Justice Mitter and Mr. Justice McDonell. 


.TONMEN.IOY MULLICK {Plaintiff) 1 >. DOSSMONEY 
Dossee {Defendant). " [9th .Tune, 1881.] 

Mortoa>je-Bond — Money- Decree— Mortgaye- Decree — Sale in Execution — Mcrtgagcc's Lien. 

A mortgagee who elects to take a moaey-decreo. and becomes himself the 
purchaser of the property mortgaged at a sale in execution of that decree, may 
bring a suit to enforce his lieo against a person who purchased tbe right, title 
and interest of the same debtor in the s*mc property, at a prior sale in execution 
of a prior money-decree. 

Dosstnoney Dossee v. .7o)«»»K»i>oy Mullick (1) overruled. 

[R., 9 C. 651 (655) ; 10 C. 6G7 (570) ; 14 C. 464 (477) : D.. L.B.R. (1893—1900) 14 ; 33 
C. 849 1851).] 


Tins case was referred to a Full Bench by CUNNiNciHAM and 
PUINSKI', on the 2n<l .Tune 1H81. with the following opinions 

This inattor, in a ditToront form, has already boon before a Division 
jlonch of this Court {.lackson and Kennedy. JJ.). Tlie judgment delivered 
lias been reported in I.L.K.. 3 Calc., 363. where the facts are fully sot 

out. , I *,1 i. 

Tlio parties in tliat and the present case are tlie same. In that case 

the plaintifi'. the mortgagee, having purchased in execution of I’is own 

decree ol)tainc<l under s. 53 of the Hegistration Act of 1866. sued tho 

purchaser of tlio riglit. title and interest of the mortgagor, to onforco tho 

lion created by the mortgage-l)ond against the lands purchased, ilia 

suit was dismissed for reasons stated in tho judgment. 

The plaintilT lias now sued for possession of tho property itsoll. 

Having regard to the uncertaint> felt by us. and l)V f f 

this Court, regarding tlio etlect of the judgment of [715] the iu I Bone 

in Syud Kmun Momtmooddecn Mahomed v. Raj Cnonuir Dass (-). to t o 

ludgment delivere.1 hv a Division Bench of tins Court m a 

between tho parties now before us(l). and to the importance of '’^mS 

tlic law clearly and authoritatively .Icterimnod. wo refer tins case to tho 

Full Boncli for (lotenni nation of tho following questions: 

Ul - Can the purchaser under the decree obtained on the special y- 

registere.l bond sue the lirst purchaser for restoration of the moitgaged 

he eaii sue for restoration of tho mortgaged property, is he 
hound to give tho lirst purchaser the opportunity of lodeoming the 

propeHy^^n ^,^^3 ^,.3 the rights of a purchaser from the nioHgagor 

tlin nassin” of a mouey-decree in favour of tho mortgagee, 
:;in:;rt UoXoTSI pm-chaser subsequent thereto hut without notice 

of -V ^ 

that he held Mm property subject to the mortgage, and that suit has bee 

• Full Bench Relcrer,™ it. Appeal Irnm ^ 

W.R. 4S7. 
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dismissed, would a second suit brought for possession be barred by ss. 2 
and 7 of Act VIII of 1859? 

Baboo Rash Behary Ghose, for the appellant. — The Full Bone hcase of 
iyyud Eiiiam Jllotntazooddeen Mahotiied v. Raj Coomar Dass (l) is conclusive 
of this case. There it is laid down that a suit for a money-decree is the 
same as a suit for a mortgage-decree ; and tliat being so, the doctrine of Us 
pnulens applies. [Mitter, J. — Tlie doctrine of lis pe)ulens must be 
limited to cases in which the property is the subject-matter of the suit. 
PoNTIFiiX, .T. — One effect of applying for a money-decree is to turn the 
del)t into a judgment-debt, and interest is given only on the judgment 
del)t, at the Court rate, 6 per cent. ; but the lien remains the same.] 

Baboo Srinath Dass. for the respondent. 

JUDGMENT. 

Tlie decision of the Full Bencli was delivered by 

Garth, C. J. — We tliink that the first question should be answered 
in the alfirmative. 

[716] The plaintiff has clearly no right to sue for the restor=?tion of 

tlie mortgaged property. His proper course, in our opinion, was than 
which he adopted in the first instance, — namely, to sue to have his lien 
upon the property declared. 

The High Court judgment in Dossmoncy Dosscc v. Jomnenjoy ^fullick (2) 
appears to us to bo erroneous. The learned Judges in that case seem 
to iliink that because the plaintiff had obtained a decree for his mortgage- 
money, ho had thereby lost his lien : but this is not so. Tiiere is ample 
authority in this Court to show that sucli a proposition is unfounded. A 
man who has on equitable lien for a simple contract-debt does not lose 
his lien by turning his debt into a judgment-debt. Under certain circum- 
stancosJ lie may lie restrained from pursuing both his remedies simul- 
taneously ; but having enforced one remedy without fully realizing his debt, 
ho may afterwards proceed to enforce the other : see iJatker v. Smart (3). 

It has been suggested to us that the judgment and decree were not 
piojicrly signed : but whethei tliey were or not. wo are unable in tins suit 
to give the plaintiff any relief. Of course it is (luite open to him to make 
an application in the former suit to the proper Division Bench, either for 
a rehearing or a review, as he may he advised. 

The second tjuestion referred to us, wo do not think it necessary to 
answer. 


7C. 717. 

[717] APPELLATE CIVIL. 

Before Sir Richard Garth, Kt.. Chief Justice, and Mr. Justice McDoncll. 

L.M.E Jh.\ {Plainlitr) v. Neckoo (Dc/cudunl). [20th June, 1881.] 

J.nmllort mui Tennnl—Lcane—A.jrecmenl to Lcnse~Doul Darhhnst—Provosal- Acccuf 
auce — Co^itr icl %n U ritin.} - Reijislration (Act III of )S77), 5 3 ‘ ^ 

IP a Iloul .larkhast ;<nvnu>ls lo nothinR; more than a proposal bv •» tenant 
to pi.> a cPfO...! rent for certm, Unrf. Hdoc« not amount co a or loan aerco 
ineia fora lease, aud does not. tlierelorc. require reRisiratioii. But, if the proposal 

• Appeal from Appellate Deervf No. 719 of 18S0. ng.ainTt the of F.' ‘cowle^ 

JLsq., Jud^o nf £ iirnc'iJi. oatod the 1 st Dc *etiiLor ; 

of Baboo Lai Bobarv Dey. Munsif of ICisheitRUDge. dated the .3]st Tulv H79 

,1, li B.L.R. .fOS = .3 W.R. 187. ,-2f 3^0. C.£"h.Mo 3 Beav.an 64. 
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has been so accepted that the proposal and acceptance coostitnte a contract in 
wntiDg, then such contract must be registered. 

Syed Siifdnr Rfza v. Amzad Ali (1) and Maharaja Luchmissur Singh v. 
Mussamui Dakho (2) followed. 

% 

Ghonnee Mundur v. Chandse Lall Dass (3) and Bibee MeJuroonnissa v. Abdool 
Gunee (4) dif^tinguisbed. 

[Cons , 11 C.L.J •22 = 2 Ind. Ca«. 89.] 

This was a suit 'for arrears of rent. The plaintiff alleged that the 
defendant had obtained a malguzari tenure of the lands for wliich the rent 
was claimed, under a doid darkhnst dated the 2nd of April 1876, at a 
yearly rent of Rs. 46 : and that he had made default in payment. The 
defendant denied that he held the lands at the rate alleged by the plain- 
tiff. and also pleiuled payment. The Court of first instance gave the 
plaintift’ a decree : but this decree was revei-sed on appeal to tlio District 
Court of Purneah. The material portion of the Judge’s judgment was as 
follows : — 

“ Tlio suit proceeded on a doul darkhasi, dated the 2nd of April 1876. 

purports to be signed by three witnesses, and it contains the 
words ; ‘ islii/e darkhasi haniara minihtidai San 1284, sal laghayat San 
1286, sal mulkike, sir-i-snl sezamin zimma kiyn. Jama salana miibligh 46 
riipaiijn. [718] zarb halba rnujib tofsil bad kharij j)aya. Pativari salha 
ssal (lifja karenuee,* It clearly is akahuliat for a term of three years, and it 
ou^ht to have been registered under s. 17 (4), Act VIII of 1871. I find 
it is not uncommon to put forward as more ai)pHcations for settlement, 
documents which are really contracts, or portions of final agreements (in 
regard to leases) reduced into writing, the object being to evade the regis- 
tration laws. I liold that the ])resent donl darkhnst is really a counter- 
part of a lease and an xmdertaking to occupy, and falls within the definition 
of a lease in s. Act VIII of 1871. As this document contains the terms 
of tlie alleged contract between tlie plaintiff and the defendant, the docu- 
ment itself is tlie only evidence of those terms (s. 91, Evidence Act) which 
can be accepted : and as the document cannot he put in for want of regis- 
tration, tlio plaintitV’s case as to the enhanced— for it is admitted to ho an 
enhanced— jama must fail.*' The plaintifT appealed to the High Coint. 
Eaboo Raj end ro Hose, for the appellant. 

Mr. Sandel, for the respondent. 

JUDGMENT. 

The judgment of tlie Court (G.VHTH, C.J., and MoDoNKLL, J.) was 

delivered by , . t i .. 

CJ.— So far as wo can see, the District Judge appears to 

iiavo i-ejccteil the doul darkhnst. which was offered in evidence in this 

case, upon insutficiont grounds. In the case of Miaraja Luchmtssur 

Singh V. Mussnmut Dakho (2). we decided m a iull Bench of this 

Court tliat a doul darkhnst. if it amounted to notlimg more than a proposal 

l)V a tenant to pay a certain rent for certain land, does not amount to a 

lease or an agreement for a lease. If it is accepted m writing by the 

landlord, it is a dilTeront thing. In another case — Sijcd Su/dar Heza v. 

Ani-nd Ali (1)— whicli we also decided in a Full Bench, the document was 

not only a proposal for a lease, hut had the word ‘granted’ signed by the 

landlord liimsolf upon it. In that case we considered, that if that worn 

was written iiiion the [?19] document in token of the acceptan ce by the 


(1) 7 C. 703. 


(2) 7 C. 708. 


(3) 14 W.R. 178. 


(4) 17 W.R. 509. 
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landlord of the tenant’s proposal, it would require registration, because it 
would then amount to a complete offer by tlie tenant and an acceptance 
'by the landlord of the terms of the proposed lease. 

On the other hand, it was decided by this Court, in Choonee Miindur 
V. Chicndee Lall Dass (1) and in Bibee Meheroonnissa v. Abdool Giinee (2), 
that a doid darkhast being a mere proposal for a lease, unaccepted by tiie 
landlord, was nob a lease within the meaning of the Registration Act. 
That is a very plain distinction, and we think, having regard to the i-ule 
laid down by the Full, Bench, that the document here was admissible in 
evidence, and was improperly rejected. 

Tile case must go back to the lower Court for re-trial. If it should 
turn out that the landlord has agreed to tlie proposal of the tenant in 
writing, the document will of course require registration. The costs of 
this Cortrb and of the Court below will abide the result. 

Case remanded. 


7 C. 719 = 9 C.L.R. 203. 

APPELLATE CIVIL. 

Before "Mr. Justice Milter and Mr. Justice Maclean. 


Biua.ian Kooiiu {Defendant) v. Ram Churn Lall I^Iahata 
AND AN<miER (Plaintiffs). ' (6th May and 20th July, 1881.] 

licceiver. Appointment of— tlfferenee to DiUricl Court-^AijpealnbU Order— Civil Proce- 
dure Code (Act X of 1S77), SJ. 603, .'vOl atid 605, 

No apoeal lies from an orlar p.-issel under a. 505 of the Civil Procedure Code 
bv a Court subordinate to a District Court, submitting tbe name of a person 
sought to be appointed a receiver, together with the grounds lor the nomination, 
such home only a preliminary order or expression of opinioo. and not an order 
under .s« 503. 

Nor docs an appeal lie from the order of the District Court confirming such 
nomination, but the District Court ought, wtien the question is raised to 
(li-cide on the necessity for the apooiniment of a receiver, the words ‘‘or 
[720J pass such other order as it thinks fit ’■ in s. 505 being sufficient to include 
that quosMon, acid not merely to decide the fitness or otherwise of the person 
nominated to tbe office of receiver. ^ 


IF.. 33 B. 101il07) = l0 Bon. L.R. 1037; Appr,, 
(1H3) (F B J ; MJ C. S ip. 21 (22) ; lO O. 1G9 
(I'JS) ; 31 C. 305-5 C.L.J. ‘270 (‘271J.] 


21 B. 32S 1330) ; R.. 10 M. 170 
(IGO) : 24 b. 38 (411 ; 31 U. 495 


This jippoal iLioso out of a reforenco by tho Suhordinato Judoe of 
Til-hoot, umcIgi- s. oO-j of tho Civil Procedm-o Code, to the District .7udgo 
The plaintiffs applied iiuder s. 192 for the issue of an intoriin injimctiou 
restraining tlie defemlant from realising the profits of tho immoveable 
properties or the delAs flue to tho estate and to a certain firm wliich formed 
portion of 111 • ■ from otherwise dealing with tho proportv tlie 

subject-matter ol the suit then pending. The Suhordinate Jud-'e in 
dealing with the application, eonsiderod that tho facts did not justify him 
in granting tho injunction sought for, but ho tliought that suflicient 'cause 
liad been shown for tlie appointment ofa receiver ; and accordingly, having 

• ApposI from Order. No. ^sG of 1H80, wainai ocTer of i£ \V Z 

OfficialinB Ju.Iro of Tirhoor. d^n-d th- Uh ScDt^inbcr 1H80 affitmme th ' l 

il) 14 W.U. 178. (2) 17 W.R. .508. 
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nominated a pei-son to fill that post, refeiied the matter to the District 
J udge. 

The latter ofticer declined to go into the question as to whether the- 
Suhordiiiate Judge was justided in coming to the conclusion he had done, 
and as no objection was taken to the fitness or otherwise of the person 
so nominated, he aatliorized tlie Subordinate Judge to make the appoint- 
ment. He also expressed an opinion that an appeal lay against the- 
Snlioi'dinate Judge’s order under s. 503, and that it w’as for the Appellate- 


T C. 7 ifr ' ' III >ci t-milclLt? 'J III. 1^0 & 14111^13 4 0» WV, jv .-.-w ~-r L 

fl C-L R 203, (jovu-t to consider whether the appointmeiA of a receiver was expedient 
or otherwise. 

The defendant appealed to the High Court. 

The case fir.st came on to be argued on the 6th May 1881, when 
llaljoo Chunrlcr Modhiul Ghose and Baboo .ffurjtJia Sindhoo Mookerjee- 
appeared for the appellant. 

lUI»oo Chioidey Chowdhnj and Mr. C. Gregory, for the res- 

t)ondent. 

JUDGMENT. 

The judgment of the Court (MiTTER and Maclean, JJ.) was deli- 

\-eved !)y , . • - 1 . f 

Mitteh. J- — The respondents in this case are plaintiffs m a suit lor 

recovery of the property of two brothers, their [721] nephews, now 

liead. which is in the possession of the appellant, the widow of one of 

The resjiondents prayed for an injunction under s. 492 of the Code 
to restrain tlie defendant from wasting or alienating the property vvhich 
consists ol moveal)les and immoveables, including a money-lending business 
of some extent. The Suliordinato Judge, however, on the evidence submitted 
to him, tliought that tliero were no grounds for issuing such an 
as was asked for : Init then he proceeded to find that it was j 

tl.e roali/.ation. j. reservation, and management o ho 

dispute that a receiver should ho appointed, and t e 

mine of a suit.ilile person to the District Judge, who sanctioned the 

''''*"Tlds appelTi^s preferred against the orders of tl.e Subordinate Judge. 

I re, I Mst \u-ust IHHO. and of the District Judge, dated 4bh Soptend.ei 

' HHO ^Noithe. o thc .0 o,cle.s is, in my opinion, appealab e. Tl,e 
1880. Neithc o,.(]oi. under s. 503. hut only a prehminaiy 

'i’lior m- ospmssion of opinion of tho Subordinate .Tudge tl,at he will ap^ 

nnmt ;i rociiver. He could not make an order appointing one 

• , 1 < K*v 7iid*^o’s autlioritv under s. 50o, and it is tho 

lai iei.u\t.( ,■) .inpoiiitiiig the receiver and providing for the other 

;;;.:;?e;r::ef::^,jrtrm t W --d <<» .bat is appealaWe. 

TIh‘ District Judges order of 4tl. September 1S80 is not one against 

the ‘S!:Set dndee on«bt to have taken ^e n,.^.ity 
appo.ntn.ent of a receiyer into his ““'f 

^d r S' --o - ... 
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other order as he thinks tit and these words, in my opinion, give him 
full control over t)ie matter of the appointment of a receiver. 

[722] But althougli the order of the Subordinate Judge is not appeal- 
able, we think we ought to give such directions to the lower Court as the 
circumstances of the case require for its guidance in defining the powers 
to be granted to the receiver whom the Subordinate Judge will proceed to 
appoint. 

We think that, as to the share of the property devolving from Chut- 
terbhuj, the plaintiffs’ claim is pritiia facie a good one, and that the® 
receiver should have full authority to represent that share until the suit is 
decided. He should, therefore, be empowered to manage the entire estate 
jointly with the defendant, all moneys reali;^ed by the joint management 
being divided into portions, one portion to be paid into Court, the other 
being at the disposal of the defendant. 

As this state of things may prove to be inconvenient, it is very 
desirable that tlie hearing of the suit should be expedited by the parties 
as much as possible, and the Subordinate Judge should give them special 
facilities for bringing on tlie hearing at the earliest possible date. 

The costs of the proceedings in this Court, including vakeel s fee, 
should, we think, be costs in the suit. 

Subsequently, a rule having been issued at the instance of the plain- 
tiffs (respondents), the matter came on for disposal on tlie ‘JOth July 18^0. 

Mr. ir. C. Bonnvrjcc and Baboo Tarruk Nath Palil, for the pe’i- 
tioners. 

Mr. TI. Bell and Baboo Chunder Mndhiih Ghoxe. for the opposite 
party. 

JUDGMENT. 


The judgment of the Court (Mitteh and Maclkan, J.l.) was deliver- 
ed by 

MittEU, J. — In ouv judgment of the Gth of May 1881, we held that 
no ai)peal lay against the order of the Subordinate .fudge, dated the -Itli 
Septoinhor 1880, soliciting the sanction of the District Tiulgo to the 
appointment of a receiver. We further gave certain directions as to the 
conditions under winch a receiver was to be ajjpointed, Ac. These direc- 
tions were given by us, being under the impression that no receiver had 
then [723] been appointe<l. It now turn.s out tliat a receiver had l)eon 
apj»ointed before our order was i>assed. Tliorefore these directions must 
be cancelled, atul our order dismissing the appeal upon the ground that 
no appeal lies will alone stand. It is repre.sented to us tliat the Sub- 
ordinato Judge has made no provision regarding any payment of money 
to the api)ellant for tlie purpose ofdefon<ling the suit pending it) the lower 
Court; and Mr. Bonnorjeo on behalf of the plaintiffs gives his consent 
that there should bo a direction given to tlie Subordinate Judge to allow 
to tbe defendant front littie to time such sums of money as would l)o 
reasontibly tiecessary for conducting the litigation on her behalf We 
therefore, direct tliiit tlie lower Court, if any ap|)lication be made to it on 
behalf of the defendant to ho supplied with reasontihle funds for the 
Ituri.ose of .lefonding the suit, should take that application into its con- 
sidortition. and allow such sums of money from time to time to he paid 
by the receiver to the defendant as in its discretion would lie necessarv to 
defend tlie suit. 

Tlie costs of this application will lie costs in the cause. Let tho 
record bo forthwith sent back. 


Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Field. 


MOHENDRO COOMAR DUTT AND OTHERS {Jxidgmcnt-debtors) V. 
HEERA MohUN CoONDOO and others (Auction-purchasers).'* 
ISHANESWARY DaSEE (Judgment-debtor) v. GOPAL IMS DUTT AND 
OTHERS (Decree-holders):* August, 1881.] 


Execution-Sale— MaUrinl Irregularity— Sale of aPortionof a Tenure — Sale for Atrears 
of Rent^ Mortoage- Decree — Civil Procedure Code — (Act X of Ibllt s. 31). 

Tbe mere fact ihat the amount of rent payable in respect of a tanure brought 
to sale ia execution of a decree is not stated in tbe sale-proclamation, is not a 
material irregulanty wiibin ibo meaniDg of s. 311 of the Civsl [724] Procedure 
Code fAct X of 1877) though, if the amouot of root payable were stated to be 
more than it actually was, that might consiituto such an irregularity and 
tending to lessen the price at which purchasers might be willing lo buy. 

Where decrees for arrears of rent bad been obtained by fractional shareholders 
in a tenun*. and lo execution thereof a moiety of the tenure bad been sold, it 
.'ippcircd that the other moiety had beer) sold at tbe same time in execution of a 
inor»gagC“dccre© against some of the judgoaent-debtors in the rent-suits on an 
objection being taken to the confirmatioo of such saleoa the ground that the whole 
tenure should h<ave been sold lu execution of tbe rent decrees,— 

Held that all that tbe decree-holders were entitled to have sold was tbe right, 
litlo. and interest of their judgment-debtors and that they wi-re in tbo position, 
ordinary cretlitors having no lien no tho tenure; and ih 4 t. consrquentl^y. of ine 
mortgagor being entitled to enforce his lion against tho moio*y coveren by bis 
moftgsgo, tbe sale of the remainiug moiety in satisfaction of the rent decrees 
v>UN a good sale and could not bo set aside. 


ThkSK two appeals, wliicli were heaicl togotlier, were against the 
orders of the Subordinate Judge of the 24-Pargannas confirming two so^i- 
lalc sales with respect to one property, which had been Iiel on le sa 

day. 20th Soptemlier 1880. ^ 

In tho lirst case (No. 108). the decroe-hoklers wore the 
an eif*ht-annas share in the property, autl they liat ® , 

<lale.l tlie 15th Fohruary, 1880. directing that the eight ® ® 

property, covered hv tlioir mortgage and belonging to tho judgment-debtors 

in that case, should l)o sold in satisfaction of their deciee. r,. optional 

In tire second case (No. 109). the decree-lioldeib %%eie fractional 

slr irolrolders of the tenure, anil tire decrees held by them were for arrears 
of ‘ reirt against hotir tho judgmont-debtors (apirellants) in that case, and 
fin* iiu)rfc<^a**ors of tho other eight annas shaie. , , . i* i 

Thh)bjections raised in botli cases against the sales 
,v„,o »ul,stunti..Uy tl.o sa.ne, the judsn.ent-dohto.s |illopng th^t theio had 
been material irregularities in publishing and conducting the sales, and 

that in eonsenuence they hud suffered substantial injury ; arid an addi^ 

fcional objection was urged in tiro secorrd case, that tire Court f 

sold Che entire tenuro in execution of the decrees for arrears of root, and 

not luerelv tho eight annas share which had been sold. 

[726] Tiro nature of the objections appears suftic’ontly iioin tire 

judgment of tho High Court, both cases being heard at the , 

Baboo (iunidas linnerjee and Baboo Smoda Cliu?n MtUei . fort 


iH)j)ollants. — 

February, 1881. 
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Baboo Chunder Madhitb GJiose, Baboo Taruck Nath Sen, Baboo 
Taricck Nath Dutt, Baboo Umbica Churn Dose, and Baboo Dhowatii Churn 
Dutt, for the various respondents. 

The following judgments of the Court (Prinsep and Field, JJ.) were 
delivered by Field, J : — 


JUDGMENTS. 

No. 108. — Tliis is an appeal against the order of the Subordinate Judge 
of the 24-Parganas confirming a sale, and it is contended that this sale 
ought not to have been confirmed — fir.st, because there was material irre- 
gularity in publishing it : and secondly, because substantial injury had been 
sustained by the appellants in consequence of such material irregularity. 
The first material irregularity alleged is tliat tlie sale-proclamation was not 
published in the mofussil. Wo agree with the Subordinate Judge that 
the weiglit of evidence is in suppoi't of the sale-proclamation having been 
duly published in the mofussil. 


The ne.xt contention is that, as tlio amount of annual rent payable 
upon I he tenure was not stated in the notification of sale, this is a material 
irregularity. We certainly are of opinion tliat the amount of rent jiayable 
upon tlio tenure ought, in the careful transaction of business, to have been 
set out in the sale-proclamation ; but wo are not prepared to say that tho 
aliseiice of this information, which is not, in so many words, prescribed 
by tlio law, was a material irrenularity within tlie meaning of s. yil. If 
tho annual rent had been stated to ho more than it really was, this might 
have boon material as tending to lesson tho price at which purchasers 
would be willing to buy ; but no information being given on the point, 
purchasers ctnnot be said to have been misinformed. 


Then it is contended that the decree-holders dissuaded purcliasers 
from biilding at the sale. Wo think that tho remarks [7263 of the 
Subordinate .Judge upon the evidence bearing upon this point arc proper; 
and we see no reason to difVer from tho view which ho has taken on this 
(liiestion. Under these citcumstanccs. we are of opinion, that no 
material irrttgidarity has lieen established ; and this being so. this appeal 
must be dismissed with costs. 

.V(i. lot). With reference to tho <iuestion of material irregularity, tho 
grounds taken in this apiieal are tho same as those taken in Appeal No. lUK, 
and will be disposed of by the observations already made in the judgment 
in that case. There is, liowcver. a further contention in this a()pcal, -viz., 
that the tenure ought to have been soUl in its entirety, and that the Subordi- 
nate .Judge was wrong in s(*lling a moiety of tho tenure only in execution of 
the decrees for rent. Now, lliese rent-ilecreos were obtained by persons who 
were sharers otdy. and conseijuently. under the law at present in force, those 
dccreo-holders weix“ not cntilleil to l•ring the tenure itself to sale under 
that special ]>i-oceduro by which a tenure is sold, in execution of a 
dccrei* for aii'. ars of its own rent, free from all incumbrances. .All that 
these <lccr'‘r-hi>lders, bring sharers, were entitle*! to sell, was the ri'dit 
title and iiilcrrsl of the judgment-debtor. Now, let us see what this 
right, title and interest amounted to in tho present case. There was 
admitteillv a inortg*ige-*lccree obtained upon a mortgage-bond, by which 
one luoiriy of the tenure had been hypothecated ; and this decree entitled 
tho mortgagee t.. enforce his lien. This bring so. it is clear that all that 
romamed to sell m satisfaction of the rent-decrees, and after tho mortgage 
had been satislie.l, was eight annus only. Taking another view of”the 
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question, it is clear that the holders of the decrees for rent had no lien 
upon the tenure. Whatever contention may be I'aised when a tenure is 
sold under the special procedure in order to satisfy the aiTears of its 
own rent, that the landlord must be presumed to have a lien upon the 
tenure for such rent, we think no such contention can possibly be raised 
in a case in whicli the decree-holder, being a sharer only, is entitled 
to sell not the tenure itself, but the interests of the judgment- 
debtor only. This being so, we have here the case of one secured 
[727] creditor holding a decree, which entitles him to enforce his lien; and 
another decree-holder not secured and holding a simple money-decree. 
Under these circumstances, we think it impossible to say that the Subor- 
dinate Judge was wrong in allowing the mortgaged eight annas to be fi'st 
sold in execution of the mortgage-decree, and then selling the remaining 
moiety in execution of tlie decrees for rent. Tins appeal, therefore, must 
also be dismissed with costs. 

Appeals dismissed. 


7 C. 727-9 C L.R. 377. 

APPELLATE CIVIL. 

Before .1/r. Justice fitter and 21r. Justice Zlaclean. 


Wazeer Mahton and another {Defendants) v. Chuni Singh 
and another {Plaintiffs).^ Ulth June, 1881.] 

Res Judienta — Finality of Arbitrator's Award, when Judgment is passed thereon— 
Question dealt wUh by such .4 ward raised tn a subsequent Suit. 

Where e e«so was referred to arbitration, and the award was subsequently 
filed and judgment passed in accordance therewith, and subsequently, in ADoth^ 
suit between the same parties, a queslioo d.*aU with m the award was rais d. 

Held, that such question was resjis^iicata between the • I*'* 

the award h iving the same cllect as an ordinary judgment of a Court, aud being 

conducive on the point. 

[P.. 21 B. 4G5 (1071. ] 

THIS WAS a suit, for arrears of rent for tl,e years 1284 and 1285 
(1870 — 1878). The rent was payable in kind, and the amount of and in 
os, cct of which it was alleged to be duo was found by the original Court 
^ >^44 biglias and 12 cottas. The ,>laint.fts al eged that they were enti- 
Ll to a nrne-anna share and that the defendants were only entitled to a 
seven-anna sliave : hut the defendants dis,n.red this and contended that 
uTo laintiffs were only entitled to an eight-anim share of tl.e produce, 
and tliat a tender had been made of that amount and refused previous to 

^r 728 TTho Court found the shares to be in the i.roiJortion of 

nine to seven, on the ground that this question l.ad been decided in a pre- 
vious suit between the parties, which liad been referred to arbitiation. It 
appeared that tho award, which was dated the 1-th Novembei 1877. h.id 
been confirmed hv tlioMuiisif. and subsequently upheld on aijpeal by the 
District Judge. The remaining facts in the case having been found against 
the defendants, the Subordinate Judge gave tlie plaintift s a decree foi th e 

I ricerre No. 721 -'f 1880, agsiust the decree of 

1870. 
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amount they claimed, and this decree was confirmed on appeal by the 
lower Appellate Courc. The defendants accoi-dingly now appealed to the 
High Court, on the gi'ound amongst others, that the decision of the arbi- 
trators, acted on by the Courts below, was not a finding of a Court of 
competent jurisdiction upon the question at issue in the present suit, and 
that it was, therefore, not admissible, if at all, as conclusive evidence on the 
question. 

Baboo Mohcsh Chunder Choxvdhnj and Baboo Srcesli Chunder 
Chowdhry, for the appellants. 

Baboo Saltijram Singh, for the i-espondents. 


JUDGMENT. 


The judgment of the Court (MiTTER and Maclean, JJ.) was 
delivered bv 

Mitter, J. — This was a suit for arrears of rent for the years 1284 
and 1285 (1876 — 1878), the rent being admittedly payable in kind. The 
plaintiffs claim to recover in the proportion of nine-sixteenths of the 
produce ; the defendants allege that the proportion is half and half. 

It appears that there was a previous suit between the parties in 
respect of the rent of the years 1281 to 1283 (1874 — 1876). In that suit 
also, they were at issue upon this point, viz., in what proportion the 
plaintiffs arc entitled to receive the produce. The whole matter in 
difference in that suit was referred to arliitration, and the arbitrator sub- 
mitted his award, deciding tliis question in favour of the plaintiffs. Certain 
objections were taken against the awai'd, but tlio Court overruled tliem and 

1 )assed judgment in accordance witli it. The defendants appealed against 
!729] that judgment, but failed, on the ground tliat the judgment being 


in accordance with tlie award was final under tlio law. 

The Courts l)olow in this case liuve treated the former judgment as 
conclusive evidence on tliis point, and the question raised before us is 
whetlier it Ims tliat otiect. 

We are of opinion tliat tlie lower Courts are right in treating tho 
former judgment as conclusive upon this particular issue. It has been 
contended before us that a judgment can bo only treated as rea judicata 
wlion it is llie decision of a Court of competent jurisdiction ; and that an 
arbitrator is not a Court of competent jurisdiction, liis jurisdiction being 
limited to llic decision of tho jiarticular matter referred to him. 

This argument seems to us not to be sound. It is not simply tho 
award which has been held to bo res judicata in this case, but tho award 
followed by the judgment of the Court. 

Section il25 of .\cb^’III of 18.55) (the reference was under that 
-Act) says, that if the Court shall not see cause to remit tho award, 
Ac., Ac., tlio Court shall jiroceed to pass judgment according to tho 
award ; and s. IH.5 says that the judgment shall contain tho point or points 
for detorminiition, the decision thereupon, and tlio reasons for tho 
decision. It is clear, therefore, that a judgment passed in accordance with 
8. 325 incori)orates in itself the decision upon tlio iioints at issue as con- 
tained in tho award, lb has the same effect as an ordinary judgment of 
a Court. This view is supjiorted hy an authority cited at p. 17 of “ Bigelow 
on the Law of Ksto])pol.'’ It is to the following effect : — “ The mcard of 
arbitration under a rule of Court, if final and valid, is also conclusive upon 
the parties. Tlio case first cited- Lloyd v. Barr (1) — was an action on a 
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1881 note apinst a prior by a- subsequent indorser, who had paid a iudgment 

Ju^il. given by arbitrators in an action by the bolder against all the indorsers: 

. and as no technical issue had been framed, it was contended that the 

judgment was not an estoppel to the present defendants to deny demand 

LATE and notice. But the Court ruled otherwise.’* • 

Civil. Ic has been also urged that the question of proportion was incident- 

7 c”« 7 = t 1 ^ former suit. But we are unable bo take [730] this view. 

9 C L R S77 appears to us, tliat^lio point arose directly in that case as it also arises 
a o L.K. d77. directly here. • 

The decision of the lower Courts is, therefore, correct. Tlie appeal 
IS dismissed with costs. 


Appeal dismissed. 


7 C. 730 = 4 Shorae L.R. 191 = 9 C.L R. 341. 

APPELL.-iTE CIVIL. 

Before. Mr. Justice Prinsep ami Mr. Justice Field. 

Boxomali Mozumdar {Judgmcnt dcbtor) v. Woomesh 
Chunder Bundopadhya [Decree-holder).* 

[28bh July. 1881.] 

Sale ill Execution of Decree —Irreyularity — Material Injury — Presumption — Civil 
procedure Code {Act X of i877|, 3U — Lucfies in sutnmomnQ 

Oq au application under 8. 311 of tho Civil Procedure Code <Act X of 18771 to 
i^et aside a 84le, it appuired ibac there hid been h matorial irregularity in 
publishing tho sale; but no witocdses wore cnllcd to prove that ©ubstantial 
injury bad bena caused thereby* It also appeared that sovoutcoii days after the 
applicant had applied for proclamations to bo issued to bi8 witncs>*t«, ho deposited 
the requisite foes; and that, subscquctitly. tbore was a delay of sovon dayis m the 
oHice in issuing suob proclamations, which were ultimately issued only tbree 
days prior to tho day fixed for the hearing. On the applicant ftllogiug that, in 
coiisequenre of such delay, bo bad not bceu allowed a fair opporluni;y to produce 
his witnesses. — 

Hetd. that the Court cannot presume that substantial injury been caused 
froD) the mere f^ict of tboro having been a material irregularity iii publisbiug a 
^ale ; but when both a rtiiterjal irrcxuUritv and substantial injury have been 
proved, tbc Court inty roisooably pre-iUine thit the substantial injury is due to 
such irregularity. 

Held also, that tbc applicant having been guilty of laches himself, could not 
be allowed to set up the delay in the office, as a ground for tbe uon-production 
of his witnesses. 

Gopee Xnth Dobny v. Roy Luchmeeput Singh (I) considered* 

[R., 11 A. A.W.K. 115 ; 5 M L.J. 70 (74).] 

Tins was an appeal against an order rejecting an applioatioo under 
s. 311 of the Civil Procedure Code (Act X of 1877J to set aside a sale. 

[73 1 ] Tho lower Couro found that there had been a material irregu- 
larity 111 publishing the sale, and tho principal allegation of the appellant 
was that ho had not beoo allowed an opportunity of producing his witness- 
es to show that he had sustained substantial injury by reason of such 
irregularity. lie also alleged that tho sale had never bean published at 

• Appoiil from Oricinal Order. No. 14*2 of 1S01, against the order of Baboo Jugafc- 
durlubb MozumJar. Ofliciaciog Subordinate Judge of Furrecdporc. dated tbe 5th 
February 1881. 

<l) 1 C.L.R. 349. 
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so, it could not be set aside 
under the provisions of s. 311, that section applying only to eases in which 
there had been an irregularity in publishing or conducting the sale, and in 

addition that there was no other section under which a sale could be 
summarily set aside. 

The application having been rejected, the judgment-debtor now 
appaalea. 

Baboo Grija Sunker Mozumdar and Baboo Bycant Nath Das for the 
appellant. 

r- Ghose, Baboo Busunt Coomar Bose, and Baboo 

Ivooloda K%nker Roy for bbe respondent. 

The judgments of the Court were as follows 

JUDGMENTS. 

Field, J.— The first point, which it will be convenient to dispose of 

in this appeal, is the allegation that the anpellant was not afforded fair 
ouportunity of producing his witnesses. Now. the facts as to this objeo- 
tion are these. Ho applied for and obtained an order for the issue of a 
proclamation on these witnesses on the Sth January. He did nob pub in 
the requisite courc lees for the issue of these proclamations until the 25th 
January.— that is, seventeen days afterwards, although he was aware on 
the Sth January that the 5th February bad been fixed for the hoaring 
Now. it appears to us. having regard to the ordinary despatch with which 
business IS done in the mofussil that he might have been well aware when 
he paid m the court-fees on the 25bh January, after seventeen days that it 
was improbable tliat these proclamations could have been served in such time 
as to allow of the witnesses being in attendance on tbe 5th February As a 
matter of fact, the proclamations did not issue till the 2od February and 
although this delay of seven days in the office is a delay which would have 
[732] given the appellant some ground of complaint if he himself had acted 
with reasonable expedition, yet. having regard to the fact that he himself 
nelayed seventeen davs in the first instance, we think he cannot be allowed 
to set up the laches of the office, so as to succeed in this appeal. 

The next question is concerned with substantial injury The provi 
sions ofs. :1J1 of the Code are:-** No sale shall besot aside on the ground 
of irrogularitv, unless the applicant proves to the satisfaction of the Court 
that ho has sustained substantial injury bv reason of such irregularitv ” 
An argument has been addressed to us to the effect, that the fact of irregu- 

presume substantial injurv • 
and in support of this argument the case of Gopec N.ith Dohay v I^u 

LjichtnepftiU Sni.jk (1) has boon .juotod. It appears to us that the 'iudg 
ment of the learned Judges in that case does not support the contention 
sought to ho base.! thereupon. .\s wo understand that judgment it merelv 
comes to this that if the fact of irregularity ig proved, and also the fact 
of substantial injury, then the Court may reasonably presume that the 
sulistantial injury was duo to the irregularity, or. as the words of th« 
section show, was caused by reason of such irregularity ” Wo think 
that tins IS a reasonaie presumption in most cases ; and explained in thi^ 
way. the ju.lgmont IS one which has our concurrence. But it eertainlv 

■ loosnot support the argument of the learned pleader, that from the faJ 

ol irregularitv a wourt ought to presume that there was substantial injury 
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a presumption which might be cootradictad id many cases by the fact 
of the property having been sold for its fair value. 

It is then conteoded, that in this case there is not an irregularitv, 
but an entire absence of any notification, and that this being so, the pro- 
visions of s. 311 are not applicable. If the provisions of this section do 
not apply, we ara not awsre of any section of the Code under which this 
application could have been made ; but it appears to us that the facts in 
this case, it true, would have amounted to an irregularity within the 
meaning of that section. The appeal is dismissed with costs. 

« C L R [733] Prinsep, J. — I am of the same opinion. I would only add 

* that I have always considered the judgment in the ot Gopee Nath 
Dohayv, Roy I.uchviccput Sinyh (1) as bearing the interpretation put upon 
it by my learned colleague, and in that view I have followed that judg- 
ment in other cases decided by me while sitting in other Division Benches 
of this Court. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Prinsep and Mr. Justice Field. 

Kristomohiny Dossee (Decree-holder) v. Ba.ma Churn Nag Chowdrv 
AND OTHERS (Judgment-debtors).* [29(;h August. 1881.] 

Execution— Mortgage Decree— ^Stay of Sale pending Administrntion-Snit— Appealable 
Ortler— Civil Procedure Code [Act X oj 1877), $ 244, cl. (cj. 

In execution o( a decree on a mortgage* bond executed by the f<itbcr of the 
judgment*debtord, since deceased, which decree directed that the mortgage lien 
should be enforced — first, by safe ol the property specifically mortgaged ; and 
secondly, if the debt remained unsatisfied, by the s^le of tbe other property in 
the possession of the judgment*debtors. the judgment creditor proceeded to 
have tbe mortgaged property sold. After tbe issue of the sale ootification, and 
three days prior to the date fixed for the sale, one of the judgmoot-debtors 
applied to have the sale stayed, on tbe ground that an admimstration-suit was 
ponding with respect to the property of his father, the mortgagor, and also asked 
that H receiver might be appoiotod and arraoccinents made for the purpose of 
paying ofl the mortgage-debt, and saving the property from being sold. Oa this 
application the Court passed an order staying the .skle. 

field, that such order was appealable, being a question arising between tbe 
parties to the suit in which the docroo was passed and relating to the 
execution of that decree, and as such coming within the provision of ol. (c), 
s. 214. Act X of 1877 (Civil Procedure Code)* 

Held also, that the Court was wrong in passing such order, inasmuch as there 
were no reasonable grounds why a i^ccured creditor should be debarred from 
enforcing his security pending the administration-suit. 

Gambhirmul and Dana Chayui v. Ci^jmal Jodhmal (2) distinguished* 

fF.. 13 C. Ill (112) ; 7 A. 73 (78)=^4 A.W.N. 226. R., 12 C. 624 (625).] 

[734] This was an appeal against ao order staying the sale of 

mortgaged property in execution of a decree obtained on the mortgage. 

Tho facts appear sutiiciently from the judgment of the High Court. 


• Appeal from Original Order, No. 180 of 1881, against the order of Baboo Krishna 
Mohun Mookerjee, Second Subordinate Judge of the 24-Parganas, dated tbe 2ad 
May, 1881. 

(1) 1 C.L R. 349. (2» 11 B il.C R- 151. 
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Baboo Bhoivany Chum Dutt and Baboo 'Bydonath Dutt, for the 
appellant. 

Baboo Gunidas Banerjec and Baboo Baroda Churn Mitter, for the 
respondents. 

JUDGMENT. 

The judgment of the Court (Prinsep and Field, JJ.) was delivered 
by 

Field, J. — The appellant in this case obtained, on the 25tb May, 9 
1880, a decree on a mortgage-bond, executed in bis favour by Earn Goti 
Nag. The three sons of Ram Goti Nag were judgment-debtors under that 
decree, which directed that the mortgage lien should be enforced — first, by 
sale of the property specifically mortgaged ; and secondly, if the mortgage- 
debt were not thereby satisfied, by the sale of the other property in the 
possession of the judgment-debtors. The decree-holder proceeded, in 
February, 1881. to execute this decree against the properties specifically 
mortgaged; and, after the issue of the sale-notification, it appears that a 
petition was presented to the Court in which the execution-proceedings 
were pending by one of the sons of Ram Goti Nag. This petition was 
presented three days before the date on which the sale was to take place. 
The purport of the petition was this, that the three sons of Ram Goti Nag 
were disputing as to the respective shares of their father's property, and they 
had instituted an administration-suit in order to have the property adminis- 
tered under the directions of the Court, and they asked that the sale of the 
mortgaged property at the instance of the decree-holder, appellant, should 
be stayed until the final disposal of the administration suit. The Sub- 
ordinate Judge made an order staying the sale: and against that order 
this appeal has boon preferrocl* 

A preliminary objection is first taken that no such appeal will 
lie. It appears to us, however, that this order, passed [735] under s. 243 of 
the present Code, comes clearly within cl. {c) of s. 244, inasmuch as the 
question raised thereby is a question arising between the parties to the 
suit in which the decree was passed, and relating to the execution 
of the decree. It is contended that this question does not really relate 
to the execution of the decree, and in support of that argument the 
case of Gamhhinnal and Buna Chand v. Uhejvial JodhmaHl) hsin been 
quoted. Now. in the first place, there is a marked distinction between 
that case and the present case, in this, tliat Bana Chand, who was the 
assignee of the decree for costs, was not a party to the second suit there 
instituted : and West. J., observed.— “ but a strictly literal interpretation 
of tlio words we have ([uoted would exclude Bana Chand from the 
operation of the section as not having been a party to the suit” In 
the next jJaco. v-.: think that the ai rangeraent of the present Code 
and the dittoronco ‘otweon the language of the present Code as com’ 
pared wir' -,,0 language use.l in the old Code, must make a mate- 
rial ditlorouce in the interpretation, and we entertain no doubt that 
the order now appealed against, which stays the execution of the decree 
for an mdehnite time and prevents a secured creditor from availing him- 
self of the benefit o h.s security, is. according to all common sense i 
question rolatiDR to the execution of the decioo. 

Then, as to the merits of the case, we entertain no doubt that the 
order appealed against ought not to have been made. The decree-holder is 
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a secured credihor. He has obtained a decree upon a mortgage-bond, and 
that decree entitles bim to realise the amount due to him from the pro- 
perty specifically hypothecated by that mortgage-bond. There is no 
reasonable ground for saying that, because the sons of Ram 6oti Nag are 
disputing as to tbeir shares in the property of their deceased father, a 
secured creditor is to be debarred from enforcing his security until 
that quarrel is determined. Under these circumstances, we think that 
the order of the Subordinate Judge must be set aside, and this appeal 
decreed with costs. 

Appeal allowed. 


7 C. 736 = 9 C.L.R. 471. 

[736] APPELLATE CIVIL. 

Before Mr. Justice Prmsep and Mr. Justice Field. 


Mohima Chdnder Dhur {Defendant) v. JUGOL KiSHORE 
BilUTTACHAR.li {Plaintiff).* (15th August, 1881. j 

Declarnlory Decree— Cause of Action— Civil Suit to contest the Oenuine^xess and Validitij 
of a Reffistcred Document — Registration —Onus of Proof —Registration Act {III of 
1877>, ss. 74, Ih— Specific Relief Act (I of 1877), s. 39. 

Under the speciol procedure provided in the Registration Act (III of 1877), the 
defendant, in whose favour a document was said to have been etecutod. succeeded 
in obtainina an order from the District Registrar for the registration of the same, 
aUhougb the plaintiff, who w.is alleged to have executed it. appeared before the 
Sub-Rogistnir. and subsequently before the Registrar, and dooied executing it, 
and alleged it to bo a forgery. 

In a suit brought under the above circumstances to have the document declared 
void, and to have it cancelled, the Court placed the onus of proving its genuine- 
ness and its execution by the plaintifi on the defendant — 

Held, that the proec-dings of the Registrar, when be e-’^uired whether the 
doeumooth-iH boon duly executed or 

petent Court.” but onlv those of an executive officer invested 
functions, and that, oinsequantly. such a suit was 

under the circumstances, the onus of proof was properly placed on ^be defendant. 

Held also, that tho Specific Relief Act d of 1S77I applied, s. 39 evidently con- 
templatiiig and providing lor such a suit. 

Ram Chunder Paul v. Tiecharam Deg (U dissented from. 

Prasana Kumar Sandyal v. Mathurnath Banerjee (2) followed- 

This was a suit to have a registered kobala. dated the 32nd Cheyt 
1284 (co^espondiog with April 3rd. 1878). set aside on the ground that it 
was a forged dooument. The plaintiff alleged that the defendant Mohima 
Chunder Dhur presented the kobala for registration before the Sub- 
Strar of Maoiokgunge on the 6th May. 1878. and that thereupon a 
Buinmons was issued against him. as he appeared on the face of the 
document to have executed it ; that, upon the receipt of such summons, he 
anueared before [737] the Sub- Registrar and denied having executed it . 
but that the defendant had then appealed to the ^®Sistrar. who heard 
evidence on both sides and ordered its registration on the 22Qd August. 

1878. 

■ • Anneal from Appellate Ueoree. No. 632 of 1880. against ‘be decree of Baboo 

Nobin Chunder OaoguW. Scemd Subordinate Judge of Malic 

1880, alTirmii.B the decree of Baboo Okhay Kumar Sen, Additional Munsif of ftiaiio 

gunge, dated tho ‘Jlst February. 1679. „ 

(1) 10W.R.329. (2) 8 B.L.R.App.2a. 
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Tho defendant Stated that the plainbifif bad executed the document in 1881 

his favour after having received 152 rupees, the consideration-monev ; and Auo. 16. 
that, after its execution, the plaintiff had been persuaded bv his co-sharers — 

1 ,° covered by the kobala not to register the same, whereupon Appbl- 

he had taken the proper steps to have it registered ; and having succeeded LATE 
in getting registration effected, had taken possession of the property in the Civil 
usual way by fixinc up a bamboo-post. ^ 

1 u Original Court, after hearing evidence on both sides, found the 7 0.736 = 
koba a, to be a forgery and ordered it to be sot aside ; and the decision was ® C.L R 471. 
upheld on appeal by the lower Appellate Court. 

.u appealed to the High Court, on the ground that 

the kobala having been duly registered, the present suit would not lie. and 
that the Original Court was in error in placing the onus of proving the 
genuineness of the document on him. 

Mr. L. Ghose and Baboo Ditnqshcdhur Sen. for the appellant 

Baboo Mohtny Mohun Roy a.od Baboo Grija Sunker MozooTndar for 
the respondent. ’ 


by 


JUDGMENT. 

The judgment of the Court (Prixsep and FIELD. J.J.) was delivered 


Field, J — In this case the plaintiff sued to have a kobala or bill of 
sale set aside and declared spurious. It appears that the defendant pre- 
sented this hill of sale for registration, and. under the special procedure 
provided in the Registration Act. ho succeeded in obtaining an order of the 
District Registrar for the registration of the document. The first conten- 
tion raised before ns on appeal is. that this suit is not maintainable - and 
in support of this contention, the case of Rani Chwuler Paul v Decharani 
Day (1) is quoted. Now. that case we think to have [738] been virtually 
overruled by the case oi Pra^anna Kumar San'hjal v, Mathur.iaih Daner- 
jac (2». whicn latter case has been since followed in several other cases in 
this Court. Most decidedly, if wo had to form an independent opinion our 
view would he tlio same as that taken by the learne.l Judges in the 
latter case; but wo think that, whatever may have been the state of the 
law before tlie passing of the present Registration Act and the present 
Specific Relief .Act. these two enactments have put the point beyond 
doubt. The cNLse of Chunder Paul v. Becharam Day (3) was decided 
when Act XX of IHbb. was in force, and under tlie provisions of s. 84 
of that Act. it was the District Judge who heanJ the petition made 
against the order of the registering officer refusing registration Phoar J 
who delivered judgment in that case, certainly regarded that a^ a 
decision of a comuotont Court. - The present Registration Act enacts 
that whore the registering officer refuses to register, the procedure is 
by way of an appeal to the Registrar, and tlie Registrar is then to 
eoquive-nr.t. whether the document has been executed ; and secondlu 
whether the requirements of the Registration Law have been comulie d 
with. ft aupears to us. that it is imnossihlo to sav that the pro 
ceedmgs of the Registrar, when ho enquired whether the document \Z] 

been executed, are m any sense proceedings of a ‘•comnetent Court ■’ Thev 
are the proceedings of an executive officer invested with r/«as/.judioia^ 

functions for the limited purpose of the Registration Act Tr.ii • 
tMn. „v,,„ 

(2l 8 B.L.R Ap. 26. 
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had not been overruled and dissented from in several other cases, it would 
no longer have a binding effect, regard being had to tbe alteration made 
in the Registration Law. Then, if we turn to s. 39 of the Specific Relief 
Act, I of 1877, we find that a suit of this nature is there contemplated 
and provided for. That section enacts, tliat "any person against whom 
a written instrument is void or voidable, who has reasonable apprehension 
that such instrument, if loft outstanding, may cause him serious injury, 
may sue to have it adjudged void or voidable, and the Court may, in 
• its dTscretion, so adjudge it and onlet it to be delivered up and cancelled. ’ 
[7391 then proceeds : “ If the instrument has been registered 
under tbe Indian Registration .Act, the Court shall also send a copy of its 
decree to the officer in whose office the instrument has been so registered, 
and such officer shall note on the copy of the instrument contained in the 
books the fact of its cancellation.” We think, having reference to these 
speciffc enactments of the Legislature, there cau bo no doubt that a suit of 
this kind is maintainable. 

The second point taken is that the burden of proof has been wrongly 
placed upon the defendant. It appears to us that this contention is unten- 
able. The plaintiff himself came forward and denied the execution of tbe 
document, and this was sufficient to cast upon the defendant the burden of 
proving its execution and its genuineness. Under these circumstances, 
we think that this appeal must be dismissed with costs. 

Appeal dismisied. 


7 C. 739=10 C L R. 263. 

APPELLATE CIVIL. 

Before "Mr. Justice Prinscp and -T/r. Justice Field. 


BuNasEE Singh and others {Defendants) v. Soodist Lall 

{Plaintiff). ' [5th .August, 1881.J 

BUuhlfimill alone— Uniisclosedj^mcipal—SpHUviif Cause of Action. 

A B,C. and D were the proprietor* of a 2a. I83. share in mouza E. and also 

nf a'sfi 13o share in mouza F. both in the district of Bhagalporc On the 19th 

Sontembo?i872 A moTtgaged a la. Ip. share of E to H. On the 20vh September 
'ls7-2 ADC and D mortgaged their shares in E andF. 

peSmthJdiUrict of TirbU to the plaintifl. On lhe24th t 

mortgaged hi? share in E and F to J. On the 13th November 1874, A and B 
mortgaged their shares in F to A*. , • . 

On the iSth March 1874, J obtained a decree on his mortgage, and the interests 
of A and B were purchased on the 5th January 1875 by L. 

[740] On the ITtb April 1874, M. to whom the first mortgage bad assigned. 
oblLuid a decree .and attached the property raortpgod. L objected ih^^ad 

alrea dy purchased the interests of A. and on the objection being al owed. M 

in«titu\cd a suit against L (or a declaration of priority, and obtained a decree 

on the !lth August 1876. In execution of this decree, the 

without ‘"baving^obUincS'^ to V S"!'n 

.situate in the Bbagalporc district. On the 17th July a 

• Appeal from Original Decree, No 102 of 
Hafiz Abdul Kuciin, Subordinate Judge of Bhagalpore, dated the 7 
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K obfcvined a decree on bis mortgage, and 
by The nUinrfff^ f. ”®'’® purchased oo the 3rd SeptembL 1877 

Pourt for execulion to the Bhagalpore 

Court, and be attached the surplus sale-proceeds and a In Off. share in E This 

attachment was withdrawn on the objection ol L who drew out the surnlu^ 

TK'iainliff rl?w c' ^ released from attachment. 

Ine plaintiff now sued L.^V. and the mortgagors for a declaration that fais 

m«nf,«n J f «‘se the decree should not bo valid to tL extent 

mentioned, for a decree declnring bis prior lien on the property in E 

in «rDec."orrh'l'^®ifJ°' defendants that the Tirhoot Court had no juri.sdiction 
m respect of the Bhag.i«.K>re property ,• that the suit was bad for multifarious- 
ness . that certain persons, osharers with the plaintiQ. should have been made 
parties , and that the cause of action had been split* 

pr^Sy Tirhoot Court had no jurisdiction in respect of the Bhagalporo 

that tho suit was not bad by reason of multifariousness • and 

that It was not necessary to make the plaintifi’s co sharers parties as he 

members of 

the family as undisclosed principals. '.moeis oi 

V. ,31. ,.„d V. 

lleid also, that Lho cause of action had not been split. 

v/''’ Dabce (5) and Rao Karan Simh v. 
Natrab Mahomed FifzaU Khan (6l followed. ^ ^ 

[F., 'll A. 3(>l (3(J2) = 2 A.L.J. 3= A.W.N. (1904) 282 ; 127 I'.R. 1906= 10 P W R 1007 

N L R 8 • 

The facts of this case sutricientlv appnar from tho judj-ment 

Baboo Chundcr Maihvh Ghose and Baboo Srccnalh Bancnec for tho 
aupyllants, ^ 

[741] Baboo Mohc.h Chundcr Choicdhry and Baboo Itajendro Nath 
JJosc for tl)o rasi)ODdei]t. 

JUJXi.MBNT. 

Tho judgment of tho Court (Piti.wsEP and Field, JJ.) was dolivored 

PkinseI’. .1.— The Jacts of this case are somewhat complicated • but 
when those facts are understood, no real dillicultv arises in dealing’ with 

the case, hour persons ^^■ho are in the suit termed the third partv defend- 
ants, Dukharun Lall Dohay. Baiju Ball Dobay. Gopal Dobayand Lalji 
Dobay. wore the proprietors of a %i. 13, j. u. Icr. share out of 10 annas out 
of the entire J() annas of Mouza Shazadporo Dumduma. (di.is Rohiracore 
and also of -n ISy. -c. 1 cr. of Mozufferpore Thatha. Both these pro- 
perties are wholly situate in the district of Bhagalporo. There were four mort 
gages affecting this property Tho first mortgage was by Dukharun alone in 

^ ‘ ^ ■ T r i=* Jilted tho lOtli Septemhor 

1872. and It was a mor gage of l„. 4/i. share of Shazadpore Dumdum^ 

The second mortgage is dated tlio 20tb September 187-2. It was ^ n 

Dukharun Lall, Baiju Ball. Gopal Dobay. and Lalji Dobay in favour of the 
plaintiQ m the present suit, Soodist Ball, and the propertv covered ri.«r«) 
consisted of the whole of the two shares above set forth; as also o ^thtr 
property winch was situate in tho district of Tirhoot thft ^ V- 

Shaziidporo Dumduma and Muzafferpore Thatl.a being as alreadYTatoT 
who y situate in tlio di.strict of Bhagaluoio. Tho third rnortgago k ]at, j 
tho 24tli March, and was created hv two deeds d>iD.,l .... ^ 'S (hitcd 


(1) 6 B. i%in\ Ad. a93, (2i 6 C M M »*>> i->r . 


1881 
AUG. 6. 

Appel- 

late 

Civil. 

’ C. 739 = 10 
C.L.B. 263. 


C 111—129 


1020 



7 Cal. 742 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1881 

AUG. 5. 

Appel- 

late 

Civil. 


and the property mortfiaRed was the whole of the two shares already 
mentioned. The fourth morrgage is dated the 19th November 1874. It 
was executed by Dukharun Lall aud Baiju Lall in favour of DeepNarain, 
and the property mortgaged was the whole of the above share sn 
Muzatlarpore, together with some other property. Upon these mortgage- 
bonds tliore were four suits. The first suit in point of time was 

brouglit by the third mortgagee, Rughoonath Sahoy, who, on the 25th 

7 C. 739 = 10 ^Xarcli, 1874 . obtained a decree, and sought to [742] enforce liis 
C L.R. 263. lign against the property mortgaged to him. In execution of this decree 
he brought to sale tne interest, of Dukharun Lull and Baiju Lall. and these 
interests were purchased on the 5th January, 1875 by Chowdhry Bungsee 
Singh and others, who are the first party defendants in the present case, 
and are now the appellants before us. The second suit in point of 
time was brought hv Oobind Lall, the assignee of the first mortgagee 
Rughoonath Prosad, and he obtained a decree on the 17th Auril, 1874. In 
execution of this decree he attached the l<i. ip. share which was mort- 
gaged by the first mortgage-deed on the lOth September, 1872. An 
objection was thereupon raised by the present appellants, to the 
otVect that tliey bad already purchased the interest of Dukharun Lall, 
and tliat objection was successful. Wliereupon Gobind Lall insti- 
tuted a suit against the appellants for the purpose of having the 
priority of his mortgage declared, and lie obtained a decroo on the 
9th .August, 1876. In execution of this decree the la. 4 /j. share, 
wliich was the subject of tlie first mortgage-bond, was brought 
to sale, and was sohl on the 4th March, 1878 for Rs. 11,400. The 
first mortgage was satisfied out of those sale-proceeds, and tiiere re- 
mained a surplus of Rs. 7.664 6-1. These surplus sale proceeds may 
he taken as representing the value of the equity of redemption of the lu. 
4 /j. share of Shazad pore Dumduma. which was tho subject of the first 
mortgage. The third suit was instituted by the present plaintiff after the 
institution of the first suit and before tho present appellants bad become 
purchasers. It will ho remembered that the present plaintiff Soodist Lall 
was tho mortgiigoo not onlv of the two shares, hut of the other property 
ruatriu the district of rirhoot. The third suit was instituted under the 
old Code of Civil Procedure, and ic was instituted in the distnet ol in 
hoot In that suit Soodisb Lall sought to enforce his mortgage lien not 
only against the property situate in Tirhoot. but also against the 
situated in the district of Bhagalpore. Now. according to the old Code 
of Civil Procedure. Act VIII of 1859 (s. 12). it was necessary to have 
obtained the sanction of the High Court m order that the property 
situated in the district of Bhagalpore might be made liable under the 
[ 743 ] decree which would he passed m the suit. No such sanction was 
ohWinod and on tho 17tii .Udy 1874. a decree was passed m favour 
nf Soodi-st Ball The fourth suit was brought by the fourth mortgagee, 
a u^^elSitamed a decree on the 17th January 1877. In ®-eut.on f 
this decree he attached a 2n. 13(y. 2c. Icr. share m Mozutforpore Thatba. 

T'iZo“‘to th„ district oi Bhasalpore. .nd ic tl.is latter 
.Ucl;„d^ '^resect 

Tp lUn s-ea'^e toward and cade a claic (i) as te the surplus pro- 
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coeds, and (ii) as to the share of BaijuLall.— that is. llg. 3c. Id. share 
In consequence of this ciarni, the attachment was withdrawn both as 

tL«H share just men- 

tioned , and the present appellants, on the 24th August. 1878, drew out 

the surplus sale-proceeds already meutioued. Trihani Persad Singh and 

others, second party defendants, also made a claim in respect of 2a. Vir, 

lW 7 n‘^’ purchased ; and on the 2l3t January 

18fJ. an order was made releasing this share from attachment. The' 
present suit has now been instir.uted by Soodist Lall. and he asks (i) that 
the decree of the 17th July, 1874 obtained by him in the Tirhoot 
Court may be declared valid to aflfeet the 17f/. 3c. Id. share of Shazad- 
pore Dumduma. and aNo the whole share of Mozufferpore • (ii) that 
he may recover the surplus sale- proceeds. Rs. 7,664-6-1. together with 
interest, from Bungsee and others, the present appellants ; and (iii) that 
If the decree of the J7th July. 1874 be not held valid so as to aflL the 
pioperties aboyemenuoned. then a decree may now be given to him 

doclannghispriorheM uponthel7fy. 3c. Id. share of Mouza Shazadpore 
Dumduma and upon the 2«. 13(7. 2c. Icr. share of Mouza Mozuilerpore 

Jm) iTh ? » ° he ho«-oe m mind that Bungsee purchased the interest 

of Dukharunand Baiju Lall at a sale under a decree obtained upon the 
third mortgage. The plaintift. who is the [744] second mortgagee 
has therefore, in respect of the surplus sale proceeds, and also in resiLct 
of Baiju s share, a prior lien to that of Bungsee. who claims only in rfght 
of the third mortgagee Then, as to the sliare in Muzafferpore Thatha 
T.ihani Persau I an. I others, second defendants, are purchasers under a 
decioe obtained upon the fourth mortgage, and as regards this share also 
fcho plaintitr, beiri« llie secoud mortgafiec, lias a prior lien 

Four points hayo been argued before us upon this appeal. The first 
point IS, tlmt the lirhoot Court had no jurisdiction in respect of the pro- 
perry situate m Bbagalpore and therefore the decree of the 17th .July 
18/ 1 IS not \alid so as to aileeb the Hbafialpore property 

The second point is, that tlu^ suit is bad far multifariousness 
much as Iho hist set ol uotendnnts aucl iho second set of derondants are 
.nlercstd not jomt y but. severally, and in respectof separate portions of the 
propel ty The third point is. that the plalntilt is not entitled to sue alone 
because there aro four other persons- v,z.. Mohesh Ull. Chutoorhhooj lI i’ 
Gopal Lall, and Ram Lull lone of whom, iL-.. Chutoorhhooj, is a minor) 
who are memners of „ joint Ilindn tamily.-co-sharers with tho nlaintlB 
It IS. therolore, contended, that the plahuiir Soodist Lall is not" one 
intofobteii in t‘:« suhjecf.-inaUers of the suit and is nnl °° 

alone. The fnurth poi ufc is. that this suit i.s not maintainalile because^lt 
IS a suit Im'JUBbt after sphttme a cause of action : in other wi^rd, as the 
phiiutill had nlroiifly brought a suit in tho Tirhoot .,,1 ,•? .° 

order to make the decree in that suit effectual as against Uio whX o^’tho 
mortgaged property, oiitain tho sanction of the High Court hn i ^ ^ 
eluded from bringing this second suit in respect of he Rl .1 '' 

As to the first point it is conceded on blha of m 
dent. Miat the decree of the Tirhoot Court is not valil to X 
porty it) fcho Ulia^alporo Court and it ^ 

anything lurthor upon this point. The second nolnr'i*^ 
multifaricusnoss. an, I in order lo Unde^^tar how fa • 
bo 8UKtainod in connection with the presenr case 

!n mind what are tho exact facts ’ ^ must hoai distinctly 

1745] The plainfif. sues in'respecfi of a single transaction allectinfi 
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1881 several items of property. He sues upon a siDgle contract as between 

AUG. 5. himself and his mortgagor ; and he is compelled to sue by reason of this 

fact that subseQuent to the execution of his mortgage, several other per- 

Appel- sons have become interested in different uortionsof the property which, as 

LATE a whole, was the subject of his mortgage-bonds. Now it appears to us 

Civil that this is just the case which s. 28 of the present Code of Civil Procedure 

' was intended to meet and provide for. That section enacts that ‘ all per- 

7 C. 739 = 10 sons may be joined as defendants against whom the right to any relief is 
C.L.R. 263 alleged to exist, whether jointly, severally, or, in the alternative, in respect 
of the same matter.” The right to relief, so far as regards the first and 
second set of defendants, is undoubtedly, a right to relief as against these 
sets of defendants severally, but the cause of action arises out of the single 
subject-matter which formed the subject of the plaintiff’s original mortgage. 
Wo may also advert to s. 31 of the Code of Civil Procedure, which pro- 
vides that ‘‘no suit shall be defeated by reason of the misjoinder of the 
parties, and the Court may, in every suit, deal with the matter in controversy 
so far as regards the rigljts and interests of the parties actually before it. ” 
Wo are of opinion that the two sections which have just been quoted are 
a sullicient answer to the objection of multifariousness raised upon this 
appeal. 

Tlien, with reference to the third objection, the mortgage-bond was 
executed in favour of the plaintiff alone. If this were not the case, there 
would, undoubtedly, be much in the objection that the plaintiff, whether 
regarded as a member of tlio partnership or as a member of a Hindu family, 
could not alone maintain this suit. But wo think that the fact of the 
mortgage-bond having been executed in the name of the plaintiff alone en- 
tirely alters the case. The plaintiff may bo regarded as contracting not only 
on behalf of himself, but on behalf of undisclosed principals— the 
other members of the family. The rule of law on this subject is to 
1)0 found in the case of Shns v. Bo7id il). The learned Chief Justice of 
Fmglaud, in delivering the judgment of the Court, then said: — It is a 
[746] well establislied rule of law. that where a contract, not under 
seal, is made with au agent in liisowo name for an undisclosed principal, 
either the agent or tho princijial may sue upon it; the defendant, 
in tho latter case, being entitled to be placed in the same situation 
at tho time of the disclosure of the real principal as if tho agont had 
been the contracting party. This rule is most frequently acted upon in 
sales bv factors, agents, or partners, in which cases either the nominal 
or real' contractor may sue.” The same principle is applicable to the 
case of partners contracting in their own names, but really on behalf of 
themselves and their unnamed partner — Bottomlcif v. Nvttall (2,; for, 
as Baron Parke said \n Beckham v. (3), all questions of this sort 

hotwoen partners are mere illustrations of the same questions between 
principal and agent. In the case of Agacio v. Forbes (4). it was hold 
bv the Privy Council, that one partner, with whom personally a contract 
was made, was entitled to sue upon this contract in his own name 
without joining his co-partnors as plaintiffs: see also /oiHCS v. Bobnison (0). 

Tho same principle of law is embodied in s. 230 of the Indian 
Contract Act. which enacts, that. '' in the absence of any contract to that 
olt'ecb. an agent cannot personally enforce contracts entered into by hii^on 

(‘2) .'■> C. E. N. S. 1-22. 0 M. and W. 38. 

(5) 1 Kx.454. 
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behalf of his principal, nor is he parsonally bound by them. Such a 1881 
contract shall be presumed to exist in the following cases : — (i) Where tbo Auo. 5. 
contract is made by an agent for the sale or purchase of goods for a 
merchant resident abroad ; (it) where the agent does not disclose the Appel- 
name of his principal." Now, in the present case the contract was made LATE 
with Soodist Lall, the plaintiff, alone. It has not been expressly pleaded, CIVIL. 

and there is no evidence upon the record to show, that Soodist Lall did, 

at the time of making the contract, disclose that be was contracting not'^ 739 = 10 
only on behalf of himself, but also on behalf of the other members of 263. 

the partnership. Under these circumstances, wo think that this ground 
of appeal must also fail. 

Then the fourth ground of appeal is that the cause of action [747] 
has been split. Now, the present case is on all fours with the case 
of Grish Chunder Mookerjec v. Ramessuree Dabee (1), in which the case of 
Subba Bail v. Rama Ran (2) is referred to. In the case of Grish Chunder 
Mookerjec v. Ramessuree D.ibee (1) it was held that the cause of action was 
not split, because the plaintitf did not, in the first case, either relinquish or 
omit to sue for any portion of his claim ; but the necessity for the second 
suit arose out of the fact that the decree in the first suit had become in- 
fructuous. so far as regarded a certain portion of the uroperty, in conse- 
quence of its having been made without jurisdiction. Wo see no reason to 
dissent from the principle there laid down, and that principle must govern 
the present case. Were it otherwise, we think that there is another princi- 
ple of law (aid down by the Privy Council which would be applicable to 
the present case. We think that the cause of action in this second caso is 
not the same cause of action upon which the plaintiff sued ia the first 
suit. In the first suit the cause of action was the nonpayment of the 
money secured by the mortgage-bond, aud the real contention was as 
between the mortgagee on the one hand and the mortgagors on 
the other Land. The second suit is directed to enforce the plaintiff's prior 
mortgage lien against subsequent mortgagees, and the cau.so of action is 
that the subsequent mortgagees iiavo denied the plaintiff's right to a prior 
lien. The real contention is not botwoen the mortgagee and the mortga- 
gors, but between the prior mortgagee and the subsequent mortgagees. 

We tbink, therefore, tliat this case falls within the principle explained in 
the caso oiRno Koran Singh v. Naivab Mahomed Fyzali Khan (d). The 
appellants tlius fail upin all the grounds which have been taken and 
argued before us, and tliis appeal must be dismissed with costs. 

Appeal dismissed. 


(1) ‘2i W. R. 30S. 


(2) 3 M. II. C. R. 37G. 
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[748] Before Mr. Justice Priiisepand Mr. Justice Field. 


Kristo Ram Roy {Jxidoynent-dcbtor) v. Janokee N.ath Roy’ and 
OTHERS [Decree-holders).* [27th July, 1881.) 

Exftcution of Decree -—Sole of U’l'i^rtenure—StU of oUier Immoueoble Property of 
J udgment- Debtor — Benq. Act VIII of 1869, ss. 59—61. 

A judRineot-creditor, who has obtaioed a decce‘» for arrears of rout due in 
respcjt of an undeitonurc transferah'e by its own tillc-dc?ds or b? the custom of 
the country, is not btund to brioR that undertenure to sale in exooution before 
he can proceed against other immoveable property belonging to bis judgment- 
debtor. 

Tho else of DesaratuUa v. Hatoab Nmim Nazar AH Khan <U. which was 
decided upon s. 105 of Act X of 1850, is not applicable to ss. 59 -61 of Beng. Act 
VIII of 1869. 

Doolar Chand Sahoo v. hall Chnbul Chand (2) followed. 

[Doubted. 14 C. 14 ilC).] 

Babort Gopinnlh Mukdrjec for the appellant. 

Baboo Gurndns Banerjee and Baboo Gopal Chand Sircar for the 
responefents. 

Tlie facts of this case sufficiently apooir from the foilovTing judg- 
ments of the Court (Prinsep and FIELD, JJ.): — 


JUDGMENTS. 


Field, .T — The question raised in those appeals is, whether a judg- 
mout-croditor, who has obtained a decree for arrears of rent due in respect 
of an undertenure transferable by its own title-deeds or by the custom 
of tlio country, is bound to bring that undertenure to sale in execution 
before he can proceed against the other immoveable property belonging 
to his judgment-debtor. There can bo no doubt that if this question 
had to ho answered under the old law. it must have lieen 
in the affirmative. Such is the ellect of the decision in the case t749J 
of DesaratuUa v. l^awab Nazim Nazar Ah Khan [1). It 
that this decision is still applicable. Section 61 of Bong- Act VIII of 1869 

enacts as follows in its last paragraph : — . , , , 

If. after sale of any such undertenure in execution of such decree. 

any portion of tho amount <locr 0 ed remains due. urocess may be applied 
for and issue against any other property, moveable or immoveable, 
belonging to the debtor.” Now. this is the first provision contained in 
the Act which allows execution to be taken out against immoveable 
property, and having regard to tho point of time at which the judgment- 
creditor is here allowed to proceed against the debtor’s immove iblo pro- 
perty. it may well seem that it was nob the intention of the Logisliture to 
allow him to proceed against immoveable property until after the sale of the 
undertenure. This was in fact the construction placed upon s. 105 of Act 
X of 1859 bv the decision to which I have just referred. Bub although, 
us I have saiil. tlio provision above quoted is the fii^t spocific provision 


■ * Appeals {tom Appellate Orders. Nos. 123, 128. 151. -nvl 152 of 1881 . against 
tbe order of Baboo RadUa Krishna Son. Additi mal Sub^d.nato Judge of 
dated the lOtb March 1881. affirming thcorder of Baboo Behan Lall Mulliok, Munsit 

Haripal, dated tho ‘ilth April 1880. /o\ q r* r B 'ifi4 

'■ (1) 1 B.L.R. A.C. 564. <2) 3 C.L.R. 564. 
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in Beng. Act VIII of 1869 which allows process of execution to be 1881 
taken out against immoveable property, there is another section in the Jui'V 27. 

Act which appears to have a very important bearing upon tlie question, 

that is, s. 34. which enacts : — “Save as in this Act is otherwise provided, AppEL- 
suits of every description brought for auy cause of action arising under LATE 
this Act. and all proceedings therein, shall bo regulated by the Code of CiviL. 

Civil Procedure. ” The effect of the decision of their Lordships of the 

Privy Council in the case of Doolar Chand Sahoo v. Lull Chabul Chand (l) 7 C. 748 = 

is that that section extends to rent-suits the provisions of the (Jode of 8 824. 

Civil Procedure concerning execution and the property which may be 

taken in execution ; and that the result of this extension is that a judgment- 

creditor, in a case such as that with which lam now dealing, has the 

option of proceeding either against the undertenure or against the other 

moveable or immoveable property of his judgment-debtor. In that case 

the question before their Lordships was whether what had been sold in 

execution of a rent-decree was the undertenure itself or merely the right, 

title, and interest of the judgment-debtor. Their Lordships refer to 

8. 59 of Beng. Act VIII of 1809, and say ; — 1.750] " Tlie Maharaja, if he 

had pleased, was authorized to apply for the sale of the tenure." They 

then quote the %vords of that section, and proceed as follows; — “It appears, 

therefore, tliat although the ^laharaja might, if he had pleased, have applied 

to sell tlie tenure in execution of his decree, he had also a power to proceed 

against other property of the defendant.'' From this it appears to have 

been the ouinion of their Lordships of the Privy Council, that the effect of 

s. 34 was, as I have already said, to give the judgment creditor the option 

of proceeding to sell the undortenuro or proceeding against any other 

property of tlie judgment-debtor. It is deserving of notice that Sir Barnes 

Peacock, who was the Chief Justice of this court, and who delivered the 

judgment in the case of iJcsaralitlla (2), was one of the Lords of the Privy 

Council who heard the case to which I have just roforrod ; and this fact is 

strong to show timt the old law, asscttlei) by Dcsuratillla’s case (2), was 

not overtookod in put/ing a construction upon the new .\ct of 1869, 

which incorporated, by reference, the provisions of the Code of Civil 

Procedure. It. therefore, aupoars to us that, as tholaw now stands, wo 

must take it tImt the decision in the case quoted upon the old s. 105 of .Vet 

X of 1859, is not applicable to ss. 59 to 61 of Beng, .-Vet VIII of 1869. 

The appeals will he di.srnissod with costs. 

PllINSKl’. J. — I am of the same opinion. It appears to mo that their 
Lordships ot the Privy Council, in the judgment in Doolar Chand Sahoo 
v. Loll Chahiil Chand (1) (the passage I refer to is to bo found at page 564) 
hold, that s. .‘14 of tlie Rent Act gave the Civil Courts a concurrent juris- 
diction under the Code of Civil Procedure, and enabled a decree-holder, 
in a suit for arrears of rent, to proceed either under the general powers 
conferred under the Code or under tho Rent Law. Wo must now accept 
tlie law as thus laid down. The appeals will ho dismissed with costs. 

Apj)eals di-srmsffcd . 


(1) 3 C. L. R. 5C1. 
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Before Mr. Justice Mitter and Mr. Justice Maclean. 


G(Jpal and another {Defendants) v. Macnaghten 
(Plainti/f).- [23rd April, 1881.] 

Ktthancetnent of Rent— Parlies to Suit— Enhancement by single Share holder. 

Even if a single sbarehoWer can raise the rent of a joint tenant without the 
consent of his co-parceoer, he can only do so in a suit to which all the sixteen 
annas proprietors must be made parties. 

In this suit the plaintiff, as ticeadar of an eigbt-anna share of Mou;!a 
Mohenpoor, Kuttonpoor. sought to recover arrears of rent at an enhanced 
rate on a notice served by him alone. The proprietor of the other eight 
annas share was not a party to the suit. 

The notice specified the different kinds of land in the holding of the 
defendants, and demanded different rates according to their respective 
qualities. It informed the defendants that the rent of the whole holding 
would ho raised from the succeeding year. 

In tiio plaint the plaintiff claimed his share only of the enhanced 
rent. The grounds of enhancement wore stated in the notice as well as 
in the plaint, — viz., (i). that the plaintiff having constructed embankments 
in the mou^a, the productive power of the land had increased otherwise 
than through the agency of the tenant, and (ii). that the rates prevailing in 
the neighbouring mou/.vs wore higher than those current in the village 

in question. •, ..i. / 

The Munsif at first dismissed the suit, upon the ground that a trac- 

tional shareholder of a property cannot alone enhance the rent of a joint 
tenant. But the District Judge, on appeal, overruled the decision, and 

remanded the case to be tried on the merits. , 

The Munsif. on remand, held that the grounds of enhancement in 
the plaint and tho notice were not made out. But, [ 752 ] after holding a 
local investigation, ho came to the conclusion that the lands of the mouza 
in question were of tho same quality, and that the average rate of rent 
paid bv tho bulk of tho ryots was 3 rupees 4 annas per bigha : and as the 
dofondaiits’ rent was lower, he awarded a decree ac that enhanced rate. 
Tho District Judge on appeal by the defendants upheld this decision. 

The defendants appealed to the High Court. 

Mr II D Meridies and Baboo Gopat Paht for the appellants. 

Tho Advocatc-GcneraKThonon. G. C. Paul) and B^hoo Amarendro 
Nath Chattcrjcc for the respondeut. 


.TUDGMENT. 


The judgment of the Court (Mitter and Maclean, JJ.) was deli- 

MittrR.J. (who. after stating tho facts of the case as above, continued): 
—Tho first quGstion that has been argued before us is. whether an uudi- 
vided fractional shareholder of aMouzacan enhance tho rent of the holding 
of a joint tenant. Bub whether he can or not. we are clearly of opinion 


• Appe.U from Appellate Decrees. Nos. 2604 to 2763. 2fl01 to 2S70. and 2680 to 2885 
of 1879 ai-ainst the decree of R. J. Richardson. Esq . 

28ib April 1879. affirming tho decree of Btboo Ramyead Lall. Munsif of Tezporo. 
dated the 2<Jth May 1878. 
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that; 3uoh a suit as this is not maintainable in the absence of the other 
shareholder or shareholders. Conceding that a single shareholder can 
raise the rent of a joint tenant without the consent of his coparceners, it is 
clear that he can only do so in a suit to which all the si.'iteen annas pro- 
prietors must be made parties, otherwise the rent of the same holding 
might be raised to two or more different amounts at the instance of the 
several coparceners. 

We are, therefore, of opinion that the decree of the lower Courts is 
not sustainable, aud wo dismiss the suit with costs in all the Courts. 

This decision will govern Appeals Nos. 2663 to 2763, 2861 to 2870, 
and 2880 to 2885 of 1879, in which the plaintiff’s suit is likewise dismissed 
with costs. 

Appeal allowed. 
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[753] APPELLATE CIVIL. 

Before J/r. Justice Prmsep ntul Mr. Justice Field. 


DlNONATII GIIOSE {Plaintiff) V. AlUCK MONI DaPEE AND 
OTHERS {Dctendnnts).* (21st July, 1881.] 

Bef)istrnlion Act {III of s. tO~Prioril,j— Registration Conveyance- Unreffistfred 

Conve!/a7ice accompanied by Possession. 

Odc who bolds under an unregistered deed of S4le, tbo registration of wbicb is 
not compulsory, and is in possession of tbe property conveyed , baa a superior 
title to one who sets up a registrred conveyance of a later date unaccompanied 
by possession. Tbo second purchaser presumedly has notice of the title of tbe 
first purchaser from the fact of possession having been given. 

Authorities ou the question of priority discussed. 

[Cons., 8 0. 597 (F.B.) = 10 C.L.R. 241; R.. 6 B. 515 (5181; IOC. 421 (427): IOC 
1073 (1075): 8 A. 540 (542)=C A.W.N. 174; 13 C. 70 (71); 16 M. 148 
(F.B.); 1 L.B.B. 293 (295).] 


The facts of this case sunicieiiLly appear from tlio jiidgmont of 
Field, J. 

liaboo Ishiir Chundcr Chiickcrbntty, for the appellant. 

Baboo SrrrHflf/i Zlovs and Baboo Cruru Churn Banerjee, for tlie ros- 

pondonts. 

Tlie following are the judgments of the Court (PlUNSEP and Field, 
JJ.) 


JUDGMENTS. 


Field. J. — Li tliis case tijo plaintiff purchased certain immoveable 
propei’ty on tho 26th .\nghran I2H9 (Kith December 1873), and his 
conveyance was rogistored. He alleged in liis plaint tliat he gob possession 
of the property after tlio execution of his conveyance. The Munsif was 
of opinion Ihat begot possession of part only of tho pro|)erty ; hut the 
Ruhordinalo .ludgo docs not support the Munsif’s finding, oven to this 
extent. The defendant claims tho same property under two unregistered 
kohalas, dated respectively the .5th and tlio 1.5(h Anghran 1279 (19th and 

* Appral from Appellate Decree, No. 555 of 18b0. agaiost the decree of Baboo 
P. M. Mukerjee. Subordinate -Judge of Eurreedpore, dated tbo 19tb January 1889, 
reversing the decree of Mautvi Mihabut Alt. Muusif of Goalundo, dated the 3rd August 
1878. 


C III— 130 
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29th November 1872), and she alleges that she obtained possession of the 
property upon the execution of these conveyances, and has been in posses- 
sion over since. The amount of [754] consideration for eacli of these 
instruinonts to less tlian Rs. 100. Registration was therefore optional ; 
iind the instruments themselves, though not registered, admissible in 
evidence to prove the defendant’s title. 

Tlie Judge of the lower .Appellate Court lias found tlie following facts, 
vii., tliat the defendant’s two unregistered conveyances liave been satis- 
factorily proved : and that it lias also been proved that she obtained pos- 
session of the property upon the execution of, and under, these convey- 
ances. He thinks it very probable that the defendant’s vendors, after 
selling the property to her, got up the subsequent registered conveyance 
(whicli purports to convey to the fatlier-in-law of one of the vendors) for 
the object of committing fraud. He does not, liowever, find fraud as a 
fact, nor does ho find tliat tlio purchaser under tlie subsequent conveyance 
had notice of the previous unregistered conveyances. The case does not, 
therefore, come within tlie principle that, notwitlistanding the stringent 
provisions of the Registration Act, a person who claims under a regis- 
tered instrument is estopped in equity from saying that this ins- 
trument shall prevail against a prior unregistered instrument, if at the 
time when he took his registered instrument he know of the existence of 
the prior unregistered instrument. See the remarks of Lord Selhorne in 
the case of The -Ifjrn Bonk, Limited v. Barry (1). This case was decided 
upon the Statute G .Anne, c. 2. Ir., the fourth section of which provides 
that all registered deeds shall lie taken “as good and effectual iu law and 
equity according to the priority of time of registering;” and the fiftli 
section provides, that “every deed not registered shall ho deemed and 
adjudged as fraudulent and void,” not only as against a registered deed, 
hut as against all creditors. “ .Any person,” said Lord Chancellor Cairns, 
in the case just (pioted, “reading over that .Act of lAirliament would, per- 
haps, in the first instance, coiicUkIo. as has often been said, tliat it ivas an -Act 
absolutely decisive of jiriority under all circumstances; and enacting that, 
under every circumstance that could he supposed, the deed first registeied 
was to take iireccdence of a deed which, although it might ho executed be- 
fore [755] was not registered till afto. wards. Rut by decisions which have 
now, as it seems to me, well estalilished the law, and which it would not 
1)0 1 think, expedient in aiiv vvay now to call in question, it has been set- 
tled lliat, notwithstanding the apparent stringency of the words contained 
in this Act of Parliament, still if a jiorsoD in Ireland registers a deed, and if. 
at the time he registers the deed, he liimsolf. or an agent whose knowledge 
is the knowledge of his principal, has notice of an earlier deed, which 
though executed is not registered, the registration which he actually 
effects will not give him priority over that earlier deed. And 1 take the 
explanation of those decisions to bo that which was given by Lord King 
in the case of Blades v. Blades upwards of one hundred unci fifty years ago, 
that, inasmuch as the object of the Statute is to take cave that by the 
fact of deeds being placed upon a register those who come to register a 
siihsc(|ucnt deed shall he informed of the earlier title, the end and 
ol)joct of the Statute is accomplished, if tlio person coming to register a 
deed has aliunde, and not by means of the register, notice of a deed 
affecting the propertv executed before his own. In that case the 
notoriotv which it was the object of the Statute to secure is etlected 


(1) L.K. 7 E. and Ir Ap. 135. 
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in a cliffei’ont way, but effected as absolutely in respect of the person 
who thus comes to register, as if he had found upon the register notice 
of the earlier deed.” The same principle has been adopted in cases 
concerned with pi-operty in England, see Le Neve v. Le Neve (1), Davis v. 
Strathmore (2), Willis v. Brown (3). Roliand v. Hart (4) and Bradley v. 
Riches (5) ; and has also been applied to instruments registered under the 
Indian Registration Act, sec Sheikh Rahmatulla v. Sheikh Sariutnllah 
Kagchi (6), Wamon Ram Chandra v. Dhondiba Krishnajii'l), and Fuzlndeen ^ 
Khan v. Fakir Mahomed Khan (8). As I have already observed, the present 
case does not fall within the principle of these decisions, which are never- 
theless valuable to show that, however strict the language of Registration 
[758] Act may be, tliey will not be construed so as to enable their provi- 
sions to ol)sorve fraud. „ , t i 

Upon the findings of fact abovoinontioned. the Subordinate Judge 

held that the defendant had acquired a good and valid title in tlie property 
by her unregistered conveyance, wliich was accompanied by possession, 
and that the plaintiffs registered conveyance cannot prevail against tins 
title. It is now contended in appeal, that this decision is wrong, and that 
under the provisions of s. 50 of the liegistration Act (III of 1877) the 
plaintiff is entitled tosuccecd upon tlie strengtli of liis registered conveyance. 

Section 53 is as follows : — ” Every document of tlie kinds mentioned 
in els (a). (5). (c) and (tf) of s. 17. and els. (a) and (h) of s. 18. shall, if 
duly registered, take effect, as regards the property comprised tlieroin, 
against every unregistered document relating to tlie same property.” 
What is the moaning of the words * take effect’ in this section ? Do they 
mean " have effect to pass the property and give a good title to it.” even 
although the vendor had neither property nor title when he eNecuted tlie 
registered convovanco. or that which is more reasonable, take effect in 
those cases in which effect can bo given by reason of the property being 

still in the hands of the vendor? , 

If A, protending to be the owner of property which really belongs to 
B. and in whicb .1 never had any interest, convey that property by a 
re-'i'stered document to A', it will scarcely bo contended that X, by this regis- 
tered conveyance, acquires any title to such property. Now. if A sells the 
same property to C on tlie 1st .Tanuary 1880 by an instrument which the 
law does not ro(iuire to be registered, and which, therefore, although 
unregistered, is admussible in evidence to prove the transfer and the title 
of the transferee; and if this legal conveyance, made in legal form, is 
further follo'ved immediately by delivery of the possession of the property 
to C. uiion what jirinciplo can it bo reasonably contended that /I has, on the 
1st February of the same year, any right which ho can convey to X. 
If A has no interest to convey, the fact of tliis second conveyance 
being registered ought not to give A' any title to the property in the 
[757] case last put any more than in the case lirst put. but it is eonteiid- 
od that there are jlecisions of this Court which leave the question no 
longer an open one, and that, upon those decisions, A' has a good title 
which will prevail against C. If the question is concluded by decision, 
there is an end of tho matter, Imt I apprehend that an examination of all 
the cases will sliow that tho result is in favour of, not A', but C. before 
proceeding to examine tho cases, it will be well to define exactly tho case 
with which we liavo to deal — 


(1) Amb. WO 

(4) L.Il. C Cban. G78. 

(7) 4 B. 127. 
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(a) It is not a case in which it is contended that the subsequent x-e- 
gistoi’ed purchaser is estopped, because he had notice of the pi’ioi* 
unregistered conveyance. 

{b) It is a case in which the vendor fii-st sold by an unx-egistered con- 
veyance and gave the fii'st vendee possession, and had no possession to 
give to the second vendee. 

(c) Registration of the prior conveyance was optional, not compulsory, 
and thorefoi'e the prior vendee can produce and use his unregistei'ed con- 
veyance to prove liis title. 

(ci) It is in fact a case of possession and a prior unregistered con- 
veyance, registration of whicli was optional, versus a subsequent regis- 
tered conveyance, and nothing moi*e. 

1. The first case is that of Girija Singh v. Giridhari Singh (1). 
Hero tlie plaintiff claimed under a i-egistered kohala, dated the 29th 
October 1806. Tiie defendant claimed under an unregistered kobala of May 
1855, alleging that he had been in possession since the execution of this 
prior unregistered kohala. Tiiis possession was found as a fact, and it 
was held that possession under an unregistered kobala created a title 
whicli could not he defeated hy a subsequent registered instiaiment. 
Maepherson, •!., I'oinarked that tho transfer of the property to the defend- 
ant was complete, and nothing was wanting to perfect it recoi'ding to tho 
law tlieii in force ; and that s. 50 of the then Registration Act could not bo 
construed as vitiating all titlc.s ac<iuired prior to tlio passing of this Act. 
Now this is a distinct authority that a legistered conveyance and pos- 
session taken tliorounder are a comiiloto ti’ansfer of tho vendors intoiest 
so as to leave him nothing C758] which lie can subsequently convey. 
Hut it is not exactly on all fours with tho present case, because tlxo prior 
unregistered instrument was executed before tlie now Registration Act 
came into operation. The Madras High Court have decided to the 

same effect in Tiruuiala v. Lakshmi (2). , ,, , , t.. , • io\-l 

2. In tho case of Sgud Fnrsioul AUij v. Sgud Abdool 

decided that a kohala registered under tho provisions of Act XIX ot 
lias no priority over an unrogistored kobala under which enjoyment has ac- 
tually taken place. Section 2. Act XIX of 1843, enacted as follows:— Every 
deed' of sale or gift of lands, houses, or other real property, a niemonal of 
which has boon or shall bo duly rogistored according to law, shall, provided 
its authentioitv is established to tho satisfaction of the Court, invalidate 
anv other deed of sale or gift of tho same property which has nob been 
ro'dsterod, and whotlior suclx second or otlier deed shall have been exeoubed 
prhxr or sub 90 <iuont to the registered deed.;’ Observation may be 
made upon tho distinction botwoon the terms _ shall invalidate used m 
tliis section, and tho words of tho prosont law sliall tako efteob against. 
In connection with this .\ct tho case of Maharaja Maheswar Bax Singh 
Bahadur v. Bhikha Ghowdhry (4) may bo noticed, in which it was decid- 
ed in accordance with tho previous decisions of tho Sadr Court, that a 
registered deed of sale had no priority over an unregistered mortgage-deed 
of an earlier date ; and see the remarks upon this case m Prahlad Misser 

V. Ud it Narai/an Singh {')). ,, ,, j fr\ 

3. In the case of Rain Ghand Koomar v. Modhoo Soodun 

tho iiiaintiff claimed under a registered deed of sale, dated tlie Idbli 
Assar 1272, that is. 24th .Tune 1865. Tlie defendant claimed under a 


ri) 1 IX.L.R. A.C. 14. 

(4) 15.L.R. F.B. Rul. 403. 
(0) 7 W. R. C. R. 119- 


(2) 2 M. 147. (3) 

(6) X B.L.R. A.O. 197- 
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subsequent unregistered deed, dated the 3rd Pous 1272, that is, 19th 
December 1869. Both the instruments were for a sum less than rupees one 
hundred ; no question of possession was hero raised and the sole question 
was whether the registered deed was fraudulently registered. This 
[739] case is not in point, more ospocially as the registered deed was prior 
in point of time. 

4. In the case of Gooroo Dass Dan v. Kooshoom Koomaree (1) the 
plaintiff’s (appellant’s) deed was not registerol, hut was prior in date to 
the defendant’s registered deed. The value of the property conveyed by 
each was less than one hundred rupees. The possession of the plain- 
tiff (appellant) under his unregistered deed was not found by the lower 
Appellate Court ; see the judgment of Kemp, J. This case is also not in 
point, not being a case of possession under a prior unregistered deed versus 
a subsequent registered deed. 

5. In Gobind CImnder Roy v. Poorno Gkunder Scin (2) the plaintiff 
purcliased on tlie 4th Pous 1272, but did not register. The defendant 
claimed under a prior registered lease from tlie same person, and dated 
the 17th Aughran 1272 : nothing was said as to the values of the property 
or as to possession. Effect was given to the prior registered lease. This 
case also is not in point. 

6. In the case of Soodkaram Dhuttacharjee v. Odhoy Ghundcr 
Bundopadhya (3) the plaintiff sued to recover 99 rupees duo to him under 
an unregistered mortgage-bond, dated the 11th Joyt 1260 (23rd May 
1859), by whicli a tank was pledged as security for tlie ropayment of tlie 
loan. Another person intervened in tlie suit, claiming to bo in possession 
of the tank under a subsequent registered deed of sale, dated the 5tli 
Srabun 1274 (19th July 1867) from tho same person. Section 50 of the 
Registration Act, XX of 1860, was lield applicable, and the subsequent 
registered instrument was lield to prevail. Hero the possession accom- 
panied tlie registered instrument ; so that this case also is not in point. 

7. In tho case of Salim Shaikh v. Doidonath Ghuttuck (4) tho 
plaintiff claimed under a registered patta, dated tho IGth of Bysack 1275 
(12th .Ipril 1867). Tbo defendants claimed under a verbal grant. This 
case also is not in point, Imt the observations of Markby, J., as to the 
effect of possession are important. 

[760] 8. In tho case of Gouree Kant liuy v. Gridhnr Roy (5), tlio 
plaintiff ’s koliala was dated tlie 0th Pous 1272, and was registered. The 
defendants claimed under a prior unregistered instrument of tho 2oth 
Bhadro 1272 : tho value of the property does not appear. Tiic question 
of possession was not decided. Tho only point which appears to liave boon 
taken was, whether tlie subse<iuont purchaser had knowdedgo of tlio pre- 
vious sale. Beforonco was made to tho last caso, and the Judge below 
was authorized to re-try tho whole question. Tliis case is also not in 
point, as it appears to have boon decided with refei-encc to tho principle 
of notico to which I have already alluded. 

9. In the caso of Niintnnh Poorkact v. lUkriim Mujec {Q), tlio plaintiff 
sought to recover jiossossion under a patta granted by a fonialo and register- 
ed. Tho defetidant claimed under a jirior lease granted l>y tlio fomalo's hus- 
band. Tho defendant’s lease was one which, under tho Registration .Vet, 
should liavc hcon, but was not, registered. Tho defemdant alleged posses- 
sion. The last caso was referred to, and tho caso was remanded for re trial 

(1> 0 W. U. tlT. (-2) 10 W.R. 3C. CD 10 11. L. U. 380. 

H( 12 W.K- 217“ 3 B.L.R 312. (5) 12 W.R. 15G. 

{(i) U W. R. 210. 

1037 


1881 
JULY -il. 

Appel- 

IiATE 

OlVIL. 

7 C. 753 = 
6 lad. Jur. 

132 = 10 
C.L.R. 129. 



1881 
JULY 21. 

Al’PliL- 

LATE 

Civil. 

7 C. 753 = 
6 iod. Jur. 

132 = 10 
C.L.R. 129 


7 Cal. 761 


INDIAN DECISIONS, NEW SERIES 


CYol. 


of the question wliether the defendant had got a lease from the husband of 
the widow, and possession under it. In this case the defendant’s pattawas 
not an instrument of wliich the registration was optional, but an instru- 
ment wliich should have been registered, but was not so registered. It 
would, therefore, have been inadmissible in evidence to prove the defend- 
ant’s title. 

10. In the case of Narain Doss v. Gmigaram Dhara (1) the plain- 
tifl claimed under a registered kobala dated Cheit 1277, and the defend- 
ant claimed under a prior unregistered kobala dated Srabun 1276, the 
registration of which was not compulsory, alleging that he had obtained 
possession thereunder. Glover, .T-, sitting alone, remanded the case to 
have this allegation of possession tried, remarking that s, 50 of Act XX 
of 1856 referred to cases where tlie purchase had not been completed by 
possession. In support of tliis view, he quoted the last case, but this 
appears to liavc been done under a misconception of the facts of that case. 

[761 J 11. In tho case of Shaikh Ri/asutulla v. Doorga Churn Pal (2) 
the plaintilT sued to enforce his lien under an unregistered mortgage- 
bond for Hs. 05, dated tho 10th August 1870. Ono defendant resisted as 
to part of tho land, claiming it under a subsequent registered kobala for 
Rs. 300, dated tho IHth .Tune 1872. The registration of this latter kobala 
was compulsorv, and tlio only point decided in the case was that s. 50, 
Act XX of IHIK;. applied not to the case of a registered instrument of 
wliicli the registration was compulsory as against an unregistered instru- 
ment of which tlio registration was optional, but only to tho case of a 
registered instrument of which registration was optional as against an 
unregistered instrument of which registration was also optional. Ihis 
anomaly in tlie law was removed in the next Registration .Act. This case 

is also not in point. ^ , r-, i n i 

12, In tlto unrenorted case of Imlro Narain Dal v. hoobimni Bewah (3) 

the plaintilf claimed luulcr a registered kobala, dated the L3rd Rysakh 
1280, which included several plots. Tho defendant a leged title to two of 
these plots hv a prior unrogistored kobala. dated tlio 1 1 th Jeyt 
alleging that possession had been given and hold thorouiidor. This iRloga- 
tion of possession was found to be true by tlie lower Appellate Court. 
Registration of hotli kohalas was optional. Markby and Piinsop, J.)., 
hold bliat tlio nlaintilT’s registered kobala could not give hiin a title against 
tho dolendant's unrogisterc.1 kobala and possession tlioreundor. Markby, J ., 
s-yd ;_*• The Act which governs tlio question as between these parties 
is Act VIII of 1871. Unon the previous -Act XX of 1866, as also upon 
\ct XVI of 186-1 and Act XIX of 18-13, it had, in my opinion, been held 
i)v at any rate, a propouderanco of authority, that the provisions of these 
.-Vets, so far as tliey invalidate t itle not duly registered, had no application 
where the party who had purcliased had been put into possession. 
This is a case directlv in point. I am hound, however, to say that 
tlio learned -iudgo refers to his judgment m case No. 7 above as 
containing the authorities, but all tho cases there cited, as far as 1 
have been alile to test them, were decided upon Act XIX of 18-13 ; and 
[762] i have been unalile to find that in any of these cases both instru- 
ments were governed liy any of tlio new Rogistnvtion Acts. 

13 In tho case of FiutwUleni Khan v. Fakir Mahomed Khan {D Q. 
cortain person, whom I shall call A, was a tenant of a joto under another 

iS) Sp. Ap. No. 1122 of 1876. 
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person X. A purchased from X by an unregistered kobala, dated the 2nd 1881 
Pous 1282 (I6bh December 1875). purchased from X by a registered July 21. 

kobala of subsequent date, 12th March 1876. The value of the property 

was less than one hundred rupees. A kaliuliat liad been executed by A AppeL- 
in favour of X’s father, and A had paid rent under this kabuliat to X. As LATE 

to tliis kabuliat, Pontifex, J., says : — “ The defendant (respondent) sets up OlVIL. 

his possession as sufficient notice to tlie plaintiff of the defendant’s alleged 

prior purchase. No other equity in his own favour, or fraud on the part 783 = 
of the plaintiff is alleged or proved. Inmanyc'ises possession notpropeidy ® 
accounted for may be a very material fact. But in the present case, the defend- = 10 
ant had originally been a tenant of the jotedar, the common vendor of both C.L.R. 129. 
parties, and his possession was equally consistent with the continuance of 
such tenancy as with liis alleged purchase. Moreover, it has been found as a 
fact by the Officiating J udge of the Court l)elow, that the defendant left the 
kabuliat of liis tenancy in the hands of the common vendor. He ought, 
if and wlion ho made his alleged purchase, to have insisted upon the 
kabuliat being given up to him. By not liaving done so, he in fact helped 
tlio vendor to commit a fraud upon tlie plaintiff, for the production of this 
kabuliat to the plaintiff would be sufficient to satisfy him that the defend- 
ant’s occupation was merely that of a tenant." This was a very import- 
ant feature in this case, which, but for this essential diU'eronce, .would ho 
on all fours witli the case now l>efore us. That a person wlio allows the 
iiuHciti of ownersliip to remain in the hands of another person will bo es- 
topped by such conduct from afterwards saying, as against an innocent 
purcliasor for valuable consideration witliout notice, that such person could 
not dispose of tlie property, is a proposition established by numerous cases ; 
see for oxam|)le ttio remarks of their Lordsliips of the Privy Council in Ravi 
Cotvmr [763] Koondoo V. Md^iu'cn (1), and see the case of lihugtran 
Doss V. Upooch Singh (2). But for this point of difference, in all 
probal>ility this case would have l)oen referred to a Full Bench, regard 
being had to case No. 12, wliich is referred to and dissented from. 

14. In tlie case of Panha Khmnaii v. Fatta Upaji (3) the plaintiff' 
claimed under an unregistered sale-certificate. The defendant claimed 
under a sul)sequcnt registered sale-certificate, and was in possession. 

The registration of both was optional, and it was held that tlic defendant 
had a hotter title. But liere again possession accompanied the registered 
and not the unregistered instrument. So that this case also is not in 
point. 

15. In Bnlnram Xi-in Chand v. Appa vntad Dulu, Ac. (l) it was 
held, upon cl. I . s. 6 of the Bombay Reg. IX of 1827, that possession 
and an unregistered deed of sale left nothing in ttio vendor which he could 
afterwards sell or mortgage, and that a person claiming under a subse- 
quent registered mortgage-deed could not succeed. This agrees with the 
state of the old law on this side of India. 

16. The case of Manvuil valad and Dasrath oa/ad Naraijan (5) 

is directly in point, and was decided on the now Registration Acts. The 
Bombay High Court hero decided chat a prior unregistered deed of sale, 
registration of which was optional, followed by possession, created a good 
title, which could nob hodcdoaloil hv a subsorjuoiit rogistorod salo-corbificato. 

17. In Shea Dpal Ahccr v. Gaol Mahomed Khon{i)) a person claiming 
und«ir a registered deed of sale executed in 1867 was held not to have a 

(II 11 53. 
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better title than a conditional mortgagee in possession under an unregis- 
tered deed of 1853, — i.e., executed before the new Kegistration Acts. 

The result of the examiuation of these seventeen cases is then as fol- 
lows : — Nine, viz., Nos. 3. 4, 5, 6, 7, 8, 9, 11 and 14, are not in point, and 
any argument based on them fails ; four, viz.. Nos. 1. 2. 15 and 17, are 
indirectly in support of the unregistered instrument followed by possession, 
inasmuch [764] as, on both sides of India, it has been decided that it 
was not the policy of the old Registration Acts to allow such a title to be 
defeated by a bare registered instrument. Three cases, viz.. Nos. 10, 12, 
and IG. are directly in support of the unregistered instrument of which 
registration could have been effected under the new Acts, but was not 
compulsory, such instrument being followed by possession. One case No. 13, 
is indirectly against the unregistered instrument and possession, and 
in favour of the registered instrument, while in no single instance has it 
been held, that a person claiming under a later registered conveyance has 
a better title than a person claiming under a prior unregistered conveyance 
tho registration of which was optional, and which was followed by un- 
doubted delivery of possession. 

There is an argument based upon the existence of the words “ unless 
where the o<irce>ncnt or dcclarnlion has been accompanied or follotvcd by deli- 
very of possession" in s. 48, which gives registered documents priority over 
oral agreements ; and the non-existence of these words in s. 50. I venturo 
to think that there is a very simple solution of the difficulty raised by 
this argument. These words did not exist in either section, as theso 
sections stood in the Act XX of 1866. Notwithstanding tboir absence, 
when 3.48 came to he construed in the case of Salim Shaikhv. Boidonath 
GhuUuck (1) decided in .July 1869, it was hold that tho provisions of this 
section had no application when possession had been given. The Legis- 
lature, when amending tho .Act in 1871, adpoted this construction, and 
added tho above words in s. 48 of .Vet VIII of 1871. No similar question 
had been raised up to that time upon s. 50. Case No. 10 was decided 
in July 1873 ; case No. 12 in August 1877, and was never reported; and 
case No. 16 in May 1872. It may be said that tho Legislature bad Nos. 10 
and 16 in the published reports when the Act III of 1877 was passed, 
and yet the words abovomentioned wero not inserted in the section of this 
Act. To this it may bo replied that case No. 10 was the decision of a 
single Judge only, and No. 16 may have escaped observation ; that the 
Legislature had in 1871 [765] ratified and approved the construction put 
upon 3 . 48 ; and a similar construction is therefore rightly pub upon s. 50. 

The object of tho now Registration .Acts is to prevent fraud. It 
ought to be construed so as to promote this object. If we decide that a 
person who has sold land by a legal conveyance and has parted with the 
possession, can again soil, and by registering the second conveyance can 
destroy the first title and give a good title to tho second purchaser, we 
enable the law to be used for the promotion, not the prevention, of fraud. 
Until tho purchaser under tho unregistered instrument has been twelve 
years in possession, his vendor may defraud him of that which he has 
honestly bought and paid for. 

In giving olTocb to tho prior unregistered conveyance and possession, 
there is no real hardship done bo tho latter logistored purchaser, who. if 
lio lias used ordinary precaution and had not been misled by the conduct 


(1) 12 W. R. 217=3 H.L.R. 212. 
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of the first purohaser as io caso No. 13, wouliJ liave boon able to discover 
that his vendor had no possession to give him. 

Whether a bare conveyance by a person not in possession, and who 
cannot therefore put bis vendee in possession, confers any title in this 
country, is a question as to which there has been some diillerence of 
opinion and some discussion. See the following cases ; — Rajah Sahib 
Pcrhlad Sein v. Baboo Budhoo Singh (1). Banco Bhobo Soondree Dasscah 
v. Issur Ohiindcr Dull (1), Tara Sootidarec Chowdhrain v. The Collector of 
Mijmensingh (3). Ram Khelawan Singh v. Mussuminal Audit Kocr (4j, 
Kachu Dayaji v. Kachoba Vithoba (o), Gunga Hurry Niindec v. Raghub 
Ram Niindec (6), and Lalubhai Siircluind v. Bai Amril (7). Theresultof 
tliese casus appears to be, that delivery of possession of the property sold 
is essential to complete tbe title of the vendee : and tliat a bill ol sale by 
a pel son out of possession does not take effect as a conveyanco m prescnli, 
and is merely evidenco of a contract to be performed in future 

[766] The effect of applying this principle is. that the unregistered 
purchaser obtained a complete title when possession was delivered to him : 
but the registered purchaser never obtained a complete title, and has in fact 
no title to enforce, it may well be that, in view of these cases, the Legis- 
lature thought it uunecussary to add the woid^ already referred to in s. 50 
of Act III of 1877. 

It may lie observed, although it cannot be used as an argument for tho 
decision of this case, that, in the revised draft of The Transfer of Property 
Bill, published in tlio Gazette of India of the 86th March last, ‘sale’ is 
defined as " the transfer of ownersliip, ko.," and such trausfer, in the case 
of taogiblo immoveable propertv of a value less than one hundred rupees, 
may be made either by a registered assurance or by delivery of the pro- 
perty, such delivery beiug said to take place when the seller places tho 
buyer in possession (s. 51). This is piaclically tbe state of tbe law at the 
present moment. 

Tho conclusion to wliicli I am led by authority and by my own 
oxamination of the subject is, tliaG a hare convoyauce, thougli registered, 
does nob give the person claiming under it a bettor title than [that of] a 
person in possession under an unregistered couveyanco, such possession 
iiaving been delivorod in order to complete tlie title create i by the unregis- 
tered conveyance, and such unregistered conveyance being admissible in 
ovidonco to prove tliac title. 

I bliink, therefore, that this appeal must he dismissed with costs. 

PHINSEI', •!.— It appears tome that tliis case is on all fours with 
hidro Naram Bal v. Foohnani Bemih (8) decided by Mr. .Jusbioo Markby 
and myself on tho 8()th .\ugust 1877. the decision of which has not lioon 
reported. Since tho decision of that case. I have had another oppor- 
tunity of considering this point in a case which was hoard l>y mo and two 
otiior learned .ludgos of this Court last week, anil I am confirmed in tho 
opinion which I blion onbortainod, that one who hoMs under an uiirogis- 
totod deed of sale tho registration of which is nob compulsory, ami is in 
possession of blie property convoyed, has a superior title bo one [767] who 

(11 U M.I.A. ‘ilb. '21 >1 »<-L.R. 36 = 18 W.R. llO. 

(31 1 ! B L R. 50l-v!0 W.R 116. (1) 21 W.R. lOl. 

I&IIOH.IIC.K ini. (0) U b.L K. 309 = 23 W.R. I3i. 

l7l 2 B. 301. Sp. Ap. No. 1122 of 1876. 
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sets up a rogistorod convoyanco of a later date unaccompanied by possession. 
The second purchaser prosmnedly has notice of the title of the first pur- 
chaser from the fact of possession having been given. I therefore concur 
in dismissing this appeal with costs. 

Appeal disyiiissed. 


7 C. 753 = 

6 Ind. Jur. 

132 = 10 
C.L.R. 129. 


7 C. 767 = 4 Shoine L R. 206 = 9 C.L R. 410. 

APPELL.ATE CIVIL. 

Before Mr. Justice Miller and Mr. Justice Maclean. 


DlIUlUll'M {Dcfendeint) V. KlSSEX SiNGH AND OITIEUR 

[Plaintiffs). ' filth July, 1881.] 

Hchgious Endowmcnl— .\i.l XX of )863. )•! — RcsPniniJif? Manager from allowing 

Property to be removed— Form of Order — Injunelion ~ Cii;il Procedure Code (Act X 
of IS77)', s. yo. 



Jn 1840. the Duard of Revenue, aeliii 2 under Reg. XIX of 1810. interferod iu 
the niaudgeiDont of ibo afiairs of atcmpic. In a suit rnUting to tbe affairs of the 
leuiplu instituted in 1878, it did not appear wbetber any irmsfcr of property 
bad bccu in.tdc under b. 4 of Act XX of 1868. but it did appear Ibal. in 18C5, 
(be Judge of I’.tliia h id appciiued a niaiia'^er of the temple. 

Held, that the right of the Goveriimi.ut i>tlieecs to control the affairs of tho 
U-mplo bad been sulbcieiitly proved 

Section 11 of Act XX of 1863 is generally applioablo to all religious endow- 
ments, and while it in one sense restrains tho ordinary Courts froru dealing with 
eases against trustees of religious endowinoiits, it gives special facilities for s'uits 
in ihc principal Civil Court of the district by any of tho persons interested in 
these oiidovvmonls. 

Quart. — Whether, coosideting the provisions ofs. 30 of tho Civil Procedure 
Code, the retention ol s. 14 if Act XX of 1868 is at all necessary ? 

An order under s. 14 of Act XX of 1868 should bo mandatory, and not 
prohibitory. 

Wlierc a sucred book was kept at a temple, and was an object of veneration to 
ihc members of the soot entitled to worship Micro, — 

Held that a suit w..»ld he under s. 11 of Act XX of 1863, by some of the 
persons interested in the temple, to restrain the superintendent from removing 
the book to another pUec. and bo should bo directed to rctaiu it as a portion ot 
the furniture i f the temple. 

181 P.W.R. 1012 = 210 P.L.R. 1012=17 Ind. Cas. 270; Appr.. 18 A. 227 <231) = 
16 A.W N. H7 : 10 A. 104 (l00) = 16 A.W N. 180 ; R., 31 C- 587 (594j ; 12 B. 
■247 (201): 17 M.L J. 1 (8) = 2 M.L.T. 60 = 30 M. 158,] 


The faeis of this case sutliciuntly appear from tho judgmonts. 

[768] Baboo Unnoda Prosad Banerjce an(3 Baboo Mohesh Chnndcr 

Chowdhrij. for tho apiiellant. . 

Bal)oo (riinuhis Banerjce and Baboo halbjniohun Dass. for tha res- 

iiondoiits. 

Tlio judgments of the Court (MittEU and MaclisAN, JJ.) wore as 
follows : — 


JUDGMENTS. 

Maclean, J.— This is a suit instituted under tho provisions of Act 
XX, 18n3, entitled ‘‘an Act to onablo tho Govornmont to divest itself of the 
mauagciiJuiitof religious oiidowments.” Leave to institute tho suit was given 

• Appeal from Original Decree. No. 66 of 1880, against (he decree of H. Beveridge, 
KftCj*. <]u<1gc of Prilua, dated tho 15lh Januars » 1680. 
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under s. 18 of the Act. The plaintiffs are members of the Naniik Sbai 1881 
sect of Sikhs resident at Patna, and the defendant is the superintendent or July 14 

molmoc of the temple of Guru Gobind Singh, called Ilarmaodir. at the 

same place. The temple is said to boon the site of the Guru’s birthplace, Appel- 
and it contains his cradle ' Pangura’ and several copies of the Grantb, a LATE 

sacred law of the Sikhs. One of tliese Granths purports to have been sent by Civil 

Guru Gohind Singh to the temple more than a century ago, and to contain a ' 

gold leaf on which the Guru himself inscribed some words. This cradle 7 C. 787 = 
and book are, therefore, objects of great veneration to the Sikhs, and the * Shorae 
temple is visited by the chiefs of the Sikh nation and others. L.R. 208 = 

It appears that the Maharaja of Jhind. a leading Sikh Cbiaf, is said 9 C L.R. 410. 
to have expressed a wish that the Granth referred to above should be .sent 
to his eapit il, that his Rinis might have an opportunity of paying their 
respects to it. He is said to he willing to make a considerable present to 
the temple for his privilege, and the present superintendetit or mohunt is, 
or was. anxious to complv with the Maharaja’s wishes. The plaintiffs! 
professing to represent the gener.tl body of persons interested in the 
temple, object to the removal of the Granth, on the ground that its 
removal will “ leave the temple empty,” or ” render it desolate. " It is 
not clear, whether they aporahend that the sacred book will be perma- 
nently lost to the temple or not, but they urge that its removal will bo 
an innovation contrary to uractice. and will impede the Sikhs of Patna 
from the duo performance of their religious duties. Timy, therefore, pray 
[769] that the suporintondont may bo restrained, by order or injunction, 
from carrying out the proposed removal of tho hook. 

Tlie dofeu<lant. the suporintendont, urges tliat tho temple is "not 
governo 1 by Act XX of 1803, " nor is ho a trustee appointed under the Act. 

JIo states that the Granbli is not ‘ established ’ or ' asthopon, ’ nor is it 
like the cradle, worshipped. That it is not contrary to the religion of tho 
Sikhs to remove the Granth, and that this particular Granth has on 
previous occasions been removed, Fie alleges that it will 'really be for 
tho temporal advantage of the temple to sond tho book to .Jhind, aud that 
tho prohibition asked for will involve loss. 

It may be remarked that the defendant’s (appellant s) pleader informed 
us. that liis client had abandoned his intention of removing cbo book, 
though still questioning tho applicability of tho .\cb No. XXofl8G3 to 
tho temple. 

Tlio District Judge, disbelieving the ovidonco as to tho removal of tho 
Granth last year. /.<?., IH78, to the Souoporo fair, has directed tho issue 
of an injunction prohibiting tho defendant from removing tho book. Tho 
defendant has appealed to this Court. 

The first <iuestion is, whether Act XX of 18G3 has any application 
to tins temple at Patna. That .\ct was passed to divest the ollicors 
oi Govornmocib of the control wtiich they wore omooworod to exorciso 
over religious endow nonts by Ileg. XfX of PSIO. ..ml it directed that 
they sboul.l hand over to tho trustoo.s of a certain class of endowments 
all tho land and property then (18G3) in the possession or under tho 
suparinteiidonco of til ’ lioirdof Rivonueor any'local agent. The class 
of endowments reforro I to were religious endowments to which the 
Regulation specified was applicable, andtho nomiojition of tho trustee 
manager, or superintendent whereof was vested in or might ho exorcised 
by Government. The ovidonco of tho control of this tomolo having 
exorcised by Govoromont is not very stron.-, but we find that, in 184') 
tho Board of Revonuo forbade any unsolieite.1 interfjiem:} with tho 
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atfaii’s of the temple. There is oothiog to show that any transfer 
of propel ty was made under s. 4 of the Act of 1863, although we find 
that the Judge of Patna, on the 11th March 18G5, acting under [770] 
.\ct XX of 1363, appoiiitel Genda Singh, the defendant's immediate 
predecessor, manager of the temple, which he could only do if the Act 
applied. On the wlioie. I am disposed to tliiolt tliat the right of the 
Government officers to control the affairs of the temple was asserted or 
admitted in 1849 and 1865 without question. 

Even if it can be held that sections 3 and 4 of Act XX of 1863 are of 
douhcful application, I am disposed to tliink, that s. 14 is generally 
applicable to all religious endowments, and while it in one sense restrains 
the ordinary Courts from dealing with cases ag.iinst trustees of religious 
endowments, it gave special facilities for suits in the principal Civil Court 
of the District bv any of the persons interested in these endowments. 
Under tlio Civil Code then in force, viz.. Act VIII of 1859, no such suit 
could have boon brought in the ordinary Courts on behalf of the community, 
but the piesotib Code provides for such suits in s. 30. It may ho doubted 
whether the retention of s. 14 is at all necessary under the present Code 


of Civil Procedure. 

As to the merits. I thiuk the decree a uroper one, save that it should 
he mandatory ratlier than prohibitory, for s. 14 reqtiires that the Court 
should direct the performance of some specific act. It is clear chat the 
Granth to which it refers is one of the main attractions of the temple. Its 
value as an object of veneration is clearly demonstrated by the mere fact 
that tlio Maharaja of Jhind is stated to bo anxious to present the ladies of 
his family to it at his owu capital. Tlie objections to its removal could 
hardly bo bettor illustrated tlian by the fact proved in this case, that Runjib 
Singh, the most powerful Chief the Siklis ever had, yielded to the auguries 
wliich are said to have been against its removal, and we find an informal 
piece of evidence on the record that the question of removing it was 
seriously debated in the Patiala durbar, and it was decided that it was 
contrary to t!io wishes of the States and Sikhs of the Khalsa community 
that the book should bo removed. We cannot say that the evidence of 
removal of other Granths is conclusive in favour of the removal of 
this one. or that the Judge has improp ^rly rejected the evidence of one 
instance of a Lemporary move of the book to Sonepore fair. 

[77J] I think, tlierofore. that the decree of thoJudgoof Patna should 
ho so far modified as to make it direct that the defendant retain the 
Granth referred bo as a portion of the furniture of the temple. With 
this alteration in the decree, the appeal should ho dismissed with costs. 

MittIvU. .1. -T am also of tiio opinion tliab the conclusion to whicli 

tlio lower Court lias come is correct. 

The provisions of .\cb XX of 1363 are applicable bo tills case. The 
Act in (\uosbiou is applicable to all c.ises of religious ondowmeucs aod 
tomple.-i to wliicli Reg. XIX of 1810 was aunlicable. It is sail), that s. 4 of 
(.lie .-\cb is not applicable, hoe iuso tliere was no transfer of property. 
Hut if Reg. XIX of 1810 governed this temple, tlion, by ttie operation 
of s. 4 of .\cb XX of 1863, there was a transfer of the superintendence, 
which was vested in the liiani of Revonuo under s. ‘2. Reg. XIX of 1810. 
That sucli superintoudence wa>: vested in the Bo.iril of Revenue under the 
li>;;ulatioQ in question is cle.ir from tlieir letter, an extract of wiiicli lias 
hocin filed as au oxhibit in this ease. This is further corroborated by the 
fact biiat tbo uredocossof of the appoUaut, vi:., Gonda. was conrtrnied in 
his appoiutmoiit under the provisions of s. 5 of Act XX of 1863. It 
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seems to me, therefore, that Act XX of 18G3 is applicable to this 
temple. 

The next question is. whether tlie present suit could be brought 
under the provisions of s. 14, Act XX of 1863. The plaintiffs charge the 
defendant with misfeasance, breach of trust, and neglect of duty in 
respect of the trusts confided to him. If tlie charge be established, then 
the Civil Court, under the section in qiiestion, would be comoetent to 
direct the specific performance of the following act, viz., to keep the 
Granth in question within the precincts of the temple, so that the pilgrims 
who may come to visit it may worship it. 

On the merits, I think that the plaintiffs' claim is just. Quite apart ° 
from any other consideration, it is evident that it would be a breach of 
trust on the part of the defendant if by any act of his the pilgrims 
visiting the temple should be deprived of the opportunity of worshipping 
the sacred Granth. They, undoubtedly, have the right to worship it any 
time tliey may choose to visit the temple. The defendant, who is a 
trustee [772] on behalf of all these pilgrims, would be clearly guilty of 
breach of trust in allowing the sacred Granth to be removed from the 
temple. 

The appeal will, therefore, bo dismissed, subject to the alteration of 
the decree as proposed by my learned colleague. The appellant will pay 
the costs of tliis suit to tho resnondents in both the Courts. 

Appeal di'imisscd. 


7 C. 772^9 C.L R 327. 

APPELLATE CIVIL, 

Before Mr. Justice Cnnnimihnm. Mr. Justice. Primep and Mr. Justice 

Il't/son. 


ANUNI) Move D.VIU iPiaintiff) V. GrISH CllUNDER Myti and 
ANOTHER (De/eiulanis). [lOth .August, 1881. J 

rAiiiilation Act {XV of 1H77), s 10— Truvf -Charge of Debts b'j Tertator. 

A charge o( debts gOQoraUy by a lestitor upon his property or any part o( it. 
will r>ot affect limitatioo, brciu<e it docs not at all vary rho legal Uabilitios of 
the parties, or make any difference with respect to tho ofTect and operation of 
the Statute itsolf. Tbo executors take the estate subject to tho claim of the 
creditors, and i^re in poiat of U.v rriHtocs for the creditors, and such a charge 
adds nothing to their legal liabilities. But tbociso is difforent when particular 
property is given upm trust to pay a p\rticuUr debtor debts. In such a case, 
the truftee has a new duty, not tin ordinvfy duty of an executor to pay debts 
generally out of pr >porty generally, but a duty to apply a particular property to 
secure a particular debt ; and there is a trust witbin the moaning of s. iQ of the 
Limitation Act. 

Scoff V. Jones (1). It'if/nmson v. Naylor (2), and Philips v. Philips (3) followed. 
[Affirmed, 15 G. GO fP.C.)«ll LA. 137: R.,8C. 788 (801) = ll C.L.R. 370.] 

This was a suit to recover tlio sinn of Ks. 24,800 from tho infant 
(lofondanL Orish Cliunder Myti and from certain inoportios whicli were 
l)oquoat!iod to liitu l)y liis mitornal uncle, one Shih Porshad Oiri, under 

• Appall from Original I)oorej\ Ho. 113 of ISSO. against the dojroo of B.iboo Jadu 
Nath R'>v, Subordinate JuJge of Midnapore, lUlod the 5th Mirch 1880, 

(L 1 C, and F. 382. 3 V. uid O. Ht 20S. (3) 3 Hire 281. 
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the following circumstances : Shib Pei'sliad Giri borrowed a sum of 
Rs. lo,000 from the defendant Goluck Chunder Myti, the father of the 
infant defendant Grish [773] Chunder Myti. On the 2Gth Bysack 1275 
(May 1H6S), Shib Pershad Givi executed a will in favour of the infant 
defendant, to whom it was addressed, directing him to pay olf that debt 
out of tlio properties for wliich he had obtained a decree against one Joy 
Narain Giri. The material parts of the will ware as follow : — 

“ Tliorefore, you being my nephew (sister’s son), and competent to 
give the pinda (funeral cake) to my pei'treolok (ancestors), I give you under 
this will the whole of iny moveable and immoveable properties specified in 
the flecree of the original suit No. 17 of the District Court and of the 
.Appeals Nos. 1(>7 and KHof tlie High Court, under those conditions, — 
viz., tliat you will perform my ontei/shtcc kreea (funeral cremation) and 
rites and ceremonies in the proper manner at the prescrihed expenses, and 
that you will c luse the said krena to he performed. Ttie sum of Rs. 15,000, 
wliich I took in loan from your father and carried on the cases aforesaid 
from tlio Zilla Court up to the Sadr Court, and in wliich I have been suc- 
cessful, you will repay tliat loan with interest from tlie properties specified 
iti the decrees, and you will set me free from tlie liability of that debt. Your 
maternal grandmother, who is my mother, and 1, being your maternal 
undo, his wife (must he mif wife) to these two persons you will give food 
and raiment, and pay expenses to meet religious rites as will lie required, 
and you will maintain them both accordingly. I have a daughter, who 
is unmarried. You will find out a worthy lad and give her in marriage. 
Tlio expenses which will ho incurred for that, you will pay. If a son ho 
horn of the womb of that dauglitor of mine, — that is to say, if I have a 
daughtei's son, in thatcase yon will yearly pay him Rs. 200. My opposite 
party has preforred appeal to the Privy Council against the appeal case 
ahovementioned. You will pay the expense of defending tliat out of 
your motley, an ! you will recover the properties specified in the decree 
.ind the costs incurred in tlie lower Court up to the Sadr Court with 
interest thereof. If it lie nocossiuy to furnish security for execution 
of the decree, when the case is pontling in appeal to tlie Privy Council, 
in tliat aiipeal you will furnish the security and will recover the whole 
properties with costs as specified in the [774] decree You being a 
minor, I have appointed your father, Hahoo Goluk Chunder Myti, the 
trustee. He will cany out the whole work specified in this will. 

1 have given to you the whole of the ahovementioned property under 
the condition stated in this will. From to-day I have relinquished 
my right to the properties. You from this day will become rightfully 
eiititlod to my viglit of the whole of the properties, — that is to say, 
to the decree iiumhercd aforesaid, and you will obtain from the Court 
a certificate under this will, and you will cause recDid of your name in 
the decree aforesaid, and you will he in possession, and you will maintain 
mv patrimonial rites and ceremonies and the tshoha) worship of the dobta 
(i.iol), and you will lie in enjoyment of the properties as aforesaid. " 

.\flor the successful tonniiiation of tlio suit in the Privy Council, 
Goluck Chunder Mvti, as guardian of the infant defendant, executed the 
decree against Joy Narain Giri. and obtained possession of all the proper- 
lies included in it on the 2drd Noveuihjr 1.S74. and realized the sum of 
Rs. 10.201) from -loy Narain Giri. 

Suhsofiuentlv. the plaintilT’s Inishuid obtained a decree against 
Goluck Clumder Mvli. and caused Goluck Chunder lilyti’s right to receive 
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to be .sold in execution of his decree, and purchased it himself on the 16t!-i 1881 

September 1875. The present suit was not instituted until more than Auo. 10. 

three years after tliat date. The defendants pleaded limitation, and in the 

Court below the suit was dismissed on that ground. Appkl- 

Tbe plaintiff appealed to the High Court. late 

Mr. H. Bell, Baboo Alolicsh Vkuiuler Chowdhry. Baboo Taritck Nath CiViL 

Se}i, and Baboo Joijcah ChiimU.r Dey, for tlie appellant. 

Baboo Prannalh Pundit, for the respondent. 7 C. 772 = 


JUDGMENTS. 


9 C.L.R. 327. 


The following judgments were delivered by ; — 

Wilson, J. (Cunningham, J., concurring).— This is a suit by a 
purchaser at an execution-sale of the right, title, and interest of one Goiuck 
Chunder Myti under the will of one Shib Porshad Giri. 

[775] The only question before us is one of limitation. If t)ic suit is 
properly a mere suit for a debt, and if, as was argued before us, tlio will 
amounted at most to an acknowledgment of the debt so as to give a new 
period of three years within which to sue, then, it is conceded, the suit is 
barrel). 

If, on tlie other hand, tlie will validly cliarged tlie debt on immoveable 
property, or created a valid trust for its payment, then, it is contended, the 
suit is in time. (His Lordship tlien road the will as above set out and 
continued). 

It has ijccn decided in England that a charge of debts generally in a 
will upon the testator's personal estate, or any portion of it, creates no 
trust so as to exclude tlie Statute of Limitations ; Scott v. Jones (1). 

Tlie reason is, “ because it does not at all vary the legal liabilities of 
the parties, or make any difference with respect to the effect and operation 
of the Statute itself. The executors take the estate subject to the claim of 
tho creditors : they are in point of law the trustees for the creditors : tlio 
trust is a legal trust, and there is nothing whatever added to their legal 
liabilities from the mere circumstance of tho testator himself declaring 
in express terms that tlie estate sliall bo subject to tlie payment of liis 
debts." 


In this country there is no distinction between one kind of property 
and another in rcsiiect of its liability for debts. Probalily, tlioroforo, upon 
the principle just referred to (which is not based upon any peculiarity in 
the English law of trusts), a eliarge of debts generally by a testator on his 
property or any part of it would not affect limiiation. 


But the ease is, I think, materially dillcrent when particular property 
is given uiion trust to pay a particular debtor particular debts. In such 
a case the tiustee has a new duty, not the ordinary duty of an o.xecutor 
to pay delits generally out of laopcrty generally, but a duty to apjily 
particular property to secure a particular debt, and such trusts of 
personalty have been upheld in English Courts. 

In Williamson v. Xnylor (2), a testator gave ono-liftli of his resi- 
duary personal estate upon trust to pay certain specified [776] ilebts, 
all of which weie barred by limitation at tho date of tho testator’s death. 
Tho case came lirst before Lord Lyndhurst, C.B., and afterwards before 
Aldorson. B., and it was held, tliat the effect of tlio will was to rovivo tho 
liarrcd debts (tho etlect of tho Jai”lisli Statute liaving l)ccn to hai' l lio 
remedy, not to extinguish the right) ; lliat the trust was a valid trust ; ami 


(1) .1 C. and F. 
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that the creditors claiming under it were entitled as creditors, not as 
legatees. 

This case, it is true, was decided before Scott v. Jones (1) ; but the 
decision was approved and followed in an exactly similar case by Shadwell, 
\’.C., five years after Scott v. Jones (1) bad been decided — Philips v. 


Philips (2). 

I think the same rule is applicable in this country, and that a gift of 
property by will upon trust to pay a particular debt or particular debts 
creates a good trust. 

In the present case the testator gives the property in question bo the 
defendant, and expressly directs liiin to discharge certain duties, one of 
whicli is to pay the debt of Goluck Chundcr out of the property. It 
is true tliat he confides the active administration in the first instance 
(probably during the defendant’s minority) to the defendant’s father ; 
hub that does not relieve the defendant from discharging the duties 
imposed, so tar as they are undischarged :and then lie says expressly, 1 
have given to you the whole of the abovementioned properties under the 
condition stated in tliis will.” 

This seems to me clearly a gift only on condition of discluuging 
the trust, and I, tlicrufore, think tliere is a trust witliin the meaning of 
s. 10 of tlio liimitalion Act, and that the suit is nob barred. 

PliINSEi*. J. — On ro-consideration of this case, and alter lioaring 
further argument, I agree in this iudgment. The contrary view I for- 
merly entertained was in consequence of understanding the case of 8co« 
v. Jonca(l) dilVerently from the explanation now given. The case will 
bo remanded to tlie lower Court for trial. Costs to follow the result. 


Case rcviavdcd. 


(1| 4 C. aod F. 382, 
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Abatement, 

Of suit for want of jurisdiotion— See COSTS. 6 C. 418. 

Absconding Witness. 

See Evidence Act (I of 167-2), 7 C. 42. 

Acceptance. 

(1) See Reoistration, 7 0. 703. 

(2) See Registration act (III of 1877), 7 C. 717. 

Accommodation Acceptor. 

See Principal and Surety, 6 C. 241. 

Accord end Satisfaction. 

Seo Sale, 6 C* 356. 

Account. 

(1) Sutf in a Smaff Cause Court— Want of Jurisdiction.— A, B, and C, tho 

joint owners of an estate, sued their tenant in the Muneil'e Court for 
rent ; the tenant defeated the suit by proving payment of the entire rent 
to D. 

,4 then brought a suit in the Small Cause Court against D tot damages 
equal in amount to the one-third of rent doe to him and the costs incur- 
red by him and awarded against him in the rent-suit in tho Klunsif’s 
Court. B pleaded that bo bad expended tho share of root duo to .,4 for 
the benefit of the joint esti.te, and that A had colleclcd the rents of other 
mebaU belonging to the joint estate, and bad not accounted for such 
rciils. Held, that tho suit being one which involved questions of partner- 
ship account between tho joint proprieiois of an undivided estate, could 
not be entertained in a Court of Small Causes. Ramtonu ACHAbjee 
v. PBAUYMOHUNACHARJEE.GC. 651 = 7 C.L.R. 557 = 4 ShomeL.R. 16. 

(2) Seo ACT XXXV OF 1858, G C. 536 

(3) See Limitation, 7 C. 86. 

(4) See LIMITATION ACT iXV OF 1877), 7 C. 627. 

(5) See MOUTOAOE DECREE, C C- 377. 

(G) Sec Partnership, 7 C. 428. 

i7) See Principal and agent, G C. 764; 7 C, 654. 

(8) See RES .lUDlCATA, 7 C. 169. 

Account Slated. 

fl) Sec MUKHTARNAMA. 7 C. 245. 

(2) See Promissory Note, 7 C. 256. 

Accretion. 

Boo SUIT, 7 C. 176. 

Accumulation. 

See Hindu law (Will), 7 C. 2G6. 

Accused. 

(U Compensation to — See Cri.'I. PRO. CODE, GC. 681. 

(2) Extmination of, by SesniooH Judge— Seo EXAMINATION, 0 C. 6fi. 

(3) Exiiinination of Witiic-.sej in ab.senco of— Seo WITNESSES, 6 C. 774, 

(4) Right of. to recall witnesses for ptoeeculion— Seo RECALLING WITNESSES 

7 C. 28. • ' ■ . 

Acknowledgment. 

(1) See LIMITATION ACT (IX OF 1871), 6 C. 310. 
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Acknowledgment — [Concluded). 

(2) Of debt due— Limitation Act {XV of 1877). s. 19. and sch. ii, arl. B5 — Uncon- 
tradicted Acknowledgment of Debtor, not openly adynitted by Creditor, 
Art. 85, sch. ii of Act XV of 1877, is intended to apply to cases where ao 
accoant has been going on between two parties, and balances havo been 
struck from time to time, showing the amount due from one of such 
parties to the other ; and the suit to which that article is ioteoded toapply 
is a suit brought by one of those parties against the other for the balance 
found to be due on that account, 

A creditor who does not openly assent to an amount acknowledged by his 
debtor to be due to him, is novertbcless entitled to take advantage of such 
acknowledgment 90 long as it remains uncontradicted and unexplained by 
bis debtor. LALJEE SAIIOO v. ROGHOONUNDUN LaL SAHOO, 6 C. 
447 


PAGE 


291 


Acquittal. 

Order of— See GRIM, PRO. CODE (ACT X OF 1872). 6 C. 581. 


1. — Imperial Acts. 

Act IX otl8S0. 

(1) See Copyright act {XX of i847). 6 C. 499. 

(2) Ss. 42, 52— See COSTS, GC. 418. 

Act XXXII of tSSS (Embankments). 

s. 2— Bee DAMAGES, 7 C. 505. 

Act XXXVII of I85S (Sonthal Parganas). 
a. 2— See SETTLEMENT, 7 C. 37G. 

Act XXXV of 1858 (Lunatic District Courts). 

(1) Application under— Interference of Court-Ill-treatment 

' ' of Joint Property— Mdakshara.—Tho husband of a lunatic s daughter 
aoplicd to the Court to declare his father-in-law. who was a member ot a 
ioint Mitakshara family, to bo a lunatic, and appoint a manager ot ms 

Ld an inlercsc both in joint ancestral property and m 

collaterally, which might, but was not shown to. belong f 

tely. The lower Court found that the application was made witu a view 

to taking consequent proceedings (or partition. 

Held that, it appearing that ho bad remained (or ^"ton of ill-tJc^ 

bouse under the same guardians, and there being no or 

meet, no suflicicnt grounds were shown for the Cour^ 
the appointment of another guardian of his person. ^Y<^tronc case 

be takL under the Act in this respect, there 

iBmsmmmm 

appoint a manager ot ^tbould . Tber request, furnish 

rrouXtoThrrJght^ o/r r.i^goinont o* the coffateially inherited 

iJemX.-Act XXXV of 1863 applies to the members of a Mitakshara 
Jr!^Assumingt;maijUejai^^^^ 

ibo property, and that the lunat e was ci ^ I'efUion ot 

ijtorS'jKA n.k.,.'rov .. 

NakAIN KOY, 6 C. 539 — 8 C.L.ll. 30 
(2) Sec Al’PEAUANCB, 7 C. 242. 

Act XL of 1858 minors). „ „ 

(11 Sec HINDU LAW IPARTITIONI. 7 C. 3G9. 

propen. 
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Act XL of 1858 {Minors) — (Concluded), Page 

of an infant, tbe Civil Court is bound to determine tbe question, wbetber 
tbe proposed mode of dealing with it would, if sanctioned, bo for tbe 
benefit of such infant ; and tbe petition should contain all the materials 
reasonably required to enable the Court to decide that question. In the 
matter of the Petiiionol SHRISH Chunder MOOKHOPADHYA, 6 C. 101... 106 

(31 S. 23— Sea GUARDIAN AND MINOR, 6 C. 19. 

Act X of 1859 (Bengal rent), 

(1) Suit under— See ARBITRATION, 6 0. 251. 

(2) 8. G— See RIGHT OP OCCUPANCY, G C. 19G. 

13) S. 78— See SUIT, 7 C. 5C6. 

Act Xf of 1859 (Bengal Land and Revenue Sale), 

S. 37— See PARTIES, G C. 827. 

Act XXVII of I860 (Succession Certificates). 

(1) See Appeal, G C. 40. 

(2) Seo Certificate, 6 C. 303. 

(3) 8. 2— See Civil Procedure Code (act X op 1877), 6 C. 370. 

Act XX of 1863 (Religious Endowments), 

S. 14— Soo Religious Endowments, 7 C. 767. 

Act XI of 1865 (Mofussal Small Cause Courts). 

(1) See Copyright act iXX op 1817), G C. 499. 

(2- S. il— See REVIEW, G C. 23G. 

Act XVII of 1864 (Official Trustees) 

Seo PUBLIC OPKICER, 7 C. 499. 

Act XVI of 1865 [Revenue Courts, Oudh). 

S. 6 -Sea (jNDEU-PltOPUlETARY RIGHT, G C. 218. 

Act XIII of 1866 (Limitation of certain suits). 

a, 1— See UNDER PKOPltlETAUY RIGHT, G C. 218. 

Act XXVI of 1866 (Oudh Sub-settlement). 

Seo UNDER-PROI'RIKTARY RIGHT, G C. 218. 

Act / of 1868 (General Clauses Act). 

See Partition, 7 C. 318. 

Act XXI of 1870 (Hindu Wills . 

S. 2 -Seo ATTESTATION. 0 C. 17. 

Act VI of 1871 [Bengal Civil Courts). 

(1) S. 11 -Sec Jurisdiction, 7 C. 157. 

(2) S. 18-Sce Jurisdiction. 7 C. 410. 

(3) S. 19— S-ic Jurisdiction. C C. G. 

Act VI of 1874 (Privy Council Appeals'. 

S 21 - See KXECUTION. 7 C. G20. 

Act XI of 1874 (Criminal Procedure Amendment). 

See I’ENAL Code (act -XLV of 18G0). 7 C. GG2. 

Act / of 1875 iOlstress). 

(1) Sfi::'tre of Propcrl'i in Poisnsion of .Morltjagees. -W'hcra move:ibie property 

upon leasoholci promises his bofii morlgig.d by the lessee, and the mort- 
gagee is ill poose.ssion, the landlord cannot seize it under a distress 
warrant, as it is not property " belonging to tbe person from whom tbe 
rent is chiniu I, " within the meaning of s. 10 nf the Distress Act. GOBIND 
LALl- SEAL V. Robert KMOHT, 7 G. 372 = 9 C.L.R. 390 739 

Act X of 1875 [High Court's Criminal Procedure). 

(II 8 . 70— Sjc Evidence act. s, 31, G C. 53-2. 

(2) S. 117 — See DISMISSAL. GO. 523- 

(3) s. 117— Soo Justice of the Peace, 7 C. 322. 
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Act XII of 1876 [Repealing Acti. 

See COPYRIGHT ACT (XX OF 1847), 6 C. 499. 

Act IV of 1877 (Presidency Magistrates). 

(1) as. 41. 42, 43 and 169— See SANCTION TO PROSECUTE. 7 0 . 447. 

(2) S. 124— See DISMISSAL, 6 C. 523. 

(3) S, 129— See CONDUCT. 6 C. 59. 

(4) S. 153— See EVIDENCE Act (I OP 1872), 6 C. 532. 

Act XU of 1879 (Registration and Limitation Acts Amendment). 

(1) See EXECUTION, 6C. 513. 

(2) S. 11 — See Practice, 6 C. C75. 


2.— Bengal Acts. 

Act VI of 1862 {Bengal Rent). 

S. 10-See Suit, 7 C. 60. 

Act III of 1864 (District Municipal Improvement). 

8s. 7, 87— See LIMITATION, G C. 8, 

Act VII of 1868 (Bengal Land-Revenue Sales). 

See EXECUTION, 6 C. 711. 

Act VIII of 1869 (Landlord and Tenant Procedure). 

(1) See ARREARS OF RENT, 7 C. 208. 

(2) Sea Enhancement. G C. 759. 

(3) Sac Landlord AND Tenant. 7 C. 582. 

(41 See Sale, 7 C. 163. 

(5) S. 10- See SUIT, 7 C. 69. 

(6) S. 14— See ARREARS OF KENT. 7 C. 633. 

(7) 8. 29— See LIMITATION. 6 C. 325. 

(8) Sa. 25. 37, 38 -See SURVEY. 7 C. 694. 

(9) S. 27— Sac SUIT, 7 C. 442. 

(101 8. 29— See LIMITATION. G C. 325. 

(11) S. 30— Sec Limitation. 7 C. 89, 

(12) S. 31— See LIMITATION ACT (XV OF 1877), 7 C. G90. 

(13) Ss. -kO—Order that Tttnures hare lapsed— Procedure to 

ance of in Proceedings for Measurement of lands —The CoHeclor, 

in Droccedinga for moasurement o( lands un ler a. 38 of Bang. Act Vlli oi 
1869 cannot ‘c said to have made a “due enquiry.’’ and iberefora should 
not make an order under that section that the tenures have lapsed, until 
he h.a9 made use of all the powers given him by s 40 in 
the attendance of witnesses. Madhuh DOSS v. JOGENDRO NATH ROY, 
GC.673 = 8C.L.U. 39 

(14) S. 52--Bce SUIT. 7 C. 66G. 

(15) S.5S— Limitation- Execution of Decree-Delay 

suit for arrears of rent under Bang. Act VIII of 18 , a ® . , , 

tallied, on the 30th June 1876. for a sum which with costs amoun^d to 
loss than Rs. 500. Application for cMCition was made 

1877. against property other than that for which the rent "'“s due. but 

was. in ihe first Court, opposed successfully by ®‘Jhouch 

the ground that the undor-tenorc should fir.t b. proceeded against, though 

such under-tenure had already been sold ° 

decree, and the execution-proceoding was struck oQ on rj"®® 

1878. and the property released from attachment. The 

appealed, and was successful both in the Appellate Court and the 

High Court, the latter decision being dated 26tb I'cbruary 8i9. 
costs awarded him in these proceedings if added to 
decree, would amount to a sum of more than Rs. .500. The next app 
tion lor execution was made on lt)th August 1879. 

Held, that the costs of the appeals in the 

bo added to the decree: and. therefore, decree be, ogo^ ^ 

Rs. 509 the provisions of s. 68. Beng. Act VIII of 1869. applied to it. 
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Act VII! ol 1869 (Landlord and Tenant Procedure) ^(Concluded), 

Held, also, that the attachmoQt having been removed io March 18V8, the 
execution of the decree was barred under that section. 

The question of due diligence on the part of a judgment. creditor can be 
gone into on a second appeal. KADU^[Bt^4l Dabya v. KoiLASH CHUN- 
DER Pal CHOYDHHY, 6 0. 654-8 O.L.R. 19 

(IG) 8. 58— See LIMITATION, 7 C. X27. 

(17) Ss. 59, 61— See EXECUTION, 7 C. 718, 

(18) Ss. 72, 74, 76—800 DISTRAINT, 7 C. 26. 

(19) 8. 102— See CIVIL PROCEDURE CODE ( VCT X OF 1877), 7 C, 330. 

Act VI ol 1873 (Bengal Einbankmenis}, 

See Damages. 7 c. 505, 

Act V of I87S (Bengal Survey). 

S. 45. ol. (6) and 8. 62— Sed SURVEY PROCBEDINOS. G C. 453. 

Act IV of 1876 (Calcutta Municipal Consoi/4ld//o/i). 

Ss. 75, 77, 78, 79, 316, 351 -Sse JOSTIOE OF THE PGACS, 7 C. 322. 

Act VII of 1876 (Land Registration). 

See HINDU LAW (PARTITION), 7 C. 3G9. 

Act VU of 1878 (Bengal Excise and Licensing). 

(!) Ss. 9, 58, li^Inirodnction into Caltulia of Spirituous Liquor manufactured 
ehewhere^Limits fixed by Collector — Additional Punishment ^AlUrnative 
Sentence of Imprisonment. — The provisions of s 74 of the liocg. Excise 
Act as to additional punishment, where there has been a ** previous 
conviotioii for a like ofiocce,'* contemplate merely the case of the oOondor 
having boon already convicted of an oflecce puuishable with a flue of 
Rs. 2()0 or upwards, and being again convicted of another ofionce punish- 
able with the samo punishment ; it is not necessary that be should have 
been previously convicted of the same oScuco. 

The accused were sentenced by the Presidency Magistrate, under ss. 53 and 
71 of the Beng. Excise Act, to a fine of Rs. 200 each, in default to three 
mouths^ imprisonment, and in addition lo six months' imprisonment, 
which was the maximum term that could bo awarded under d. 74. Held. 
that the Beotenco of imprisonment was not in excess of ibo powers given 
to the Magistrate by 8. 12 of the Presidency Magistrates' Act, the imposi- 
tion of the additional sentence of imprisoomerit not Hficctiug the Magis- 
trate's powers as regarded the original sentence under $. 58, 

No limits with regard to any distilleries in Calcutta having been fixed under 
s. 9 ol the Act within which Bpirituous liquor manufactured otherwise 
than in that particular distillery, sh ill bo introduced or sold without a 
special pass, and the fixing of such limits being ncccvsary to a conviction 
of an oflence under s. 58, the convictions in this case wore sot aside. 
Ram Chunder Shaw v. The Empress, o c. 575*8 C.L.R. 250 

(2) Ss. 15, 59. GO— See EXCISE, 6 C. 832 

(3) S. b^^Sale by Licensed Vendor contrary to Terms of his Licensr,— Section 

53 of the Bong. Excise Act docs not apply to sales by a licensed vendor 
cootriry to the terms of bis license. That section provides fur a breach of 
the condition of a license not covered by the sc'^orid clause of s. 59 of the 
Act. THE Empress v. NonocooM\u’PAL. go. G 21 

Actions. 

Of contract, Adding parties in — See PARTIES, 6 C. 815. 

Acts of ownership. 

Bee LIMITATION. 7 C. 225. 

Adding Defendants. 

See Jurisdiction. 7 C. 204. 

Adding Plaintiffs. 

(1) See CIVIL Procedure Code (act x ok H77L g c. 370 ; g c. 815 . 

(2) Sec JOINDER, 7 c. 212. 

(3) 800 PARTIES. G C, 815. 

(1) See RENT SUIT. 7 C. 148. 
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Adjournment. 

See Practice, 7 C. 177, 

Adjustment. 

(1) Of partnotship aooouats, suit for — See CONTRACT ACT (IX OF 1872), G C. 

521. 

(2) Soc MuTUAr. Benefit society, 7 C. i. 

Administration. 

(1) Cartifirite of— S 92 CIVIL PROCEDURE CODS (.ACT X OF 1877), 6 C. 370. 

(2) To eskate of Hln lu —See LETTERS OF ADMINISTR.ATION, 6 C. 483. 

Administration- Bond. 

See Executors, 7 C. 84. 

Administration Suit. 

(1) Supplemental Suit— Debts due by Appointed Managing Members under the 

Will of the Testator— Dimitaiion.— A and B. two of the sons of one N, 
had been declared, in a suit brought to administer N’s estate, to bo indebt- 
ed to the estate ; it was also declared in such suit that a cectain sum of 
money should be set apart for the performance of certain religious cere- 
monies, and paid into Court. 

A and D died without having satisfied their debt. 

In a suit supplemental to the former suit, the descendants of the sons of 
N. amongst whom were the descendants of A and B, claimed to be 
cutiticd to their share in the interest on the frauds in the hands of the 
Court, and sought for a division of such accumulation of interest. 

Held, that, notwithstanding that the debt due from A and B to the estate 
was barred, the descendants of A and D could not be allowed to share in 
the accumulations of interest in the hands of the Court without first 
satisfying the debi due by tbeir ancestors to the estate. LOKENATH 
MULLICK V. OUOYCHURN MULLICK, 7 C. 611 

(2) See Execution, 7 C. 733. 

Admission. 

(1) See Evidence Act (I of 1872), c C. 270. 

(21 By conluct— See EsTOl’FEL, 6 C.*,794. 

(3) To police officer before arrest— See EVIDENCE ACT (I OF 1872), 6 C. 530. 

Adverse Possession. 

(1) See DECLARATION. 7 C. 560. 

(2) Sec MoRTO.tGE (Foreclosure), 7 C. 394. 

Advocate. 

Conduct of prosecution by — See CONDUCT, G C. 59. 

Agent. 

Duty of, to account— Sec PuiNCll'AL AND AGENT, 6 0. 764. 

Agent and Principal. 

(1) See CONHTUUCTIVI-: NOTICE, 7 C. 199. 

(2) Sec RES .lUl’ICATA. 7 C. 169. 


Agreement. 

(1) See Registration, 7 C. 703. 

(2) Sec IIF.GISTRATION ACT (III OF i.S77). 7 C. 717. 

(3j Evidence of oral— Sco SPECIFIC PICRFOUMANCE, G 0. 534. 

(4) RejbtraiDio^? prirtition See HINDU LAW (P.VUTITION), G C. 106 


Ailuvion, 

Soo LIMITATION. 7 C. 2125. 


Aiterotion. 

Of d ito of document — See PENAIj 


CODE (ACT XLV OF 1860). G C. 482. 


Altering Document. 

See FRAUD, 7 C. GIG. 
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Amendment, 

Of Reccfrd ott Appeal . — A second plaiotiS was added in the Court below, but do 
amendmoot was made in the record, and the suit was dismissed with costs. 
An appeal being brought, the original plaiotiS failed to pay the costs, was 
made insolvent, and the OfBcial Assignee declined to proceed with the 
appeal. It was objected that the appeal ought to be dismissed, there 
being no appellant on the record ; but the Court allowed the appeal to 
proceed, and the amendment ordered by the Court below to be effected. 
KEDABNATH DOSS V. PROTAB CHU*NDEU DOSS, 6 0. 626 = 8 0 L.R.238 ... 

Ancient lights, 

Enlargenient of Window^Obsirttciion^Nolice^Delay — Mandatory injunction. — 
Where a person, who has a right to light from a certain window, opens a 
new window, or enlarges the old one, the owner of an adjoioing house has 
a right to obstruct the now or enlarged oponing, if bo can do so without 
obstructing the old, but if be cannot obstruct the new without obstructing 
the old. he must submit to the burden. 

A plaintiff entitled as of right to light and air through a certain window, 
subsequently enlarged it, and on the light thereto being interfered with 
by the defendant, gave him notice to remove the obstruction two days after 
it bad been complotod. 

neldyi\\^i ho had boon guilty of no delay in taking steps to prevent the 
obstruction, and that bo was entitled to a mandatory injunctiOD requir- 
ing the defendant to remove it. PROVABUTTY DABEE V. MOHENDRO 
LALIi BOSE, 7 C. 153 

Appeal. 

(1) Insolvency ^Refusal to grant Application to be declared Insolvent— Code of 

Civtf Procedure {Act X oj 1377|, 351, 598, cf. 17.— An order refusing 

to grant an application to be made an insolvent, is appealable under 
cl. 17, s. 568 of the Code of Civil Procedure. Such an order must be con- 
sidered to be one made under s, 351. NUHBl BUKSU v. CnASNI, C C. 168 s 
7 C.L.R. 282. 

(2) Jurisdiction ^Tme from which an Order of Appointment dates . — An Assistant 

Magistrate convicted an accused on tbc litb August, and by an order of 
oven date, such Magistrate was invested with powoc to act as a Magistrate 
of the 1st class, although tbc fact, that be hid boon so invested with full 
powers, was not couimunicated to him until the 23rd idem. Tbc accused 
appealed to tbc District Magistrate, and was acquiUod. Uu motion made 
to the High Court to set aside tbc acquitiil, on cho ground that, after the 
date of tbc order of the Lieuleiiint-Governor investing the Assistant 
Magistrate with further power'*, no appeal lay to tbc District Magistrate. — 
heUly that even supposing the Lieutcnint'G *»vornor'3 order couforred first 
clars powers upon the As>'is*ant M igistratc from the moment it was made, 
it must bo shown before the 1) strict Magistrate's derision could he set 
aside, that the order of the Liculenant-dovonior was signed before the 
conviction. 

Whether an order inventing .i Migistrato with 1st class powers, is of 
any force, or amounts to an .lutb '■rity to exorcise such powers, until the 
order has been olUcially communicit d to the Mtgiitralo? In the matter 
of (hepelitwn of MOUA.MKO lOsHAK CHUNOiCO MauWAKI v. AfOllA.Mi:!) 
EbllAK, 0 C. 17G 

(3) Ordvr htj Judge of High Court pre^^idifitf over the Privy Council Ihinrhnenl 

^Letters Patent, s. i5^Jud>fmcnl —Cerluied Copy of Order of the Privy 
Cotincil^Civil Procedure Code {Act X of 1877K s. (510. A decree obtained 
on appeal \ty certain defendants, in the High Court, was appealed to the 
IVivy Council by one only of the two pt.iintilli to the suit, and the deci- 
sion of the High Court w.vi reverse 1; the plaintiff who had appealed assign- 
ed her shire in the ord«*r of the Privy Council to one of tho defendants, 
and delivered him tho certified copy of thj- decree made in the Pnvy Coun- 
cil. The phuntil! who had not appealed to tho Privy Council applied to 
the High Court for leave to trait>iiiit the order to tho Court of fir-t ins- 
tance lor execution of tho share decreed t*^ him, but on account of the 
a>sigDment above mentioned. was unable to prcduco the certified (opy 
of tho decree of the Privy Crtun< il. Tbc Judge prc.Hidir>g over tic Privy 
Council Department in Iho High Court bold, that the production of a 
certified copy of tbo order of iho Privy Council was excusable under ihe 
circuiuatanccs, but refused the application, on the ground that tbe decree 
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Appeal^iCoixcluded). 

of the Court of first iostaDce, which was affirmed by the Privy Council, 
could only be executed as a whole and not partly by one of the plaintiffs. 
Heid on appeal per GARTH. C J.--That the duties of a Judee in dealing with 
the meaning of decrees of the Privy Council are purely ministerial, and that 
any order made io such ministerial capacity could not bo considered a judg* 
meat, and could not, there! ire, be made the subject of an appeal to a 
Bench of the High Court under s, 15 of the Charter. 

Per White and MlTTKR.<fJ. — An order of a Judge presidiog over the Privy 
Council Department in the High Court, rejecting an application for exoou* 
tioD, is a h’lak order, a jd is a judgm >nt within the moaning of s. 15 of the 
Charter, and is tbrrofrre appcalaole. In the matter oj the petition of 
KaLLY BOONOERY LABIA V. HURRISH CHUNDER CHOWDEBY, 6 C. 594 
C.L.R. d43»4 Sbome L.R. 33 

(4) Rejusal of District Judge to recall a certificate under Act XXVII of IflGO. — No 

appeal lies from an order of a District Judge, refusing an application to 
recall a certificate granted by him under Act XXVII of 13G0. In the 
matter of the petition of Nanuk Pekshad ; Nanuk Pershad v. Lalla 
NITYA LalL, 6 C. 40»C C.L.R. 388. 

(5) Against order rejecting plaint — Plaint insufficiently Stamped — Court Fees Act 

(VII of 1970), s. 12, para. 1, sched. ii, div. ti, art. 17, part iii — Civil Pro- 
cedure Code {Act X 0 / 1877), $. 1, ftf “Decree. ’ An appeal lies against an 
order rejecting a plaint on the ground of its being iDSufTiciently stamped. 
AJOODHYA PKRSHAD v. GUNOA PKRSHAD, 6 C. 249‘*G C.L.R. 5G7. 

(C) Amendment of record oii^Soe AMENDMENT, G C» 626 = 8 C.L.R. 233. 

(7) Change of defence on— Soo ESTOri’EL, 6 C. 55 = 6 C.L.R 375. 

(8) Fro7n Appellate decree > — Appellant dissatisfied with findings in Judgment — 

Civil l*tocedure Code {Act X of 1877). ss. 540 and 584.— An appellant, who 
has obtained a decree setting aside tbe decision of the Court of first ins* 
tincc, IS not entitled to a further appeal to the High Court, on the ground 
that be is di^s^tisfled with some of the findings recorded in the judgment 
of the lower Appollito Court, an appeal from an appellate decree under 
584 being strictly rostneted to matters contained in the decree alone. 
KOYDASfl CHLINDBH KOOSVRI V. U VM LALE NAG, 6 C. 206. 

(0) Order on application lor rev.ow —See LIMITATION, G C. 22. 

(lOi Refusing ccrtificUe -See GUARDIAN AND MINOR, G C. 19. 

(Ill Heard cr parte -Sco ArPElC \TtON, G C, 518. 

(12) In cases cogniz iblo bv SmiU Cause Court— Sue CIVIL PROCEDURE CODE 

(ACT X OV 1877), G C 284. 

(13) See Civil Procedure Code (act X of 1877), 7 C. 330, 403, 490, 684. 

(14) See Practice, 7 C. 517 ; 7 C. 703. 

(15) See RENT-SUIT, 7 C. 148. 

(16) See SETTLEMENT, 7 C. 37G. 


Appeal ^Second Appeal}. 

(1) Ivipro2)er ReceptioK of Kvidence iu Lower Court ^ /(emand.— On second 
appeal, the High Court has, generally speaking, no right to look at the 
evidence to <lecido whether the remaining ovidonco in a case other than 
that which has been improperly admitted, is sullicieot to warrant the 


finding ol the Court l elow. ^ u • 

The only cases which cm be, with propriety, disposed of under such oircum- 
slauocs without a reminl. are those whore, independently of the evidence 
nnprciiHjily admitted, tbe lower Court has apparently arrived at its coneJu- 
.smn> upsii other grounds. WOMES CHUNDBR CHATTERJKB v. 
C IIONDEE CllUHN HOV CUONMUIUY, 7 0.193 _ • 

(2) Pent Suit tinder Us. 200- Title Uenq. Act Vlll of 1860, s. 102 Ciru Pro- 
cedureCode (Act Xof 1877L s. 022. — A and B, both of whom sot up a claim 
to ror tain land, brought bopafato rent-suit agaiast tbe tenants. 
of tho^c sails did the amount claimed excetd Rs. 100. SubfCtjuentiy to the 
insiiluliou of the nnt-suits. A sued B to establish his title to tbe land in 
dispute. The District ludge. before whom the rent-suits 
apne.il, allowed them to stand over until the decision iu the suit between 
A and H. That suit was decided in favour of B, and the Judge tbeu deoid- 
cd the rent suit instituted by H in bis favour, and dismissed the suits 
instituted by A 
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Appeal {Second Appeal)— {Concluded). 

Field, that no second appeal would lie in the reut-suits. as no question of 
title between parties having conflicling claims was decided in them. 

Beld, also, that there was no suoh irregularity on the part of the District 
Judge in the course which he pursued, of making bis decision in the rent- 
suit depend upon the decision in the suit to establish title, as would justifv 
the Court iu interfering under s 6'J2 of the Civil Procedure Code- 

Section 102 of Boug. Act VIII of 1869 was enacted in order to protect parties 
in the position of ryot-defendants, and to prevent their being dragged up 
to the High Court in cases where the decree or demand is under Rs. 100. 
In such cases the decree is intended to have the same eSect as that of a 
Small Cause Court. DOOBGA Narain SEN v. Ram LalL CHBUTAn 7C 
330 

9^9 

Appeal {to Privy Council). 

Applicalion jor leave to appeal — Judgment of one Judge -Ministerial and Judicial 
Acts— Letters Patent, el. 15. — The plaintiS obtained a decree in the Court 
of first instance. On appeal to the High Court, the decision of the lower 
Court was upheld, but the decree was variel iu respect of some matters 
relating to the mode in which the relief to which the plaintiff was declared 
entitled should bo granted. The defendant applied for leave to appeal 
• to the Privy Council, but the application was refused, on the ground that 
the judgment in the High Court and the Court of first instance wore in 
efiect concurrent judgments, and that no substantial point of law was 
involved in the case. The defendant appealed under cl. 15 of the Letters 
Patent. Held, that no appeal would lie. JiANLYv. PATTERSON 7C 339 
= 9C.L.R. 166 

9 9 9 

Appealable Order. 

(1) 8oe Execution, 7 C, 733. 

(2) See RECKIVEU, 7 C. 710. 

Appellate Decree. 

Appeal from — See APPEAL, 6 C* 20C. 

Appearance. 

A person alleged to be a lunatic, though not found so under Act XXXV of 1858 
may appear either by vakeel or in person. UM\ SUNDARI Dasi v* 
H.VLDAL, 7 C. 242*9 C.L R. 13 

Application. 

(1) For Certificate— See Guardian AND Minor, 6 C. 10. 

(2) Execution of decree— Res judicata. — An order refusing an application to 

ctocutG a decree is not an adjudication within the rule of res judtcdta 
HURROSOONDARV DASSKK V. JUGOHUNDHOO DUTT 6 C 203»7 C 1 
R. Gi 

(3) Order Revoking Probate - See Pkoratk, G (]. 120, 

(1) Probate— Limitotion Act (XV of 18771, sch, ii. art. 178.— The Limitation 
Act not applicable to an application for probate ; such an application 
therefore, not barred by art. 178 of sch. ii of that Act Jn tile 
matter of the Petition of IsilAN Chunueu KOY, 6 C. 707 »8 C.L.R. 52 — 
b Ind. Jur. 174 

» • • 

(5) Fte-heiuing—.lvoeal. cx parte— Ciy. Pra. Code (AclX of 1877^, s- 560 — 
An applicant presenting a petition for tho rvhe^kring of .in appeal decided 
ex par/«, must, at the time of making such application, ba prepared to 
aati.-.fy tbii Court, that the notice <'f appeal was not duly served upon him 
or that ho was provcnicd by '.ullicieut cause from attending when the 
appeal was called on for hearing. ANt’NO.a SliAUA HlsWAs alias 
Nyomuduin Sha Biswas v. kema Hkree. 6 C. 518 

(6( Review, appcil from order on. — Sec LIMITATION, 6 0. 22. 

(7) To bo decUroil insolvent.— See Al'l'KAL, 6 C. 168. 

(8) To review.— See Ll.MITATION ACT. .\V OF 1877, 6 C. (iO. 

(9; Rosirairiiiig atl >r:ioy from ubaugitig sides. — Sco PUACTICE, 6 C. 79. 

Appointment. 

11) Of Magistrile, date ol.— See Afl'KAli, 6 C. 176. 

12) See I'AurrnoN. 7 c. 31 m. 

f.8) See RlCCKIVinc. 7 C. 7J9. 

(4) See Trustee Act (XXVII of I866i. 7 c. 32. 
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Apportionment. 

See LAND ACQUISITION ACT {X OF 1870). 7 C. 585. 

A ppropriaiion. 

See MaHOMEDAN LA^V (MAINTENANCE)* 6 C. 744. 

Arbitration. 

(1) Award— Finality of decree— C^v. Pro* Code (Act VIII of 1369), ss. 318, 323, 

324 and 325 —A case was referred by coDSCot to arbitration, and after 
having been re-called into Court was again referred. An award was made 
by the arbitrator and filed in Court. The defendanls then objected, on 
the ground that they had no notice after the second reference, and that 
they were not beard, and that the arbitrator had otherwise misconducted 
himselr. These objections were disallowed by the Subordinate Judge, 
who gave a decree in the terms of the award. This decree was upheld by 
the Judge, on appeal, who, however, found, that the arbitrator bad been 
guilty of misconduct. 

Held, that if the decree of ihe first Court was not final under s. 325. Act 
VII of 1869, all that the lower Appellate Court could do, was to remand 
the case to be dealt with on its merits ; but inasmuch as there had been 
an award and a decree thereon, which was final within the terms of that 
section, the lower Appellate Court bad no jurisdiclioo to hear the appeal 
or to express any opinion on what b^^d passed in the first Court. WAZIB 
Mahton V. LULIT Singh, 7 C. 166-8 C.L.R. 505 

(2) Civ. Pro* Code {AciX of 1377). Chap, xxxvii^Kabnlial* suU for— Suit wider 

Act X of 1859. — Notwithstanding that Chap, xxxvii of Act X of 1877 (in 
reference to arbitration) does not refer specially to suits brought under 
Act X of 1859, yet if both p.irtics to a suit fora kabuliat brought under 
the latter Act agree to refer the matters in dispute between them to 
certain arbitrators named by them, and file a joi« t petition in the Court 
of the Deputy Collector, stating that they had so agreed, and praying 
ihat the case may be referred to such arbitrators, neither of them wiU bo 
afterwards at liberty to object to a decree made, embodying the award of 
the arbitrators, on the ground that the reference to arbitration was irre- 
gular, iuid not warranted by any of the provisions of Act X of 
When a case has been so referred, the arbitrator'* are at liberty to determine 
what appears to them to be a fair and equitable rat© of rent, and not- 
withstanding the amount so found is less than that demanded by tbo 
plaintifl in hla plaint, the Court out of which the reference issued is not 
at liberty on that ground to dismiss the suit, but is bound to order tno 
defendant (with the alternative of eviction) to execute a kabuliat in savour 
of the plaintiff, engaging himself to pay rent to the pUintiu at ^ 

determined by tbo arbitrators to be fair and equitable. 

UO\VAl-.\ V. 15UDOLOO KHAN, 6 C. 251-7 C*L.R. 92 ••• 

(3) Filing of award — Time iiuf/tin which award should 

' Cede < Acl X of 1«77). s. Act {X "Z ^877 . sch. «. «r< 176. 

—The act of an arbitrator, in banding in an award to the p p 
of the Court, for tbepurp'^^e of the award being filed, caonot be con si 
dored as an •applicaiion’ within the mcHiung of tbo LimiUtion A . 
RODEUTS V. IlAHRlSON, 7 C. 333-0 C.L.R. 209 

(4) Costs of— See Costs, G C. s09. 

Armenian Widow. 

See DOWEH, 0 C. 794. 

A rrears of Rent. 

ID Enhancevient— Notices of etihancetnenl—Beu^. Act 
earth. C.J.. Pontife^- and MUler JJ. 

,ng).-Asiiil for arrears of roi.l atari cnhauccd by 

shareholders will lie. notice uiider s. U of Bong. Act VIII of ^69 hawn,, 
been issued at tbo iostanco of some of the persons R 175 = 9 

CllUNl SINGH V. HEKA MAHTO. 7 C. 633 lF.B.) = 4 Bhome L.R. D5-9 

C* L R 37 

,2) of 0 , Courl-Deno. Ac, V/” »' p‘- 
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Arrears of Rent -{Concluded). 

was fifteen annas » gave the piaiotifi a decree for that amount. The plain* 
tiS brought a subsequent suit for arrears of rent for the year 1283, when 
it was held by the Court of first instance and by the lower Appellate Court, 
that he could only recover arrears of rent at the rate of fifteen annas, that 
being the rate of “rent payable lor the previous year*’ vvitbinthe mcaoiog 
of s. 11, Beng Act VIII of 1869. 

Held, that tho decisions were wrong, audmustbe reversed, 

In a sukt lor arrears of rent where the plaintiff tails to prove the rate of rent 
claimed in the plaint, it is duty of the Court to find the proper rate of 
rent payable by the tenant to bis landlord, and not to a decree merely for 
the rent admitted by the tenant. BUNNOO SlNQH v. NlRQHlN SINGH, 
7C. 298»4C.L.R. 310 

(3) Vohintary Pnyment—^Mislake— payment under a mistake . — The plaintiffs, 

helieviog that they held a four aooas share and the defendants the re* 
maining twelve annas share, in a patni, the revenue of which was in 
arrears, paid to tbe ;:emindar, on the 8th of March 187G, a portion of the 
arrears corresponding to ihe share in the panti to which they oonsidered 
tbemselvcs entitled. It was afterwards decided, in a suit betweeu tbe 
parties, that tbe plaintiff.'; wore not entitled to any share in the patni, 
and that the defendants were entitled to the whole sixteen annas there* 
of. Subsequently to ibis decision, tbe defendants, id paying up the arrears 
of revenue duo on tbe paoti, took tho benefit of tbe payment made by tbo 
plaintiffs ou the 8Lb of March 187C, and paid in only so much as, together 
with previou> payment, made up the whole arrear. Tue plaintiffs then 
brought the present suit to recover from the defendants tbo amount of 
tbo payment nude to the /.emmdar on the 8th of March 187G. 

Held, that tbo p lymeut was not a voluntary payment, and that the plain- 
tiffs wore entitled to recover. NOlUN Kuishna BOSRv. MON MohUN 
Bosk, 7 C. 673*9 C.L R. 182 

(4) See CIVIL PROOKOUKK COOK, ACT VIII OF 1859, G C. 142. 

(5) See EXBCUTION.Saj.iB, 7 C. 723. 

(G) See LIMITATION, G C. 325. 

(7) See PkIOKITY, 7 C. 173. 

18) See Salb, 7 C. G77. 

(9j See SUIT, 7 C. G9 ; 7 C. 479. 

A rresi. 

(1) Admission to police officer before -See EviDKNCE ACT 1 OF 1872, C C. 530. 

{2} See EXKCUTIO.V, 7 C. 19. 

Assam, 

Right of occupancy in— See RIGHT OK OCCFFARCV, G C. 19G. 

Assessment. 

(1) Of Rent— See ENHANCB.MBNT, C C. 750. 

(2) Sec JUSriCB OF tub PK.M K, l C. 322. 

.4ss/j^/i/nenr 

8eo LIl K POLICY, 7 C 594. 

A ttachment. 

(!) Uitore judgment— Civ, Pro. Code {Act Vll! o/ 1859). s. 2i0~0bjeitwn ns to 
non complia}ice with rtfjuiremenls of s. Durden of proof -Civ. /Vo. 

Code {Act X 0/ 1877), ss. 274, 27G. — A suit an a mortgage foreclosed under 
XVII of 1800. 3.8, compri*.ing property attached before the date of ibe 
mortgage under SI aud tb<‘ followiug sections of Act VIII of 1869. was 
brought agtinst the purchaser of the siiiached property, which bad been 
sold under the decree obtained by tho attaching creditor. The defon<!o 
was, that vbo mortgage falling within tho provisions of s, 240 of tho Act 
was void against the attaching creditor aud those claiming under him 
For thes mortgagee it wai onteiidcd, that the attu hinont could not pro* 
vail, It not having been proved afficmativoly tb it the rcquircmeut.s of 
s. 239 relating to the intimation of the attachineiit had been complied 

With. 
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A ttachment — (Concluded), 

Held, that this objection to the validity of the attachment could not be 
raised for tbe first time on this appeal, even if it was not rather for the 
mortgagee, seeking to deprive the actacbiug creditor of his possession, to 
prove the non obsccvance of the formalities io question. 

Semble.—A re*aitachment of property after decree does not imply an aban* 
donmcDt of an attachment obtained before decree. RauKBISBKA Das 
SURROWJI V. SURFUNNISSA BROUM. 60. 129 (P.C.)-7T.A. 157*3 Suth. 
P.C.J- 755 = 4 Ind. Jur. 3 '.4 = 4 Bar. P.C.J. 151 

(2) Of surplus bale-proceeds —See EXECUTION, 6 C. 711. 

(3) Suit to set aside order roleasiag — See RES JUD1C4TA, 6 C. 559. 

(4) See Execution, 7 c. 553. 

(5) See Hindu LAW (Debts), 7 C. 52. 

(6) See Insolvency, 7 C. 213. 

(7) See Priority, 7 C. 173. 

Attaching Creditor, 

Ricfht to redeem mortgage — Cii^. Pro. Code (Act X of 1877), ss. 276, 282, 
295«— An attaching creditor has not, as such, any right to redeem a mort* 
gige subsisting prior to his attachment. SOOBHUL Crunder PAUL v. 
NiTYE Churn Bysack, 6 C. 063 = 7. C.L.R. 201 = 6 lod. Jur. 472 

A (tempt. 

See FORGERY, 7 C. 352. 

A (testation. 

Of Will -Succession Act (X of 1865), s, 50— Hindu Wills Act (XXI of 1870), s. 2 
— S. 50 of tbe Succession Act (X of 1865) clearly intends that tbe two 
attesting witnesses to a will shall sign their names after the testator or 
testatrix shall have oxecuted the will. 

if a testatrix admits a signature on a will to be bers before a Registrar of 
Assurances, and is identified before him by one of the witnesses to the 
signature, and bo^h the Registrar and the identifier sign their names as 
witnesses to the admission made,— 

Held, that such an attestation, would bo sufficient to satisfy s. 50 of Act X 
of 18G5. In the Matter of the Petition of HURUO SUNDARI Dabia, 
IIURRO SUNDAUI DABIA V. OHUNOER KANT BHUTTACHARJBE, 6 C. 
17 = 60.L.R. 303 

A t(orne}\ 

(1) Conduct of prosojution by— See CONDUCT, 6 C. 59. 

(2) Lion of— Sec ATTORNEY AND CLIENT, 6 C. 1, 

A ttorney and Client. 

(1) Attorney's Lien — Discharge by dissolution of partnership — Contract Act (IX 

of 1872), ss. 1 , 171. 'Where a firm of attorneys dissolved partnership after 
tbo death of a client, there being at that time papers and dooumonts 
belooging to the client in their bands, and a debt duo in respect of costs 
from the client to them,— 

Held, that the dissolution of partnership operated as a disobargo by the 
firm, and that tbe attornevR wore not entitled to retain the papers and 
documents until their costs wete paid, but were bound to band them over 
to tbe administrator of the client. 

S. 171 of the Contract Act does not give an attorney an absolute lien. 
8. 1 provides that nothing in the Act contained shall affect any usage or 
custom of trade, and, as no part of the English law is inconsistent with 
s- 171 , cases arising in this country must bo governed by the English 
authorities. According to those authorities, while tbo relation of attorney 
and client exists, the client may cither continue to employ tbe attorney 
or change him When he claims to do the latter, tbe attorney being 
willing to act, he cannot ask tho attorney to give up papers in bi« posses* 
sion without first satisfying tho lion. Tho attorney has bis option,— ho 
may, if he chooses, either go on acting for his client, or cease to act ; if 
he adopt tho latter course ho must give up tho papers. On the death of 
tho client his representative stands in exactly the same position with 
respect to the attornov as tho client did. In the Matter of McCORKINDALE, 

6 C. 1=6C.L.R. 406*5 Ind. Jur, 520 

(2) See Practice, 6 C. 79, 
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A action^ purchaser. 

See Decree, 7 C. 91. 

AucHott^sale. 

D$laulUng Purchaser, Liability of — Civil Procedure Code (Act X of 1877), ss. 293, 
297, 306, 308 and 309.— The provisions of s. 293. Act X of 1877 (Civil 
Procedure Oodc^ for making a defaulting purchaser at a sale liable for any 
deficiency on a re-sale, extend to all sales, whether of moveable or im- 
moveable property, and also to resales held under ss. 297, 306 and 303 
RamdHANI SaHAI V. Rajraki KoOER, 7 C. 337 = 9 C.L.R. 23 

Authorized Agent. 

See LIMITATION ACT, IX OF 1871, 6 C. 340 

A ward. 

(1) See ARBITRATION. 7 C. 166 ; 7 C. 333. 

(2) See Civil Procedure Code (act x op 1877), 7 C. 490. 

(3) See RES JUDICATA, 7 C. 727. 

Bailment. 

Passenger's Luggage— Ticket— Conditions endorsed— Negligeftce— Registration of 
Luggage— Comynon Carriers— Foreign Steam Ship Company— Contract 
Act {IX of 1672}, $. 151.— *Id a suit for damages for loss of passenger's 
luggage by the wieck of a ship beJooging to a foreign company, it appeared 
that the plaiDtifl bad received a ticket in the French language, which on 
its face stated that it ought to be signed by the pas>eoger. and that it was 
issued subject to certain conditions on the back. These conditioub. among 
other things, stated that the company would not be responsible for Iosh or 
damage arising from accidents or risks of the sea ; that the ticket was 
# delivered aubject to the c'inditions tbatcoriaio articles of a speoified nature 

should bo made the subject of a special decUration. in default of which 
the company would not be liable; that the Company would not be answer- 
able for unregistered luggage ; and that luggage might bo insured at any 
of the company's office^. It was not stated where registration of luggage 
might bo effected. The ticket was not signed by the plainlifi. The 
pi >iotifI alleged that ho did not understand the French language, and that 
Ihe conditions bad not been explained to him by any person. 

Held, that the compmy being a foreign compiny were not common carriers ; 
that the plainiiff was bound by tho clauses and conditioos on the back of 
the passage ticket ; 

that none of the conditions had the efiect of relieving the company ir^m tbo 
consequences of tbeir own negligence : 

that, in order to establish a defence upon the ground that the plaintiff’s 
luggage was not registered, it was necessary for tho defendants to prove 
not only that tho plaintiff was bound by the conditions, but also that they 
wore ready and willing to register the plaintiff's luggage, and that the plain- 
tifi did not in fact register it ; 

that as tbo contract wa.s made in Calcutta, the defendants were bound by 
tbo provisions of s. 151 of the Indian Contract Act. MacKILUIcaN v 

The Co.Mi’VONiE oeh Messaubuiks m.vritimksde France c c 227 
= 7C.LR. 19 

« I • 

Bar of Remedy. 

Sec LIMITATION ACT, I >: OF 1S7I. 0 C. 310. 

Benefit Society. 

Sec Mutual HRSuFir socmity. 7 C. i. 

Bidding. 

See Matkiual [khicoulauitv. 7 C. 3ir.. 

Bill of Exchange. 

See PK05Iissoity Noth, 7 C. 250. 

Birt Sankalap. 

See UNI)Klt-F»01‘UIKrAKY RlOHT, C U. 218. 

Boats. 

Sec EASEMKST, 7 C. 115. 
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Bona tides. 

Proof of— See ONUS PBOBANDI. 6 C. 208. 


PAGE 


Bond. 

(1) Descriplion of Property— Qeneral Words— Registration,— In coDsideratioa 

of a loan, A gave a bond, by which he covenanted “ not to alienate the 
property of him?elf and hie daughter, or the rest of his own property, 
until the loan secured by the bond was paid.” The bond was recorded 
under the Registration Act in the book numbered ‘ four ’ required to bo 
kept by the Act. A subsequently sold hi? moveable property, and the 
conveyance was recorded in the book numbered ‘one’ in which docu- 
ments relating to immoveable property have to bo recorded. In a suit by 
the bond-creditor against the purchaser seeking to establish a lien on A’s 
immoveable property by virtue of the bond, — 

Held, that the general words used in the bond were not sufficient to give a 
lien upon any specific property, and that the fact that the bond had been 
recorded in hook ‘ four' showed that it was noi tho intention of the parties 
that the immoveable property of the debtor should be charged- NA.II- 
BULLA MULCiA V. NUSIB MfSTUI, 7 C. 196 = 8 C.L R. 454 

(2) Limitation Act (XV of 1877). s. 25. sch. it. art. 66.-Whero by its 

term?, stated that money advanced should be ro-paid on the 3Uth i ous 
1283 B.S.. and it so happened that, in tho year 1283, tho month of Pous 
con-'isted only of twenty-nine days (tho 2ath Pous, answering to tho 1‘ilh 
January 1877), held, that a suit brought on the 13th January 1880 was in 
time. AEMAS BANEE v. MaiiOSIED RU.)A, G C. 239 = G O.L.R, 553 ... 

i3) See EVIDENCE. 7 C. 98. 

(1) See PHAUU, 7 C. GlC. 


675 


156 


Books. 

And p-ipors, access to, for purposes of account — See PBINCll’AL AND AGENT, 
6 C. 754. 




Breach of Contract. 

(1) Impossibility to perform a portion arising after execution— Su%t to cancel 
such portion-Vontract Act (IX o/ 1872). s. 5 G— Specific Relief Actfil of 
1877), chaps, iy and V. — A contract was entered into between the plaintm 
and the defendant, by which tho plaintiff agreed to cultivate indigo for 
tho defendant, (or a specified number of years, in certain specified lands 
situated in different villages. With respect to portion of which lands the 
pi uiitifi was a sub-tenant only, aubsoquontly. during tho continuanoo oi 
tho contract, the plaintiff lost possession of those lands, through his im- 
mediate landlord having failed to pay the root, and having been in con- 
sfquonco ejected therefrom by tho owner. In a suit by bim. under me 
above circumstances, to have so much of tho contract as roJatod to thMO 
lands cmcellod, on the ground that it had become impossible of porlorm- 


aiico through no neglect on his part, — 

Held, that such a case came within the provisions of ol. 2. s. 6G of Act IX 
of 1872 (Contract Act), and that tho more fact that the plamtiH cou 
have paid up the debt duo bv his immediate landlord and so retained pos- 
session of tho land, was not sulliciont to constitute such an omission or 
neglect on his part as to take it out of tho provisions of that sootion. 

Held. also, that chap, iv of Act I of 1877 (Specific Relief Act) 

such a case, but that the plaintiff was entitled to tho relief b° 
under s. 40 of th.at Act. inasmuch aa 

obligations.— v»5.. to cultivate indigo m different villages. INDE 
SHAD SINOH v. CAMriJELL. 7 C, 174 = 80. L.R. 501 


(2) See CONTKACT, G C. G78 ; G 0. G81. 

(.1) Compon-oitioii for— See LlMIT.ATION ACT. XV OP 1877, 6 C. 94. 
(4) Vendor’s remedy for — See SALE, 6 C. 61. 


Breach of Covenants. 

tl) See COVENANT. 7 C. 470. 

(2) In lease— “Sec LIMITATION ACT, 


XV OP 1877, 6 C. 34. 
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Breach of the Peace. 

(1) Criminal Procedure Code ( Act X 0 / 1873), 3.630 — Omission 0 / Maghiraie 

to record Preliminary Proceeding. — Id order to justify a Magisirato id 
ioterferiog uodor 8 . 530 of the Crim. Pro. Code, it it) oecessary that he 
should be satisfied that there exists a dispute conceroiDg land which is 
likely to induce a breach of the peace, — i.e . there must be a reasonable 
apprehension that a disturbaoco of the peace is Jikely to occur, rendering 
it necessary for him to take immediate steps to prevent it, and not merely 
that it Uprobnbfe a breach of the peace may occur if proceedings under 
s. S30 be not taken. 

Quaere ^Whether it is necessary that a preliminary proceeding should fir^t be 
recorded to give the Magistrate jurisdiction ? D.\MODUR BIDDYADHUR 
MOHAPATRO V. 6 YAMANUND DBY, 7 C. 385 * 8 C.L.R. 514 

(2) Dispute likely to cause— See CRIMINAL PROCEDURE CODE fACT X OF 1872), 

6 C. 835. 

Breach of Trust. 

ilixing Trust Funds with Money of Trusiees^Comtnission on trust Afone^s. — It 
is a grave breach of duty in trustees, or administrators taking out letters 
• of administration, to estates in this country under powers of^altorney 

from executors or next-of kin abroad, to mix the incomes raised by them 
from trust*properties, or tbe funds of tbe estate, in one common fund wi^h 
their own moneys, and such a course of dealing may expose the trustees or 
administrators to criminal as well as civil liabilities. In the matter of 
the Petition of D. COWIE* C C. 70 »7 C.L.R. 19 

British Subject. 

See Privilege, c C- 83. 

British Territory. 

Property stolen beyond— See CRIMINAL PROCEDURE CODE (ACT X OP 1872i, 
r>C. 307. 

Burden of Proof. 

Sec ATTACHMENT, G C. 129. 

Butwara. 

See Partition, 7 C. 153, 

Calcutta. 

lOoglish law how far applicable in— See DOWER, 0 C. 791. 

Carriers. 

Diibdity of, foe negligonco^Soe BAILMENT, 6 C, 227. 

Cause of Action. 

II) Declaratory DecteeSpecific Relief Act (I of 1877), s. 42— Ci?>if Procedure 
Code {Act X of 1887^ s. 63.— In u suit for confirmation of possession and 
declaration of title in respect of land, whore the plaint did not dis' loj^e any 
facts from which it could bo said that tbe defendants denied ibo pi iinlifls’ 
title but from the proceedings in tbo origiD«al cause it was rst t 6 lish(d. 
thati before the suit was brought, there was a dispute existing betwern iho 
parties as regards the title, and that a decree in favour of tbe pluintifis bad 
been passed by the original Court on the merits of the case,— 

Held that, though the plaint might have been rejected in tbe fifFt instance 
under s. 53 of the Civil Procedure Code, on the ground that it did not 
disclose any cause of action, it was too late for an Appellate Court to ro^ 
verse the decree solely on that ground without being batisfiod th it no such 
cause of action was established on the evidence. SHAH AHMED SUJAD 
V\ TAREE UAI, 7 C. 343 

(21 See Declaratory Decree, 7 C. 730. 

(3) See Jurisdiction, c c. 6 ; 7 C. 739. 

(4) 80 c SPECIFIC Performance, 6 C. 328. 

Caveat. 

See IMtORATE, G C. JGO. 

Certificate. 

(Ij Appeal from order refuting to recall— See APPEAL, 6 C. 40. 

{‘2) Application lor— Ste GUARDIAN AND MINOR, G C. 19. 
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Certificate — (Concluded), PAGE 

(3) Of Administration— Seo CIVIL PROCEDURE Code (ACT X OF 1877), 6 C. 370. 

(4) Registrar — Hegisiration Act (VIII of 1871), ss. 49, 60.— Where a Registrar of 

Assurances has intentionally and deliberately issued a certificate of due 
registration of a documeot. with knowledge of certain facts relied on as 
affecting his power to grant the certificate, the Courts are bound to accept 
such certificate as due proof of registration, and cannot go behind it for 
the purpose of satisfying themselves that the Registering Officer has 
etrictly conformed with all the provisions of the Act. SHEO SHUNKUR 
SAHOY V. HIRDEY NARAIN SAHU, 6 C 26 = 5 C.L.R. 194 

(5) Sale— See MESNE PROFITS, 6 C. 213. 

(6) To collect Debts, Right to-^Act XXVII of ISGO— Question of Validity of alle- 

ged Adoption — Title. — Ay alleging himself to bean adopted son, opposed 
the application for the grant of a certificate under Act XXVII of 1860 to 
B, who, irrespective of the alleged adoption, would be the legal lineal heir 
of the deceased. The Court before whom the application was made 
refused the grant of the certificate, on the ground that sufficient prima 
facie evidence existed establishing the validity of the adoption. On 
appeal held, that the Appellate Court, concurring with the opinion 
expressed by the Court of first instance in respect of the factum of the 
adoption, would not be ju^ified in sotting aside the decision, on the 
ground that such Court was wrong in entering into and deciding the 
question as to the validity of the adoption. 

On an application for the grant of a cortificalo under Act XXVII of I860, 
which is opposed by a patty, who alleges be has a preferable title to it, 
the Court should adjudicate the question of title, with a view to deter- 
mine which party has the preferential right to the certificate In (he 
viatter of the petition of SHEETANATH MOOKEUJEE v. PROMOTHONATH 
MOOKERJEE, GC. 303 = 7 C.L R 475 

(7) See HINDU LAW (PARTITION), 7 C 369. 

Change of Defence. 

On appeal— Sec ESTOI’PBL, 6 C. 55, 

Charge • 

(1) Soo EVIDENCE ACT (I OF 1872), 7 C. 42. 

(2) SCO TRUST, 7 C. 772. 

Charge to Jury, 

III summing up a case to the jury the Judge omitted to call tboir attention to the 
evidence of the witnesses for the defence This evidence appeared to the 
High Court to bo untrustworthy. 

Held, that the summing up was not defective on account of this omission on 
ib»i part of the Judge. In (he maiUr of the petition of ROCHIA MOHATO. 

The liMl'RESS V. ROCHU MOH\TO. 7C. 12=8 O L.R. ‘273 577 

Charier Act. 

S. 15 — 8co Sanction to prosecution, 7 C. 117. 

Chattels, 

Morlgai'e of - See INSOLVENT ACT, 6 C. 633. 

Children. 

See Will, 7 C. 218. 

Chota Nagpur. 

S<?e Hindu Law (Alienation), 7 C. iGi. 

Civil Court. 

(1) CritniiiH) I’rosoculioo poiulioR Appeal in— See CUIMIN.AL PROCEDURE 

Code (Ac;t X ok I872i. 6 C. 303. 

(2) Decision on title by— See CRIMINAL PROCEDURE CODE (ACT X OK 1872), 

G G. 835. 

Civil Procedure Code [Act VIII of IS39i. 

(1) Ss. 2. 7— See RES JUDIOATA. G C. 559. 

(2) s. i-beo Limitation act (ix ok i871>. g C. 340 

(3) Ss G, 8— See JURISDICTION, 0 C. 6. 
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Civil Procedure Code {Act V/ll of l859,~lConeliided). 

(4) S. l~Mortgage Decree— Sale for Arrears of Reveiiue— Surplus Sale-Pro- 

ceeds. A mortgagee brought a suit agiinst the mortgagor to have a 
^ciaration of his lien over the mortgaged prope rties, and obtained a decree. 
Ho afterwards brought another suit against certain attaching creditors of 
his mortgagor, to hive a declaration of his lion over certain surplus 
rnoneys m the bands of the Collector, who. previous to the institution of 
the first suit, had sold certain of the mortgaged properties free of all 
incumbrances for arrears of Government revenue. Held, that the second 
suit was not barred under Act VIII of 1859, e. 7. 

Held also, that the mortgage decree declaring the lien over all the mortgaged 
properties covered the surplus sale proceeds then in the hands of the 
Collector, because these moneys must, as between the mortgagee aud 
attaching creditors of the mortgagor, be taken to represent the mortga"ed 
properties. KllISTODASS KUNDOO v. R.\MK.ANT R07 GHOWOHKV. C C 
142 = 7 C.L.R. 39C 

(5) Ss. 223, 224— See SUIT. 7 C. 418. 

(Cl S. 240— PriiTifeSnfeo^ Property attachedin Execution— Incuvibrancecreated 

after attachment. The title obtained by the purchaser on a priv.atc sale 
of property in satisfaction of a decree, differs, from that acquired upon a 
sale in execution. Under a private sale, the purchaser derives title through 
the vendor, and cannot acquire a title better than bis. Under an execution- 
sale, the purchaser, notwithstanding that he acquires merely the right, 
title, and interest of the judgment-debtor, acquires that title, by opera- 
tion of law, adversely to the judgment-debtor, and freed from all alien.a- 
tions and incumbrance.s effected by him after the atlacbmeut of the 
property sold. 

In 1^)8. the respondent obtatined a decree agaiust li. In 18G3, in satisfac- 
tion thereof, be caused to be attached a decree for mesne profits made in 
favour of B against the appellants in 18G0. In May 1805, the respondent, 
obtained an order for the sslo thereof ; but. instead of proceeding to execu- 
tion-sale. bo purchased, in 18GG. the whole of ibo mesne profits due under 
the decree of 18G0. by priv.»lo sale fiom D. Meanwhile, in September 
1805, an order of Court had been made, between D and the appellants, on 
theirconsent (but without the respondent being a party to itl, whereby 
the decree for mesne profits svas seto(T.;jro tanto. against a prior decree for 
a Urger amount, which the appellants bad obtained against D. 

Held, that the sale of 18GG having been a private one. and not in process of 
execution, the respondent only obtained such title as fi had in the decree 
of 1800 — vis., a title subject to the effect of the order of S“p'craber 18G5 
DlNKNUItONATH S.VNNIAI, v. Ra.MKU.MAI* GHOSU, TAUAKCHANUKA 
BH UTTACHAK.il A V. BAIlvANTHN.ATlI SANNIAL,7 C. lOTiP.C ) = 4 Shomc 
L.R. 23G = 8 l.A.G5=10C.L.U. 281 = 4 Sar. P.C.J. 213 = 5 Ind. Jur. 37G .. 

(7) B. 210— See AT I'ACHMRNT, G C. 129. 

(8) S. 2.79-See Mi;SNi; PltOPlT.S, G C. 213. 

(9) Ss. 318, 323, 321. 325— See AKHITH.tTlON, 7 C. IGG. 

Civil Procedure Code, 1877 {X of I{i77i. 

(1) Chap. XIX— Seo S\bK. 7 C. 1G3. 

(2) Chap. XXXVII— Sec AltIUTIt \T10N. G C. 2.51. 

(.3) S. 1, Tit. •• Decree ’ -See Al’l'RAU, 0 C. 219. 

(I) Ss. 2. 424-80 PUIIHIC Ol KICEU. 7 C. 19'J. 

(5) S.i. 11. 2G5-SCO Partition, 7 C. 153. 

(G) Ss. 12, M— Seo EXECUTION. 7 C. 82. 

(7) S. 13— See HiCS .JUDICATt, G 0. 311), 71.‘. and 7 C. 211. 

(8) S. 13— See SUIT, 7 C. 3Sl. 

(9) S. 13. Expl. 1— Seo Ri:NT SUIT. 7 C. 23. 

(10) S. 13. Expl. 5— See Hi:s JUDICATA, C C. 31. 19. 

(II) S3. 13, 241— See RE.S JUDICATA. G C. 777. 

(121 8, 15— Seo Jurisdiction. G C. G. 

(13) S. 2-5— See ORDER. G C. 30. 

(14) Ss. 29. 31— Sea JURI-SDK TION, 7 C. 739. 

(15) S. 30 -Sec RELIGIOUS ENDOWMENT, 7 C. 7G7. 
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Civil Procedure Code^ 1877 (X of 1877) ^[Continued). 

(16) S. 32 — Adding Parties ]a$ Plaintiffs — XXVII of 1860, s. 2— Bolder of 

Certificate of Adnihiistraiion. — A sued as only son and heir ot his fatbec 
B. C, the widow of B. haviog, with the concurrence of A, taken out letters 
of administration to B's estate, was« on the application of A at the hearing 
of the suit, made a co-plaintiff uuder s. 32 of the Civil Procedure Code* 

Beld^ that C ought not to have been joined as a plaintiff in the suit, inas- 
much as A had no right at all to sue. 

Section 32, as far as the addition of plaintiffs is concerned, only applies to 
those cases iu which the original party who brought the suit had some 
title to sue. 

Per PONTIPEX, J —The power given by s. 27 of the Code ought to be exer- 
cised before the first hearing of the case. 

Held also, thats. 2 of Act XXVII of 1860 prohibited A from suing alone, 
for although be was, no doubt, benoffcially entitled to recover it, yet there 
was no vexatious or fraudulent withholding of the debt within the mean- 
ing of that section. 

GARTH, C. J. — A debt cannot be said to be ‘Vexatiously withheld” 
within tbo meaning of that section, simply because the debtor omits to 
pay it. enUNDER COOMAR ROY V. GOCOOr> CHUNDER BHUTTACH- 
ARJEB, 6 C. 970-5 Ind. Jur. 362 

(17) S. 32— See JOINDER, 7 C. 212. 

MS) Ss. 32, 501— See RENT SUIT, 7 C. 148. 

(10) 8. 43-Seo SUIT, 6 C. 791. 

(20) S. 44. rule a— See SPECIFIC PERFORMANCE, OC. 328. 

(21) Ss. 50. 51— See PRACTICE, 6C. 675. 

(22) S. 53— See CAUSE OF ACTION. 7 C. 343. 

(23) S. 137— .Summons to compel attendance ot w t nesses^ Summons to produce 

Documents. — In all caso:* in which parlies apply for a summons to compel 
Ibc attend »nce of witnesses, or a summons to produca documents, or ap- 
ply in have a document sent for under s. IS? of the Code ofCivil Procedure, 
the Court ought not to refuse such applicationi merely because in its 
opinion tbo witnesses cannot be present, or the documents cannot bo pro- 
duced before the termination of tbo trial. KltlSHNA CHURN BlASACK v. 
PROTAH CHUSDER SURMA. 7 C. 560. 

(24) Ss. 17«. 18i. 183. G17 -See P^VIPENCB ACT |I OF 1872), 0 C. 7G2. 

(251 S. 206- See LIMITATION. 6 C. 22. 

(26) Ss. 223, 640— Seo EXECUTION. 6 C. 513. 

(27) Ss. 230. 235. 236 and 237— See EXECUTION, 7 C. 556. 

(28) Ss 230, 245, 248— Seo REVIVOR, 6 C. 504. 


(20) S. 234— See EXECUTION, G C. 17J. 

(30) S. 244. cl. (c) — See EXECUTION, 7 C. 733. 

(31) Ss. 244. 258-Seo EXECUTION, 6 C. 786. 

(32) Ss. 211. cl. (c). 278, 283— Appeal— Repr^senlalirc— The holders of a taluq 

hyp<'lh‘'cated cot tain other property belonging to them as security for the 
rent. A decree for rout was obtained against them. Prior to attachment 
the laluqdars assiguod their interest in eight annas of the hypothecated 
property to i4. and made a mourosi lease of the romaiolng eight annas to 
him. The decree-holder then obtained an order for summary sale for the 
rent due lor 1B76-77. She then attempted to sell the property hypotha- 
ratodtohor. An objection by A was allowed. A regular suit was then 
instituted by the decree-holder again^5t J, and it was declared that she 
was, after selling the taluq, entitled to sell the hypothecated property. 
Tbo decree-holder again attempted toexeoute her rent-decree by attaemng 
and soiling the hypotbocaled property, and an objection by A was oia- 


allowed. . 

Held that no appeal lay from the order disallowing the objection, as 4 could 
not bo considerea to bo a ' roprewnUtivo ’ of tbo taluqdars withio the 
meaninR of 8. 244, ol. (c) of tho Civ. Pro. Code -. and o' 

barred from appealing under ss. 278 and 2^3 KashRF.HARY MOOKHO 
i.AHHVA V- Mahau.\NI SURNOMOYEE. 7 C. 403 = 4. Shomo D.R. 32 J 
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Civil Procedure Code, 1877 {X of l877'—iConlinued). 

(33) Sa. 248,' 311 — See Execution, 6 C. 103. 

(34) Ss. 250, 395, 896, Soh. IV, Porm 157— See PRINCIPAL AND AGENT, 7 0. 

654. 

(35) Ss. 271, 336, 640— See EXECUTION, 7C. 19. 

(36) Ss. 272, 295— See EXECUTION, 7 C. 553. 

(37) Ss. 274, 276 -See ATTACHMENT, 6 0. 129. 

(38) Ss. 274, 287. 289, 291 aod 295— See EXECUTION, 7 C. .')4. 

(39) Ss. 274. 289, 311— See EXECUTION, 7 C. 466. 

(40) Ss. 276, 282, 295— See ATTACHING CREDITOR. 6 C. 663. 

(41) Ss. 280, 281 aod 233— See Small Cause Court, 7 C. 60S. 

(42) 8. 285— See JURISDICTION, 7 C .410. 

(43) Sa. 293, 297, 306, 308, 309— See AUCTION-SALE, 7 C. 337. 

(44) S. 311-See EXECUTION-SALE, 7 C. 723. 

(45) S. 311— Sea MATERIAL IRREGULARITY, 7 C. 316. 

(46) S. 311— See Sale, 7 0. 730. 

(47) Ss. 311, 647— Sea Sale, 7C. 163. 

(48) S. 316— Sea Decree. 7C. 91. 

(49) Sa. 351, 586. cl. 17— See APPEAL, 6C. 168. 

(50) Ss. 391, 395— See PRINCIPAL AND AGENT, 6 C. 754. 

(51) S. 396— See Partition, 7 C. 318. 

(52) Ss. 503.501 and 505— See RECEIVER, 7 C. 719. 

(53) 8. 516— See ARIUTRATION, 7C. 333. 

(54) Ss. 525,528 — ippedi Award— Order refusing to liU Award. — Matters ia 

dispute wore referred to arbitration without the intorveuiion of the Court. 
An award was made, and upon an .ippliettiou under s. 525 of the Civil 
procedure Code to Glo the aw.ird, one of the parties showed ctuso why the 
award should not be hied, and the Subordinate Judge hold the objection 
to be good. 

Hell, that no appeal lay. SltEE RAM ClIOWDHRY v. DenOUUNDHOO 
CHOWDHRY, 7 C. 490 = 9 C.L.R. 1-17 

(551 S. 5iO~Decree—Surven—MeasHre}iieiil — Ueng. Act VIII of IHOO.ss. 25. 37, 
38 . — Aq order made under s. 37, Bengal Rout Act (Bong. Act VIII of 1869), 
is a decree within the meaning of the detinition contained in the Civil 
Procedure Code (Act X of 1877), and an appe.«l lies iherofrom under the 
provisions of 8. 510. BROJENDRO COOMAR Roy V. KKISH.NA COOM.IR 
IIJIOSE, 7C. 631=4 Shoma L.R. 226 = 9 C.L.R. 414 

(56) Ss. 540, 584— Ste APPEAL. 6 C. 206. 

(57) 8. 560-See APPLICATION, 6 C. 548. 

(58) S. 578— See VALUATION. 7 C. -348. 

(59) S. 586 — Appeal in cases cognizuble by n 6’ma(( Cause Court. — A was the 

proprietor of nine anu ts of a inouzi, B and bis family of onoanna, and C 
and others of the remaining six anuiis. B and bis family having occupied 
and enjoyed, to the exclusion of their co-sbarehilders, fifiy.f.>ur bighasof 
the mouaa, failed to p ly any rcui lu respect of such occupation. A 
instituted a suit against them (m.ikiug 0 and the other holders of the six 
anoas share defoiidaots to the suit) to recover the sum of Rs. 412-8 as the 
sum justly duo to him alter making all proper deduction.-!, including as 
well the Hharo of the rent of the fifty-four bigbas to which the six annas 
shareholders were entitled, as also the sb.ire wti.cb B and bis family wore 
entitled to retain as pro^rijtors of a one-anna share. Ileid, that the (acts 
showed an implied contract on the part of B and bis family to pay to their 
co-sharcholders whatever, upon taking an account, should appear to bo 
duo to them: and that, inasmuch as the total amount sought to bo recovor- 
cJ in the suit by A did n.ot exceed 500 rupees, the .suit was one which 
might b.ivo been brought in a Sm.ail Cause Court, and therefore the 
pi iiiitid h.id no right of second appial to the High Court under .s. 586 of 
the Code-.f Civil Procedure ASMAN SINGH v. DOORG A ROV OC. 28l- 
7 C.L.R. 91 

» • ^ 

(60) S. GlO-Scc Ai'PEAL, 6 C. 591. 
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Civil Procedure Code, 1877 (A* of 1817) — (Concluded). 

|61) S. 622 — Appeal— *Reni-^Suit under Re, ^00— Title — Beng* Act VIII o/ 1869, 
5. 102. — A aod B, both of whom set up a claim to cort iiu land, brought 
separate rent'Suit, against the tenants. In none of these suits, did the 
amount claimed exceed Rs. 100. Subsequently to the institution of the 
reut-suits, A sued B to establish bis title to the land in dispute. The 
District Judge, before whom the rent-suits came on appeal, allowed them 
to stand over until the decision in the suit between A and B. That suit 
was decided in favour of B, and the Judge then decided the rent-suit 
instituted by B in his favour, and dismissed the suits instituted by A. 

Held, that no second appeal would lie in the rent-suit, as no questiou of title 
between parties having conflicting claims was decided in them. 

i/efdalso that thore svas no such irregularity on the pirt of the District 
Judge in the course which pursusd, of making bis decision in the rent* 
suits depend upon the decision iu the suit to establish title as would 
justify the Courts in iutorforing under s. 62J of the Civil Procedure Code. 

Section 102 of Beng. Act VJII of 1809 was enacted in ordor to protect parties 
in the p')sitioi of cyot-dcfcndaats, and to prevent their being dragged up 
to the High Court in ctses where the decree or demand is under Rs. 400. 
In such cases the decree is uitonded to bwo the simc oQoct as that of a 
Small Cause Court. DOOHOA NAKAIN SEN v. Ram LALL ChhUTAR, 
7 C. 330 

(02) S. G2f — Sec REVIEW, 6 C. 23G. 

(G3) S. 049— See High Court, 0 C. 20i. 

|G4) Sou. IV, Forms, i:j2, 133— See PARTNERSHIP, 7 C. 4*28, 

(G5) Form Ho -See PlUNCIPAL AND AGENT, 7 C. G5l. 

Civil Suit. 

Injunction in — S oj PbNAG CODE (ACT XLV OK ISCO). 0 C. 415. 

Claim. 

As collateral heir -Soo COilMON ASCESTOH, C C. G2C. 

Client. 

Sec Practice, 7 C lOi. 

Co^Contractors. 

Joinder of — See PARTIES, C C. 815. 

Collateral heir. 

Claim as— Sec COM.MON ANCESTOR, G 0. GiG- 

Comm/5s/on. 

EvidcTkcc tikon on. wb(ni admissible iu Criiuiiia) trial ^Sco EVIDENCE ACT 
I OK 1872), G C. 522. 

Commissioner. 

See PARTITION, 7 C. 318. 

Commitment. 

See Penal Code (act XLV ok isgo), 7 C. GdJ. 

Common Ancestor. 

Claim as Colliteral Ileir—l'Jvidencc — Amendment o! Record cn Appeal. — Where 
the plaintif! claimed as p.itcrnal uncle's grandson and only heir of N, 
and the evidence showed that N*s father was one of three brothers, but it 
was not stated in tbe pi lint, nor shown by the evidence, who was the 
father of the three brothers, — held, that the suit ought to be dismissed, it 
being inruinbent on the plp.intiff, claiming as a collatoral heir, to show 
woo the common ancestor was, from whom he derived title. KEDAKNAUTH 
Doss V. PROTAH CHUNUERDOSS, 0 C. G2G = 8 C.L R, 23S 

Common Carrier, 

Sec Bailment, g C. 227. 

Compensation. 


(1) y.n- bio:t -h d ontraoi— 3co LIMITATION ACT, XV OF 1877, G C. 94. 

(2j Vo ai Ii,e.l— S jo Cm M INAL PKOrKDLiRE CODE (Atrr X OK 1872), G C. 5Sl. 
(3) Soo JjAND Acv,»uisrriON Aci' (X oi‘ 1870), 7 0. 685. 
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Competent Court. 

See RES JUDICATA, 6 0. 406. 

Complaint. 

Sec False Charge, 7 C. 208. 

Compromise. 

Suit to set aside— Fraudulent Representations— Sanction bp Court of Compromise 
entered into -by a Minor— Misapprehension or mistake as to Malet ial Facts 
— Confract .AcMiX o/ 1872), s. 20 — Inquiry as to whether it would be for 
benefit of Minor to set aside Compromise.— -Iho plaintifl, a niinor, wa« as 
daughter and one nf the heirs of ^1, entitled to 7-24ths of bix estate. The 
value of A’s estate was uncertain, and depended on whether or not A bad 
been a partner in business with M, aud whether or not a sum of 
Rs. 30,000 had been paid by M to A, in satisfaction of .all claims which A 
bad against M iu respect of the estate of K, a deceased brother of A , aud for- 
mer partner in the sime business. M having, on death, possessed 
himself of all the estate of d, the plaintiff brought a .suit against A/, in 
which a decree was made, ordering an account to be taken of the estate of 
A which h.ad come into the hands of .V. Pending such account, JUdied, 
leaving a will, by which he appointed the son of A and another his execu- 
tors, and the suit was revived against them. In their application for 
probate they stated that the value of 3/'s estate, so far as they bad been 
able to ascertain and were aware, was III. 4,41,000. Shortly after pro- 
bate was granted. negotiations were entered into between tho executors 
and tho advisers of the plaintiff for a compromise, and a petition was 
with tho concurrence of the executors, presented by the plaintiff to the 
Court, asking for its sanction to the terms agreed upon by tho pattie.s. 
which wore, that the plaintiff .should receive Rs. 20.000 in full of ali 
domand>. and Rs. 5,000 for her costs of suit. This petition took, as the 
value of M's estate, the aiuouut stated by the executors iu their applica- 
tion for probate, and stated that the value of d’s estate, uj case the 
abovcineiitioned payment by M was proved, would be Rs. 30,000. and in 
case it was not proved, then a moiety of tho estate of 3/ ; and that 
considering the difficulties the plaintiff had to meet in proving her case' 
and With a view to put an cod to further trouble, litigation and 
expense, the above terms h »d been agreed to on her bub ilf. These* terms 
of compromise wore s metioned by the Court on the 1 lih September 187G. 
Shortly aftorwird®, further properly was discovered bolouging to the estate 
olM. The plaintiff brought a suit against tho executors to set aside the 
compromise, alleging that the terms hud been accepted by ht r on the faith 
of the representation made by the executors iu tncir application for pro- 
bate, and charging them with wilful and fraudulent, concealment. There 
was evidence to show that some of the property subsequently discovered 
was such that the defendants as executors ought to have known, even if 
they did not of its existence at the time of the compromise. Ueld, that 
even though tho executors bad no such kuowicdge, and there was no actual 
fraud, yet there was such culpable ignorance aud neglect of duty on tboic 
part as to amount to fraud. and carry with it tbo consequences of knowloilgo, 
and as tho compromise bad id conscquenco been entered into by the par- 
ties and sauctioueil by ibo Court uudur .a misapp^ebcll^ioll of material 
f.icts. the plaiiUilT was entitled to have the compiomi.se set aside, and tho 
p.irlicB rc.storod to their rights iu tbo former suit at the time it was effected 

Per roNTIKEX, J.— In cases where the sanction of tho Court is required, as 
where there is an infant concotoed. each party is bound to s-ee that the 
inatcria's on which the fanction of the Court is asked for arc unimpeach- 
able. 


Per PO.STli-H.V, J.-gu-rre.— Whether in this suit, if the question wore 
found to arise, it would b.; necessary for the Court to consider whether it 
would be for the benefit of the minor that the compromise sbould be set 
a-^id'? 

Per CrAltTH. C. J.— .S’cnib/e.— Kvcii if it only .ippi.ircd lL.it tho cumproiniso 
b.id been ciiternl into and i.ineti<>ncd ui dor an entire mistake of the uartios 
and of the (JjUrlwiili r.-i; ird t . the sui.ject mailer of tho agrceineiit 
il ought to be sol a-.i<h under s. dO of the Contract Act. * 

P,, f4.\K'l'H, C..J. --In a.-ub,t,intivo suit by a minor to --et .i-ido i eoniDro 
mn-e made with tho sanction ol the Court obtained by Ir.md or mibUko* 
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Compromise — (Cencltided ) » 

it is not the province of the Court to inquire whether it would or would 
not be for the benefit of the minor that the compromise should be set 
aside; though it might be otherwise on an application for review to the 
Court which granted the sanction. BlBEE SOLOMON v, ABDOOL 
AZBEZ, 6 C- 687 — 8 C.L.R. 169 

Compulsory Registration. 

Soo Registration. 7 C. 570. 

Condition Subsequent. 

See HINDU Law (Will), 7 C. 304. 

Conduct, 

(1) Admissions by, See ESTOPPEL, 6 C. 794. 

(2) Of Prosecution by Advocate or Attorney — Permission by Magistrate — Presidency 

Magistrates* Act (IV of 1877), s. 129. — With the exception of the Advocate* 
Geueral, Standing Counsel, Government Solicitor, or other ofllcec gene* 
rally or specially empowered by the LocU Govoromcot in that behalf, no 
person, whether counsel or attorney, can claim the right to conduct tbe 
prosecution of any criminal case without the permission of the Presidency 
Magistrate. THE EMPRESS v. BUTOKRISTO Dass, 6 C. 69*6 C.L.R. 374. 

Confession. 

(1) Persons jointly charged^ Statement by Prisoner t« absence of Cc*pri$oner$^ 

Evidence Act ^7 0 / 1872), 5. 30. — Several persons were charged together 
with oQences under ss. 148, 30i, S24, and 326 road with a. 149 of the Penal 
Code. Tb<* Sessions Judge, when about to examine the prisoners, cequir* 
cd all but the prisoner under examination to withdraw from tbc Court 
until their rcHpcctivc turn for examination came round, and convicted 
each prisoner chiefly upon what was said by bis co prisoners during his 
absence from the Court. 

fltld, that the evidence so given was inadmissible. IN THK MATTER OF 
TUB Petition OF CUANOUA Nath SIRCAR and others, the Em- 
press V. Chandra Nath Sircar, 7 G. 65*4 Sbome L.U. 108 = 8 C.L.R. 

352. 

(2) See Evidence act (I of I872), 6 C. 279. 

Consent. 

ID True owner— Soo INSOLVENT ACT, 0 C. G33. 

(2) To irregular proceedings— Soo TRIAL, 6 C. 96. 

Consideration. 

See PROMISSORY NOTE, 7 C. 266. 

Construction. 

(1) Of Contract— Soo CONTRACT. 6 C, 6dl. 

(2> Of Documents -See LAND ACQUISITION ACT (X of 1870), 7 C. 585. 

(3) Of Powers— Sec Power OF ATTORNEY, 7 C. 253. 

(4) Of Statutes— See LIMITATION, 7 C. 127. 

15) Will— Soo HINDU Law (Will), 6 C. 421 and 7 C. 301. 

Constructive notice. 

Principal and Agent Proud by Agent ^ liability to TViird When a 

person is proved to have bad a knowledge of certain facts, or to have 
been in a positi Mi, the reasonable consequence of which knowledge or 
position would be. tint be would have boon led to make further enquiry, 
which would have disclosed a particular (act, the law fixes him with 
having himself bad ooticc of that particular fact. There may bo 
wilful uogligcnce in abstaining from the enquiry into fact which would 
convey actual notice, as may properly bo hold to have the oonsequonco 
of notice actu illv obtained. But if there is not actual notice, and no 
wilful or fraudulent turning away from an enquiry into, and 
con^oquent knowledge of. facts which the circuuiitanccs would suggest to 
.V prudent inltid, then the doctrine of constructive notice ought uot to bo 
applied. 
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ConsirucUve noUce^ (Concluded), PAGE 

OoDStruciivo Dotted may apply as agaiost third porsoos from a neglect to 
call for deeds and dooaments of title ; but not to the same extent where 
a Registration Act is in operation, as it would where no Registration Act 
prevails. 

If an agent, authorized to sell property, commits a fraud agaiost his princi- 
pal, the principal is the person who ought to suffer, and not a etranger, 

DOORGA NARAIN SEN V. BaNEY MADHUH MOXOOMDAB, 7 C. 199 = 6 

Ind. Jut, 34 ... 673 

Contagious Diseases Act {XIV of 1868,) 

Ss. 11, 21— Rn/ts 13 and 27 passed under the Act — Magistrate, Competency of — 
J»ri$dtcfion. — Any woman desirous of ceasing to carry on the business 
of a common pro>4tituto is, under tbe provisions of the Indian Contagious 
Diseases Act, iSGS. absolutely entitled to have her name removed from 
tbe register ; and any rule, or portion of a rule, purporting to have beou 
framed under tbe provisions of that Act which places any obstacle on the 
way of her doing so, is ultra vires, and therefore void. 

Where a woman is prosecuted before a Magistrate under s. IL of Act XIV of 
1868, she is not precluded from pleading that she has ceased to be a com- 
moQ prostitute, and that she has taken steps, under s. 21 and the rules 
framed thereunder, for tbe removal of her name from the register ; and 
tbe Magistrate is competent to entertain such a defence. THE EMTHESS 
V, NlSTAU RAUR, G U. 1C3 = 7C.L.R. 197 ... 107 

Contingent Oi/t, 

See WILL, 7 C. 218. 

Continuing Act of wrong. 

See User, CC. 394. 

Contract. 

(1) Breach of Coniraci^'rime for Per/or A contract for the salo of seed 

contained the following provision “ Refraction guaranteed at four per 
cent., with usual allow mc^ up to six per coot., exceeding which the selJor 
is to reclean the seed at bis expense within a week ; failing which buyers 
to have tbe option of cancelling that portion of tbo contract tendered, or 
of buying against the seller, oroftakiug tbo parcel as it stands, with 
usual allowance for excess refrac'ion. Delivery from seller’s godown in 
pile up to tbe 16th of July next " O i the lOoh July, the vendor tendciod 
tbo seed. On examination tbo refraction was found to be above the con- 
tract rate. It was agreed that tlio vendor should rccloan tbe seed ; and 
on tbe 13tb July, tbe purchasers wont to tako delivery of the seed, which 
was found still to be n it sulficiently cic-aned. On tbo loth .luly, tbe 
vendor ^aid that he should require a week longer for that purpose. The 
purchaser', then cancelled the cmtrict. In a by tbe vendor for dama- 
ges for breach of contract, 

— (1), that the breach of the contract was with the plaintifT : (2). that the 
week allowed for reclean ing commenced from the 10th July ; and that as 
the plaintid bainot eucceeded in reducing the rate of refraction to the 
contract rate, tbo dcfondaiits bad a right to reject tbo seed ; and that tbo 
plaintif! was not entitled to further time to recloau it again. BUDDIiEE 
DOSS V. RALLI. G C. C7S-a8 C.L U. 294 ... 440 

(2) Adding parties in actions of— See PARTIES. G C. S15. 

(3) Bfoicli of— See BUEACM 01 CONTRACT. 7 O. 474. 

(4) By one Member of Ilmdu Farn ly— Soo JUKISDICTION. 7 C. 739. 

<5) Campons ition for br*ich of -Si' LIMITATION ACT, XV OP 1S77, GO. 94. 

(Gj Con^ir fiction of — Delivery in whole of November on seven days' fiotice from 
Buyer "^Breach of Contract. ^.\ contract for delivery by tUo defoiidauts 
t ' the plaintif! of 1.000 bags of gingor, stated, that delivery was to bo 
taken and given in th»* wbolo of November on seven days’ notice from the 
buyer.*’ On the 5lh November, the plauitiff gave notice to the defend- 
ants requiring delivery to be given within seven days and again on the 
lltb, that be wa- prepared lo tako delivery on the following day. On the 
rilh. the defend ttits wfiif* to tb<! plaintif!, stating that they would give 
df'livery on iho 23*.h. 29th, an I 39th November. On the 15th, the plaiu- 
tiff gave notice that bo coo.siuerud the cootrict at an end. in a suit for 

1071 



GENERAL INDEX 


Contract ^(Concluded ) . 

damages for oon-ddlivery, — held (affirming tbe deoisioa of the Court 
below), that the words ^'on seven days* notice from tbe buyer’* were io- 
tendod to give the buyer tbe right of fixing tbe particular time in Novem* 
her at which the delivery was to commence, and that the defendants 
were, therefore^ bound to commence delivery on tbe expiration of tbe 
seven days* notice. JUGGEKNATH KHAN v. J. E. MACLACHIiAN, 6 0. 
681*8 C.L.R. 225 

(7) Rescission of— See SALE, 6 C. 64. 

(8) See Registration. 7 C. 703. 

Contract Act {iX of i872). 

(1) Ss. 1, 171— See ATTORNEY AND CLIENT, G C. 1. 

(2) 8. 20 -See COMPROMISE. 6 C. 687- 

(3) S3. 55, 107— See SALE. G C. G4. 

(4) S. 66 — See BREACH OF CONTRACTt 7 C. 474. 

(5) S. 6S— See MINOR. 7 C. 140. 

(G) S. 135— See PRINCIPAL AND SURETY. G C. 241. 

(7) s. 151— See Bailment, g c. 227. 

(3) S. 2G5— Suif for AdjuUnient of AccounU of a Par t^icrship ^Jurisdiction. — 
S. 265 of tbe CoQtr<i 2 t .Act, while it enables a partner, after the tennina* 
tion of a p.irtucrabip, to apply to the District Court to wind up the 
business, does not take the ordinary right of suit in any Civil Court 

having jurisdiotion to bivo the accounts of tbe partnership taken. 
LucilUAN Lall V. Ram Lal, G C. 521*8 C.L.R. 115 = 3 bhomo L.R. 
210 

(9) S. 2G5— Soo JURISDICTION, 7 C. 157. 

Contribution. 

CO'Shartrs ^Sin'll! Cause Cuarf—Jarisdiefion. —No suit for contribution between 
coparceners in a rovenue-payingte^fAte, orf^r contribution between co- 
parceners in a jama, will lie in tbe Small CauseCourt. NOJilN KRISHNA 
Ch.Mvkavrati V. Ram Kumar chakra varti. Bunnijan Biiii v. 
MaUAMMAD IIOSSAIN, 7 C- G05 =■ 1 Sbome L.U. 172*9 C.L.R. 90 

Control. 

Of execution— Soo Execution, g c. 485. 

Conveyance. 

Subsequently roglstcrcd — See SPECIFIC PERFORMANCE, GC. 534. 

Conviction. 

Recording Reasons for— SeoCltlM. PRO. CODE, fAOT X OP 18721, 6 C. 579. 

Copyright Act {XX of 1847). 

S. 7 Cause Court Ac(& (IX o/ 1850 and XI of lS65)—ZiUa Court — Act 

XII of 187G.— As the cbiss of ca'ios provided for by ». 7 of the Copyright 

(Ai^t XX of 18l7j was trinsferred to the jurisdiction of the Calcutta Court 

of Small Cau.^es by Act l.X of 1850. notwithstandiog the express language 

u^ed in s. 7 of Copyright Act, so. by analogy, the jurisdiction in the same 

cisss of cases arising in the Mofussil \v.\^ transferred to tbo jurisdiction of the 

Molussil Courts of Small Causes bv Act XLII of 18G0 and Act XT of 1366. 

• 

But sch. i of Act XII of 1876. amending Act XX of 1847, has now re- 
transferred tbe jurisdiction lu such suiit) to tbo District Courts. IN THE 
MATTER oy THE PETITION OF 1 1 AMEEDOOLAH. IlAMEEDOOLAH V. 
MaiIOMI:I) Asghuk ;110sseIN, G C. 499=7 C.L.R. 471*4 sbomol R. 10- 

CO’Sharers. 

(IJ Enhancement -^Niitice of Enhincsmcnl. — neld, inasuit for enbvncemont by 
one co-8harer. to which the other co sharer was made a party, that one co- 
>baror is not competent to is^uo a proper notice of enhancement without 
the coosout of tbo other co sharers previously obtaiued, though the rent 
hia been p\id to cach^co-sharoc sepanalely. Under the ruling of tbe EuU 
Henoh, ill the cu'-i of Guni Mahomed \\ Moran, he ^must Grst esUblish 
hi'i right to a separate contract to recover uis rout separately ou his invidi- 
dual share. KasHERKISHORE ROY CIIOWDHRY v. ALIP MUNDUL, 6 C, 
119 = 7 C.L.R. 107 
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Co^sharers— {Concluded). 

(2) Judgmeot againat— See Res Judicata, 6 0* 31. 

(3) Pntliiion- Portion of an estate— Parties.— The owoer of a twelve annas 

share iti a joint zemindari granted to the plaintiff a mokurrari lease of bis 
share in a smalt portion of land witbin the zemindari. The owners of the 
rcinainiDg four annas share granted a patoi of hie share in the whole 
zomiudari to the defendants. TJhe plaintiff brought a suit against the 
defendants for partition of the small plot of land. 

Held, that such a suit would not lie, because the zemindars were not made 
parties ; and also that a partition oould not be enforced of apart of the 
estate held by the defendaols, who. if tbe plaintiff's claim was allowed, 
might, iu respect ol tbe same estate, be subjected to many claims for 
partition at the suit of persons in tbe plaintiff's position. Parhati 
CHURNDeH V. AIN.UD-DBBN.7C.677«J Shome L.R. 46 = 9 C L. R. 170. 

(4) Sale M interest of one — See HINDU LAW (ALIENATION), 6 0. 709. 

(5) Suit by oyte for separate share of rent- Landlord and tenant— Rent $uxL 

Woore cno of a number of co-sbarers of certain property, the rent of which 
was paid by tbe touaots to a person acting as agent of tbe co sharers, 
from whom they received it in proportion to their respective shares, 
brought a suit against tbe tenanis for arrears of rent, and it appeared 
that tbe agent bad been dismissed by the other co sbarers without tbe 
coQicot of tho plaintiff, and contrary to her wish, and (bat she bad given 
notice to tho tenants to continue tbe payment of her share as before and 
not to pay any newly appointed agent, afid it also appeared that the other 
co^sbarers wore colludicg with tbe tenants, and the phmtiff made them 
parties defendants with tbe tooants.^ 

Held, that such a suit would not lie. and that the proper course to pursue 
was that pointed out in Tara Chundtr Banerjee v. Ameer Mundle, JAOOO 
SHAT V. K.VDUMBINEE DASSKB, 7 C. 150 = 8 C.L.R. 146 

(6i See CONTRIBUTION, 7 C. 605. 

(7) See COVENANT, 7 C. 470. 

(8) See E.IKCTUENT. 7 C. 414. 

Costs 

(1) Abaiernent or dismissal of suit for waul of jurisdiciion—Presidencff Smell 
Cause Courts -4cf |IX of 1850). ss. 42. 62. — Whore a plea to the jurisdic- 
tion of (be Small Cause Courts established under Act IX of 1850 is success 
ful. tho judgment ought to be one dismissing tbe suit But whatever 
the form, it should be stated that ibo suit abates or is dismissed “for 
want of jurisdiction." In such *i case (bo Court has power to award costs 
to the defoodant, FURCK v. KarLRY, CC. 418 = 7 C.L.R. 237 

{2j Application on behalf of Arbitrators— Reference. —Them is nothing in tho 
Civil Procedure Code wbicb authoruon arhiiratorn to apply to (he Court 
for confirmation of an onUr piss<id by thorn making piymout of their fees 
a condition precedent to tbo hearing of a reference. STEKL v. ROBERTS 
6 C 809*8 C.L.R. 439 

(3) Suit OH Hathchilta— Partnership — Some partners detiffing dtbl, others 

admittvig debt. — Ill n suit brought nnnMial (Several partners lo recover a 
Bum of money on a hatbebitta. some of tho partners denied the debt and 
the partnership, wbil.st otbern admitted bo(b the partnership and ihe 
liability: tho Cmrt found in favor of the plaintiffs, and gave them a 
decree for tho amount sued for with costa, and ordered (he defendants 
who had disputed the debt and tho fact of tbo partnership, to pay the costs 
of the other dofondanU. who had admittfd ihoir liability. JUCiOUT 
CHUNUKK ROV V. ROOT ClIAND SlIAW, G C. 8ll 

(4) See ACT VHl OP 181VJ (BBNOAL), G C. 554. 

(6) Sec Minor, 7 C. no, 

(6) Soo PARTNERSHIP, 7 0. 128. 

(7) See PR\criCE. 7 C. 177 . 401. 

Court. 

11) Interfor»)ncc *>1 — S*' ‘ ACT X.X.X OP H66 (LUNACY. DISTRICT COURTS) 

6 (*. 5 19 . * 

1*2) To oxccutts dccre*‘ — See EXECUTION. 6 C. 613. 
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Court Pees Act (VU of I870), 

(1) S- 11, parn i— See EXECUTION, 6 C. 472. 

(2) S. 12— See VALUATION, 7 C. 348. 

(3j S. 12- para 1 — See APPEAL, 6 C. 249. 

(4) Scb. II. Div. 11, Art. 17. Pt. Ill— See APPEAL, 8 C. 249. 

Covenant, 

(1) Fo'fetlure — Drench of Covenant — Joinder of plaintiff — Co-sharers — 

Mokurrar \. — Whether it is optional with several joint lessors to avail 
themselves of a conditioo of re entry upon breach of certain covenants, 
one or more of the lessors cannot insist upon a forfeiture without the 
consent of the others. 

Held, therefore, in a suit which was brought for thecancellatiori of a mokurari 
lease, and the recovery of seer possession, on the ground of forfeiture for 
breach of covenant, that all the co-sharers should join as plaintiffs; and 
that as some of the co sharers, who were made defendants, appeared and 
oppo?ed the cancellation of the lease, the suit must be dismissed. REA- 
SUT HUSSEIN V. CaORW.AU SlNOH, 7 C. 470 = 9 C.L.R. 260 

(2) In lease, broach ot— See El.MITATION ACT (XV OF 1877), 6 0. 34. 

(3) Not to lease— See MORTOAOE-BOND, 6 C. 317. 

Criminal Case. 

Transfer of— See TRANSFER. 6C. 491. 

Criminal Procedure Code {Act X of 1872). 

ft) S. 36 — Ccnjirmation of sentence by Sessions Judge. — S. 36 of the Criminal 
I'roccduro Code, as regiirds the necessity for confirmation of the sentence 
by the Sessions Judge, refers to cases in which the sentence of imprison- 
mentis a bouieoce of upwards of three years without including any 
additional scnteuco as to line or whipping /»t the maffer of the petition 
of SU.MSUEU khan, the EMPRESS V. SUMSHER KHAN, 6 C. 624 

(2) S. Cl— See TRANSFER, 6 C. 491. 

(31 S. Dishonestly retaining in british Territory Property stolen beyond Bri- 

* lish Terfxtory. — A Nopiulese subject, having stolon cattle in Nepal, brought 
them into British Territory, where ho was arrested .»ud sentenced to one 
year’s rigorous, imprisonment. Held, that he could not be tried for the 
ihi-ft itsolf. but that bo might be convicted of dishonestly retaining the 
stolen ptojerty. THE EMPRESS v. SUNKERGOPB, 6 C 307 = 70. L.R. 411. 

(4) Ss. 82. 84— S.'o PRIVILEGE. 6 C. 83. 

151 Ns. n« IVJ -Penal Code (Acf XLV of 1860), s. XUl.-Neiihor the words 
‘*sha<l siubwer ;iU .‘^uestioob " in s, IIB of the Code of Criminal Procoduro, 
me the words “shall be bound to answer all questions” in s. 119 of the 
•i-mio Code, coiistuuio “ an express provision of the law to stale the truth” 
within the moaning of s. I'.U of iho Penal Code. THE Empbe^ v. 
KASblM KHAN, THE KMPRESSV. MUSSAMUT DAHIA, 7 C. 121 (F.B.) = 
8 C.L.R. 300=4 Sbomc L.R 71 

i6l 8a 144. 147, 168, 470. 471— See FALSE CHARGE. 7 C. 208. 

<•71 S’ 211— Order of acguitial—Conipensation to accused.— An order for compen- 

* sation against a complainant may be made on an order of acquittal under 
«. 211 of the Criminal Procedure Code. MONA SHEIKH v. ISHAN BAR 
DHAN, 6 C. 681 

19) Ss. 2l7. 218— See RE-CALLINO WITNESSES, 7 C. 28. 

ini s 227 cl. {Ill— Hecording reasons for conviction— Practice of High Court on 
leti^onl-Undcr c\. \h, of 8.227 of the Cnmioal J’tocodure Code. 
altbouRb a Magistrate is not required to record any evidence, ^lould 

in recording bi^ reasons for the conviction, stare them so that the High 

Court on revision may judge whoibcr there wore su.i.ciont materials bo- 

ittro him to t^uppurl tbo conviction, . . 

WboiVibev were not so stated, the High Court, on motion, set the convicGon 
aside In ike vtader 0 / the petUton 0 / PANJAH SlNOH. iHb LMrRBSS 
V. PANilAli SINGH, 6 O. 570 

IIO) s. 237 -See PLEA. 7 C. 96. ^ ^ 

(Ill Ss 243. 250. 261 , 265-8CC EX.VMlS.ATION . 6 C. 96 

Il2) Ss 283. 296-Se« PENAL CODE (ACT XLV OP I860), 7 C. 6b2. 
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Criminal Procedure Code {Act X of 1872)— [Continued). 

(13) S. 359^See EVIDENCE, 6 C. 7J^. 

(14» 8. 454, ill, (/>— See PRACTICE. C C. 71&. 

(15) S. 468— See SANCTION TO PROSECUTION, 6 C- 440. 

(16) 5$. 471, 467, 193 hxstilution of Criminal Prosecution pending Appeal in Civil 

Court,— If, ia the course of a proceeding, either Civil or Criminal. aJudge 
or Magistrate finds cleat ground for believing that either the parties to 
the proceeding or their witnesses have committed perjury or any other 
offence against public justice, he is justified in direct ing crimmil proceed- 
ings against such person under a. 471 of the Criminal Procedure Code 
without any further enquiry than that which he has already held in bis 
own Court. 

As a matter of discretion and propriety, it is right for a Court, before com- 
mitting a person on a charge of perjury upon his own uncontradicted 
statement, to await the bearing of the appeal, where an appeal is pending, 
ID the cose in which he is charged with such perjury. In the inatUr of 
MUTTV LALL GHOSE. 6 0. 308 

(17) Ss. 491, 530— Dispttfe likely to cause breach of the peace— Decision oy^ title 

by CmZ Court— Police rtpo>t —Incofforalion of, by reference. — On the 
20tb of March, 1879. A applied to have certain lands, which he bad 
lately purchased, registered in his name. The order of the Deputy 
Collector, declaring that A bad proved posses-sion. and was entitled to 
registration, whs not passed uoiU tbe'Jltb December. 1879. Prior to A's 
purchase, Band C had, on the 6th Match 1879, obtained registration of 
the same property. The proceedings were sent to the Commissioucr. who, 
on the 20tb September. 1880. declared A to be entitled to tho land ; and in 
October tbo registration in the names of D and C vvas canrcllod. and A's 
name was finally registered. In July, 1880, procoedingi under s. 530 of 
the Crim. Pro. Code, were commenced upon the petition of certain ryots, 
who alleged that other ryoU, at the instigation of 4. were going to do ac(.s 
which would kad to a breach nf the peico. Tbo Deputy Magistrate, the 
same person who a 4 Deputy Collector bad decided th^ land- registration 
case in favour of A. proc-^eded under s. 530 to consider the question a$ to 
who was in possession, and found that B and C wore in possession. 

Held that the Deputy Magistrate could not, in these proceedings, set aside 
the order which he had made in the registration case as that order C(>uld 
only be sot aside in a regular suit. 

The proceedings recorded by the Deputy Magistrate did not set forth in 
express language tba'* be whs satisfied that a dispute likely to c rot to a 
breach of the pcice existed in respect of the land m question, between A 
on the ouo side, and E and C on tbo other ; nor did it set forth t be grounds 
upon which be was so siitisfiod that such dispute existed. 

Held, that the proceeding was therefore defective. 

Id the proceedings the Magistrate referred to a police report, which, however, 
did not show that a breach of tho peace wag imminent. 

Ilt^ld, that alth >ugh this report might be taken to be incorporated by re- 
ference, yet that it was not sutticicnt to justify tho order. 

Per 1*'IELI), 3 . — Unless tbo parties arc able to show that there is such a 
dispute as is likely to induce a breach of the peace, tho Magistrate should 
bold his band and not proceed further. When the rights ol tho parties 
have l>con dotoriiiiuoi a compccuiit 0>urt. the di-pute is at an cud, and 
it is tho duty of tbo Mapisiracy lo maintain tho rights nf iho successful 
party, and the proper course for the Magistrate to pursue*, if tbo defeated 
party docs any act that may probably occasion a breach of tbc poaco, is 
to take action under s 491 of tbu Criminal Procedure Code, aud require 
from such person security to keep tho poaco. In the matter of (lO)UNI) 
CHUNPEIt MoiTliA, 6 C. 835 — 8 C.Tj K. *217 — 4 Sbomc L. H. 115 

(18) , Vs. 505, 500 — Dcposif o/crts/i in lieu of serur%lu-boful for good behaviour.— 
The powers given by ss. 505 and 50(> of Act X of 1872. should be exercised 
with extreme diiicret ion ; the fornirr of these suctions is not intended to 
apply to pcr^1on^ <if ** by no iuchih a rcpuinblc cbaracicr.’* 

An order requiring persons to deposit cash in lieu of cutoring into a bond as 
security for their future good behaviour is bid m law. Thk KMruj:ss 
V. KAIiA CHAND Dass, CC. 11=6 C.Tj R. 12S = 3 Sbomc L.H. Crl, R. 14. 
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Criminal Procedure Code {Act X of I872\ — {Concluded), PAGE 

09) Ss, 621. 523, 530— See JURISDICTION, 6 0 291. 

(20) S* 530 — Record of grounds-^ Police report^ incorporation o) — Evidence of 
po$$e%$xoyi — Evidence of title — In proceedings under s 530 of the Criminal 
Procedure Code, the Magistrate recorded the following word^~* 'whereas 
from the police roporta broach of the peace probable,'’ and found that certain 
persons were in possession. 

Held that, although the record of grounds was unsatisfactory as the initial 
proceeding did not contain within itself all which the Uw requires to be 
rccorded^^vie.. in the first place, that the M'igistrate is satisfied that a 
dispute likely to induce a broach of the peace exists, and in the second 
place, the ground upon which he is so fatisfied, — yet as the police 
report from which the grounds for apprehending a broach of the peace ap* 
poarod was incorporated by reference, the final order was not dofectivo, 

No sufficient evidence of possession was produced before the Magistrate, but 
evidence as to the title of the person in whose favour the Magistrate found 
was given, and the Magistrate based bis decision upon the Utter evidence, 
and determined the case with reference to the merits of the claims of the 
parties to the right of possession. 

Held that, although the Mtgistrate would have been justified in looking to 
the evidence of the titlo in corroboration of the evidence of possession, ho 
was wrong in basing bis decision on the evidence of title, and bis order 
was sot aside. In the matter of thepeixtion of KALI KRISTO THAKUR v. 

(lOLAM ALl CHOWDHRY, 7 C. 46*4 Shome L.R. 119*8 C.L.R. 245 ... 679 

(21) S. 630 -See BREACH OF THK PEACE, 7 C. 385. 

Criminal Prosecution, 

Pending Civil Appeal— See CIUXJINAL PROCEDURE CODE (ACT X of 1872), 

G C. 308. 

Criminal Trespass, 

Bee DISTRAINT, 7 C. 26. 

Culpable Homicide 

Riot — Uniau'ful assembly^ Fight belweeyx two contending faettons, each armed 
with deadly weapons— Penal Code {Act XLV of 18G0J, s, 300, exeep 5. 

—Where death results in a fight between two bodies of men deliberately 
tigbtiug together, a greater proportion of the men composing both side? 
being armed with deadly weapons, and it being further apparent from tbe 
evidence that the man slain was an adult, and that no unfair advantage 
wss taken by the one side or the other during the fight, the oflonco com* 
mittod is culpable homicide, but does not amount to murder. SAMSHERE 
KHAN V. The empress. OC. 154*7 C.L.R 168 ... 101 

Cumulative Sentence, 

Sec Practice, 6C- 718. 

Custody. 

Of minor -See MUHAMMADAN LAW (MINOR), 7 C. 434. 

Damages. 

Riundation—Embattkments -Liability to repair^ Deng. Act VI of 1873— 

II. VIII. and XXXIXl of 1793— VI of 1806— Rep. XI of 1B29— Act 
XXXII of 1865.— In a suit for damages caused by tbe overflow of a river 
through an embankment on tbe defendants' land, it appeared that tbe 
defendants held under a kabuHat from Government, which provided that 
the zemindar should not object to pay rent on the score of drought or in- 
undation ; that he should bear all losses incurred on that account : and 
also that he should do embankment work at the proper time, and should 
bo liable for loss from negligence, it did not appear svbothor the em- 
bankment WHS in existence vvhon the kabuliat was granted. It was proved 
that the defendants received an annual sum from Government as aooptri- 
butioo to the repairs of ombankmoiits, but such payment was not provided 
for in ibe kabuliat and no evidence was given as to the terms of the agree- 
ment under which it was paid. 

Held, th-^t there w>is no common law liability to repair imposed on the defend- 
ants. 
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DBtnages — {Concluded), 

That it Dot having been proved that the embankment in question was id 
e3ri6tonGeat thed4too( the kabuliat, the defendants were not liable raiione 
Unurft and that i( the sum paid by Oovernment was in consideration of 
the d< fondants' maintaining the embankment in question, and if the 
terms the ngreoment under which it was paid showed that it was intend* 
cd to impose the obligation to repair for the public benefit, the defendants 
would bo liable. 

Regulations and Acts relating to embankments in Bengal emsidered. 
NUFFER CHUNDER BHUTTO V. JOTENDBO MORUN TAGORE. 7 C. 506 
»4 Shome L.R. 158-8 C.L.R. 553 

Date. 

(1) Of appointment of Magistrate— * See APPEAL. 6 C. 476. 

(2) Of document, alteratino in— PENAL CODE (ACT XLV OP 1860), 6 0. 

4B2. 

Debt. 

(U Acknowledgment of^See ACKNOWLEDGMENT. 6 C. 447. 

(2) Of father, liability of son to pay— S-^e HINDU LAW (DEBTS), uC. 135. 

(3) See BiXECUTION. 7 C. 56. 

(4) See Trust, 7 C. 772. 

Declaration. 

(1) Of titU —Adverse po^ustion -Ciisem'tdt in plai if.— Whore a specific title has 

been alleged. bu« not proved, and the plaiutiS endeavours to succeed in 
iho first Court or seconi Court of appeal upon a title by twelve years' ad* 
verse possession, bo munt be prepared to show that this other title by 
twelve years* adverse possession was raised in the Court of first instance 
with suHicieut clearness, to enable his adversary to understaud that he 
claimed to succeed as well by twelve voars’ adverse possession as bv the 
specific title alleged. KRISHNA CHURN BaISACK v PrOTAH Chunder 
Surma, 7 C. SGO 

(2) See Land. 7 C. 437. 

Declaratory Decree. 

(l) Cou^t of action — Civilsuit to contest Oie oenuinene^fi and validilpofa reqisfrred 
documenf— Onus of proo/— /fe< 7 tsfrnfion Act (III of 1877). ss. 74. 75 - 
fic Heltef Act (I of 18771, s. 31).— Under the special procedure provided in 
the Registration Act (III of 1877). the defendant, in who>e favour a docu- 
ment was sail to have been executed, .succoedod in obtaiuiiig an order from 
tbo District Registrar for the registration of tbo >«amc. although (be plain* 
tiff who was alleged to have executed it. appeared before the Sub-Rogistrar. 
and subsequoutly before tuc Registrar and denied oxocuting it, and allege.] 

it to be a forgery. ... » t. ^ 

In a suit brought under the above circumstances to have the document 
declared void, and to have it cancelled, the Court placed the onus of 
proving its genuineness aud its execution by the pUintifi ou the defend* 
aot,— 

BeUl that the proceedings of the R^igistrar, wbeu ho enquired whether the 
documont bad been duly executed or not. were in no sense those of a 
competent Court." but only those of an executive officer invested with 
qunsi-judicial functions, and thit. consequently, such a suit was main* 
tainablo: and that, under the circumstances, the onus of proof was pro- 
perly placed on the defendant. 

Held aUo, that the Specific Relief Act «I of 1877) applied, s. 39 evidently 
contemplating aod providing for suoh a suit. MOHIMA OlUNDEJt DHUK 
V. JUGUL KISHOHK BHUTTACHAIUI. 7 C. 736»9 C.L.R. 471 

(i) See CAUSE OF ACTION. 7 C. 343. 


Decree^ 

(1) I^orm of, against Hindu widow -See EXECUTION, 6 C. 479. 

(2) For pist mauiteiiauco-Sco MAHOMKDAN Law (MAINTENANCE), 6 C. 631. 

..j\ p Sale and confirmation-^ Execution barred at time of sale— Position of 

auction-purchaser^ Cir. Pro- Code (Act X 1877). s. 316 Act XII 
of IHIO alien Act fXV of 1877), scA. ii. art. i5C.— A person pur- 
chased certain property at a sale in execution of a decree in Novombor 1878 ; 
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Decree — {Concluded ) . 

bis purohase was confirmed, and be obtained a certificate of sale on 
the 23rd Ma^ 1879, Crom which date bo remained in possession. The 
judgment-dobtor applied to have the sale sot aside for irregularity, but 
bis application was dismissed both at the bearing and on appeal. He bad 
applied, before tho sale took place, to stay the sale on the ground that the 
right to apply for execution was barred. This application was dismissod 
but was allowed on appeal. It did not appear that the auction-purebaser 
was a party to the proceeding, or that ho was cogQi^aDt of the application. 

Twe years from the date of the sale, and one and-a-haU year from its confir* 
xnatioD, the judgment-debtori on a summary application, obtained an 
order setting a^^ide the sale and putting tbe auction-purchaser out of 
poasession* 

Held, that tho order was erroneous, the Subordinate Judge having no power, 
after the s^le bad been confirmed, to set aside the sale by a summary 
order ; and that, under art. 1G5, sch. ii of Act XV of 1877, the applica- 
tion for such an order was barred. 

The words subHsting drew/* in s. 316 of Act X of 1877, as amended by 
Act Xfl of 1879. mean ^ deerce unreversed and in full force, and not 
merely one upon which execution cinnot be issued. In Ote matter of the 
petition of MahOMRD HOSSEIN v. KoKIL SINGH, 7 C.9l«9 C.L.R. 53 ... 

(4) See ARBITRATION, 7 C. 16G. 

(5) See Civ. Pro. Coi>b (act X of 1877), 7 C. CS4. 

(G) See I-XBCUTION, 7 C. 10: G20. 

(7) See JURISDICTION, 7 C. 140. 

(8) See LIMITATION, 7 C. 127. 

(9) See PUISCIIML AND AGENT. 7 C. 654. 

(10) Soo RENT-SUIT, 7 C. 23. 

(11) See SALE, 7 C. 730. 

(12) See SUIT. 7 C. 74. 

Deed. 

(1) Of ondowment— See MaHOMEDAN Law (WaqF). 6 C. 714. 

(2) See STAMP ACT (1 OF IR79», 7 C. 21. 

Default. 

See AUCTION Sai.K. 7 C 337. 

Defendants. 

Costs between -See COSTS, G C. 811. 

Delay. 

(1) See ACT VIII OF 1869 (BENGAL), G C. 654. 

(2) See ANCIENT LIGHTS, 7 C. 453. 

Delivery. 

(1) In whole of month on seven days’ notice— See CONTRACT, 6C. G8I. 

(2) Of goods 00 certain date— See SALE. G C G4. 

Denial. 

(1) Of landlord’s title— Sec LANDLORD AND TENANT, G C. 133. 

(2) Of tenants— See ESTOPPEL, G C. 55. 

Depositions. 

(1) Informalities in — See EVIDENCE ACT (I OF IS72), G C. 7C2. 

(2) See Evidence act (T or 1872). 7 C. 42 

DUuvion. 

SCO SUIT. 6 C. 726. 

Discharge. 

(1) Of lien - See ATTORNEY AND CLIENT, G C^ 1. 

(2) Of surety— See PlUSCIl*AL AND SURETY, G C. 241. 

(3) See PENAL CODE (ACT XLV OF ISGO). 7 C. GG2. 
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Discontinuance. 

0{ possesaiOD— See PkbuiSSIVIS OCCUPATION, 6 C. 311. 

Dismissal. 

(1) See False Charge, 7 C. 208. 

(2) Of complaint — PresideTicy MagislraUs' id (IV of 1877>, s. 124 — High Courts' 

Criminal Procedure Act [X o/ 1875), s. HI —Institution of fresh proceed- 
ings. — Au order of dismiss il uader s. 134 of Act IV of 1877 does not 
operate as an acquittal. THE EMPRESS ON THE PROSECUTION OK 
JOGENORONATH BOSE V 'IHOMFSON, 6 C. 523=8 C.L.R 106 = 4 Shome 
L.R. 65 

(3) Of suit for want of jurisdiction — See COSTS, 6 C. 418. 

Disobedience. 

Of injunction— See PENAL CODE (ACT XLV OF 1860), 6 C. 445. 

Dispossession. 

(1) Seo LIMITATION, 7 C. 225. 

(2) Seo POSSESSION. 7 C. 591. 

Dispute. 

Likely to cause breach of the peace— See Criminal PROCEDURE CODE (ACT 
X OK 1872). 6 C. 835. 

Disqualifying Interest. 

See JUSTICE OK THE PEACE, 7 C. 322. 

Dissoiution, 

Of partnership, Discharge of lien by— Seo ATTORNEY AND CLIENT, 6 C. 1. 

Disstadlng purchaser from bidding. 

See MATEBI.AL IRREGULARITY, 7 C. 346. 

Distraint. 

Pent Act IBeng. ActVlllol 1809>. ss. 72, 74, 76— LViminaf Trespass.— A, the 
eervant of B, was convicted of criminal trespass in going upon the land of 
C., ODD of B's tenants, and provonling him (rum cutting bis crops. B was 
convicted of abetment of Criminal trespass. A and B pleaded that they 
wore acting in the exercise of the legal right of distraint. 

It appcari^d that no written deiiiiiid uuder s. 72 of the Rent Act (Bang. Act 
VIll of 18C9) for tbu amount of the arrears, logothcr with an account 
exhibiting the grounds on which demand h id bfon made, was served on 
C, and that no writion authority un-lcr s. 76 had boon given by B to A. 

Held, that it liv upon A aal B to show that the? had conformed to the 
provisions of the l.iw, or at least h id acted with the 5ona intention of 
distraining the complainant's crops ; and that ihu conviction was right. 

Held also, that as. under s. 74. standing crops and uiigaibered products may, 
nolwitlist. Hiding distraint, Lu roapcl and galhorcu by the cultivator, A 
bad no right, even if he was acting bonn tide, to restrain C from cutting 
biscrops. JHUMUK NONIAH v. SHAD.VSHIB ROY. 7 C. 26 

District Court. 

(1) Seo IKUEOULARITY, 7 C. 091- 

(2) See JURISDICTION, 7 C. 157. 

<3) Seo RECEIVER. 7 C. 719. 

Document. 

il) Alteration in dale of -Sie PENAL CODE (AcT XLV OK 1860). G C. 192. 

(2) Rocoivod by lower Court— Seo ONUS PROll.VNDl, G C. 6G6. 

f'l) Sec intiary evidence of contents of —Sjo IsVlDENCE, 6 C. 720, 

ni Upwards of thirty years old - See JOviOKNCE. 6 C. 209. 

(1-a) Soe Civil, PROCEDURE CODE (ACT X OK 1877). 7 C. 560. 

(5) See FRAUD, 7 G. 616. 

IG) Bee MUKHTARNAMA, 7 C. 245. 

Doul Durkhast. 

See REGISTRATION. ACT (III OF 1977), 7 C. 717. 
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Dower. 

Introduction of Bnqlish Law — Freehold Estates of Inheritayice— Armenian Widow 
— English Law how far applicable in Calcutta — Succession Act (X of 
1865), s. 4 — Estoppel-^21 Oeo> III* c 70, s. 17— Dower Act XXIX of 1839. 
— Tbe widow of ao Armenian married bef ire the Dower Act (XXIX of 
1839 k is entitled to dower out of lands which her husband bold during 
the marriage for an estite of inheritance as ag^in^t a Hindu purchaser 
for value from the husband during his life, the English law of dower 
having been roc gai^ed in this country amongst Europeans and Armeni- 
ans as a branch of the law of inheritance. 

Per Garth, C. J —Estates which have been held by British subjects under 
the name of freehold estates of inheritanco, are, iu all essential rospectst 
the same estates which have been held in England under the same 
name. 

The case of The Mayor of Lyots v. The Bast India Co., does not mean to 
decide that the Courts of this country are justified in adopting just so 
much of the law of inheritan'^e. or of dower, or of any other Uw. as they 
consider equitable, and rejecting the rest. It only points out that there 
are certain portions of the English Statute law which from their very 
nature were or>ly passed for reasons connected with England, and which 
would not be applicable in India or any Colony of the British Crowu,— 
e.(7.. the M^rtniHiu Acts, the Law of Aliens, and the like. 

The provisions of s. 4 of the Succession Act are prospective, and leave rights 
uuaflectcd which had already been acquired before tbc Act passed. SAB- 
KIES v. PHOSONOMOYBB DOSSEB. 6 C. 794^8 C.L.R. 76»=4 Shome L. 
R. 134 

Durpatnldsr. 

See Land acquisition act (X of 1870), 7 C. 585. 

Duties. 

Of judge— Sco S.VNCTION TO PliOSECUTION, G 0. 440 

Easement. 

(1) Limitation, Plea oj^ Limitation .l^f {W of 18771* $. 'ZS— Presumption of a 
OrnnK-^Iii a suit to establish an easement whoo limitation is pleaded, 
the proper issiios to frame under s. ZO of Act XV of 1877 (Limitation Act) 
are : — 

(0 whether the o.isomunt in question was peaceably, openly, and as of right* 
enjoyed by the plaiatifl. or tbo^e through whom he cliiins, within two 
years of the institution of the suit ; and 

(ii) in the ovoot of the abjve issue being found in the negative, whether 
there is evidence) of enjoyment on the part of the plaintifT. or those 
through whom bn claims, of such a character and duration as to justify 
the presumption of a grant or other l^gil origin of the plaintiff's right in- 
(lopondoiit of the provisions of Act XV of 1877. s. *40. ACHUL MAHTA v. 
RAJUN MAHTA, GC. 81i 

('i) Bifjht of way— Right of Passage for Boats in the iininy Sen son— Wafer*— A 
right of passage for boats in Ibo rainy season over a channel wholly in 
anotbor man's land, is* in respect of extent, analogous to an ordinary right 
of way ; and the dominant owner cannot complain of tho servient owner's 
narrowing the channel, so long as the Istter, by so doing, does not prevent 
the former from passing and repassiog as conveniently as be has always 
been accustomed to do. 

A right of passage for boa in the rainy soasno over another person's tank 
must bo claimed iu a particular direction in order to bo valid. DOOHQA 
CHURN DHUR V. KAf.LV COONfAR SEN, 7 C. 145 - 8 C L R 375 

(31 Right of Way •^l^rescriytion— Effect of tllus(ra(ion^*Livit(ati'm Act (XV of 
1877). s ' 20 and illus {b).—Oti tho Gth of April 1878, the plaintiffs 
sued for ouetructinga right of way for boats in the rainy season. Tho 
defendants admitted the obstruction, but denied the right of way. The 
plaintiffs proved that the right was peaceably and openly enjoyed, and 
actually used by th«^m, claiming title thereto as an casomcDt and as of 
right, without interruption, from before 1855 down to November, 1975, 
since when no actual u-^er of tho way by the plaintiffs had taken place. 
The lower Appellate Court disrais'^ed the suit, on tho ground that tho plain- 
tiffs had made no actual use of the way within two years previous to tho 
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Easement— (Cmcluded). PAGE 

institution of the 6uit. Beld, reversing the ddcision of tbe Court below» 
that, ootwithstaoding Act XV of 1877, s. 26, illus. (&)« actual user with* 
in two years previous to the iastitution of the suit is not necessary, in 
order that the right claimed maybe acquired under Act XV of 1877, 
s. 26. 

Illustrations in Acts of tbe Legislature ought never to be allowed to control 
tbe plain meaning of tbe section to which they are appended, especially 
when the effect would be to curtail a right which the section in its ordi« 
nary sense would confer. KOYLASH Chunder Gbosb v. SOHATUN 
ChuKO 6AB001B, 7 C. 132-4 Shome L.R. 144 = 8 C.L.R. 281 = 5 lod. 

Jur. 642 ... 635 

(4) Unity of possession^ Severance — Nuisance arising from acts of several persons, 

Tbe words ‘appurtenant’ or 'belongiog' will ordinarily carry only actual 
existing easements and therefore will carry no right of way over tbe land 
of the grantor, though, under certain circumstances, even these words 
will have a Wider construction. 

Where further words ace used, such as ‘ therewith held or used, each words 
will carry away formerly enjoyed as an easement, but as to which the 
right has been suspended by unity of possession. But such words will 
not carry a way made by the owner of both properties during the unity of 
possef^sioD for bia own greater convenience in the use of tbe two properties 
jointly. 

But where, during the unity of possession, a way, which bas never existed 
as an easement, is in fact used for the conveoieDce of one of the tone- 
ments afterwards severed, the authorities show that the words in question 
are large enough to carry it. 

One wbo bas a right of passage over any place, must not, any more than 
tbe owner of the soil might, use it in an excessive or improper manner so 
as to obstruct the exoroiso by others of their rights. 

The acts of several persons may together constitute a nutsanco, though tho 
damage occasioned by the acts of any one. if taken alone, would not bo 
appreciable. GHUNDEU COOMAR MOOKBRJl V. KOYLASH CliUNDER 
Sett, 7 C. 065 ... 976 

(5) See PBRHY.G C. 608. 

(6) See USER, 0 C. 394. 

Ejectment. 

(1) Co-sharers ^Trespussers^Co sharer's Right. —Vfhote a tenant has boon put 

into po^sc sioQ of ijmali property with the consent of all the co-sbarers. 

DO one or more of the co sharers can turn tho tenant out without the 
consent of tbe others ; but no person has a right to intrude upon ijmali 
property against tbe will of tbe co*sharors or any of them ; if he does so, 

Uo may bo ejected without notice, either altogether, if all the co*sbarers 
join in the suit, or partially, if only some wish to eject him ; and the 
legal me^na by which such a partial ejectment is effootod, is by giving tho 
plaintiff'* possession of their shares jointly with the intruder, as explained 
in the c.4se of Uulodhur Sen v. Ooeroodosi Roy. RaDHA ProsHAU 
WASTI V. ESUF, 7 C. 414 =9 0. L.R. 76 ... 816 

(2) Suit— See KSTOFPEL. 6 C. 55. 

(3) See NOTICE. 7 C. 710. 

(1) See POSSESSION. 7 C. 591. 

Embankments, 

See DAMAGES, 7 C. 505. 

Bngtish Law. 

Introduction of— Soo DoWEU, C C. 794. 

Enhancement. 

(1) . 4 sseHsmcuf of Rent— Decree tor Rent at Enhanced Rate— Deng. Act VIII of 
1809. ^On iho 26th of J.iiiuary, 1864, the plaintiffs obtained a decree 
against the deleiidanls for assedsmont of enhanced rent. Shortly after- 
wards, the defendant.^ executed akibuliat. at a rcducel rate, for eleven 
years ending the 3lbt Assiu. 1282 tlGth October, 1875). After tho term 
had expired, tbe plaintiffs sought to rocover rent from tho dufondauts at 
the rate settled by (he decree of 1804. 
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Eabancement— {Concluded). 

Held, that the decree had been euperseded by the subsequent arrangement, 
and that the plain tifis could not recover rent at an enhanced rate, except 
under the provisions of Beng. Act VIII of 1869. NobinChunDER SIBCAR 
V. GOUR CHUNDER SHAHA,6 C. 769 = 8 C.L.R. 161 = 4 Shome L.R. 39... 
(• 2 ) Groundsof— See Suit, 7 C. 263. 

(3) Notice of- See Co^SHARERS, 6 C. 149. 

(4) 0/ Rent^Parties to suit-^Enhancement by single Share-holder.— Kven if a 

single shareholder can raise the rent of a joint tenant without the consent 
of his co^parcener, he can only do so in a suit to which all the sixteen 
annas proprietors must be made parties, GOPAL v. Macnaghten, 7 C, 
751 

(5) Suit lor— See RES JUDICATA, 6 C. 319. 

(6) See ARREARS OF RENT, 7 C. 633. 

(7) See Suit, 6 C. 543. 

Enlargement of Window. 

See ANCIENT LIGHTS, 7 C. 453. 

Equitable Relief. 

See Suit, 7 0. 566. 

Erection. 

Liberty to erect- See PLACES OF WORSHIP, 7 C, 694. 

Estate. 

U) Of Hindu— S >0 LETTERS OF ADMINISTRATION, 6 C. 483. 

(2) Of Inhoritancc— Soo DOWER, G C. 791. 

Estate Tall. 

See Hindu Law iWill), 7 C. 269, 

EstoppeU 

(1) Actlof S* 115.— Si 115 of the Evidence Act, which contemplates a person 

by his declaration, act, or omission intentionally causing or permitting 
another person to boliove a thing to be true and to act on that oelief in 
which case he cannot deny the truth of the thing ’’ refers to the belief in 
a fact and not in a proposition of law. Rajnarain Bose v. THE UNI- 
VERSAL LIFE ASSURANCE CO., 7 C. 594 = 6 lud. Jur. 85 = 10 G.L.R. 561. 

(2) Admissions by Conduct. ^Tho deed of conveyance of larjd in Calcutta recited 

that the vendor was “ seized of, or otherwise well cotitled ” to, tbo pro- 
perty intended to bo sold ** for an ostato of inheritance m foe-simple,’* and 
It purported to convey such an estate. In a suit for dower by the vendor’s 
widow against the heirs of the purchaser,— 

Held, that although, as between tho plaiutifl and the defendants, there 
was no estoppel which could prevent tho defendants from proving that 
tho estate sold was other than an estate in feo-simplo, yet, as the pur- 
chaser bought tho property as and for un estate of inheritance and paid 
for it as such, the recital was prwia facie evidence against tbo purchaser 
and persons claimiog through him, that tho estate conveyed was what 
it purported to be, it being an admission by conduct of parties, which 
amounted to evidence against them. S ARKIES v. S. M. PliOSONOMOYEE 
DObSKE, 6 0- 791 S = 8 C.L.U. 7G = 1 Sbomo L.U. 131 

13) By pleadings hjecltncni Suit — Denial of Tenancy —Change of Defence on 
. Appeal— Occupancy Right.— W, is not open to a defendant to change tho 
whole naturo of bis dHfoiicc at the last uKuneut, and lo set up iu a Court 
of appeal a plea which ho ha.', directly and fraudulently repudiated in the 
Court below. 

In an ejectment suit, the defendants, from whom the pliintif! alleged that 
he bad purchased the laud from which he sought to eject them, nnd who 
bad before buit by parol djsclaiinod the plaintiff’s title, set up in their 
written statemont au adverse title in thenisolvee. Tho lower Court found 
the plaiiitili's allegatiou to be true. 

Held, that the dofeudants were estopped from contending on appeal that 
they were occupancy- ryots, and thurefore not liable to be ejected ; and 
that by their own conduct they bad forfeited the rights which they claimed. 
SUTYADHAMA DaSSEE V. KRISHNA CHONDEU CH.VTTERJEE, 6 C. 55 
= G C.L.R, 375 
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European British Subject. 

Soo Privilege* 6 C, 83. 

Evidence, 

(1) DocuuienU upwards of Thirty years old — Proof of^ Evidence Act (I of 1872), 

s. 90. -—A Courtis aot bouad to itcuept as geouiue ibe signature oo a docu* 
meat upwards of thirty years old, oven though it be produced from proper 
custody. Before accepting such document as proof of title, the Court 
muse satisfy itself that the person who purports to have alBsced bis signa- 
ture to the document wa« a person wbo at the time wis entitled to grant 
such a document. Ugcjrakant Chowdhry v. Hurro Chunoer 
Shickdar, 6 C. 209 

(2) Sicondary Evidence of Conienii of Document,— By the law of evidence ad- 

ministered in England, which has been in a groat measure, with respect 
to deeds, made the law of India, the first condition of the right to give 
secondary ovideoco of the contents of a document not produced in Court, 
is the accounting for the non*production of the original. Bhuranbs- 
WARi Deri v. Uarisahan Surma Moitr.a, C C. 720 (P.C.)»8 C.L.R. 
337 = 4 Shomo L.R. 73*4 Sar. P.C.J. 306*6 Ind. Jur. 102 

(3) Secondary Evidenee^Bond — Loss or Destruction o/ Inslrumeni^Evidewe 

Mi (I of 1874), s. 66. cL {c ). — In a suit by the purchaser of a debt, the 
plaintiff stated that, iu 1873, A executed a bond in favour of B to secure 
the repayment of R'^ 1,000. and th(t he bad 'purchased the interest of D 
nt a sale in execution of a decree agiiost him The plaintiff now sued A 
upon ihs boni. miking D a pirty. At tue trial, A denied the execution 
of the bond, and it was not produce! by the plaintiff, who. hiving served 
IS with notice to produce, tendered secondary evidence of its contents. B 
was not examined as a witness, and no ovidenco .vas giveu of tbe loss or 
destruction of the bond. 

ILlti by PONl'JKKX and MOURIS, JJ. (PuiNSER, J.. dissenting), that 
-ocondary evidenro was not admissible. VVOMBSH CHUNDER GHOSR 
V. S!lA>iA SUNOAHI Bai. 7 C. 98 = 5 Ind. Jur. 639 


( 1 ) Su»nmcnnnf 7 M^itnrssrfi—Belusal of a M.iffistralc to summon Prisoner's \Vt(- 
)i(^$fi~^Crinttnnl Procedure C^e [Act X of 1872), 5. 359.— A Magistrate 
IS not at liberty to refuse to summon a witness tendered by an accused 
person, except oo the grounds specified in s. 359 of the Cnmiaal Procedure 
C*ide ; and if he d^^es refuse, he is boutid to proceed under that section. 

f let that the accused declines to examine i witness is no reason for 
r<dU’-mg to .summon him to moot fresh evidence given subsequent to tbe 
tbdenee being clos ;d. In the matter of the petition of DEKLA ilAHTON 
V SHED DYAL KOEKI, 6 C. 714 *4 Shome L.R. 138 = 8 0 L R. 70 



A imis^ibility of^JuJn'*wnt in Civil Suit out of which Criminal Prosecution 
nriscs.-in ;% .suit Dy.4 aqaiuFt the obligors of a bond, the Court held, for 
the reasons slated in Its judgment, that the signatures of the obligors 
were not genuine, and directed the prosecution of A on a charge of forgery. 
On the tfiil of A before a jury, this judgment of tho Civil Court was put 
ill evidouco on boh ilf of tho prosecution, and its contents commented on 
by the Sc.s^ions Judge in his charge to tho jury. 


IfeitI tb.it this jadgmofit had boon illegally admitted. GOOUN Chunder 
GHOSE v.TflE EmPUKSS. C C. 217-3 Shome L.U. Crl.R. 31 *7 C.L R. 74. 


(Oj Bcceivino Jllrgal Gratijicalion— Penal Code (Act XLV of \360). si. 161. 165 
— Kvuknce of Subsequent 6'«connec/L’<i (ieceipt, showing footing on 
•‘•hick Parlies stood — Fa idcnce Act (I of 1872^ ss 6—13 <0 14.— The 
accu.scd WHS charged with hiving received illegal gratificatiori from C. and 
Co. on three specific occasions in 1876. In 1876, 1877. and IS78. C. nnd 
Co. were doing business as cornniissari it contractors, and tbi* accused was 
the rnanager of the C<nnini’*'‘arnit oflijo. field, tbit evidence of similar 
bu^ unconnected instance'; ol receiving illegal gratifications from C.and 
Co. in 1877 ai‘d 1878, was not admissible against him under s^. 5 to 13 of 
tho Kvidenoe Act. 

Held, Per GWiVH. C. J. f'M xchEAS, J., concurring;, tho ovideoco was not 
admissible under s. 14. 

Per GakiH, C. j.— S ection X! applies to cases where a particular act is 
more or less criminal or culpable according to the state or miud or fooling 
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E vldence -^(Concluded ) . 

of the person who docs it ; Dot to cases whore the gaestioD of guilt or 
inooccnce depends upon actual facts, and oot upoo the state of a man’s 
mind or feeling. 

Per MiTTER, J.— If the receipt of the illegal gratifications mentioned in the 
charge be considered proved by other evidence, and if it were necessary to 
ascertain whether the accused received them as a motive for showing 
favour in the exercise of his official functions the alleged transactions of 
1877 and 187S would be relevant under s. 14, but they would not be rele- 
vant to establish the fact of payments in 1876. THE EMPRESS v, M. J. 
VyAPOORY MoodbdIAR, 0 C. 665 = 8 C.L.R. 197=4 Shomo L.R. 125 ... 

(7) On Commission in Criminal Case^See EVIDENCE (ACT I OF 1872) 6 0. 

532. 

(8) Of oral agreement— See Specific Performance, 6 C. 534. 

(9) Settling case without — See SANCTION TO PROSECUTE, 6 C. 440, 

(10) See APPEAL (SncOND APPEAL), 7 0. 293. 

(11) See Charge to Jury, 7 C. 42. 

(12) See Common ancestor, 6 C. G26. 

(13) See Criminal Procedure Code ^act X of 1872;, 7 C. 46. 

(14) See Execution, 7 C, 34. 

(15) See JUSTICE OF THE PEACE. 7 C. 322. 

(16) See Landlord and Tenant, 7 C. 582. 

(17) See Onus Pkouvndi, 6 C. 268. 

(18) See Possession. 7 C. 591. 

(19) See Practice, 7 C. 177. 

(20) Sec Promissory Note. 7 0. 256. 

(21) See RENT Suit. 7 C. 23. 

(22) SCO SUIT. 7 c. 263. 

Evidence Act 7 of 1872). 

(1) Ss. 5. 13. 14— Sco Evidence. 6 c. 665. 

(2) Ss. 13, 40. 41, 43 — AdmissibilUp in Evidence of Judgments not inter 

partes. **^Per GARTH. C. J., JACKSON. PONTIFEX, and MORRIS, JJ. 
(MrrTEK, J*. diFsenting). — A former judgment, which is not a judgment 
in rem, nor one relating to matters of a public nature, is not admiFsiblo 
in evidence in a subsequent suit, eith< r as a res jndicattt, or as proo(of ibe 
particular point which it decides, unless between the same parties or 
those claiming under thorn. 

In a suit between A and i?, the question was, whether C or D wag the heir 
of //. If C was the heir of //. then d was entitled to succeed ; otherwise 
not. The same question bad been raised in a former suit brought by X 
against A, and decided against .4 ; and this former judgment was admit- 
ted in evidence in the suit between A and D. and dealt with by the 
Courts below as conclusive evidence agaiust A upoo the point so decided. 
Held I^IITTER, J., disFonting). that the former judgment was not admissi- 
ble as evidence in the suit between A and D, either as *’a transaction” 
under s. 13, or as ” a fact ” under s. U. or under anv other seotioD of the 
Evidcoco Act. GU.UA LALL v. Fatteh Lall. G C. 171 (F.B.)=G C.L. 
R. 439^3 Sbomo L.R 132 

(3) Ss. 25, 26 —.4 m lie fo Polic*^ Oj)i>:er before Arrest. admission 

made by an aroused person to a P-'liee Gfficcr befoie arrest is admissible 
in evidence. THE Emi*RESS v. pAimE FERSHAD, 6 C. 630 = 7 C.L.R. 
541 

(4) S 30— Sec CONFESSION, 7 C. G5. 

(6) Ss- 30, 138 — (7o«/f' « tou — .4 rfmissiou rami an f ion of Wdnesses^Judge— 
Penol Code (Act XLWof 18G0), ss 114, 14^ and 302.— A prisoner, charged 
loeother with others, with being a member of an unlawful assembly, made 
a sbatemvnt before the committjog Magistrate implicating his fellow- 
prisoners and another person. He subsequently withdrew this statement, 
and made another, in which ho endeavoured to exculpate himself. 

Held, that this atatemont was not evidence against the other prisoners under 
s. 30 of the Evidence Act. It was not a confession, nor did it amount to 
any admission by the prisoner that be was guilty to any degree of the 
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Evidence Act (/ ot ! 87 2)^{Coni%nu€d)* 

oOeoco cbar^od; but it was simply ao codeavour od bis part to explain 
bis own prcHODce on the occasion in such a mannof as to exculpate himself, 
aud any montioa made by him in such a statement of other persons having 
been engajjcd in the riot, was altogether irrelevant, and not evidence 
against them. 

At a trial before a Sessions C>urt, the Judge, on the examinaiion-in ebief nf 
the witnesses Cor the prosecution being finished, questioned the witnesses 
at considerable length upon the points to which he must have knowo that 
the cross-examination wovild certainly and properly be directed. 

Beld, that such a course oC procedure was irregular, and opposed to the pro- 
visions of s. 138 o( the Evidence Act. 

It is not the province o( the Court to examine the witnesses, unless the 
pleaders on either side have omitted to put some material question or 
questions ; and the Court should, as a genera) rule, leave the witnesses to 
tbo pleaders to be dealt with as laid down in s. 138 of the Act. NOOH BUX 
KazI y. TrB Rmpuess, 6. C. 279=*^? C.L.R. 385 

(G) S. 32, cl. 1, end s. 33— Questions in Is^ue'" ^Charges added at Sessions— 
Depositions before Magistrate— IVUness dying or abscondvig -Qualification 
of Juryman.— In the proceedings before a Magistrate on a charge of 
causing grievous hurt, two (among other) witnesHc?, one of whom was the 
person assaulted wore examined on behalf of the prosocution. The 
prisoners were committed for trial. Subsequently tbo person assaulted 
died, in consequence of injuries inflicted on him. At iho trial before the 
Sessions Judge, charges of murder and of culpable homicide not amount- 
ing to murder were added to tbo charge of grievous hurt. The d^po^ition 
of the deceased witness was put in and read at the Sessions trial. 

Held, that the evidence was admiasiblo either under s. 32, cl. 1, or s 33 of 
the Evidence Act, DOtwitbslanding the additional cbirgos before tbo 
Sessions Court. 

The question whether the proviso to s. 33 of the Evidenca Act is applicable. 
~tbat is, whether the questions at issue are substantially the same, — 
depends upon whether tho same evidence is applicable, although difierent 
consequences may follow from the same act. 

At tho trial it was proved that tbo o^her witnesses wbo bad been examined 
before tbo Magi'^tratc had disappeared, and that it bad been found 
impossible to serve bim with a summons. His deposition was put m and 
read. 

Ueld that it wna properly ftdmitted under s. 33. In the mailer o] (he Petition 
of BOCHIA MOHATO. THK F.MI'HKSS V. ROCHIA MOUATO, 7 C. 42 
= 8 C.L.R. 273 

(7) S. 33~Evide>ice of U'i<»i€ss taken upon Commission, loheti aimtssiiU m Crimt- 
nal Trial — fU<jh Court's Criminol procedure. Ad (.Y of 1876), s 7G — />esi- 
dency Magistrate’s Act (VI o/ 1877 k s. 168- Tho evidence ol a witness 
taken upon commission is not admissible in a criminal trial held before 
ibe High Court, unless it cut be shown thav such evidenoo was so taken 
upon an order m.idc by that Court under a. 76 of Act (X of 1875). or 
unless it is admissible under s. 33 ol ilio Kvidenee Act. THE IOeI'RE.SS 
V. DAUEB PKItSHAD. 6 C. 632 

fS) S 33— " Incapable of giving Kfidcnce." -T’ao incapacity to give evidence 

mentioned in s. 33 of lb ■ Kvideoco Act nc<' I not be a permam nt im ana. 

citv In lh‘ mailer of the I’ettlion ol ASUfll HossElN. 'I’HE Rmpukss 
V. Asauit 110SSI3N. G C. 774 8 C.L.H 12l ^ } Sboine L.H 12 

(9) S. G5. cl. (c)— See KVlDKNCE, 7 C. 93. 

(101 S 71— See I’UltMC DOCUMENTS. 7 C. 7G. 

(11) 8. 90-8ee KVIDENCE, GC 209. 

(j, 2 , ,<5 <n—l''ahe Evidence in JndiciAl Proceeding— Deposilion of the Accused 

'' admissible ns Afidoicc- Cirif Procedure Code (.Icf A’ of 1677), 

S 3 178. 162, 183, and G17. — Failure to comply with the provisious of sp. 1H2 
rtiid 183 of Act X ot 1877 iCivil I’roQiduro Code) in a jitdiciil proceeding, 
is an informality which renders the depoMtimi ol an accused inadmissible 
in evidence on a oharg-' of giviug f.tlse evidence based ou such deposition ; 
and under s. 91 of Act 1 of 1672 (Indian Kvidcucc A^t), no other evidence 
of such dcpcsition is admissible. In Ih- matter nf ih- P.lilion of MavA- 
UKH Cossaiil TilE Emeiikhs V. Mayaiikk COSSAMI. GC. 7C2 = 8 
C.L.R. 292. 
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Evidence Act ^/ o1 1872 ) — (Concluded). PAGE 

(13) S. 92, Provisos i— 6— Sec sprcific Performance, 6 O. 328. 

(14) S. 92— Proviso 3 ^P,irol Evidence in aidition to condition in Kistibnndi — 

Part Perfor^nancp of portion of obUgoiion in Kisiibundi. — Per GARTH, 0. 

J. — Whore, at the time of the csecution of a written contracti it is orally 
agreed between the parties that the written agreement shall not be o( any 
force until some CDDditioo precedcot has boon performed, the rule that 
parol evideore of such oral agreement is admi<^sible to show that the con* 
dition has not been performed, and c^a^equontly that the contract has not 
become binding, caanot apply to \ ca^e where the vvrittoa agreement bad 
not only become binding, bat bad acta illy been performed as to a large 
portion of its obligations. 

The true meaning of the words "'any obligation in the 3rd proviso to s. 92 
of Act I of 1872 is any obligation whatever under the contract, and not 
some particular obligation which the contract may contain. JUGTANUND 
MISSER V. NBRGHAN Singh. 6 C. 433 = 7 C.L.R 317 ... 282 

(15) S. 115— See Estoppel, 7 C. 594. 

Examination. 

(1) Of Accused^Sefisions Judge^Code of Crhuinof Procedure (Act X of 1872), 

5S 2 13. ^6'/. 26 >. I'hc authority given to a Sessions Court to examine 

an accused does not contemplate the cross-examination of such accused, 
nor can the Judge endeavour, by a series of searching questions* to force 
tbo accused to crtmin ite himself The reil object involved in the power 
giv<*n to the Court un ier x. 250 of theC)ie of Criintoal Procedure is to 
enable the Judgo toa<ceriain from time to time from the accused (especi* 
ally if ho bo undefended) such explanation as he may desire to give regard* 
ing any statement made by the witnesses, or, at the close of the case for 
the prosecution, to elicit from the acrused bow bo proposes to meet such 
portions of the evid-mco wbic^h. in the opinion of the Court, implicates the 
accused in llio comm'ssionof the oflcnoc with which ho stands charged. 

HossKiN Huksh V. Tin: Km PRESS, 6 C. 90 = 6 C.L.R, 529 = 3 Shomo L. 

R. Crl.H. 39 ... 03 

(2) Of Witne^os— See EviDICNCi: ACT (I OF 1872), GC. 279. 

(3) In absence of accused — See WITNESSES, 0 C. 714. 

Excise. 

S^lebg Wh'tPs'tle^S'^lp bg Sprvnnt Act VII of 1878, ss. 15, 59. and 

00 —A sale of more than tvvolvo quart bottles, or two gallons of spirituous 
or fertnouted liquors of tkf same Am i, made at one transaction, is a sale by 
wholfsilo- 

Whether a sale of twelve quart bottles of one kind of liquor, and 
thne quart bottle^ of ^mother kin], at the same time, comes within the 
prohibition in Ibo cxplaiuviion cl iu<e of s. 1.5. 

The licensed retail vendor IniiKolf IS the only person liable to conviction 
under s. GO. THE EMPRESS v. NUDHUU CHANO SHAW, 0 C. 832 = 8 C. 

L.H. I5i 538 

Exclusion. 

SoQ LIMITATION ACT jXV OF 1877), 7 C 307. 

Execution 

(1) Attach 'lent bg mere than ohp Judgment Creditor of Propertrj of Judgvient- 
Dehtnr in Court— Pri^ritw^Cir Pro. Code (Act X of 1877), ss. 272 
and 295. — In execution of a doc roc of a ISIuosif’s Court, the plaintifi 
attached certain money, the proceeds of decrees which her judgment* 
debtor had obtained HR »inst third pirtios, then lying in a Small Cause 
Court to her credit, Hn<l subsequently obtained an order from the Munsif 
directing the same to bo paid to ber in satisfaction of her decree, which 
order was dulv comm uiiiea tod lo the Small Cause Court Judge. Subse- 
quently. the defend int. who held another decree against the same judg- 
ment debtor, attache i the <aiue sale.pi\ cecds. The Small Cause Court 
Judge then pr v;ocdo I, under ‘27*iof ibe Civil Procedure Code, to enquire 
whether the plaintilT was entitled to aiiv priority over the second attaching 
creditor, and hiving decided that question in the negative, divided the 
Halo-procc»*ds ralcibly between them. In a suit brought by the plaintiff, 
under tbo above circumstances, to recover from the dofoodaot the portion 
of the .sale- proceeds so paid to him, — 
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Bxecution^iConiinued). 

Held^ that s. 295 of the Civil Procedure Code had no application, ioa^^muob 
as the pUintiS had not applied to the Small Cau-te Court Judf^e to execute 
her decree, and it had never been tnusferred to that Court for execution ; 
and that tho proviso in s. *112 is merely intouded to moan that any ques* 
tion of title or priority is to be determined by the Court in which or in 
whose custody the property is, and not by the Court which made the 
order of attachment. 

Held also, that, previous to tho order by the Munsif directing the payment 
to be made to the plaintiO, tho Small Cause Court Judge would have bad* 
jurisdiotioD to deal with the question ho bad tried ; but as that order was 
made prior to the attachment by the defeodant, tho judgment-dobtor bad 
DO interest in the money which could bo so attached, tbo effect of that 
order being to vest the property iu the money in the plaiotifi, and to tako 
it out of the disposal of the Small Cause Court Judge, and consequeutly 
the order for distribution was wrong, and the pUintifi was entitled to the 
decree she aougbt. 

Whether an order made by a Court under s. 212 was intended by 
tho Legislature to be a final order? GOPBB NATB AcHAUJBB v. ACHCRA 
EIBEE, 7 0. 653 0 C.L.B. 395 

(‘2) Irregularities in Proclamation of Sale — Evidence of mch Irregularities^ 
Naziras Iteport^Civ. Pro. Code (Act X o/ 1877), 53. 274, 237, 289, 
290, 291, and 295— Safe to satisfy judgment^Creditor loho has not attached, 

q'hc procl.imatioD of sale required by s. 274 of tho Civ. Pro. Code, 

to be made at some place adjacent to the property to be sold, and the 
fixing up of a copy of the order in a conspicuous part of tbo property, arc 
acts which must precede the posting of the notices in tho Court-house 
as required by s. 290. 

Whore the sale-procccds of a portion of several parcels of property are suffi- 
cient to satisfy the decree of a judgment-creditor who has attached the 
property, another judgmcot-credicor, although ho has not attached tho 
property, is still entitled to have the remainder of the property sold to 
satisfy bis decree under the provisions of s. 295 of the Civil Procedure Code. 

Three mou/.is were attached in execution of decrees obtained by A and B. 
Prior to the sale C, who had also obtained a decree against the owner of the 
laud, applied for leave to execute bis decree, in order that be might 
participate in the salc proceeds under s. 295 of the Civil Procedure Code. 
Upon tho day fixed for tbo silc. the Deputy Commitjsioner was unable, 
through illness, to attend ; and ho p stpomd tbofale for three days. Two 
of thc'^mou^as were sold, and realised more than cviougb to F«tisfy the 
decrees of A and B. Tho third was then sold in satisfaotion of Cs decree. 
Upon an application by tbo judgment-debtor to set a«ide tho finle on Iho 
ground cf irregularity, it appearoi. that notice of the sale had been posted 
in tbo Court-house more than thirty days before the date fixed for the «alo, 
but had only been publi-shcd on the properties to be sold five days before 
that date; that notice of the exi^lence of a in.^rtgage on tho prorerties, 
but no further particulars, was given, and the mortgagee was allowed to 
purchase; and that the Deputy Commissioner hid accepted Che reports of 
the Ni>sir and Court pu*on to the priKdaiii itioii of stle, and had refused 
to allow tbo judgment debtor to give evidence ol its iiisuiheicncy. 

Ut f(i, that tbo prccUmalion of sale on th“ property having tiken place only 
five d lys prior to the date of ^ale, an i the partieul irH of the mortgage 
not h iving bmu given, there bid been ^iich inairrial jrr. giil trilies in tbo 
pubJjcatK ii a- toculitio the judguient debtor to give eviih nco of them and 
tbo other allegitions made by bun. in order to show that bo bad suffered 
material injury by rca-^ou cf buch irrogul iritics. 

Ui Id aLo, (hat the Deputy Coinmissjonor was not cnlitlcd to protcod upon the 
reports of the Nazit and Court-peon, hut was bound to bear the eviJenco 
tendered by the jiidgmont debtor, though be was justifiej, under s. 291. iu 
postponing the sale as be had done. 

Held further, that iho third judgineiit-dohlor who had not attiched tho 
property, wa.s still entitled to have tlio bale procoened with and his derreo 
satisfied under thp provisions of s. 295. MdhUNT MlcOll LaLL I'OOUKB 
V. sum PI:USHA1I MaDI, 7 C. M * l Shome L.R. 109^8 C.L.ll. 369 = 5 
]nd. Jur. 470 
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(3) Irregularity in PublUhhig ayid Conducting a Sale-^Waiver of Irregularity 
by the Judgment^Di^btor.^ Previous to tbe date fixed for the sale of certaio 
property in execatioo of a decree, the jud^oQcnt-debtors presented a peti* 
tion, praying for a month's further time to be allowed them In order that 
they might c)mplete tbe arrangemouts they were making for the purpose 
of paying oQ the debt, and stating that tbe decree-holders had attached, 
and advertised the property for sale. Thit petition being refused, tbe sale 
took place ; and subsequently the judgmeot-debtora came ia and objected 
to the sale, and asked to have it set aside, on the ground that there had 
been materia) irregularity in the publication of the attachment and sale* 
proclamation, and that, c ^n^rquontly, they had suffered substantial injury. 
Tbe Subordinate Judge refu>ed to bear evidence on this point, bolding 
that tbe petition wis an admission that tbe proceedings were in order. 

Held, that the petition presented prior to the sale did not amount to an 
admission by tbe judgmeut-debtors that the publicatiou and proclamation 
of the sale had been duly made : and that coosequeuily. the Court was 
bound to hear the evidence tendered by the judgment*debtors on that 
point, and to find whether there bad been such irregularities in publishing 
and conducting the sale as to occasion substantial injury to the judg* 
ment-debtors. TflAKOOR MaHATAB DEO v. LbeLANUND SlNQH, 
7 C. 613*B C.L.R. 398 

(d) ilortgage- Decree — Beng. Act VII o/ 1868 — Sale of mortgaged Property ^Sur- 
plus Sale-proceeds ^Attachment of Surplus Saie^proceeds. —Tho purchaser 
of property, sold subject to the incumbrances thereon, at a sale under 
Bong. Act VII of 1868, subsequently became tbe purchaser of a decree 
passed prior to the sale iu a suit upon a mortgage of tbe property, such 
decree being declared not only a charge on the mortgaged property, but 
also personal against tbe mortgagor. 

Held, that the purchaser was not entitled to execute the decree against the 
surplus sale-proceeds under such sale, although bo abandoned his lien on 
the property. GOLUK CHUNDEU MaHIKTA v, SUUBOMANGALA DABI, 
G C, 711*8 C.L.R. 189- 1 Shomc L.R. 11 

(61 Mof Igagn-Decree —Slay vf Sale pendiuo Administration^ Suit-^ Appealable 
Order— Civ. Pro. Code {Act X of s. 244. cf (c).— In execution of 

a decree on a mortgage* boud ctecutca by the father of the judgment* 
debtors, since deceased, which decree directed that the mortgage lieu 
should be enforced — first, by sale of the property specifically mortgaged ; 
arjd secondly, if the debt remained uusatisficJ* by the sale of tbe other 
prop'^rty in the possession of the judgnient-debtors, the judgoicnt croditor 
proceeded to have the morigaged property sold. After the issue of the sale* 
riotiQo:ition. and three days prior lo ihc date fixed for the sale, one of the 
judgment-debtors applied (o have the sale stayed, on the ground that an 
admini«tfation-suit waspending with respect to the property of his father, 
the mortgagor, and also asked that a receiver might bo appointed and 
arrangements m.ide for the purpose of paying ofl the mortgage debt and 
saving the property from being sold. t)n this application the Court passed 
an order staying the sale. 

Held, that such or<Uc was appealable, being a question arising between tbe 
parties to the suit in which the decree was passed aud relating to the exe- 
cution of that decree, and as such coming within the provision of cl. (c), 
s. 214. Act X of 1877 (Civil Procedure Cede). 

that the Court was wrong in passing such order, inasmuch as 
there wore uo reasonable grounds why a secured creditor should be debarred 
from enforcing his security pending the adniiinstration-suit. KRISTO- 
MOlllNY DOSSKE V. BAMA CMUHN NAO CMOWOUY, 7 C. 733*9 C.L.R. 
311 

((>) lieltcf a>A:.’d for in accordance with Statements in Plaint not forming a separate 
Prayer in the Plaint — General Prayer for Relief —Control of Execution.— 
.1, a joint owner of an estaio with B, saved the joint estate from sale for 
arrears of Government H^ vonue. in payment of which /) had made default, 
(or such purpose mortg iKing her shriro in tbe estate to E. A then sued 
contribution. Pending that suit, B again made default, and tbe 
was sold and purchased hy C, subject to incumbrances. Subsequeutly. A 
obtained her devreo against B. and assigned her decree to D, who obtained 
an order for execution and attached certain property belonging to i>. U 
and E then entered into an agreemeut with C, that they would release O 
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E xecuiion-^iConcluded). 

and tbu sbaro charged with payment of A's decree, from all liability, and 
that they would entrust the whole conduct of the exccutioQ>procccdiDgtt to 
C. iu coosidotatioQ of bis granting a perpetual lease of part of tbc property 
to D and E, Iu pursuance of this agreement, D and E granted a release 
to C, aud C granted a lease to E for binisoif, and it was contended, also, 
as benamidac of D, Tbe agreement contained a proviso that should the 
Court, in which the decree should be executed, of its own accord or on the 
petition of £. or his legal representative, notwithstanding objection on tbe 
part of D and E^ make any order directing tbo decree to be executed against 
tbe estate, then in such case D and E should not be bound by tbo release, 
and that it should be open to C to cancel the agreement. D applied for 
execution against the estate of tbe adopted son of U (wbo bad died), but 
subsequently abandoned all proceedings and transferred bis decree to tbc 
High Court to obtain execution against a bouse belonging to C, in Cal- 
cutta- Tbe adopted son and widow of B, in a suit brought against C and 
Uy objected to tbo execution- proceedings, and after paying tho sum due 
to D into Court, asked for an injunction staying all further proceedings iu 
execution until tbo bearing of tbe suit. 

Ucld, lhat D bad obtained, out of tbc lien directed by tbo decree, souio 
bonctit or advantage, which the platnlifls might have a right to have 
valued at the bearing, and that, iiotwithstandiug this did not form tho 
subject of a separate prayer in tbe plaint, tbo Court would grant tho io> 
junction. KRISTO MOIllNl^Y DOSSBY v. KahLY PliOSONNO OUObB, 
(5 C. 4B5-8 C.L.R. id 

(7) Seo ACT Via OK 1B6J (BCNOAL). G C. 554. 

(8) Sco Civil procbduhb Codk (act Via ok 185ii), 7 C. 107. 

(0) See l)i:cuKB.7 C ‘Jl. 

Execution of Decree. 

(1) Of decree, application for — See APPLICATION, 6 C. 203, 

(2) Arrest^ I^urdaliHitskiH Lady^EnUring Zenana^Cio. Pro, Code (Act X of 

1877), ss. 271, 33G, G10.*-lt is not necessary that a special order of 
Court should be made, empowering an olticer authorised to arrest a pur* 
dabuashin lady to enter tbe /^enaua of the house iu which she resides. 
Under s. 33G of tbo Civil Procedure Code, if the olHcor is able to enter tbc 
bouse, he may break into any rcom m tbo house, including tbc zenana, 
iu order to eticct tbe arrest. S. M. Kadumuinkb bOSSEE v. S« M. 
KOYLASIIK.VAJINBE DOSSKK, 7 C. VJ = \) C.L.H. 25 

(3) By High Court, Appollato Side— Sie HUiU COUKT, 6 C. 201 

(1) Civ. Pro. Code (Act X of 1877). >. 'Idi—Represefi'ative of deceased JIusband's 
Estale-^Formof Decree against Hindu IKidow.— A Hindu widow instituted 
a suit to recover possession of certain property belonging to her deceased 
husband, and that suit was di'tmisscd with eoiits. Tbe widow baviug died 
before execution for tbo costs was taken out, tbe duereo-boldor sought to 
take out execution against the next heirs of tho late widow's deceased 
husband. Held, that tbo fact, that the widow did not in bor suit sock to 
recover any interest personal to bcrsclf, but that sbo contracted tbo 
judgment-defit in tbe effort to recover a portion of her husband's estate, 
to which in it^ euliroty tbe next heirs of her late husband bad buecoeded, 
was sutticicnt to make tho whole estate liable, and would entitle tho 
deereo lioJder to satisfy his decree against “ tho legal representatives ' of 
tho Ule widow's husband, under s. 231 of .Act X of 1877. 

hi a decree against a Hindu widow, it should be slated whether the deeroe 
IS a personal decree, or one agaiu^t her as repros/ntuig her doeCjisod 
bU'^biUld. R.VMKlSHOlii: CHUCKEltHUTl'V V. K.\LLVKANT0 CUUCKBK. 
PUTTY, 6 C. iTD-sB C L.R. 1 

(5) Civ, pro. Code Llcl X of 1H77J, ss. 2JH and 311. — Wlicu a judguient-dcblor 
ba> died after dt«^rce. but Ijoforc apphciliou has been uiado to execute tbe 
decree, tbo Court, before directing tbc atlacbnieiit and .'^ale of any properly 
to proteed, mu .t i.-.suo a notice to tho party against whom the oxceutiou i.n 
applied b»r to show can u why the decree should not bo executed against 
bun, aud ito oiiiissioii to do ; j will invalidato tbc entire subi^equeut prc»* 
roedinp In Uie matter of the petition of UAMi/sbt HI DASbLi:. U^MEh- 
bURl \. DoortOAU Vbft LHATTEUJKt;, ti 0. i03-*7 C L R. 85 
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Execution of Decree — {Continued). PACtE 

(6) Court which passed the Decree — Civil Procedure Code (Ad X of 1877), as 

ainended bp Act XII 0 / 1879, ss. 223, Gi9 — Limitation Ad iXW of 1877), 
sch, it, art. 179, cL 4, — Per Gorlh, C.J. — S. 649 of the Civil Procedure 
Code, HS ameoded by Act Xll of 1879, which explaios the meaning of the 
expression the ''Court which passed the decree,'* does not exclude tbo 
Court which originally passed the decree as being a Court in which an 
application for execution should be made, but merely includes another 
Court. 

When, therefore, a Court which has passed a decree has ceased to have 
jurisdiction to execute it, the application for execution may bo made 
either to that Court, although it has ceased to have jurisdiction to 
oxccute the decree, or to the C^urt which (if the suit wherein the decree 
was passed were instituted at the time of making applicatiou to execute 
it) would have jurisdiction to try the suit. 

Per Field, J.— A Court docs not cease to be “ the Court which passed the 
decree*' merely by reason that tbo bcad*quarters of such Court arc 
removed to another place, or merely because the local limits of the juris- 
diction of such Court arc altered. 

An application for the transfer of a decree under the provisions of s. 223 
and the following section of Act X of 1877, is a step^io aid of the execu- 
tion of the decree within the meaning of cl. 4, art. 179, sch. ii of Act 
XV of 1877. Latchman PUKDKH v. MadDAN MOHUN SMYB, 6C. 

513*7 C.L R. 621 = 5 Ind. Jur. 414 ... 333 

(7) Debt payable by Instalments •^Failure to Pay — Limitation Act (XV of 1877), 

%i, art, 179.— The tonus of compromise in a suit for money* provid- 
ed that the debt should bo paid by monthly instalments, and that, on tbo 
failure to pay any three successive instalments, tho ontiro amount should 
be rccovorablo by application to execute tbo full decree. The decree was 
dated tbo 12th June 1875, the first instalment was duo in July 1675, and 
tbo last in October 1877. Default was made in payment of the Qrst three 
instalments, but tbo decree bolder did not apply for execution, and 
accepted subsequent payments. On the l3tb Decombot 1879, bo applied 
for execution for the amount then remaining due. 

Ueld, that the period of limitation proscribed by art. 179, scb. ii of Act XV 
uf 1877, began to run on tbo third default taking place, and that no sub- 
sequent payment could ^top limitation onco begun. A»mutuLLAH DaLAL 
V. KALLY OhL'UN MlTTEK. 7 0. 56*5 Ind. Jur. 525 ... 566 

(8) LiwifnfioH— Ciyif Procedure Code {AdX of 1877), ss. 230. 235, 236 aful 237. 

— In execution of a docrco passed more than twelve years boforo the date 
of tho Civ. Pro. Code (Act X of i877i. certain judgmeat creditors applied 
for tbo attachmont and bale of cert tin spcoilied property belonging to 
tboir judgment-debtor, previous to tho date on which the threo years 
allowed for such exocuiion, under s. 230, would bavo expired. Subso- 
quonlly, after the three years had elapsed, they died a fresh application, 
praying that certain otbor property of their judgment-debtor might be 
attached and sold in lieu of that specitici in thoir former application, and 
that tbo latter might be released. 

Held, at execution of tho decree was btrred by limitation. 

Per PKINSEP, J. — Under s. 230 of tho Civ. Pro, Code, it was intended by 
tho Legislature that a decree-holder, seeking to execute a decree passed 
more than twelve years beforct should have one opportunity to oxccuto 
that decree, and that, if ho fails to satisfy it on that application, any 
further application becomes barred. SKEICNATH GOOHO v. VUSOOF 
KHAN, 7 0. 566*9 C.L.R. 334 ••• 906 

(0) Limitatioft^ Appellate Courl^Privy Coufieil^Lvnitation Act <1X of 1871), 
sch. li. arts, 1C7, 100— .id VI of 1871, s. 21— Limitation AcHXW 0 / 1877), 
sch. ii» arts. 177, 179, and \H0 — In(cfcst, Rate of.— Tho term 'appeal' in 
art. 167 of sch. ii of tho Limitalion Act (iX of 1871) includes an appeal 
to the Privy Council ; and the term ‘Appellate Court' in the same artiolo 
includes the Judicial Committee of the Privy Council sitting for the pur- 
pose of hearing appeals from orders passed by British Courts in India. 

Where an appeal bad been preferred to ilor Majesty in Council from a decree 
of tho High Court reversing the deeroo of tbo Court of first instance, and 
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Execution of Decree— {Continued). 

the High Courtis decree was afTirmcd by an order of Her Majesty id Coud« 
cil, dated the 15th February 1873, and an apoUc&tioD for execution of the 
High Court's decree was made on the I7th November 1975. more than 
three years after the dite of the decree, but within that period of the order 
of tier Majesty in Council. 

Held, that, undor art. 1G7 of scb. ii. Act IX of 1871. the limitation of such 
application must be computed from the date of the order of Her Majesty 
in Council, and Gonseqaently that the application for execution was not 
barred. GOPAL Sahu Deo v. JOYRAM Tbwary, 7 C. G20*4 Shome 
L.R. 211*1> C.L.R. 402 

(10) Merger — Foreign Judgment^ Act X fif ISn , $s. 12 and 14. — The judgment 

of a foreign Court, obtained on a decree of a Court in British India, is no 
bar to the e&eoution of the original decree. PAKUKUDDEEN MAHOMED 
ASSAN V. THE OFFICIAL TRUSTEE OF BENGAL. 7 C. 82 

(11) Partial Safis/aefion under Arrat^etnents vuide by Court^Limitation — Sub* 

sequent Application for Execution.— In execution of a decree, an order was 
made by the Court, directing the payment of the rents of certain property, 
which had been attached, as they became due from the mukuraridar to 
the judgment-debtors, to be made to the decree-holder, to satisfy his decree ; 
and afterwards the cxecittion-caae was struck off the file. Subsequently^ 
default having been made by the mukuraridar in tbe payment of the rents 
of certain years, and tbo decree not having been fully satisfied, tbe decree* 
bolder applied for an order directing tbe payment of tbe rents which were 
in arrear to be made by the mukuraridar in accordance with tbe previous 
order. Notice having been directed to be served on the judgment* 
debtors, they came in. and pleaded limitatioD. 

Held, that, as tbe application was not stricly one for fresh cxocution, limita* 
tion could not apply, and that, as tbo effect of the order in the execution* 
proceedings was virtually to appoint the decree holder receiver under tbe 
provisions of s. 243 of Act VIII of 1850. and as tbo attachment was still 
in force, his proper course was to file a regular suit qua*roceiver 
against tbo mukuraridar. RAPHA KISHOKE Bose v. AFTAH ChunDRA 
MahATAI^ 7 C. G1 

(12) SaU in Execution— Material Irregularity— Civil Procedure Code {Act X of 

1877), s$> 274, 289. 311.— Undor ss. 289 and 274 of the Civil Procedure 
Code, it is necessary that a copy of the sale-proclamavion should beafiixcd 
to some conspicuous place on the property attached: and the omission to do 
so is a material irregularity within tbe ine;iQiDg of s. 311 of the Code of 
Civil Procedure. 

If it is proved that the price obtained for property sold at an ozocution .sale 
is greatly ioadequato. and if it bo also proved that there has beau a mate- 
rial irregularity in publishing or conducting the sale, the Court will presume 
that the irregularitv was the cause of the inadequacy of price, until proof 
is given to the contrary. KVLVTAIU CHOWDHRMN v. RAMCOOMVK 
OOOFTA, 7 C. 4GG = 9 C.L R. IM 

(13) Sale of Under-tcnure—Salc of other Immoveable Property of Judgment^ Debtor 

^lieng. Act VIII of 1809, ss. 59— Gl. — A judgment-creditor, who bas 
obtained a decree for arrears of rent due in respect of an under-tenure 
cran>ferablr> by its own title-deeds or by the custom of tbo country, is not 
hound to bring that under tenure to sale in execution before he can proceed 
against other immovo^blo prop-jrty belonging to his judgment-debtor. 

The case of Desataitilla v. Sa'Am Saear AH Khan, wbioh was 

dcridi i upon h. 105 of Ac*t X of IS59. 15 not applicabloto ss. 50— Gl of Bong« 
Act VIII of 1SG9. KIUSTO ram ROV v. J ANOKEE Nath Roy, 7 C. 748 
=:9 C.r..R. 321 

(14) Satisfaction, pleaof, in Civil Procedure Code {Act X of 1877), $s. 214 

and *258.— Where a decree-holder, doclartvJ to be entitled to possession of 
certain land, subsequent to do'^ree executed a pitti in favour of his judg- 
ment-debtor, who was then in possession, an I aftorwifds took out ozecu- 
tion under bis decree,— 

/{pIA — on an objection by tbo judgment-debtor that, under these circum- 
stances, ho was not entitle 1 to po » session— -th it sitisfiction of tbe decree 
not having been ontorol up. such objection could not bo doUt with under 
214 of the Civil Procedure Code. 
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Execution of Decree ^(Concluded), 

Held also, that s. 258 of the Civil Procedure C<iie deals with the adjustmeot 
of any decree, and not merely with the adjustment of a money-decree. 
BAIiA MaHOMRD V. WEBn, G C. 786-8 C.L. R. 36 

U5) See HINDU LAW (DEBTS), 7 C. 52. 

(16) See JURISDICTION, 7 C 410. 

(17) See Limitation act, XV of 1877, 6 C. 194. 

(I8j See Revivor, 6 C. 504. 

(19^ See SALE, 6 C. 350. 

Execution Proceedings. 

(U Me^ne Profits ^Am'yuni owarded in Execution larger than that claimed in 
PHint-^Court Fees Act (VII of I870j, s. 1 1, para 2.*^The plaintiff 
brouf^bt a suit for po-^session, and for a certain sum as mc^ne profits, 
which be assessed at three times the annual rent paid to the defendant 
by tenants in actual possesstoo of the laud. He obtained a decree (or 
possession, and the decree ordered that the amount of mesne profits due 
to him should bo determined in the execution-proceedings. On an 
investigation, a larger sum was found to be due to him for mesne profits 
than that claimed by him in his suit. The plaintiff, therefore, paid the 
excess fee as provided by para. 2 of s. Hof Act V£( of 1870 ; but held, the 
amount of mesne profits recoverable by him must be limited to the 
amount clai(Qod in the plaint. BaBOO.T.AN JHA v BYJNATH DUTT JHA, 
6 C. 472ss7 0 L.R. 539*5 Ind. Jur. 113 = 4 Shoine L.R. 9l 

(2) Withdrawal of— Sec MOUTGAOE DeCRRB. 6 C. 377. 

(3) l^roof of— See ONUS PROHANDI. GC. 268. 

Execution^saie. 

(1) Material Irregiilarit}f^Sale of n Portion of a Tenure— S /or Arrears of 

Rent ^.^[ortgage Decree ^Civ. Pro. Code (Art X of 1877), .s. 311.— 1'he 
mere (act that the amount of rent payable in re^pe^t of a tenure brought 
to sale in CKecution of a decree is not stated in the sale-proclamation, is 
not a lUitcrial irregularity within the meaning of a. 311 of the Civ. Pro. 
Code (Act X of 1877) though, if the amount of rent payable wore stated to 
be uioro than it actually w.as, that might constitute such an irregular- 
ity as tending to lesson the price at which purchasers might bo willing to 
buy. 

Where dccree.s for arrears of rent bad been obtained by fractional share^ 
holders tn a tenure, and in execution tborjof a lODiety of the tenure bad 
been sold, it appeared that the ocher moiety had been sold at the same 
time in execution of a mortgage decree against some of the judgment^ 
debtors in the ront susts, on au objection being taken to the confirmation 
of such sale on the ground that the whole tenure should have been sold 
in execution of the rent decrees, — 

Held, that all that the docrce-holdors wore ontitlod to have sold, was the 
right, titiCt and interest of their judgment debtors, and that they were in 
the position of ordinary crelitors having no lien on the tenure ; and that, 
c* onsoquontly, the mortgagor being entitled to enforce his lion against the 
moiety covered by his mortgige, the sale of the remiining in satis- 

f.action of the roat-docrcaH was a good sale, and could not be set aside. 
MOHKNDRO COOMAH DUTTv. IIEKRVMOHUN OO INDOO ail tsHAN- 
ESWARY DASKH V. QOPAL DAS DUTT, 7 C. 723 

(2) .SVe M0RT0AOK-15OND. 7 C. 714. 

Executive 0///cer. 

Order by — Sec OUDKU, G C. 88. 

Executors. 

Administration bond — Indian Snreession ^Icf (X of 1S6">|, s. 256 — Pre6nf#.— 
Executors, as well as ;i Imiuistr itors, are liable, under s. 256 of the Sjj* 
cession Act, to give a bind to the Judge of the District Court ()f thj dm 
collection, getting in. and administering the estate of tbs deceased. In 
(he m liter of the pHxtion o/ JUuaODhSU AKI l)AIU, 7 0. Si *G G.U L 30<. 

Ex •parte Decree. 

Sec HENT-SUIT, 7 C. 23. 
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Bx»parte Hearing. 

Of appeal— Soo APPLICATION, C C. 548, 

Extinguishment. 

Of righi— See Limitation act. IX op iS7i, gc .310. 

Fabricating False Evidence- 

See Penal Code (act XLV of ibgO), 6 C. 482. 

False Charge. vtu t 

(1) Dismissal of Compliinl— Prosecution under s. 2U o/ 

Igeoi — Criwinaf Proudure Code {Act X of 1872). ss. 144, 147, 3G8. 4 lO, 

and 471 .— Wherea charge had been prelecrcd against a person, and 
Magistrate, before whom it was hearl, after hearing the statement of the 
oompUinaot, but not those ol the witnesses, dismissed the complaint, and 
subsequently, on the application of the person charged, granted him leave 
under^ g. 470 to prosecute the complainant for bringing » false charge. 

Hell that the proceedings were not irregular, and that the Magistrate was 

;h\rS?ets\"dislctrin the proceedings to be adopted when a 
sancS; Ss glen under a. 470, and the institution by the Court jf >ts own 
motion of proceedings under s. 471. In ih^^natter of CY AN CHUND^R 
ROY V. PROTAF CHOSD0R DaSS, 7 C. 205*8 C.L.R. 2b7-4 Bhome 

f2l 7‘enaf Code (4ef XLV 0 ^ 1860), s. 211 — OpporfunUy o/subsfanftaftnjC/iar^e. 

Unon a trial for bringing a false charge with inteut to mjure, it appeared 
tbL the original complaint wts lodged in the Court of the Extra Assistant 
Commissioner and a local enquiry oy a ompatent police ofiicet was 
directed TheofTncr reported that the charge w^ falsa, and racoinmondod 
that the prisoner should be prosecuted. Tne Extr.a AssisUnt Commis- 
sooner ordered the papers to ba .eat to the Deputy Commissioner, who 
ordered the prosecution, and the prisoner was ccnvicUda w ij 

xw? th at tbeLnviction w;aa bad. The Extra Assistant Commissioner should. 

^ ‘ nf tho reojft o( ch'’ police, havo communicated Ks cootoats to 

prSnt an^Vnlded he"r an opportunity of substantiating her 

Inwinraml should then haved H ided the case. In the milter of the 

^:,7^,. "/S0KHINA mm. THB E>,l.KKS»V. GR.SH OHUNDBK NUNIH. 

7 0 S7 = 9 C.L.R. 387 = 4 Shome L U. lO 

(3) Prosecution for-See PENAL CODE (ACT XLV OF 1800). G C. 400 ; G C. 5H4. 

( t| To Court or ollicer having no jurisdiction -See PF.SAL CODE (ACT XLV OK 
1800). G C. 020. 

(5) See PENAL CODE (ACT XLV OF 18G0). « C. j82. 

(G) See PLEA. 7 C. OG 

of -See PENAL CODE (ACT XLV OK 1360,. G C. 1S2. 

2 n judi^-'' pro^^eedings-See EVIDENCE ACT ,I OK 1872,. G C. 7G2. 

3 s‘e I’ENAL ODE (ACT XLV OK ISGO). G C. 78‘J. 

(,) See SANi'TION TO PROSECUTION. G C. 410. 

Family Arrangement. 

Sec STAMP ACT ll OF 18|0). i C. 21. 

, .1 ^rirale-Easemenl-Limitalion Act llX of 1871). s. ■27-t/.rr for twenty 
leirs.—The righto, estaolisbing a private ferry and levying tolls is 

rccogoi/cd m J.— Twotity years is the shortest period 

^ wilhi.i which such a right of ferry can U established by user. 

Jir.VrKU J —Where the existence of a private rigal of ferry plying 
^'b^uvecu the lands of .4 an.l B is admitted by li. no question of user 
ih- issue lha: is nisei between Iho parties is not whether a 
7rie ferry exi'ts. but wbether Che recognised private terry which is in 
sieiico is the pr >puriy of A or B ; hut semolc. supposing such question 
f to in^o V ri«hi of pnvito forr v f* umot be Cht tbhsUc i iin in- 

,V feasible right bv I >ng user. PAUMBSIUUI PK0SK\D NAHMSBlNUfl 

V M\Ht>MED SVUD. G C. G08-^7 C.L.R. 501 = 5 Iriil. Jur. 117= t Shomo 
L.R. -24 
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Finality, 

(1) Sec Arbitration. 7 C. 16G. 

(2) Soe JUi^TICE OF THE PEACE, 7 C. 322. 

(3) Seo Land Acquisition Act (1870), 7 C. 388. 

(4) See Rent Suit, 7 C. 23. 

(5) See Res Judicata. 7 C. 727. 

(6) See SUIT, 7 C. 381. 

Final Order. 

Appeal Irom— Se 2 LIMITATION, G C. 22. 

Finding 

In judgment not embodied in decree— Seo Res Judicata, G C. 319. 

Foreign Judgment, 

See Execution. 7 C. 82. 

Foreign Steamship Company. 

See BAILMENT, GC. 227. 

Forfeiture. 

(1) Of holding— See LANDLORD AND TENANT, GC. 430. 

(2) Seo COVENANT, 7 C. 470. 

(3) Sec SUIT. 7 C. 5GG. 

Forgery . 

(1) AU^mpt to commit Forgery —Penal Code (Act XLV of ISGO). .95. 465 and 511. 

—A pers‘>Q cinnot be convicted of an attempt to commit an offence under 
s. r>U of the Penal C'^de. unle.^s the ofTeooa \yould have been committed 
if the attempt charged had succeeded. 

A pri^^oner, who was charged with attempting to commit forgery of a valua« 
blf' security, was found guilty by the jury of .attempting to commit forgery. 
The jury explained their finding by saying that the prisoner had ordered 
c^rtiin receipt f^rms to be printed similar to those used by the Beugal 
Coal Company, and that one of these forms bad actually been printed and 
the proof cor rcv'^ted by bim; th^t the prisoner had bad an intention of 
making such addition to the printed form as would make it a false doou* 
incut ; and that ho did this dishonestly and svith intent to commit fraud. 
'Pho Sissinns Judge sentenced the prisoner to rigorous imprisonment for 
one year under ss. 4G5 and dll of the Peusl Code for attempting to com* 
mit forgery. 

Held, that the conviction was wrong, and must bo set aside. In the matter 
ol (he velition of RiASAT ALl alias BaBu MiYA alias BODIUZZUMA, 
The Empress v, Rias 4T ALI a/ias Babu Miya alias Booiusumma, 
7 C. 352 » 4 Sbomo L.R. 155 8 C.L.R. 572 

(2) Sec Fraud, 7 C. 616. 

(3) Sec Penal Code (act XLV of i860). G C. 482. 

Form, 

Of decree against Hindu Widow — See EXECUTION, C C. 479. 

Formal Possession. 

See SUIT. 7 C. 418. 

Frame of Suit, 

See Partnership, 7 C. 423. 


Fraud. 

(1) Altering a Document— .Material Alteration^Dofid — Forgery . — A person, who 
had a bond executed in bis favour by one of three brothers, forged the 
signature of the other two brothers to the bond, and brought a suit upon 
it in its altered form iigimstthi thrus brothers. The forgery having been 
ostablisbod. the Court of first instance dismissed the suit as against all the 
throe dofoudants, and this de^isio i \y\\ allirmsd on appoil. On ssiond 
appeal to the High Court, — 

Held, th.at the decision was correct, as a material ^Iterati^u iu a bond is, if 
fraud ulontly made, sjtRcicnt to render cue bond void. 

A party wh-’ ba> Iho oiHtody of an inUrume'it m fcdc for hi< houefit is 
hound to preserve it iu its original state, and any material alteration of it 
will vitiate the instrument. 
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Fraud — (Concluded). 

Whore a person brings a suit upon a document which, when produced in 
ovidoncc. is found to have boon fraudulently altered to the knowledge of 
the plaiotiS, no Court ought to allow an amendment to enable him to 
succeed upon it in its original stale. GOGUN ChundBR GhosB v. 
DHURONIDHUB MUNDUL, 7 C. GIG — 4 Sbomo L.R. 187 = 6 Ind. Jur. 90 = 
9C.L.R. 267 

(2) See Constructive Notice, 7 C. 199. 

(3) See HINDU LAW (ADOPTION), 7 C. 178. 

Fraudulent Representations 

See Compromise, 6 C. C87. 

Freehold. 

Estates of inheritance— See DOWKB, 6 C, 794. 
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Fresh Proceedings. 

See DISMISSAL, 6 C. 523. 

Full Bench Reference. 

Sec PRACTICE, 7 C. 703. 

General Clauses Act (/ ol I86S). 

See PARTITION. 7 C. 318- 

General Prayer. 

For relief— See EXECUTION, 6C. 485. 


Good Behaviour. 

Security lor— See CRIMINAL PROCEDURE CODE (ACT X OF 1872), 6 C. 14. 

Goods. 

Sold under execution — LtwiloficK Acf (XV o/ 1877), sch. ii, nrl. 11. A porsoi] 
whoso goods are illegally sold under an execution, does not lose his right 
to them alibouRh ho mav have claimed them unsuccessfully in the exe- 
cution-proceedings. He may fallow them into the hands of iho purchaser 
or of any other person, and suo for them or their value without reference 
to anything which has taken place in the execution-proceedings, except 
tb.it under art. 11, scb. ii. Act XV ol iH77. ho must bring his suit 
within one vear from the time when tho adverse order in the execution- 
proceedings’ was made. SlJIbOO NARAIN SlNGll v MUDDEN ALLY. 7 
C. 608=-9 C.L.R. 8 


940 


Oo%'erninen(. 

(1) Rcveuue«p»ying Uads, SaU of— Soo SAbb:* 0 U. 3SU 

(2) Rovenuc-paying lands- Suit for-Seo LlMIT.VTlON ACT(XV OF 1877), 6C, blU. 

(3) Ryot— SCO RIGHT OF OCCUPANCY, 6 C. 19G. 

Grant. 

Prosuuiptiou of — Sco E.tSEMENT, 0 C. 312. 

Guardian and Minor. 

AunhcationforCerlilkale—GroundsJor llefuial-RujIU of Appcat~Acl XL of 
^ 1858 s. 23.— An application lor a coriilicatu under Act XL of 1858 

(which, if successlul. would, in cllect, prolong the minority of an mlant 
from eighteen to Iwcnty-oue). should not be graulcd when the alleged 
minor is admittedly on the point of attaining the age of eighteen, 
unless under parlieular circumstances, as whore very great wcakiies.-, 
of mind is proved, or where it is shown th.it there is .some absolute 
necessity for making such order. 

Any person who, being a party to proceedings t.ikcn under Act XL of 
185B is injuriously .iQccted by an order p.is.sed thereon, ia. under s. 2H of 
tbat Act, entitled loan appeal- In the ituilUr of the petition of NAZIRUN 
MUHAMDEE V. NAZIKUN, b C. 19-G C.L.U. 210 ... 13 


tiigh Court- 

(1) Appellate aide— Juribdktionlo execute Decree!>-Civtl Procedure Code {Act X 
' ^ of 1877), s. 64 ‘J. — Although the Higb Court in its .Appellate Side does not, 
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High Court— [Concluded). 

HS a general rule, execute iU own decrees or orders, yet this ciroumstance 
io no way aSects the vitality ol its jurisdiction in this rospocl) and it 
cannot therefore he included among Courts which have ceased to have 
jurisdiction to execute decrees as specided under s. G49 of the Code of 
Civil Procedure. HUBRO PERSHaD Roy Cbowdhry v. BHUl’ENDRO 
Nar.WN DUTT, 6 C. 201 = 7 C.L.K. 70 

(2) Power of, to order transfer — See ORDER, 6 C. 30. 

(3) See Suit, 7 C. 74. 

Hindu. 

Estate of -See LETTERS OF ADMINISTR.ATION, 6 C. 483. 

Hindu Law. 

1. — ADOPTION. 

2. — ALIENATION. 

3. — DEBTS. 

4 —Impartible Estates. 

5. — Inheritance. 

6. — Joint Family. 

7. — Partition. 

8. — Widow. 

9. — WILL. 

- — /. — Adoption. 

(1) Adoption oviong Sudras—Exetulion of Mutunl Deeds— Actual giving and 

taking of C/nW,— Althcuph it has been held ibat, in the cH.se of Sudras 
no ceremonies except the giving and tahiiig ol the child arc necessary to 
an adoption, yet it is not to be taken for granted, that such giving and 
taking can be completed by the execution of mutual deeds without more ■ 
but. sentble, that, according to Hindu usage which the Courts should 
accept as governing the law. the giving and taking in such an adoption 
ought to take place by the father handing over the child to the adop. 
live mother, the latter intimating her acceptancc'of the child in adoption. 

In this case it was found on the evidence, that it was not the intention of 
the parties to complete the adoption by the mere execution of the deeds 
SllOSHINATIl GIIOSE v. KRISHN.VSUNDARI DASI, 6 C. 381 (P.C.) = 7 
C.L.R. 313 = 7 I. A. 250=3 Sbome L.R. 231-4 Sar. P.C.J. 191 = 3 Sulh. 
P.C.J. 812 Ind. Jur. 689 

(2) Adopti07t of Grand nephew- Itejlection of a Son—Appoinlvient.-A grand- 

nephew may be validly adopted under Hindu law. UABAN Chundek 
BANEIUI V. HURRO MOHU.N CHUCKBRUUTTY. G C. 4 1 = (j C.L.R. 393 
— d Sbomo L. R. 149. 

« I ♦ 

\'6) Adoption by \Vidoio--Co7UmgehC Reversionary Heir^CoUusion- Parly (o suit 
to C07iie$t Adoption»—^A\iho\if(h a suit, to cootcst an adoption luado by a 
Hindu widow of a soQ to hor deceased husband, may be brought by a 
contiogont rovorsiooary heir, yet it is not the law that any one who may 
have a pon^ibility of aucceediog to the estate of inheritance held by the 
widow for her life is competent to bring such a suit. The right to sue 
must bo limited. As a general rule, tho suit must be brought by the pre- 
sumptive tever?5ionary heir.— that is to Ray, by tho person who would 
succeed to tho estate if tho widow were to die at the time of tho suit. 
But it may be brought by a more distant heir, if those nearer in the line 
of Huoccssion aro in collusion with tho widow, or have precluded themselves 
from ioterferiog, Tho rule laid down in Bhikyi Apaji v. Jagannath 
Vithal approved. Reference made to hooer Ooolab Sing v. liao Kurun 
Sing. 

If the ncacost heir had refused, without sulli'^ient c<iuse, to institute pro- 
ceedings, or if ho bad precluded himself by his own act or conduct from 
suing, or bad colluded with tho widow, or haJ concurred in the act 
alleged to be wrongful, tho next presumable heir would be. in respect of 
bis iotorest. competent to sue. In such a ctsc, upon a plaint stating tbc 
circumstances under which the more disliut heir claimed to sue, a Court 
would exercise a judici«fcl discretion iu dotoruiiuiog wbetbei' be was or was 
not competent, in that respocl. to sue ; and whether it was requisite or 
not« that any noaror heir should be made a party to the suit* 
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Hiadu Law—i.—Adop(lon^tCo}tcliuUd). 

In a 8uU to have an alleged adoption sot aside, ibe plaintiff, a minor, 
tlirougb his gaardiao, cUimed to su^, on the strength of being tbe adopt- 
ed SOD of tbo busbaod of a daughter of a brother of tho father of the 
deceased, under whose authority the adoption was alleged to have been 
made by tbe widow, the defendant. The Judicial CommittiCi without 
deoidiug that, as an adopted son, this minor bad tho same rights as a 
naturally boriv^ou, and without deciding that be would have been entitled, 
in default of nearer relations, to succeed to the estate of inheritance, after 
the death of tbe widow, pointed out, that be could only have succeeded as 
a di'^taut bandhu, and thit he bad not a vested but at moet a contingent 
interest. And held, ihiM there being, in fact, heir< nearer in tbe lino of 
BUccessioD than this minor, the grounds of his compoicnceto sue in res* 
poot of bis interest, assuming that interest toexi^^t, should have been made 
out in the manner above indicated. RaKI ANANO Kunvvar v. TBB 
COURT OF WARDS, 6 C. 764 (rC.)*8 C.L.R. 3H1«BI.A. 14*4 
Sbocne L.R. 78*4 Sar. P.C.J. 195*5 Ind. Jur. l6l*R:i6que and Jack- 
son's F.C. No. 63 

(4) Frauds Adoptive Son claiming Share in Estates alreadf^ vested in another before 

the Date of the Adoption , — Shortly before bis death in 1862, d, by bis will, 
gave his widow power to adopt a son, In consequence of fraud on tbe part 
of D, tbe SOD of a brother of in suppressing this will and setting up 
another, tbe will was not proved until 1874, when the widow exercised tbe 
power. C, the widow of another brother, bad died in 1867, and D bad 
succeeded to her estate Tbe adopted sou now sued by bis mother to recover 
a half share in C's estate, alleging that bis adoptive mother, in conse- 
quence of tho fraudulent act of B in suppressing the will under which tbe 
power of adoption was given and in sotting up a false one. was unable to 
exercise tho power of adoption before the death of C. and that thus he bad 
been deprived of tbe opportunity of succeeding to C's estate. 

Ueldy that although B bad committed fraud in suppressing tbe will and 
setting up a false one. and bad so placed obstacles in tbo way of the adop- 
tive mother of the pJaiutiQ taking a son in adoption earlier, yet that, as 
the plaintiff was not in existence at tho time tho fraud was committed, such 
fraud W/iH too remote so far as it affect«*d him, and that ibe Court as a 
Court of Hquity could not disturb tbe estate which had already vested in D, 

Tbe right to succession is a right which vests immediately on the death of 
the owner of the property and cannot under any circumstances remain in 
abeyance in expectatio n <>f tbe birth of a preferable hi‘ir not conceived at 
tho lime of the owners death NJl.COMUL Lahuui v. JOTBNDHO 
MOHUN Lahuui. 7 C. 178«8 C.L.H. 401 

(5) Inherit ince -Adopted Son —An adopted son is not precluded from inheriting 

tbo estate of one relutcJ linoilly, although at a distance of more than 
three generations from tbo common ancestor. MOKUNDO LaLH KoY v 
BVKUNT NATH ROY, 6 C. ^89*7 C L.K. 478 

(6f Inheritance — Adoption — Succession of adopted Son to Relatives of adoptive 
J/of/ier.— AccorUing Co Hindu Law, an adopted soci t ikes by inhcruance 
from the relatives of his adoptive mother to the same w ly as a legitimate 
son. UWA SUNKKH MOITUO v. KAUI KOMUB MOZU.M 1) AU, C C. 250 
{l\li ) »7 C.L.H. \ 15 
2.^ Alienation. 

(1) Alienation by \ytdow — Grounds supportituj charge on the Inheritance by a 
Widoiv for her Debt. — In t^a□sactioll^ vucb the alienation by a widow of 
her estate of lubentancc derived from her hu.sband, any creditor, necking 
tn enforce a charge on such estate, is bound, at loast. to ^bow the nature 
of the transaction, and to <how that, in advancing his^ money, bo gave 
credit, on reasonable grf^unds. to an assertion that tbo money was wanted 
for one of the rcccgnizod neccshitiGs. The principle is, that tbe lender, 
although be not bound to see to the application ol the in<i|u‘.v. and does 
not lo>o bib rights, if, up ai bona fide inquiry, ho has been deceived as to 
tbe oxistonco of tbe iiece&sily which he had rca'^ooiblo grounds for 
supposing to exist. >nll is under .in obligation lo do corlain things. ThtbO 
are to innuire int'» the nocessiiv for the loiri and io satisfy himself, as 
well as ho can, with referenic to the pirl^o. wilb wlxim ho is dealing, tlial 
the horrowcf is aMing in ihe p<rlioular instance f^ r the benefit ol iho 
estate. Thi^ inu ipW, laid down in Ilunooman Panday v. 

.\/U5.srtm<W Bubooee Koonu tree, in regard to I he manager for au 

infant, baa been .ipplied also to alienationD by a widow of her estate rd 
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Hindu Law~2.— Alienation— {Concluded). 

inhcntaQce, and to transactions in which a father, in derogation of the 
righis of his son. under the Mitakshara law. has made an alienation of 

Prasad v. Run Bahadur Singh, 

T 5' T® 5^1 = 8 I A. 8*4 Shome L.R. 81 = 4 Sar. P.C. 

J. 2ia»5 iQa. Jur. 157 

Vi) Impartible Raj — Chota Nagpore — Limitation Acts (IX of 1871) sch H 

“• 127.— The fact that the 

Kaj ot Ohota Nagpore is an impartible one. does not prevent the ilabaraia 
for the time being from alienating a portion of it in perpetuity. 

Lnder Act IX of 1871, sch u. el. 127, the limitation for a suit byanorson 
excluded from joint family property, to enforce a right to share therein 

plaintifi claimed and was refus- 
slh ^^ T' Under Act XV of 1877. sch ii. cl. 127. the limitation for 
such a suit IS twelve years from the time the exclusion becomes known to 
too pJAiDtla. 

oy •Alt’Or Act is shorter 

Act. within the moaning of s. 2. 

R ^ARAIN KaoOTIA v. LOKBNATH KHOOTIA, 7 C. 461 

* J O.Ij.K. 'i4o 

(3) Miiakshara-^rtg^^^^ o/ Interest of o»« of several 

S 1 icllt w a Asfafe.— In a suit on a mortgage against a member 
of A joint Hindu family governed bv the Milakshara law. the whole of the 
interest of the joint family in the estate was decreed to the mortgagees, 
who subsequently obtained possession of it. Afterwards a suit was brought 

morio family, who had attained majority prior to the 

mortgage, to set it and the decree a.sidc, so far as he was concerned, and 

V the joint family property. 

antecedent debt was notin itself 
sufiicient to bind him, and that the alienation was not good as against 

o ^'n h t could bo shown that he had either expressly or impliedly 
given his consent to the mortgage. Ul’OROOr Tewauy v Lattv 
Bandimice Suhav, 6 C. 749 = 8 O.L.R. 192 = 4 Shome L R 42 

(4) Sec Hindu Law (\Vido\M, 6 C. 198 ; 843. 

J. — Debts. 


Page 


(1) Mitakshara— Liability of Son to pay Father's Debi.%.- Under Mitaksbara law 

the fa'tho^r- lifc^ Commitlec, ilie payment, oven in 

tWnlrf ^ a anlcccdent aebt due by him. is a pious duty on 

tn rrivs ^ >«• therefore, such a necessary purpose 

® R.. V ^ morlgrige by iho father as against bm minor 

, 1 . I ""tecedentdobi. mcansadobt antecedent to the transaction.— 
t u., Ihe sale or mortgage purporting to deal wjib the property 

“Jono. whore the sons are made 
parties, the decree would bo good as against the sons, oven though Iboy 
n ay have been adult when the debt (assuming it was not lor immoral 
purpose.-.) was incurred, and (be whole property would be bound, uotwitb- 

M?lakTbarr^*‘’ tbo 

of ancestr.il prop. rly the son is equally liable for his father’s 
debts, if not meurred for immoral purposes, as lor his own debts. The 
mtcrest of an adult son. howc-ver, could not, ordinarily, be aflected by a 
QOCTCo the /rttber aloiio. ^ 

Where, however, an adult sod. allbougb neither an executant oi the bond 
OD which the suit was brouj^ht, nor a party to sucb suit, yet was shown to 
be lumscif hiible for a lar^e proportion of the antecedent debt due on the 
bond, and by his conduct h^id made it apparent I bat ho approved of and 
lully acquiesced in the sale of the whole ancestral property, and moreover, 
that he a Jowed the mortgagee to take arid remain in possession for up. 
wards ol eleven years and to go to expense in paying oO encumbrances on 
1)0 estate, It WHS, m a suit by the son to recover bis sbaro of such 
ancesifal property, heli, that ho was not on tided to succeed, Under tbo 
ciroumstauccs the son ought to have been made a party to the suit 
brought by the mortgugeo. 

'rbo principles laid down by the Privy Council, and in the Full Jkuch case 
of Luchtnu7i Z)aAs v, Oiridhut Chomiry bv ibc High Court, discussed. 
LALJI:K SAUOY v. FAKKI.lt CHANU. 6 C. ]ij6 = 7 C.L.R. 07 
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Hindu Law ^3 .^Debis ^{Coytcluded}, Page 

(2) Mortg-tge of Ancestral Estate by Father for Family Purposes -Atiachment 

of Droperiy in Ezecution o] Decree— Death of Judgment- Debtor prior to 
a decree od a mortgage was obS'iined agaiuHt the father of a 
jo at Hiadu family governed by tbe Mitakshara law. the debt having beea 
incurred for j)int family purposes, and in execuiiOQ thereof the joint family 
property was attached, but prior to sale the judgment-debtor died ; in a 
suit subscquoutly brought by the othjr m*2mbers of the joint family, 
praying for a partition of their shares, and for a declaration that such 
»h ^res were not liable to be sold in execution of the mortgage decree, 

Held, thit there could not b^ a partition as between a person already dead 
and his sons, and that the whole of the ancestral property was liable for 
tbo mortgage debt, the only declaration to which the plaintiQ.s could bo 
entitled being, that they were not liable to pay the debt. GODUiiDHON 
LALL y. SINOBSSUU DUTT KOBR, 7 C. 52«8 C.L-R. 277*6 lud. Jur. 

524 ••• 583 

4,— Impartible Estates, 

See HINDU Law (alienation), 7 C. 461. 

_ , . mS.^Inherltance* 

(1) Mitahshara— Definition of Sapinda^ Sister's Daughter's Son— A sister’s 
daughter’s son is an heir according to Mitakshara« 

The author of tbe Mitakshara, in verse 3, sec. 6, Chap II, uses the word 
'* sapinda” in the sense of "connection by pirticles of one body,'* and nut 
in tbe sen^e of “connection by funeral oblations." 

In order to determine whether a person is a " aapinna" of the prep >^ltus, 
witbin ihc mciuing of the defi*iition given by the author of tbo Mitak- 
.shara in Achrakanda (chtpter treating of ritutUj, it is necessary to see 
wbetber they are related as '*sapinda>" to each other, either tbrnugb 
them.selves or through their mothers and f^tbcis. UmaID BahM)URv. 

UDOI CHAND nhns MUNMUN, G C. 119 ^F.B )*6 C.L.R 600*6 IrjJ Jur. 
585»3Shome L R- 146 ... 78 

u) See Hindu Law (Adoption), 6 C. 266; 289. 

(3) See HINDU Law (Will). 7 C. 238. 

a . Joint Family^ 

(1) Suit by members of, in partnership — See Parties, 6 C. 815. 

(2) Sec HINDU Law I ALIENATION), OC. 749. 

13) SjO JURISDICTION. 7 C. 739. 

^ 7.^ Partition. 

il) Grandchildren— Itighi of grnndynother to 5/<are.— In a suit for partition 
among tbe inembors of a joint Hindu family, consisting of the heirs, in 
diGefont dogrets, of five brothers, a decree for partition according to cer- 
tain proportions was made, Hubjoot, so far as the decree a/Toctod properly 
derived through the oldest hroibor. to maintenance for his widow .1. 

Among other parties to the suit were /i, tbe grar.d. daughter by the cldost 
'ion of A, and C. her second non. C died in 1860, leaving a widow 1) auJ 
four infant sons 

4 who was not party to the partition .suit, now sued B and D and the infant 
flOD^ of O for a declaration that »hc, as such widow and mother, was enti* 
tied to a sh^ro in tho partitioned pr>pcriiea equal to those of her grand- 
daughter D, a..*", her graud-oiH, the infant sios of C. 

Held, that such a suit would Me. it not being a «uit fur ptrtiiion 
exclusively among grindsous, and that A was entitled to an equal 
^hare with her graiid-df..n'htor and grandsons in the properticn which, 
under tbe pirtitiou decree, t^ id been aHott*^d to tbe representatives of her 
luisbaod and to a life-inlcrest in tbi> • uomeol ibo property remaining 
iinpartitioued- Si RROSOONDERY i>\MIA v liUSSOOMUTTY IMIUA, 7 
C. 191*0 Ind. Jur. 32 ... 072 

(2) Mvior — Partition^ Specification of Shares under l^and Registration .'rt 

' ilUng. Act Vll of 1870) -(Vrfi/icafe under Act XL o/ iKSS.—i?, a Hindu 
govortied by tho Mitak-hira Uw. died, leaving tw> minor sons. xtx'i K, 
and also a widow L nni twr> inioor eons by h»»r ; tbe mother ol J ad K 
iiaving predecot^od him On attainirig majority, the Cmuti r,f Wards, 
which bid taken p')s-e**?.ioii nf all the property , with I r w from the maii.igo- 
mont . and L then appli**d uo<lcr Art XL of 185^, and obi lined a cortiticatc 
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Hindu La\v^7, - Partilion--{Concluded) 

Viith respect of the shares of K and her two minor soos. Sub equently K 
having attainel majority^ his sharo was excluded ffnm the operation of 
the Certificate. On the death of J. k»'aving his widow, and an infant 
son by her, H applied for a similar oert^fi^ne, under Act XL of 1S58» with 
respect to the property of her sou, aud it appeared that K was incapable 
of managing the property. 

Heidi that though the certificate granted to L had been improperly obtain' 
cd. H was not entitled t*> one, hs, no partition having taken place since 
B’s death, the property was stUl the joint fimily property. 

Held also, that neither the granting of the cortifioito to L, nor the registra* 
tioQ of the specific shires of esch of the co*owners under the provisions of 
the Land Registration Act, amouoted to a partition, such as to justify the 
Court in granting tbo certificate asked for HOOLASB KOER v. KassEB 
PUOSHAD, 7 C. 369 

(3) Trusts A(freement restraining Partition ^Right of purchaser of Share — 
Trust for idol * — By an agreement entered into between five brothers, 
who formed a joint Hindu family, it was provided, that none of 
the parties, ** nor their representatives, nor any person, should be able to 
divide the real and personal property belonging to the family into shares; 
that, while the male descendants of any of the brothers lived, the sons of 
the daughters of the dcceas<‘d persons should not be entitled to the real 
and personal properties, nor to the proceeds thereof; that none of the 
nrothers, nor any of their male descendants, should bo able to adopt a son; 
t*i It during the 1 of tbo brothers, or of the one of them who should 

be the last Nurvivor, their earnmes should bo regarded as j )int property, 
and that, if any brother or son of a brother separated himself from the 
family, bo should onls pot Rs. 20.000 as his share.” The agreement 
further provid'd for the mtintcniucc of widow-i and infant children, and 
that the sum of two lakhs of rup<^es shouli be fc\ken from the joint khatta 
for the purpose of carrying on certain businesses. Tbo family dwelling- 
house had belonged to the mother of the brotbors. She made a gift by 
do«dof the house and hinds and bouses appertaining thereto to an idol, and 
appointed her soos managers, and directed that they should live in the 
house, and should not have p>wcrt> pi'tlti)!) or alienate luy portion of 
the properties sotticd. The deed contained provisions as to the dispisi 
tion of tbo profits arising from the lands and houses, viz., to provide 
accommodation (or the families of the managers, and to invest the surplus 
in the parcaa<c of lands in the nimo of the idol. 

A son of one of the brothers sold his share in the family property. In a 
suit by tuo purchaser (or partition and an account of the property,— 

Held, that the goneral scheme of tbo arrangoinont between the brothers 
was sueb as could only be binding upon the actual parties to it, not upon 
a purchaser from one of the parties, and a fortiori not upon a purchaser 
from tbo heir of one of the parties. 

The object of the arrangement was to settle the family property upon trust 
for the iiiiintonanco of tho members of tbo family born and to be born. 
This could not be done by a gif^-, and what cannot be done by a gift 
cannot be done by thu intervention of a trust 
Tho owner of property rinnot by mere ontract during his life pros*ent bis 
heirs from partitioning proportv after his death, and such a prohibition 
is not binding upon an assignee of the heir. 
field also, til vt there was a gool gift of tho family dwolUrjg'house to tho 
idol, and ihU tho pi lintifl wis n^tcat^tb’d to any share therein. R.tJEN- 
DBU DUTT v. SFIAM CFIUND MimCR. 0. 106* 

•S.— Wtdow. 

(1) Monetf borrowed to defray ( Irani d laghter' s Marriage Exf}en%es— Liability 
of Reversioner . — \ Hindu widow borrowed a .sum of money for tho pur* 
p >se of defray I rig tbo m uriage expenses of a grani-daughlor, tho child of 
•A son who had predeceased hi- father. 
field, that such sum. although it could not properly be considered a charge 
on the grandfath'^r's estito, yot was one which was legally recoverable 
from the heirs, who. on the death of the widow. sncju*odod to the posses- 
sion of <anU estate- RamCOOM\u MITTER v. ICIMMOYI Dasi. G C. 3G 
= 6 C.L.U, 129 = 5 Ind. Jur, 579 
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Mladu Law — 8. — WMow ^{Concluded), 

(2J Suit to set aside- Alienation by Hindu IFidow— Suit to restrain Hindu Widow 
from committing Waste—Vontingent Reversionary Interest. — Petsoos 
having ft coiitiog^nt reversionary interest in lands, wxpectaot on the death 
ol a Hiodu widow, though they cannot sue for a declaration of title to the 
lauds as against third persons, may sue as presumptive heirs to set aside 
alienations of the property made hy the widow, upon the ground of there 
being no legal necessity for such alionations, or to restrain her from com- 

milting waste. 

Unless such suits could be brought, it might be impossible, if the widow 
lived to a great age, to bfiif.< evi Jo ice after her d.;ir h to prove that there 
was no legal necessity for the alienations. Nor would it be possible to 
nrevent the widow fr im committing irremediable mischief to the estate- 
CHOTTO MISSER V. JEMAK MiSSBR. 6 C. 198 — 6 C.L R. 588 = 3 Shomo 

L.R. 153 

(3) Form of decree against. — See EXECUTION. G C. 479. 

(4) See HINDU L\W (AI/IENATION). 6C. 843. 

(5) See HINDU LAW (Will), 7 C. 288- 

(G) See Right. Title and Interest, 7 C 357. 

fU Adoo'Zn-Failure by Widow to adopt^Inheritance. Widow’s Right to.— A 
bu.sband’s express authorizUion. or even direition, ti adopt, does not 
constitute a legal duty on the pari of the widow to do si, and for all legal 
purposes it is abso’utely non existent till it is acted upon. 

A widow’s refusal to comply with such i Itrcction is no ground of forfeiture 
as regards her rights of inheritance. 

When a Hindu, by his will, gave his widow authority to adopt, if necessary 
from one to drcsdatlaka sons, and she. having ii-.-glectod to do so. brought 
a suit to recover possession of hei husband’s pr iperty and for an account 
of the administration, against the administrator of the ostaie, after having 
ineffectually attempted to get the letters of administration recalled and 
fresh letters granted her as heiress of her husband. 

Held, that she was entitled to the 

DAUEK V. 3OUR0BINEB D.VBEB. 7 C. 283 = 9 O.L.R. 83 

CIS Canstrii-tion of Will-Restriction of Gift to Male Descendants loid-How 

(2) CoMt construed. -A gift by w.l upon condition that the 

Soot matter should disojul 1 1 hoirs male only, is void by Hindu law. 

Bv h.s will a Hin lu tiuvtoc male .a gift of cJrt.in immoveable pioperty 
to bis nopho.vs md their descjndiuts in tbo mtle line with a condition 
!bit ’■ifanvofthcmdiech.llless, ih.io his share shill devolve on the 
surviv.rs of my neph -ws and th nr male dei.cendauts, and not on their 

Other beird.” ^ i 

Held that the gilt was bad in so far as it restricted the subject matter o 
the gilt to m lie descendants, but that the language used relating to the gil 
over tc the tcst.itor’s surviving ri-phew or nephews, was not .nconsisleot 
?vUh the iiit»nli m ol the testator that the whole augmented share should 
ows to tbo pl.imtitf. the sole surviving nephew ; but that haying regard 
I, the doctrine freoueiUly acted upon by the Courts of India, he was only 
to . life-esMte therein. SHOSHI SHIKHURESSUK UOV v. 
StOKESSUR ROY. G C. 421=5 Ind. Jur. 3G5 

ill Cf,nstructionn/-Use o! Words ’■ putra po.lradi hrame --Condition subse. 

nuent .In,i will, the words”p«frnpo«fi.idiArame. recogni/.ed as apt for 

inbcritance. do not limit the succession to male 
deL-mlaots. iiu.l will include l.-m ile hcir^ of a feiii Go. whore by law the 
estate would de-ceud to such bl-lr^. 

The will of a Hindu, who died loiving only a widow, a daughter’s daughter, 
and a brother, directed as f illows : — 

‘•7 II no d.vu«hier or daughter’s son of mine should be living at the time 

of the death ol my wile, thi n my grand-diughter (daughter’s daughter) 
«b-ill boei.-ina the proprietress ol my property and shall romaiii in undis- 
puted possession thereof, ’ putra poutradi krame.' 

•• ft If the death of my wife should take place before my daughter’s daugh- 
ter arrives at majority and bears a son, then the whole ol the estate shall 
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Hindu Law — 9.^WIII ^{Continxud)> PAQR 

rtm^iu in charge of the Court of Wards until she arrives at majority and 
bears a son. 

^'9 It my diugbter's daughter should be barren or asonless widow, or if 
sbo should be otherwise disqualified, she shall not become entitled to my 
property, but shall rocei^^ean allowance of R$. 300 per mensem for her 
life. 

^**20. If no son or daughter should be born tome, and if my daughter's 
daughter should die before she bears a son. or if she should be barren or 
become a sonless widow, or be otherwise disqualified, then the whole of my 
properties shall pass into the bands of the Government.'* 

The will further directed the use of the money by the Government in that 
event, for certain charitable purposes. 

In an administration-suit brought by the Soorctarv of Slate in Counoil 
against the testator's brother, wife, and grand-daughter, for the carrying 
out of the trusts of the will,— 

Ileld^ that clause 7. if it stood alone, would confer an absolute estate on the 
daughter's daughter on the death of the widow ; 

That the disqualification in clause 9 must come into operation, if at all, at 
or before tbe death of the widow ; and tbit it was unnecessary to decide 
whether, if they had been conditions subsequent, they would or would not 
have been in violation of Hindu law ; 

That clause 20 svis supplementary to clause 9. and that by it the gift over to 
the Goveromont was to take effect, if at all. immediately upon the widow's 
death, in the event of the graa 1-diugbter dying before her without having 
borne a son. or in the event of the gran ^’daughter being disqualified at the 
d^tc of such death. 

One possible event not having been provided for by the will, viz , that of 
the grani-diught'^r pr»adsc *%sing the widow, hwlng borne a son, their 
Lordships did not decide whit would happen on the occurrence of that 
event. The rights of a son yet unborn would not. in tbo case supposed, be 
aficjtcd by any judgment in these proceedings. Ramlal MoOKRHJRE v. 

THE SKCUKTAUY OR STATE FOR INDIA IN COUNCIL, 7 0. 304 (P.C )» 

8 I. A. 46»10 C L R 349*4 Bar. P.C, J. 225-5 Ind. Jur. 327 744 

(4) Estate Tail — Accumulation . — A Hindu, by bis will, directed that bis estate 
should remain intact, and that the profits should bo applied, in the first 
place, towards performing religious duties ; and he provided that bis 
immoveable property, business, and the capitil sto^k thereof should also 
remain intact, and that his heirs, sous* sons, and great graod.sooa in 
succession, should be entitled to tbo profits, no person having any right of 
alienation. The testator thou provided that his eldest son should act as 
manager and sbevait, and prepare accounts ; and that he should have no 
power of alienation Ho then made provisions for tbe payment of Gov- 
ernment revenue, and declared that, of the surplus profits, siz-sixtoentbs 
should be applied, in part, towards tbo worship of bis ancestral deities, 
and the residue towards tbo mainteoinco of all tbe members of the family 
and religious ceremonies ; the remaining ton sixteenths to bo carried to 
tbo credit of bis estate. In case of dispute between his oldest son and the 
testator's third wife, tbe mother of the testator's minor childrcu. tbo 
testator diro<*^ed that his eliest son should receive fivo-dixtoontbs of tbo 
ten annas share ; if another son should be born of the testator's third 
wifo. the retnaining olovcD Sixtecnths was to go to her sons. If no son 
was born, then tho eldest son was to take five and-a-balf^sixteentbs. and 
tbo sons of the third wife the remaining ton and a half-sixtoontbs. abso- 
iulcly. as long as family remained joint ; the expenses of the dets/tevn 
.ind uiaintenanco of tbo family were to bo defrayed from the six annas 
share. In case of separation, the shares of the sods were to be placed to 
their respoctivo credits every year, each son on attaining majority to be 
entitled to his share. 

The testator then provided thtt. in case of separation, his sons (with the 
<‘Kcontiori of the landed properties and capital stock of the business, and 
tbe articles used by the idols) .should bo at liberty to tako the moveable 
property absolutely, according to tho conditions laid down for the division 
of the ten annas share of the profits. Ho then provided for the main- 
tenance of his third wife and minor sons out of the six annas share, each 
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Hindu Law~9 . — WIII—(ConcltuUd). 

son on altiitniog majority to bo entitled to bis share under the will 
absolutely. After providing that his sons should live in his ancestral 
dwclling houso, but that noQO of them should have any power of aliena- 
tion, tlio testator directed that, if any cf bis heirs died without male 
issue, the widow of such heir should receive n).siatcnanco only, and that 
his grandson by a daughter should get nothing, but his share should go 
over to the surviving sons. The testator finally directed that his eldest 
.son, sons’ grandsons, and other heirs in succession, should perform the 
duties of kurta and sbevait. 

In a suit by tho widow of one of the testator's sens by his third wife, seeking 
to recover such a share of the testator's property as she would have been 
entitled to in case of intestacy, — 

Beld, that the intention of the testator, in disposing ol the profits of the 
six annas share, was not an intention to create a valid estate in the corpus 
in favour of any individual, but to tie up such corpiis and to give the pto- 
fiis only to bis male descendants : Of. in other words, to create a sort of 
estate in tail male in the profits, and the bequest was void. 

Beld, also, Ibat tho disposition ol the ten annas share of the prefits was 
void there being in one event a direction to accumulate for over without 
a disposition of the profits : and in the other event, the gift was void for 
the same reasons as the gift of the six annas share. 

Held, further, that tho disposition of the family dwelling house, save in so 
fares it prohibited alienation, was good, and thit there was a suflicicnl 
disposition of tho moveable property. SnoOKMOY ChUNDE« Dass v. 
MONOHARl DASSl. 7 0. 269 = 8 C.L.R. -173 

Holding. 

J-’orfeiture of - See LANDLORD AND TENANT, G C. 433. 

Holding Over. 

Sec NOTICK, 7 C. 710. 

Husband and Wife. 

See Maho.medan Law (Maintenance), 6 C. 63i. 

Husband’s Estate. 

Koprosciitativc of— See EXECUTION, 6 C. 479. 

Idol. 

Trust for-Soe HINDU LAW (PARTITION). 6 C. 106. 

Illegal Gratification. 

See EVIDENCE, 6 C. 655. 

Ill-treatment. 

Of iunatic-Sce ACT XXX OF 1858 (LUNACY. DISTRICT COURTS), 6 L. 539. 


Illustration. 

See EASEMENT 7 C. 132. 

Immoveable Property- 

Of Hindu. Adraini8tr.aioiito-Soo LETTERS OE ADMINISTRATION. 6 C. 483. 


^”^ oTpouJr Report by rcforcuco-Sco CRIMINAL PROCEDURE CODE (At T X OF 
1872), 6 C. 835. 

^"*^sX*CmL^i'UOCEDURE CODE (ACT VIll OF 1859), 7 G. 107. 

Infant. 

Sec Minor. 7 C. 140. 

^"^”™!rTsil.c.ii-SceEVlDi;NCE ACT a OF 1872). 6 C. 762. 

I nformalluii and Belief. 

Statcmuit.. in Plaint o.i-8ee PRACTICE. 6 C. 676. 
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Injunction. PAGE 

(1) In Civil suit— See PENAL CODE (Acr XLV OF I860). 6 0. 445. 

(2) RestfiiiDing Attorocy from chant^ing sides — See PRACTICE, 6 C. 79. 

(3) See ANCIENT LIGHTS, 7 C. 463. 

(4) See RELIGIOUS ENDOWMENT, 7 C,767. 

Inundation, 

See Damages, 7 C. 505. 

Insolvency. 

(1) Vesting order — Attnchiyient before Judgment after Veetiyig Order,— An attach- 
ment before judgment has no olTect igain«%t the Official Assignee, who 
holds tho property of the judgment-debtor'^ under a vesting order of Court 
made before the order for attachment was passed. MILLER v. MON 
MOHUN ROY, 7C. 213»8 C.L.R. 213 ... 686 

(2j See APPEAL, 6 C. 168, 

Insoh ent Act ill and 12 VIct., c, 21), 

( 1 ) S. 23 — lieputed Ownetshxp^Possession, Ordry, or Dif’po>xtion^ Consent of 

True Otcner~P<irtner outof Jurisdiction-- Mortgage of Chattels ^Priority, 

In 1878, the members of the firm of A and Co. mortgaged the live and 
dead stock, chattels, and oflocis belonging to the firm to B, the mottgigo 
deed containing a clause to the eQeet that as long as there was anything 
due on the mortgage, the mortgaged propertv should be treated and ooo* 
sidcred as the property, and in the order and didposition, of the mortgagee. 

A and Co. subsequently obtained further advances fron) B: at this ttmc A 
WHS residing out of the jurisdiction of the Court, aud tho instruments 
creating the further charges were figood by his attorney. C and D, the 
two members of the firm residing in Calcutta, remained in possesMon of 
the mortgaged property up to the lOlh May. 1880. when they becaoir insol- 
vent, and their property was vested in the Olhcial Assignee, who entered 
into possession. On the 12tb May the mortgagee also entered into pos- 
session. On the 26tb June, A, the remaining partner of (be firm, return- 
ed to Calcutta and filed bis petition of in^ulvt-ncy 
Upon a petition by tbc mortgagee clHimit>g to be piid bin mortgage* money 
ID priority to the other creditors of the firm,— 

Deldy that tho goods and chattels of the firm which W' re covered by the 
mortgage and further charges did not vest in the (Official Assignee upon 
the insolvency of C and D in the viaitet of MORGAN. K S. GURHOY 
V. A. B. Miller, G C. 633-7 C.L R 20*9 O.L U. 386 ... 

(2) 8. 23 -See ORDER AND DISI OSITION, 7 C. 121. 

(3; S. b\~Defertinq Personal Discharge words in s. 51 of the Insolvcn'* 

Aot relating to di*hts contracted — ** without haviog inr rc'Konable or prob- 
able expectation at the time when conlractcd of paying them”— arc 
pointed, not at tbc case of a uihu who incurs a debt knowing that be 
cannot pay bis debts generally, but at that of a min who incurs a debt 
knowing that he canuot re-pay that debt. I’hc words in the same section 
— " if it shall appear that tho insolvent's whole debts so grratly exceeded 
Lis means of providing for the payment thereof during the nme wbcu the 
^-ame were in course of being contracted, reference being had to bis actual 
and expected property as to show gross miFCorduct in contracting tho 
same." — *'^pply not to this or that debt, or class of debts, hut to all the 
debts, contracted for tome years past. And under the circumstances of 
the case afford ground not for excepting any specified debt under s. 51, but 
for deferring (bo discharge under s. 47. 

The insolvents carried on business as bankers and cnmmi«'^ion Hgenis, receiv- 
ing tbe money of iheir constituents, on drpfait, for investment or for 
remittance, chargirig a commission on each transaction, and allowing i 
percent, interest on deposits An opposing creditor, one of their consti- 
tuents, gent them in April, 18P0 a letter instructing them to invest 
Rs. 40.000 ill Munit ipaldchentures. The in -‘^Ivents failed in November, and 
it was U und on the evidence that il 1 y could not have pn cured the desired 
quantity of Municipal dcheuluics without payii g nirro tb.m tbc market- 
price for them. They purchased R' 18,000 we rtb of such debentures, 
and were dot)tc‘rs to the epprsing creditor Icr tbc balance. T/eld, that tbe 
nioiipy was in their hands bankcis and not as agents ; and (biB being 
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Insolvent Act. 11 and 12 Vlct.. c. 21 —iConcluded). 

BO tbev wore not bound to keep the Rg. 40.000 separate from their own 

fundi, nor ovon after the letter received m April to set 

ment. in the mUler of the pellion of D. COWlE. G C. 70 = 7 C.L.R. 19... 

Instalments. 

(11 See Execution. 7 0. 56. 

(2) See LIMITATION. 7 C. 127. 

Instrument. 

See EUDENCE. 7 C. 98. 

//ireres/.^_^ in advanco-See PbINCIPAL AND SURETY. 5 C. 241. 

Surt.Tnd noobfectionhad^be^n taken thereto by the judgment-debtor 
from 1870 up to 1880, — 

fTAd that it was too late toobjoct to interest being allowed, and the &gb 
TEWARY, 7 Ca 620 » 4 Sbomo L.R. 211 — 9 C.L.R. 40i 

Interest is given under Act XXM lot ia,y y y 

that a debtor has wrong^u lyrelu.ed^^^^^^^^ discharge, there can be no 

r.Srr.Vi™! i<.:,NARAfN ^ 

ANUECO.. 7 c. 591 = 6 Ind Jur. 85 = 10 O.L.U, 661 

Intervenors. 

See RES JUDICATA, G C. 91 ; G C. lOf.. 

Irregularity. ,,:.,pistrict Judge holding Cutcherry in Munsi/’s Court.— 

(II In plnce of . j advantage of bis presence in the locality, and 

Where » the Mun.^f’. Court, which bad originally been 

Sure! ii thit Court, but subsequently transferred to the Judge's 
rnnrt for M kI all 1 .1 appeared that the course taken was with the con- 
l^nt implied, if not exprSs. o( both parlies wbo were reproionted at the 

//eTrtCuThe District Judge was justilied in 

MaDAUY V. (’.OnURDlIUN IIULWAI. I c. 094- J C.L.R. d03 

(2) See i:xBCUTlON. 7 C. :J1 : 7 C. f>l3 ; 7 C. 723. 

(3) See SAUK. 7 C. 1G3 ; 7 C. 730. 

Irregular Proceedings. 

Consent to -See TRIAD. G C. 90. 

KKI'UESBNTATIVE, 0 C. 777. 

‘'"'"arot causes of action-Sce JURISDICTION, G C- G. 

/.), <5.... SfECIITC [>erkoii:manub, G 0 . 326. 

(•2, Piaintiffs-Consenl-Civ. Pro. Code lAcl X of 1877). 

(3) Of I Jsi of thi Code of Civil Proctdurc. no person can l>c added 

onicss he has previously c .nsented Iberoto ; and if a person 

‘"I I bo dded asa plaintitf. the proper course is to make him a defeiid- 

"I;r VM-t SUND.UU DASI V. RAM.II II ILDAR. 7 C. 242 = 9 C.L.R. 13 ... 

(4) 01 plaintins after period of Limitation -See PARTIES. G 0. 815. 

Joint Property. 

,v, Acountsof-SeeAOT.X.XXV OF 18.53 .LUNACY, DISTRICT COURTS). 6 C. 

' 530. 

(2) Sec Principal and age.s’t. 7 G. G5i. 
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Judge. Page 

(1) Duties of— See SANCTION TO PROSECUTION, 6 C. 440. ^ 

(2) ExamiDatioD of witnesses by— See EVIDENCE ACT (I OF 1872), 6 C. 279. 

Judgment, 

(1) Against one oo^sharer. See RES JUDICATA, 6 C. 31. 

(2) Not “Inter partes” admissibility of— See EVIDENCE ACT (I OP 1872), 6 C. 171. 

(3) Order in Privy Council Department— See APPEAL, 6 C, 591. 

(4) See Hindu Law (Debts), 7 C. 52. 

(5) See INSOLVENCY. 7 C. 213. 

(6) See Res Judicata, 7 C. 727. 

Judicial Proceedings, 

False evidence in— See EVIDENCE ACT (I OF 1872), G C. 7G2. 

Jurisdiction, 

(1) Acf VI o/ 1871. 5 18 — in Execution of Decree-^Civil Procedure Code 

{Act X of 1877). $. 285.— A, who had obtained a decree in the Court of the 
Second Munsif of i?, in September 1877. attached certain property within 
the jurisdictron which had been assigned to tbo Munsif by the District 
Judge, under s. IS of Act VI of 1871. In the previous month, C, who 
bad obtained a decree in the Court of the Additional Munsif of D (to 
whom jurisdiction had similarly been assigned), bad attached tbo same 
property. The sale in execution of A*s decree took place first, and A be- 
came the purchaser. A then objected in the Court of the Additional 
Munsif that the property could not again be sold ; but bis objection was 
overruled, and two days ^ub^cquouih, the property whs again put up for 
sale in execution of decree, and bo became tbo purchaser. A brought 
various suits against the tenants for arrears of rent, in which C inter- 
vened. 

Held, that tbc jurisdictions of the Munsifs wore confined to the particular 
limits assigned to them, and that, as the property was situate within the 
limits assigned to tbo Second Munsif. the Additional Munsif bad no 
jurisdiction to attach or sell it, and that the attachment by C vvas made 
improperly and without jurisdiction. 

Qufcrr.— Whether $. 2S5 of the Civil Procedure Code applies to immoveable 
property ? OUHOY CHURN COONDOO V. OOLUM ALI alias NOCURY 
MEAH, 7 C. n0«9 C. L. R. 3Gl ... 813 

(2) Property siUiated in different Districts — Pleading Multx/ariousncss— Civil 

} Procedure Code {Act X of 1877), ss. 28, 31— Par fi^s — One Member of Joint 
Hindu Family enn/racun/? alone — Undisclosed Principal— Splitting Cause 
of Action.— A. B, C, and D were tbo proprietors of a 2a. 13^. share in 
mouza E, and also of a 2a. 1.3g. share in a inouza F, both in tbo district 
of Bbagalpore. On the 19tb September 1872. A mortgaged a la. 4p. share 
nf E to H. On the 20th Scotomber 1872, A, B, C% and D mortgaged 
their shares in PI and F. together with property in the district of Tirhrot. 
to tbo plaintiS. On the 21th March 1673« A mortgaged bis share in £ 
and F to J. On the 13th November 1874, A and B mortgaged their 
shares in £ to K, 

On the 25tb March 1874, J obtained a decree on bis mortgage, and interest 
of A and B were purrhnsed on tbo 5tb January 1875 by L, 

On tbo 17th April 1874, M, to whom the first mortgage had been assigned, 
obtained a decree and attached the property mortgaged. L objected that 
he had already purchased the interests of A, and on tbo objection, being 
allowed, .If instituted a suit against L for a declaration of priority, and 
ottained a decree on the 9lh August 187G. In execution of this decree the 
property first mortgaged was sold on the 4th March 1878, and after satis- 
fying the mortgage, a surplus of R«. 7,004 remained. After the institution 
of the first suit, and before L's purchase the plaiotin instituted a suit upon 
his mortgage in the Tirboot Court without having oblained leas’d to include 
that portion of the mortgaged property situate in the Bhagalpore district. 

On the 17th .July 1874, a decree was made in this suit. On the 17tb 
January 1877. K obtained a decree on his mortgage, and the shares of 
A and D in £ wore sold, and purchased on the 3rd September 1877 by N* 

Tbo plaintilT had his decree transferred for ezecutioQ to the Bhagalpore 
Court, and he attached the surplus salo-proccods la 9g. share in £. Tbo 
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Jurisdiction— (Continued). 

attachment was withdrawn on the objection of L. who drew outthe surplus 
sale-proceeds. The share purchased by N was also released from attach- 

Tb^riaintiQ now sued L, N, and the mortgagors lor a declaration that his 
^ j ^ _f -u. i7th July 1874 aSccted the B property, to recover the vUr- 
iZ Jl^tc^eds L and in case the decre? should not be valid to 
the extent mentioned, tor a decree declaring his prior lien on the properly 

T for the defend iDts that the Tithoob Court had no jurisdio* 

blTbeec m»d, parlies ; and that lha cause of action had >■“» 

Held, that the Tirhoot Court had no jurisdiction in respect of the Bhagal- 

core property ; . , a 

that the suit was not bad by reason of mu.tifariousness ; and 
that the necessary to make the plainlill’s co-sharers parties, as 

‘"‘he miXt be rceSd^Jcontracting on behalf of himself and the other 

members oi the Umily as uodisclosed principals^. 
nZ also, that the cause of acUou had been split. BUHGSEB S.NO v. 

- rX o^i^%tra,e tkereon Hndino on OivU Court 

(3) (Act X 0 / 1872). ss. 521. 523. 530-£s<oppel. 

“a Sjid Court is not competent to set aside the order of a 

,r,ior q 521 of the Code of Criminal Procedure, on the ground that 
““i® was mUc without jurisdiction, because the land m respect of 
lie o^der^vas made is private property, and not a thoroughfare or 
which the however, irrespective of an order made 

public place- to try the question, whether the laud which 

under s.62i y order is priv.ato property, and not a thorough- 

K^or 'publi'c pla.o. as between the parlies to such suit and those who 

claim unde ^ person who. on receipt of an order made by a ftlagistrate 

ler ^ j of Criminal Procedure, declaring tbo existence of 

unde s. 5210 the coue^^ demands, under s. 523 of the 

ft right of ‘ ° i ol a jury to try whether such order was rea- 

qXabk irnot afterwards bnuging a suit id 

sonable, Is n > establish his right to the exclusive cojoyment ol 

V- 

c T R. 433*3 ShoDio Ij»R» 2&1 

- <j, •, L*j elusion of 3’ime of Proceeding in anoOicr Court^^ 

Valuation of Jutt Act (XV of 1877), S5. 14 arid 22.- 

Parlies— 4dd.n7^ / " Q j Subordinate Judge, who. after 

A suit 'vas mstitutcd m court, on 

seven months tctori ^1^ overvalued. There was nothing to 

slloirwXt ol^bona tides m the plamlilfs instituting the suit in the Court 

of the Subordinate Judge. •, 

. . - .... «n,>iiiiu the period of limitation prescribed for Iho suit, 

tn'no during which tho plaint was on the file of ibe Subordiuato 

Judge’s Court iiiu^t bo dcducled. . » . aw 

4 I..P nrc.Dortv in the possession of several persons was brought by the 
'Kintia agani-t^oiio of those persons only. After the institution of tbo 
pla ntifl -ig limitation proscribed lor a separate suit on 

tri iX.e auso of action against tbo other persons in possession had 

..i‘,p.ed. these falter were added as defendants. 

,r .i. .i the suit must bo dismissed .is against the added defendants, on 
"IL; eomi'd tSt it was barred by Innilition. OlUlOV CilU.lN NUNUl v. 
KkIT VUTHAMOYI UOSSBIi. 7 C. 2^1 

„ ,, u^rinershivSnbordiunte Court^District Court -Contract Act 

mv 7/ HTifs 2G5-a Act {VloflBlD. s. 11 . -The Court of a 

ll.n,n!.linite Judge is inferior to the Court of a District Judge within tho 
nifiniiig of V. 11 ol tho Civil Courts Act. 

A • .T. .V ’ ill a. 205 of iho Contract Act has a somewhat similar force 
'ibc words ‘ it I'ball be lawful ’ in a Btatulo .which merely make that 
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legftl and possible which there would otberwiso be no right or authority 
to do. And the words ‘ may apply * in the section create a new jurisdic« 
tioD, which must be exercised strictly in accordance with the Statute 
which creates it, — that is to say, the jurisdiction created b}* the section 
must be exercieed exclusively by a Court not !nfecior to the Court of a 
District Judge, within the local limit of whose jurisdiction the place or 
principal place of business of the firm which it is sought to wind up is 
situated. 

It was the intootiou of the Legislature, iu enacting s. 265 of the Contract 
Act, to create a new jurisdiction to be exercised exclusively by the Court 
of the District Judge ; and in the absence of a contract to the contrary, 
the members of a partnership, or their representatives, cannot obtain the 
relief mentioned in the section except by resorting to that Court. 

The presumption that the existing jurisdiction of a Court is not intended to 
be taken away unless express words have been used for that purpose, 
usually applies only to the jurisdiction of the superior Courts. 

Unless the jurisdiction of a Superior Court is expressly and clearly taken 
away, such jurisdiction will be presumed to continue. PUOSAD DOSS 
MULLICK V, RUSSICK LaLL MULLICK and PrOSAD DOSS MULLICK v. 

KEDAU NATH MULLICK, 7 C. 167 = 8 CX,R. 329 ... 651 

(6) Abatement or dismissal of suit for want of— See COSTS, 6 C. 4l8, 

(7) Of High Court, Appellate Side— See UlGU COURT, 6 C. 201, 

(8) Of Subordinate Judge— Joinder of Causes of Action— Civ. Pro. Code lAcl 

® ^ Ib-Denyal Civil Courts Acts 

S. G of Act VIII of 1869 (covrespondiog 
with 8. 15 of Act X of 1877), which provides tbat‘* every suit shall bo insti* 
tuted in the Court of the lowest grade competent to try it,” docs not 
affect the jurisdiction of a Subordinate Judge to try a suit wherein several 
causes of action are joined, the cumulative value of which is over 
Rs< 1,000 ; notwithstanding that, if separate suits had been brought on 
those several causes, such suits must have been instituted in the Court of 
tho Munsif. Massacollah Khan v. Ham Lall .\guu\vallah. 6 C. 6. 4 

(9) Of Subordinate Judge, want of, as to valuation of suit— S^e RES JUDICATA, 

6 C. 40C. 

(10) Partner out of— Sco INSOLVENT ACT, G C. G33, 

(11) To give sanction to prosecution— See S VNcnON TO PUOSECUTIOX, 6C. 410. 

(12) To take partnership account— See CONTRACT ACT ilX OF 1872), C C. 521. 

(13) Soo APPEAL, G C. 470, 

(14) Sec CONTRIBUTION, 7 C. 606. 

(16) Sec Land, 7 C. 437. 

(10) Sco Partition, 7 C. 153. 

(17) See Small Cause Court, 7 C. 60S. 

(18) Sec Tributary mehals, 7 C, 523. 

Jury. 

(1) Qualification of Jurfituan.— Tho fact lint a person is a clerk in tho office of 

tbcMagistrate of the District, is not sufficient to di<^<]ualify him from 
Hitting on a, jury. In the matter of the petition of IIOCHIA MOUATO. 

THE PIMPRESS V. BOCniA MOHATO, 7 C. 12«8 O.L R. 273 ... 577 

(2) ScoCHAUQK TO JURY, 7 C. 4 2. 

Justice of the Peace, 

Disguahfping Interest— Summons issued at instance of, and determined bp, a 
Servant oj the Prosecutor — Evidence, Rejusal to hear — Fivatitp of Asse^yS- 
ment-^Beng, Act IV o/1876, ss. 76. 77, 78. 79. 346 and 351—Bigh Courts' 
Criminal Procedure Act (X of 1875), 5. 147. — A. alleged to have carried on 
business in Oalcnlla without having takvu out a hcenFc under Bong. Act 
IV of 1876, summoned at tho instance of ibe Corporation by B, a fcr- 
vant of the Corporaiifiti and also a Justice of the Peace. The case was 
subsequertly beard by B, and it was shown that notice of the assessment 
under clause ii. sch, 3, had been oul> btrvrd on A, and that, though be 
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Justice of the Peace — (Coticluded). 

then denied bis liability to take out any license and stated that be car- 
Tied on no business as alleged, bo bad not appealed 

nnder a 79 It was lurther shown that the assessment bad been confirm 
ed b^the Chairman of the Corporation, but that tbo "“ouat had not 

fr bn" 

TtZln^el him to Wy a fine. On an 

cumstances. to the High Court under s. 147. Act X of 1875 

T7^7,i that the finality of the decision of the Chairman referred to ms. i9 
Eeld, that tne nnamy . . which a particular person, who is 

ilpisiisMIill 

to. X .eluS ol B ?0 her th.e.idcnc. torrdcr.d by d o« this poiot 

h:;;; 

quentlyhc ongat notto h^^^^ WOOD v. THE CORl-O- 

"rTtTn o" t'hb i-OU^ O^cLcUTTA. 7 C. 322=^9 C.L.E. 193 

KBbuliAt, 

Suit for— See ABBITBATION. 0 C. 261. 

Khusbust Sankalap. 

See U.NDER-l’ROl'HIETAUY BIGHT, 6 C. 213. 

^^^U*)*Seo ACT VIII OF 1SG9 (BENGAL), G C. 651. 

(2) See SALE, 7 C. 730. 

o •//„, n^^i^rntioHOf TUU to-Jurisdictionof CAvilCourl-neoislra. 

J« Name b» ColkrUr.-.K pernor, claiming a right to ronl- 

tjon 0/ Cfitw-ml s Governiuont m the names 

bearing land in A-sam. nem unao F is entitled to sue in the Civil 

rolirt ErT^deSiuon of his title and right to have his mnno registered 
Court lot a f ®°‘r“collcclorate : .ar,d the Civil Court has jurisdiction to 
US CO owner m aUhouch the Collector b<is uot boon lust iipphcd to ; 

determine such su U although Collector in .my suit to which 

a nir bu^mc^^^^ what the plaintiQ's rights are. 

BEdOV kSJt ^GOHIA KEO^. 7 C. 137-9 C.L-K. 218 

Land Acquisition Act -z^,ni>t'lnr-l-a[iii<lar~Darpalnidar 

(1) •^W'orhonw®'*^ ”/ ^ _\VUcre and a darp itui has boon 

_Ccr..fruc^n ,„,,^i,ed by the G.ivcnment for 

^L noJe’s under the pr L»nd Acquisilion Act. the 

L“SrXgeneraIly speaking. enliUcl to as much of the compensation- 
tnoniiv AS I be pAtnidiit is. 

. I/, rvniN hiving a right of occup.mcy in such land, and the boldots 

Ih ■ ."onr »l.ovo tbo „ocnp.,Moy ryot., »to ll.o 

norsrms entitled to the lar;. r p.-rtimi of the conipensalion-moncy. 

'vL oriminh'S on which comp-n-iti-i-money .should bo apportriiiod 
among the dincronl holders discus^ d and explaiiu'd. 

Construction of darpalni lease. (U)l>AmiAU DASS v. IHIUM-UT S.NGH. 
7 C. .085 = 9 C.L.U. 227 . , a , .i" 

,» o HR a, id ^0-l’roceedi»ns undcr-Finohlu -U, proceedings nnder the 
l and AcouiHtion ActlX of l>-70). f^s. 38 and 39. the persons entitled to uko 
Ur d compuUorilv <h il only wUh i U-sv who are in pa-scPsion of it or who 

;Vo ostensibly its owners. Itin.v h.ppen tl.alihr real owner, being an 

r ... nr -i Oi rsoii othorwiyo under di-^abilily . does not appear, and is not 
dea with ... the first instance. There is. therefore, a proviso in s. 10 to 
the ofiecl that nothing ceiitamed in that or the prccctding sections shall 
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Land Acquisition Act (X of 1870) — (Cwcluded). PAGE 

a&Gct the liability of any person who may receive the whole, or any part, 
of any compensation awarded under the Aot to pay the same to the 
person lawfully CD titled thereto/’ This applies only to persons whose 
rights have not been dealt with inadjudications in pursuance of ss. 38, 39 
and 40 ; and docs not permit a person whose claim has been disposed of in 
the manner pointed out in the Act, to have that claim re^oponed, and 
again beard, in another suit. RAJA NlLifONI SlNOH DbO BAHADUR 
V, RAM Bandhu Rai. 7 C. 388 (P.C.)==^4 Shome L.R. 263^10 CL. R. 

393 = 8 LA. 90 - 4 Sar. P.C.J. 234 = 5 Ind, Jur. 383 ... 799 

(3) S. 39 - Title— Res Judicata — Under s. 39 of the Land Acquisition Act, it is 
the duty of the Judge, io apportioning the compensation-money which he 
is directed to apportion, to decide the question of title between all persons 
claiming a share of the money. 

Semble.—i^Q decision under the Land Acquisition Act should be treated as 
Tes judicata with respect to the title to other parts of the property belong- 
ing to persons who may come before the Judge under s. 39. NOBODEBP 
CHUNDEK CHOWDHUY V. BROJENDHO LALL ROY, 7 C. 406 = 4 Sbomo 
L.R. 173 = 9 C.L R. 117 ... 811 

Landlord and Tenant. 

{1) Forfeiture 0 / Holding -Denial by a Tenant of his Landlord's Title.— A, a 
ryot with rights of occupancy, in a rent*suit brought against him by B, 
the purchaser of an ai7na niehal, denied the existence of the relationship 
of landlord and tenant between himself and B on the ground that the 
lands occupied by him were not included on the avna mehal purchased 
by i3. B’s reut-suit having been dismissed for failure of evidence on this 
point, D afterwards brought a regular suit to evict 4, and for mesne pro- 
fits. Held that A, by denying the title of B, in the rent-suit, thereby 
forfeited bis rights of occupancy, and became liable to eviction. MOZHU- 
HUDDIN V. GOlilND ChUNUEK NUNDI, 6 C. 43G 284 

(2) jSwif for Rent — Hvidence-^Plea of Payment — Ouu^ of Proof .—\n a suit by a 

landlord against bis tenant for arrears of rent duo for a portion of the year 
1283 (1876), the dofondnnt pleaded payment and called as bis witness the 
plaintifi*3 agent, who admitted the receipt of certain payments from tho 
the defendant's under-tenants during the time for which the arrears were 
demanded ; but swore that they were payments made in respect of arrears 
due on account of previous yeare. The lower Appellate Court, reversing 
tho decree of the Court of first iostanco, gave tho dofeudant credit for tho 
payments so admitted. 

Held, that tho lower Appcllato Court was wrong ; that tho defendant having 
pleaded payment Wiis bound to prove that tho admitted payments wore 
m respect of that portion of the year 1263 for which the arrears were 
clciimed. 

Section 12 of the Rent Law applies to receipts given directly by the landlord 
to tho tenant, aitd not to receipts given to third persons. BlbEE SVEFUN 
V. RUDUBU SOHAV, 7 C. 582 ••• ^^3 

(3) See Co sUAHKIts, 7C 150. 

(1) See RiCGJSTKATION Act (111 OF 1877), s. 3, 7 C. 717, 

Lease. 

(1) Broach of Covenant in — See LIMITATION ACT iXV OF 1877), 6 C. 34. 

(2) Of Minor s Property— Seo ACT XL OF 1858 (MINORS), 6 C. 16X. 

(3) Of Mortgaged Property — See MOKTGAOE-BOND, C C. 317. 

(4) See Registration, 7 C. 703. 

(5) Soe Registration act (III of 1877), s. 3, 7 C. 717, 

Leave. 

(1) (iverstaying, without Permissiou — Seo POLICE ACT (V OF 1861), 6 C, 625. 

(2) To appeal (To Privy Council)— See APPEAL (TO PRIVY COUNCIL), 7 0, 339. 

(3f To bid- See MATERIAL IrHEGU LARITV, 7 C. 346. 

Letters of Administration. 

Ehtiiie of Deceased Hindu, consisting i f hnmoveable and Moveable property . — 

Except under npecial circumstauccs, letters of administration to the 
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Letters of Administration— {Concluded). 

estate of a deceased Hindu must bo taken out in respect of 

able as well as the moveable property - 4 <i^me 

good, of GUISHCHUNDBB MiTTBR. 6 0. 483 = 7 O.L.R. 593- 4 Shome 

L.R. 123 

Letters Patent. 

(1) Cl. 15-See AI’l'BAL. G C. 594. 

(2) Cl. 15-Seo APl’BAti (TO PBIVY COUNXIL), 7 C. 339. 

Liability to Repair. 

See Damages. 7 C. 605. 

"'"Tu Contrary to Terms of-Seo ACT VII OP 1878 (BeNOAB). C 0. 621. 

Of attorney-See ATTORNEY AND CLIENT. 6 C. 1. 

(2) See MONEY DECREE, 7 C. 78. 

(3) Sec MORTO.AOE-ROND. 7 C- 714. 

\i) See MORTGAGOR .AND MOBTO-AOEE, 7 C. Gi-. 

Lite Policy. „f j,.:tured— Notice bu Aasinnee to Com- 

Executors of Assignee— Absetixe of Legal 
" ^^ssured— Refusal to pay ove,—A. in- 

Personal Yn Life Insurance Co , assiRneJ his righis uod r the 

his ‘Jrih “Isc. of c.p,e.si.iB no oon.id.i.tion 

policy to B.the was nol.fied to the Company. B. 

whatever. fact of ino K q executors, who 

after payinR P^l h « wiU and p.iid all subsequent premia on the policy. 

Ta T c and D he demand. d payment of the policy-money. The 



...n Conipnn. ivero ^ 

0. 50 . = D ind. dm .0 C.L.R. 50,. 

Limitation. .„,r„der-Review-Cinl Procedure Code {ActX of 1811). 

i\) Appef^ls ?A «nnn A!j iDDlication for a review of judgment, 

'V20G.--Any order made 

except an order absolu riciiiG order althouRb the modification or 

way modifies or ’|'YYiv\o the^rcctilication of a clerical ini.stako, the final 

alteration extend:, only t aCKrievod by tho original decree is 

order in the “'.ifJ.fication^or 5uc?;a^ 

entitled. 7vicw of jodRinent as the final decree or order in 

to treat nj^ae by a Oourt. an appeal from which lies to the 

iio^rof a District JudRc, ho is entitled to prefer his appeal at any time 

within 'J'*7,l7rrcvil?ol judfiment is made upon several grounds, 

When an appi c.ition f c Question of adjadicriion of costs, and the 

one of which "^oVJatVon is made bol.l- all th- other grounds to he 

Court to whom tbo . pp thore h is bc(n a cleric;il nn>tako in thivt 

o';do;;fim^;rc"it th^^ >t may reject the appl. 

part of its ^ , nsirmit thp * 4 or)licrint to apply, under h. *200 of ibe 

cation '‘V / rectification of the clerical mistake ; but if it 

Civil ‘^^n^hc ap^^ >t 

does not 7Y?:uSJ’in its oriRinal order, the docr-e drawn up m conformity 

tnocler.eal mr UUm ^ ^ ^ it if 

to this order hocoroc_ bringint- an appeal against any 

bought w.lhm tl e t.uj p^ II ^ atuoou ROHOMAN, 

^ i' » n,.ree Payable by I'‘stalmc7U-<-IUnl-Dccree-neng. Act VIIl 

*2) of Statutes.-Per GartU. (\J. and ,Worr... J. 
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Limitation —(Continued). PAGE 

(Priiis^p, J., dissenting). — The words “ from the date of such judgment«*’ 
in s. 58 of B^ng. Act VI II of 1869, should be read as if they wore from 
the d^te wheu the rent is adjudged to be payable.^* 

Per PRINSBP, J.— The ** date of such judgment/’ ins. 58 of Beng. Act VIII 
of 1869, means the date on which the judgment was delivered. 

Where the terms of an Act are clear and plain, it is the duty of the Court to 
gis*e effect to it os it stands. GUREEliUBLAH SIHKAR v. KIOHDN LaLL 
ShAHA 7 C. 127=: 8 C.L.R. 409 — 032 


(3) Possession— Ortus of Proof— Alluvion — Dispossession— ^efs of Ownership,— In 
a suit for dcclaraticu of title to, and recovery of possession of, alluvial 
lands, which had been diluviated more than twelve years before the 
iDstitutioo of the suit, the plaintiffs proved their title and possession 
up to the time of diluviation, and alleged tbatftbo lands had re*formed 
within twelve years, without alleging or proving possession during 
that period. The defendants, on the other band, alleged, that tbo re- 
formation had taken pliceinore than twelve years before suit, and that 
they bad acquired a title to the lands by adverse possession for that 
period. 

fields that io such a case the submorgouce of the lands after diluvion ought 
to be presumed until the contrary was shown, and that the anus of pro- 
ving re formation before twelve years and adverse possession was shifted 
to the defendants. 

Pet Wilson, J. — As a general rule, whore a plaintiff claims land from which 
ho alleges be has been dispossessed, tbo burden is upon him to show 
possession and di^pos-ession within twelve years. 

proof of p**i'session within twelve years does not nocossarily mean proof of 
acts of ownership within th it time. The nature of the proof of possession 
must depend on the nature of tbo case 

There arc many cases in which the party on whom the burden of proof in 
th»’ first instance lic>. luty shift the burden lo the othor side by proving 
facts giving rise to a pro'^urnption in bis favour. 

In tlie case of lands gradually diluviatod and gradually re*fornJcd, if the 
diluviation has boon more than twelve years before suit, tbo claimant, 
unless he can show p ssossioii since tho re- formation, nui^t at least show 
that bo was in possessioo down to the dale of tbo diluviation. 

Whore the true owner is in possession at the time of diluviation. bis posses- 
sion is presumed to coiitinuo as long as the land continues submerged : 
probiibiy also afterwards, unlil he is dispossessed. 

Per FlKfJ). J.— Although, according to the goncral rule, it lies upon the 
pliiintifl, who is met with a pica of limitation, to show bis own pos- 
FC'isinn within twelve years before the institution of the suit, when tbo 
property in di-ipute iscipableof actual and visible possession, yet, in 
tbo case of property which is not susceptible of actual and visible posses- 
sion, an exception from the nature of the thing must bo made to the 
gene Till rule. In ^uch ca^^es, when the title and possession have been 
provid to he in a certain person up lo a certain point of time,— when 
there has been no transfer of the title to any third person,— and there la 
no evidence that posMSsion was exercis^^d by a person other than the 
person having the title, so long as actual visible possession was pos- 
sible. tbe possession of the person having the title will be presumed to 
continue unlil ili*' property has again become susceptible of actual 
vi-^ihle pos<»ossiori. Proof of possession is presumptive proof of ownership, 
bccaune men generally own the pr 'p >rty. which they possess. And if the 
ownership of property is proved, and there is nothing to show that the 
possession ni ^ur h property with any person othor than the owner, it 
may fairly bo prc^uine<i to be svith ih*; owner. Suoh a prasumptioo then 
takes the place uf evidence lo show the plaiutifi’s possession, within 


twelve years' before suit, of a property in which, from nature of the 

thing evidonre of actual possesMOii is impossible. ISlANO MOIIUN 
(rllOSH V. MOTHUUA Moil UN RoY, 7 C. 225-8 0, L. R. 126 

(4) Principal and Agent - Account, Suit for— Zemindar— Beng. ™ 

18t)y, s. 30. A suit by a /.emiudar against bis land-agent, lor payment ot 
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LlmHatlon—iCoticludtd). 

sums uot accounted for by the latter, must, under s 30 of BeoR. Act VlII 
of 1869 bo brought within three years from the termination of the defena- 

ThraornSr^should never bring a suit of this kind for an account merely, 

^ or for the delivery of accounts or account papers merely ; but the suit 
should bo framed for an account and f r payment of 

of the ac^'Oiint mftv be found due from the defendant to tht'plamtiff. 

pal V. guru churn M00KH0PADHYA,7 C.89- 

8 C L R 285 *** 

(6) SuU bu Mortgigee for Possession after Forechsure-TAmitation -JcfllX o/ 
(6) 135 ^ 145 .-In a suit by a mortgagee to obtain 

nossession after foreclosure instituted more than twelve >-ears after such 
mortaacco bad. upon default, become, under the words of the deed, entitled 
to oossession, but within twelve years of the date of the expiry of the 
of Grace grauted under the foreclosure proceedings, Arid, under 3. U5 
fK T^mitafcion Act IX of 1871. that the period of limitation must bo 

DINOHU.NUhSo GHOSP.. 6 C. 56* = 7 O.L.B. 583-1 Sbom. L.R. 5i . 

of the yi^f m Wh ch t in arrear. ’ KASIKANI BHUTTACHARJI v. 
ROmMST BHOTTACHA^^^ 325 ,F,B.) = 7 C.L.R. 342=3 Shome 

L R 209 

o 1/ Possession of Land taken b>i Municipal Commissioners-Ueng. 

^“ i/^lTo/ ieGlTsT.^ Beng. Act III of 1864 is applicable 

\n those cases where the phiintiff chums damaj^os or compen*aUon 

for* some wrongful act committed by the Commissioners or their olficers, 

cVercis?, or honestly supposed exorcise, ol their statutory powers. 
ILW.. in the eirlier part of th-i section is meant to give the dofendaiit 

” nnnrLuoitv of makiii" soiiie pecuniary amends for the wrong without 
iV/eSK the'^eosr of Utigation.*^ C.^UN.lE.t StCKU.t BHC^•nO.•AnH^ A 
V. OHHOV CHUUN BACJCm. 6C. 8 iP B.) „ , 

Suit U> recover possession— Lvnilnlion .Icf |XV o/ 1877). sdi. «, aif. 47 

^ Inf. dispute between A and /i concerning the possession of a certain taluq. 
ihB Priminal Court made an order under 8. 530 of the Cede of Criminal 
Procedure retaining B in possession ; and tins order wa», in a promding 
Iroccdu gon of the Code of Criminal Procedure, coiilinned by the 

r.f S^^ that a suit by .4 tor the recovery of the land 

must lie* Sought within three years from the dale of the Maaistr ite s order, 
uid n<.t from the date of the order pa sed by the Court of Session. 

. 1 17 ,.r sch ii Act XV of 1877. refers to immovoaolo as well as move- 

Ibt pr.p^ry KANOALI CMUltN Stl.v V. /.OMUUUI'OONSISSA KUATOON. 

OC. 709-8 151 

(9) Sec ACT Vin OK 1869 (BUNGAb'. b C. 21H. 

(10) See ADMlNISTK VnON SUIT. 7 C 64t. 

(11) See KASKMKNT. GC. 812. 

(12) Sec KXKCUTION. 7 C- 61 ; 556 ; 620. 

Sec MoimiAOK (FOKECUOMMiK). 7 C- 3.14. 

(I-J) Sec PBlNUnMI. ASU Ar.Ksr. 1 C. 651. 

(15) See RKH JCIHOMA. 7 C. 169. 

(16) See SaIjK. 6 C. 

(17) SUIT, 7 C. 442. 

(18) Sec UNDER PROIHIU TARV RlOlIT. 6 C. o-.l. 

Limitation Act IX of 1871). 

. ... ...; ..o»/ed«i«-.if-/<i;.r't/o/ Acf—lii Oivnl of liight to site— iiilhoTici-.t 

( 1 ) cm. /Vo. CW. (Act vni of 18591. s. 1.- 'I'bc l-.w 

of limitatinii governing a >Uit f-t a det.l, is that l.iw whifh is lu force at 
the dale oi its iustitUtuin. 
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Limitation Act (tX of l87l)~[Concluded). 

As far as regards debts, the Indian laws of limitation merely bar the remedy, 
but do not extinguish the right. 

Acknowledgments which under Act XIV of 1859 were insufficient to keep 
alive a cause of action, because they were signed only by an agent, iield 
to be sufficient to sustain a suit on the same cause of action under Act IX 
of 1871. 

Wheie a series of acknowledgments of a debt have been made, each within 
three years of the one next preceding, and the first of the series has been 
mtde within three years ol the date on which the debt was contracted, a 
suit for the recovery thereof is, under Act IX of 1871, in time, if institu- 
ted within three years from the date of the last acknowledgment. 

Discussion as to who is an authorized agent, what is a sufficient signature, 
and what amounts to a sufficient acknowledgment, within the meaning of 
s. 20, Act IX of 1871. 

Under s. 20 of Act IX of 1871, the authorized agent may sign either bis own 
name or that of his principal. MOHESH LaL v. BUSUNT KUUABEE, 6 
C. 340 = 7 C.L.R. 121 
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(2) Ss. 24. 27— See USEH. 6 C. 394. 

(3) S. 27— See FEBUY, 6 C. 608. 

(4) S. 27, Sch. II, Art. 1G7. -The period of limital ion within which appli- 

cation must be made for extcution of an order for costs passed by the 
High Court, when rojcctiug a petition for leave to appeal to the Privy 
Council, is that specified in sch. ii. art. 167 of Act JX of 1871- HURBO 
Pbrshad Rov chowdhry V. Bhui’ENDbo Narain Dutt, 6C. 201 = 
7 C.L.R. 79 

{5} Sch. II. Art. 15, — The period of limitation prescribed by art. 15, sch. ii. 
Act IX of 1871, fora suit to sot aside an order of a Civil Court, does 
not apply where the order.simply amounts to a declaration that the Court 
considers it has no jurisdiction to act in the proceeding before it. KRISTO- 
DASS KU.NDOO V. HAMKANT ROY CHOWDHRY. 6 0. 142 = 7 C.L.R. 396. 


((jj Art. 31. Part V. — See USER, 6C. 394. 

(7) Sch. 11, Art. 127— See HINDU L,\W (ALIENATION), 7 C. 461. 

(8) Arts. 135, 145— See LIMITATION, 6 C. 664. 

(9) Arts. 113. 145 - Sec SUIT, G C. 725- 

(10) Arts. 167. 169 -See EXECUTION. 7 C. 620. 


Limitation Act {XV of I877i. 

2— See HINDU LAW (ALIENATION), 7 C. 161. 

(.1) o 5 — Time for vresenling Plaint — lieng. Act VIII o] 1869. s. 3 — lb<’ provi- 
>ion.s of s. 5 of ibe Limitatiou Act (XV o( 1877) apply equally to suits un- 
der the Bengal Rent Act (l!ei g. Act VIll of 1869): 

In a suit for rent, where it appeared that a deposit bad been made in Court 
under the provisions of llic Bengal Rent Act (Bong. Act VIII of 1869), and 
that the six months allowcl by s. :3lof that Act for the purposes of institut- 
ing a suit bail expired on a day when the Court was closed for an autho- 
rized holiday, but that the plaiot h.ad been filed on the first day the Court 
re*openc<l.— 

Held that the provisions of s. 6 of the Limitation Act (XV of 1977) applied 
to such cases, aud th.it. conscqueutly, the suit was not barred. KHOSHE- 
LAL MAHTON V. GUNESH DUTT nhas NANHOO SINGH, 4 C. 690 


13) 

(4) 


6-See PRINCIPAL AND AGENT. 7 C. 654. 

7 — ,\/»ior’s Right to &ue.—k suit by a guardian on behalf of a “‘oor 
that of the minor, and is governed by the law of limitation applicable to 
ibe minor So, where a minor had been dispo.s.iessed of his snare iii cer- 
tain property, which bad been sold in execution of a decree, and whore an 
appl.cUioii under s. 268 of Act VlII , f 1869 to obtain possession of the 
,;Laro w.i>. made l.v the then guardian of ibe minor, and disallowed and 
-uhi^eaaeutlv but ooyond the period ot oue ytar from tho date ot me 
.application, a suit was brought to obtain pcssesMon by anoiber guardian 
of the iDfaot. who bad been duly appointed* 


992 
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UmitaHon Act (XV of 1877)— (Continued). 

Held that such suit wa? not barrel by limitition. the right to sue being 
that of the minor, and that it might bo exercised by any one duly appoint- 
ed on his boball dviriog his minority, or by the infant himsell. wiihio 
tL time limile.l by s. 7 of Act XV of 1877. after attuning his majority. 
KHOD«uxv NAI.AIK SINOH, 7 0. 137-8 C.L.B. 306-5 Ind. 

Jur. 644 

(5) s, 10— See TRUST. 7 C. 772. 

ifii <! \i~Exclttsion of Tinw.— The defendants cut down and carried away some 
^ tree, which had boon growing on the plamtifl s land. The ® 

manaeer brought a suit in his own name agamst the defendants for the 

SS^of the trees so cut and carried away. Tn.s suit was ^‘s^issed on 

tS'ound that the manager had no cause of action against the de end- 

In a subsequent suit brought by the plaintifl against the defend- 
ants' for the value^of the same trees, be contended that the time OMup.ed 
in the former suit ought to be excluded m computing the period of limi- 

tation prescribed for the second suit. 

rr.i? that the nrovisions of Act XV of 1877. s. 14, did not apply, and that 
?mo could not be excluded, as the reason why the previous suit was 
the coum « brought in the name of the wrong person. 

•^T rom deleft from any cause of a like nature. 

kSorr'sinqh V. BULAKY MAHTON. 7 C. 367 

(71 8s 14 22— Sec JURISDICTION. 7 C. 284. 

o o ’i7lRi77;i« 0/ Employer to call on Manager hr Account -Accrual of Right 
(8) S. 17 R^O ^tof p V . jie^,;.e5enfrt(i.vs.-A manager is bound to 

"lUuni to'Sircinployer whenever ho is called upon to do so under 

reasoi.abio circumstances. 

l)n the death of such manager a fresh right to an account accrues to the 

..mplover as against t»io manager s rcpte^entativos. 

^ \ u a^/«rkiint iicoruinc to tb6 omplovcr on the death ol hi^ 
In a .t'eommeneo to run until Kilmiiiistration has 

^.,„Hg. r. ost.tte. LaWDERS V. T.IR CALCUTTA 

:v5, INi .aSd SH.V:-LNU C?0.. LD. l THE C.M.Ot-TTA LANDING AND 
BHIl-l'lNO CO . LD. V. LAWLESS. 7 C. 62. 

,9) S 19 -Soo ACKNOWLEDGMENT. 6 C. 417. 

(10) 8s. 20. 22-800 PAKTIKS. 0 C. 815. 

II M s ‘26— SCO Easement. 0 C. 812. 

;r8.3C,.„d,.l.,6, T’C..33, 

I-^I qch It art. ll-SeoGOODS.7 C. cos. 

14) Sch! H. art, 47-Sec LIMITATION, 6 C. 709. 
lift Art. Gl-Soe PROMISSORY NOTE. 7 C. 256. 
ilbl Art G6-Seo Bond, 6 C. 239. 

o Ti .,c, ^nd \.\G-R")i*te^e-l Rond— Compensation for Breach of 

(17) tore over nimcy upon a regislercl bond is a suit 

writinc recisUred, within the 
mn<t hu brought 

'5v°L»J!'(tom rbeTimowhcnVho period of limitation would begin 

WJthni SIX y© , ^;,*ri1-kP /‘rtnlir-n't nnt fe'O l:\tO • NOHO* 


PAGE 


C mirncl. ^ ‘i,VaeU of 'co’iHracl in writing rcgisUrcl, within the 

(..rcomponsaiion for ‘i „ 

moamng of a t.^Ub limitatn 

within SIX y ^ brought on a similar contr.ict not registered. NOMO- 

= ■■ 

See ACKNOWM^OOMENT. 6 C- 117. 

V; nri x n-'Suit lor Share of Qovtrn^yx^nt for pfclaralion 

(10) od. /rmnunr — A siUlt lor recovery of Ciovorumeiit 

(hat WHS bound to p\y. but whu h has boon paid 

revenue, which th . dU- n.l 

bythop amtfito^vet 

to have the an ^ 132 and not by art. -J'd of Act XV ol 1H77. 

^AM DUT? SlSn v.^ HORAKn NAKAIN SINGH. 0 C. 519 = 8 C.L.R. 209. 

. / ion - Breach Of covenant tn a Leasr.-Tbo dcf-ndarit took certain land 
(20) drL 120- ", -j-f, (4 registered lease, which c »ritamed a clause pro- 

defendant from digging a lank on the land without the 
^l^*nlifi*a permission. The defendant having, iiovertbeless, constructed 
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Limitation Act {XV of 1877) — (Concluded) » PAGE 

a tank without such permission, the plaiDtiS brought a suit to compel him 
to fill up the tank, or, in case he should fail to do so, for compeusation. 

Held, that the period of limitation applicable to such a suit was art. 120 
of sch. ii of the LimiUtion Act. KbDARNATH NAG v. KheTTUR- 
PAVh SHITIRUTNO, 6 C. 34-5 C.L.R. 569 = 3 Shomo L R. 195 ... 23 

(21) Art. 127-Seo HINDU LAW (ALIENATION), 7 C. 461. 

(22) Arts. 142, 144— Sec PERMISSIVE OCCUPATION, 6 C. 311. 

(23) Art. 1G5— See DECREE, 7 C. 91. 

(24) Arts, 167, 169— See EXECUTION, 7 C. G20. 

(25) Art, 176 -Sec ARBITRATION, 7 C. 333, 

(26) Arts. 177, 179 and 180— See EXECUTION, 7 C. 620. 

(27) Art. 179— See APPLICATION, G C. 707. 

(28) Application to revive a case and restore it to the Board. — After a decree bad 

been made in a suit, the case was, in 1875, struck out of the board for 
want of prosecution. No steps were taken to have it restored. In 187D 
both the plaintiff and defendant died. In the same year the heirs of the 
pUintiQ instituted a suit against the administrator of the defendant for 
the purpose of having the decree in the original suit carried out. This 
suit was dismissed by the Court of first instance under s. 13 of the Code 
of Civil Procodurc, but the Appellate Court, bolding that the original suit 
was subsisting and might be reconstituted, directed that the plaintiffs 
'lb uld bo allowed to amend their plaint by putting it into the form of a 
petition under s. 372 of the Code, On a petition by tho plaintiffs praying 
that tbo original suit might he revived and restored to the board,— 

Ileid^ that the application was not barn'd under art 178 of sch. ii to the 
Limitation Act of 1877. 

?lven if art. X78 was applicable, the appjioition would not bo barred, limi- 
tation running from tbo time when tbo suit w.i^ allowed to be roconstitu- 
t( d. 

The legislature did not intend to include in the LimiUtion Act every appli* 
cation to a Court with reference to its own list of causes, such as applica* 
tions to transfer ;v ra?e from one board to another, to transfer a case to 
tho bottom of tbo board, change of attorneys, and so forth. GOVINO 
enUNDKU CiOSWAMl V. EUNGUNMONEY, G 0. 60 = 6 C.L.R. 346 ... 40 

(•20) Sc)i. II, art. Execution of Jomt Decree against two or >ncre 

Defendants. ^iu a suit for pos^cssion of land brought by A against B, C, 
and D, a decree was parsed on the 14tb of April 1874 for possession and 
costs against B, C, and D jointly. This decree was afterwards reversed 
on an appeal by D. who alone claimed the property. A then preferred a 
special appu-al to the High Court ; and on the 29th June 1877, tbo decision 
of the Judge was reversed, and tbo decree of the Court of first iostanco 
restored. 

On the 30th December 1878, A applied to the Court of first instance for 
execution to issue against C and D for the coats specified in the decree 
pa^^cdon tho 1 1th April. 187 4. Caud D successfully objected in tho Court 
of first instance and tho Lower Appellate Court that more than three 
years having elapsed since the date of tbo decree, the decree for coats 
could not bo executed, tho application for execution being barred by 
art. 179 of sch. ii of Act XV of 1877. Held, on appeal to the High Court, 
that, in.isniucb an B's appeal had roKtod to the whole case, and tho decree 
obtained by him dismissing the suit would, if not reversed, have deprived 
A of his right to any costs at all, .4, upon succeeding in getting tho 
original decree restored upon special .appeal to the High Court, was entitled 
to execute such restored decree at any time within three years of the order 
of tho High Court. MULMCK AHMED ;ZUMMA alias TetUR v. MAHO- 
MED SYED, 0 C. Iin=(> C.L.R. 573 ••• 

(30) Art. 179— See EXECUTION, 7 C. 56. 

(31) Art. 179, cl. 4 -Sec EXECUTION, 6 C. 513. 

(32) Art. ISO— See RliVlVOK, G C. 504. 

/. OSS. 

Of in-atrument— See KviDENCE, 7 C. 08, 

lllG 
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Lower Court. 

Improper reception ol evidence oy-See APl-EAL (SECOND APPEAI.). 7 C. 293. 

Lunatic. 

in Aonearanoe by— See appBAUANCE, 7 C. 242. 

(2) III treatment of- See ACT XXXV OF 1858 (LUNACY. DlSTKlCT COURTS). 

6 C. 539. 

Mahomedan Law. 

1. — MAINTENANCE. 

2. — Minor. 

3. — WAQF. 

r;"ce 

ninct should h.vo hecu made pajabl, 

odIv from tho dale of the decree. i j • 

Hsid lo, thai .ure ri'?u:ruVtr iiro^rpS^^ 

A, moor, FOTTBH AlOUhVIP. V. ZAllUNNBSSA hHATUN. 

6 C. G3l = 8 C.L.R. 242 


Page 


2. Minor. xfn/w —Accordiuc to the Sbi.ih school of the Mabo- 

Shiah School -Cus<od.v • „„‘titud to the custody ol her lomalo children, 
medan Uw. a mother “i.tv In Ou ma«er of UOSSRINI 

?3P:?,‘^M,'■,:s^“NPATTf:N,i: r act x op ibta. 7 c. ... 

SoiruT-fjIaS ,Jo,liu,,ol hi. lm„o,.-ahlc 

perty ‘‘ 1 have made waqf of tho rcmamioB four annas in 

property as follows descendants, as also her descendants 

lavour of my daugnter / 

iTnTn tavouf of the poor and needy." II^U this settlement did not create 

m ^ Htn^l valid waqf there must ho a dedication o( the property solely 
wo^hlp of ordTr to religious or charitable purposes. 

O M AonrooriatioDS in the nature of a settlement of property on a man 
A Au dSdan s can only be treated as legitimate appropriations undor 
Jho do'gnaUon of waqf. where the term .adukah is used. 

tUekv miiM he SO treated, it would bo necessary, id order to 

'''’'v“i3aEJ’rS,l b,’ mukiup . “o' P^vb^y. 

= 4 Shome Ij.K- li 
.Maintenance. 

See Mahomedan Law (Maintenance). 6 C. 63i. 

'""'auit to h«vc loud. d»larod-S.o ONUS P.luuANm. 0 C. CM. 

Manager. 

(1) See ADMINISTRATION SUIT, 7 C. 014. 

(2) SCO LIMITATION ACT (XV OF 1877). 7 C- 027. 

(3) See RELIGIOUS ENDOWMENT. 7 C. 707. 

Marriage Expenses. 

OtGrand-daughter-Sco HINDU Law (WIDOW), f. C. 30. 

, ry: undina Purchaser from Biddino—Civil Procedure 
( 1 , Semnias.de ^ale^ 'll-- Peace lo B.d-Pecree-hoider re.aUd to 
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Material Irregularity— (Concluded). 

Mannqcr of Defendant.— \lhen hberty is given to a decree*bolder to bid at 
the of the jadgment-debtor's property, be is bouod to exercise the 
most sci'upaious fairness in purchasing that property, and if bo or bis 
agent di'.suades others frocn porchasing at the sale, that of itself is a 
sufficient ground why the purchase should be set aside* 

Where a decrec-hoidcr was joint in family with the manager of an infant 
defendant, and the defendaut's property was to be sold in execution of the 
decree, — 

Reid, that the decree-holder ought not to be granted leave to purchase at the 
sale, because any purchase made by him would be for the benedt of the 
family of which the manager of the infant defendant was one of the mem- 
bers ; and it would in fact be a purchase by an agent of the property of 
his principal. VVOOPENDRO NATH SIRCAR v. BROJENDRONATH 
MUNDUL,7 C* 346=1 Shome L.R. 188 *9 C.L.R. 263 

(2) See EXECUTION. 7 C. 466 ; 613 ; 723. 

{3) See Sale, 7 C* IG3 ; 730. 

Measurement, 

(1) Lands. Enforcing attendance of witnes^sos for— See ACT VIII OF 1869, 

(Bengal), 6 C. 673. 

(2) Sec RES JUDICATA, 7 C. 214. 

(3) See SURVEY, 7 C. 681. 

Merger. 

Soo Execution. 7 C. 82. 

Mesne Profits, 

(0 Civil ]*yocedure Code (Act Vlll of 1859), s. 259 — Certificate of Sale. — The 
possc^sion. with tne.sne profits, of land comprised in a zur^i poshgi lease of 
the year 1851, was decreed to the zur-i-peshgidars in 1860 ; and litigation 
as to their rights under the lease was carried on till 1874, when, after their 
deaths, it ended in favour of their representatives* In 1869, one of the 
pirtic< to that litigation obtained a decree for money against the zut-i- 
peshgidars ; and in 1874. in oxecution of this doereo all the right, title, 
and interest of the representatives of the latter, in the lease of 1851, was 
sold to a tbird party* 

Field (reversing the decision of tbo High Court), that the right to the mesne 
profits awarded by the decree of 18(30 did not pass by tbo sale, but remain- 
ed in the repcetioutatives. GANESH Lal TEWARI v. SHAMNAUAIN. 6 C. 
213 ^P.C )=6 C.L.R 533 = 3 Shomo L.R. 215 = 3 Suth P.C.J. 773 = 4 Bar. 
P.C.J. IGl =4 Ind. Jur. 419 

(2) See Execution, g C. 472. 

Minor. 

(1) Infant ^Next Friend— Costs of Minor — Necessaries— Contract Act (IX of 1872), 

s, 68. — Where a suit has been brought against a minor, the effect of 
whijh, if successful, would bo to deprive the minor of his property, the 
costs of successfully defending that suit on his behalf may, when his 
property is in the hands of the Receiver of the Court, bo recovered from 
the minor as necessaries in an action brought against him by his attorney. 
Watkins v. Dhunnoo bahoo, 7 C. 140 = 8 C.L.R. 433 

(2) Property, Lease of - See ACT XL OP 1858 (MINORS), 6 C. 161, 

(3) Sanction by Court of compromise entered into by — See COMPROMISE, 6 C* 

687. 

(1) See LiailTATlON ACT, (XV OF 1877), 7 C. 137. 

(5) See Mahomed AN Law (Minor), 7 C. 434. 

M Is take. 

(1) As to material fact — Sec COMPROMISE, G C. C87* 

(2) Payment under — See ARREARS OF RENT, 7 C. 573. 

Mohuni, 

Removal of — See ProIlvtE, 6 C. 11. 

MohurbhunJ. 

(1) See MORTGAGOR AND MORTGAGEE, 7 C. 677, 

(2) See Tributary Mehals, 7 C. 523. 
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Money. 

Paid under Compulsion-k mortgagee o! two separate properties became by pur- 
chase tbe owner of the equity of redemption of one of thorn, and of ibis 
oroporly the value was so proportioned to his payments thxt the mortg ige- 
debt was in efiect satisfied. This mortgagee, however, obtained ^ decree 
and order in execution for the sale «« the other property on which his 
mortgage was the second. Of the latter property, the plauitifls. who a so 

reprefeuted the first niid 

objections to the sale. These were disallowed, and they thereupon paid 

into Court moooy sufficient to satisfy the decree in order to prevent tbe 

H/.M that this was not a voluntary payment, nor a payment of money 
luitablvdae b^^ 

sTe ouL orVculion-proceeding^ And held, that this be recovered 

in a suit for a money-decree. the 7 J ?4S V 

SHAHAV. BllADOO NOSHOO 7 C. ib 
(2) Sec MORTGAGE BOND, 7 C. 7H. 

Mortgage. 

1. — GENBRAh- 

2. — PORECLOSURK. 

3. — Marshalmnc. 

4. — REDEMPTION 

— General- 


,1) During infructuous .vtl tohmont-Seo RES JUDICATA, b C 66 .». 
,21 Oi Clvittcls-Sec INSODVKNT ACT. G C. 633. 

(3) OI family property-Sce HINDU LAW (ALIEN.VTIONI, b C. . U. 
(I) See HINDU LAW (DEllTSl, 7 C. 52. 

(5) Sec BOWER OB ATTORNIOY.7 0. 253. 

.^.^Foreclosure. 


. E. ) ..^.,—1 iuLilnlioH — Adverse Possession. — lu 1823 iho trustees 

( 1 ) hfiie or ggjt^oiont invested the trust-funds m tbe mortgaRO of a 

of ft Dior K ^ . e .*f i*'ntkUv in llic iiciuhbourbood of C'lIcQitK, Tbe 

bouse g' . tenant for-lifo under the sottk-inoiit. audit w.is 

tuortgagor was ‘ Jc first^tenant Jor^ 1. 

nf^fs'e'd ^bo^icnAf the premises being sot-oQ .igaiust iho in. ome of the 
f ntt funds to which be was entitled under the sottlomonl. In etccutioii 
of a mone^decrce against tbe inot.gagor, bis right, title, and nHorcsl in 
of a money n„roha..ed bv the iudgmeut-crediior. a ladv who. at the 

tbe premises were PUjebas^^^^ in the inorlgagor-s house. Alter the 

time of ©x continued to live in tbo house as before. The mnrt 

purchase, all parties , 3 .^^ 

KHgordied ijh^^l loreclosuro was instilutod by the plainlifi. 111 

tXm the legal and beneficial mtere^t in the trii«t fund b.id become veslcd. 

ifeld that the position of tbe iudgmcnl-creditor under the sale .d 1866 w.is 
^^ .i Vdverse 10 tbo plainlifi or those under whom he clsimcd ; ihat the 
suit w2s not barred by limitation . and that plaintifi was ent-jed to a 

decree for sale- 
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Mortgage— 2. ^Foreclosure — {Concluded). 

Form of decree in a suit for foroclosurc or sale io tbo mofussil. where the 
mortgage is Id the English form, and all parties coDcerued are English. 
Manly V. PATTEUriON. 7 C. 394 

{2\ Mortgag , suit for possession by, after foreclosure — See LIMITATION, 6 C. 564, 
••3.^ Marshalling. 

The doctrine of marshalling does not apply as between a mortgagee and attach* 
iog creditors of the mortgagor who hold mere money-deoro^s. KbISTODASS 
KUNDOO V. RaMKANT ROV CHOWDHRY. G C. 142-7 C L.R. 396 

4. — Redemption. 

Right to redeem — See ATTACHING CREDITOR, 6 C. 663. 

M ortgage-Bond. 

(l) Covenant not to Lease — Lease of Property mortgaged — Swif teset aside Lease . — 
A mortgaged certain property to R, agreeing, amongst other things, not 
to grant in zurpeshgi or mortgage the property to any one so as to cause 
any difficulty in the realization of the money advanced under the mort* 
gage bond. A subsequently leased in zurpcsbgi part of the property to C. 
B obtained a sale-decree against A on his mortgage, and at the sale him* 
self became tbo purchaser of the property. He then brought a suit against 
C to set aside the zurpeshgi lease, and to obtain kbas possession. Beld^ 
that the covenant in the mortgage' bond merely created a personal liability 
between A and B. and that the sale under B*$ mortgage decree did not 
put an end to the zurpeshgi lease or affect the interests of the zurpeshgi* 
dar ; that D’s suit against C was wrong in form ; and that bis proper 
course was to sue to have bi« right declared to soil the property in satis- 
faction of his mortgage-debt, so as to give tbo zurpesbgidar an opportu* 
nity of redeeming. RaDHA PERSHAD MISSEB v« MONOHUK DASS, 6 C. 
317 = 7 C.L.R. 203 

^2) Money- Decree -^Mortgage* Decree— Sale in Kxeculion— Mortgagee's LUn.—A 
mortgagee wh*^ elects to take a money decree, and becomes himself tbo 
purchaser of the property mortgaged at a salo in cxih ution ( f that dccroe, 
may bring a suit to enforce his lien against a person, who purchased the 
right, title, and interest of tbo same debtor in the e>amc property at a 
prior silc in execution of a prior niotiev decrre. JONMlvNJOY MULLICK 
V. DOSSMONEY DOSSEE. 7 C. 711 'F.B )*1 Sbrmc L.R. 190*9 C.L.R. 
353 

(3) See Money- OHCUEK, 7 C. 78. 

(4> See Mortgagor and MouTciAGEE, 7 C G77. 

(6) Sec ONUS PROliANDI, G C. 2G8. 

M or t gage - decree. 

(U For Account and sale— Taking of AcccuH*s — \Vi*hiirntoal of Execution— Pro- 
ceedings — Principle on which Accounts are to be taken.— A mortgagee, who 
has obtained a ducroo for account and sale, is not entitled to withdraw 
from tbo taking of acoouuts in Uis exeoution-procecdiDgs. when those 
accounts appear to be going against him. DOOLEE CHiND v. OMDA 
KHANUM afias BAIiU 8HUB1BU, 6 C. 377=7 C L-R. 375 

<2) See ACT VIIT or 1869, (BENGAL), 6 C. 112. 

(3) See Execution. 7 C, 723 ; 733. 

(1) Sec MORTGAGE BOND, 7 C. 711 

Mortgagor and Mortgagee. 

Mot (gage Bond-- Monejj- Decree — Mortgage- Deer ct — LUn — Sale tn Execution - 
Purchaser. — Where a mortgagee obtains a decree against hie mortgagor for 
sale of the mortgxged prop<.>cty to satisfy bis debt, be cannot sell that pro- 
perty reserving bis own rights over it. because it is for tbe very purpose of 
satisfying those rights that tbo s-^lo is made. And if. insteid of obtaining 
a decree for the sale of the moft;*.tged property, the mortgagee obtains 
only a simple money-decree and sells the mortgaged property under it. be 
is precisely in tbo same position f ir as bis own interest is concerned. 
Ill cither case, tbo purchaser at tbo cxecutioD saic takes tbe property sold 
freed from the mortgagee's lien. 
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Mortgagor and Mortgagee— {Concluded). Page 

But, where the mortgaf^ee puts up the mortgaged property for sale at a timo 
when the mortgagor has no longer any interest in the property, then 
nothing passes by the sale, and the execution- purchaaer does not get any 
benefit from the fact that, previously to the sale, the mortgagee had a 
lien on th<» property. RaMANATH DaSS v. Doloram PhooRUN, 

7 C. 077=9 C.L.R, 233 984 

(2) See ACT I OF 1875 (DISTRESS), 7 C. 372. 

(3) See MORTOAOiE Bond, 7 0. 714* 

Mother. 

See MAHOMEDAN LAW (MINOR), 7 C. 434. 

Moveable Property. 

Of Hindu administration to— See LETTERS OF ADMINISTRATION. C C. 483. 

M uiassal. 

Procedure on taking accounts in — See PRINCIPAL AND AGENT, 6 C« 754. 

Mufassal Small Cause Court Act, 8. Sl-^^See REVIEW, 6 C. 23C. 

Mukbtarnama, 

Pardanishin W^oman— Extent of Linbihtp— Account staled— Explanation of 
Document. — In order to charge a pardauisbiD woman upon an instrument 
or power purporting to have been executed by bor, it is requisite that the 
person relying on such a document should give satisfactory evidence that 
it has been explained to. and understood by. her. 

A mnkbtakUama executed by a pardanishin woman appointed her husband to 
be her general mukhtar, and declared that * *all acts done by the said mukh- 
tar. such as giving and taking loans to and from others, executing on my 
behalf, getting executed in my favour, deed of ab->oluto and so on, 

*' »ba1i bo accepted by me/* 

It was sought to render the principal liable, on an account stated by hor bus. 
band as her mukbtar so empoworei. for a debt, without proof that the 
money constituting it had beeu borrowed on her account. 

7/efd, on the construction of the tnukhtarnama, that the mukbtar bad no 
authority to bind her by such a stitement of account, whatever authority 
bo might have had to bind her by an actual borrowing of money on her 
behalf. 

No implication of avitborjiy in the mukbtar to bind the woman by his 
stated acjountbad arisen from the carrying on of a course of business. 
Accordingly, when the evidence of express authority failed, the »>tatemcrit 
of account by the mukliiar was insufTicicnt to render the principal liable. 

No evidence w.is given of the items lent, so as to establish an indebtedoesa 
independently of tbo account stated. SUDISHT Lal v. MUSSAMUT 
SHKOliARAT KOEU, 7 C. 246 = 8 I. A. 39 'PX.}»4 Sar. P.C J- 222 = 5 Jnd. 

Jur. 270 ••• 707 

M uttHariousness. 

See Jurisdiction, 7 C. 739.. 

Municipal Commissioners. 

Suit to recover land taken by— See LIMITATION. C C. 8. 

Mutual Benefit Society. 

Power of Majority to alter UhUs — P ayvient of Peusior^s in Enoland — Adjust- 
tneni of Payments tn accordanrp with Pate cf Exchange — hiftresC of Sub- 
scribfT to Society . — The U.S.l’M* Fund, a Society establisbed as stated 
Ul rule 2 of tbo Uules of the Society to provide for the mainlcnancc of 
the widows and cbildren of ihc.'^o who j'biill bub-^cribo to it upon the ternis 
and conditions specified below, or upon si.vb others as may be determined 
upon by the subscribers or by a inaj 'riiy of tbciii. ’ bad. prior to 1850, 
pa^^ed a rule 33) that widows, beu.g n curnbents on i he Fund, Hbull bo 
paid their pcu«-i<ns at any place they n^av desire, subject to the usual 
charges of rutniltanco ; the penjHions of children, being incumbent? the 
Fund, shall also bo so paid, and on tbe same condition.** The subsenp. 
lions were then, and continued to be. paid in rupees, and the pensioub 
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Mutusi Benefit Society — {Concluded), 

were cilcuUted io rupees according to certain tables. On being admitted, 
a subscriber bad to “ promise and engage to submit to, and abide by, the 
rules and bve-laws of the Institution “(rule 22) and by rule 27 had to pay ” 
a fee equal ti ceu per cent, on the amount of monthly pension insured.” 
Rale 60 gave power to alter any existing rule by the duly recorded votes 
o( a majority of the subscribers. In 1850, exchange between India and 
England being then about par, rule 33 was repealed, and a new rule (41) 
w;id substituted for it. which provided that “ incumbents on the Fund 
shall bo paid their annuities in India at par, or in Europe at the fixed rate 
of two shillings iti the rupee.” On the first July 1876, exchange 
being adverse on remittances Irom India to England, a rule was passed, 
which provided that incumoeutson the Fund shall be paid their annui- 
ties in India in full, and those residing in Europe at the rate of 
erebange fixei for the official year by ihe Secretary of State ; annuities 
already duo or hereafter bscomiug due on risks accepted before the let 
July ls76, sliall be payable to incumbents residing io Europe at the fixed 
rate of two shillings to the rupee/’ Exchange continuing to decline, on 
the 22nd Miy 18S0, the Society, by the votes of 653 against 505 of the 
subscriber:), passed the following rule:— “Annuities already due, or becom- 
ing due before the 1 >t M^y 1880, on risks accepted before the 1st July 1876, 
shall he ptyable to incumbents residing in Europe at the fixed rate of two 
shillings to the rupee : but all other annuities due, or becoming due. shall 
be pjiid, if to incumbents in India, in full, and if to incumbents residing 
in Europe, in London, at the market rate of exchange." 

The plaintitls were the widow and children of F, a member of the society, 
who was admitted as a subscriber for the benefit of bis widow in Novein* 
bor 1871. for the benefit of bis son iu September 1873, and for the benefit 
of his daughter in November 1874. Ho commenced to pay an increased 
subscription for the benefit of his son in September 1878* He was not one of 
the majority vs ho voted in favour of the rule of the 22Qd May 1880, though 
he attended the iiicctiiig of subscribers He died on the 25th June 1880, 
having, up 10 that lime, duly paid his subscription to the Fund. Iu a 
suit in which the plaintifis, who were residing in KogUod, claimed to be 
paid their pensions there at the rate of two shillings in the rupee, — 

Hi ld, that r had no vested interest at the time of the passing of the rule 
of the 22n(l May 1880 ; that the plaintiffs wore, with respect to their pen- 
f.ions, hound bv the terms of that rule, which a majority of the sub- 
scribers had full powers to pass yo as to affect the nominees of all existing 
subscribers, and therefore the suit should be dismissed. 

Rule 41 gave an undue advantage to one class of subscribers, which was 
txirn vires, and open to correotion under rule GO by a majority of the 
>ub8cciboTs. The Society being one for the equal benefit of all subscribers, 
II if rule 60 did not give power to adjust payments in accordance with 
the rate of exchange, such a power might bo implied for the 
ot contiouinf; tbo bvisitiess of tbe Association. PALLE v. MAOJi<'VEN, 
7 C. l»8 C.L.R. 577 

Mutual Deeds. 

Of adoption— See HINDU LAW (ADOPTION). C C. 381. 

Nazir's Report. 

Sec EXECUTION, 7 C. 34. 

Necessaries. 

8eo JIlNOK. 7 C. 110. 

Negligence. 

Liability of carrier for--Se6 BAILMENTS. G C. ‘227. 

Vew Trial. 

Bee UEVIVOU, G C. ‘ISO. 

Non joinder. 

See PARTIES, 6 O. 815. 

Notice. 

(1) Of cnhaijcement — See CO-SHAREBS, 6 C. 149. 

(J-a) See SUIT, G C. 643. 
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Notice -iConcltuied), 

(2) To quit — Ejectment of Tenant holding ouer.— There is no diflotence inlaw 

between the position of a ryot bolding without a patta and that ol one 
bolding over, after the expiry of the term covered by a patta, with the 
consent of bis landlord- 

Such a tenant cannot bo evicted without a reasonable notice to quit being 
given ; and the relationship does not come to an end at the expiration of 
each year, without some act on the part of the landlord and tenant jointly , 
or of cither of them. CH.aTURI SINOH v. MakuND LALL. 7 C. 710 = 4 
Shome L.R. 186 = 9 C.L.R. 240 

(3) Soo ANCIENT Lights, 7 C. 463. 

14) See ARREARS OF RENT. 7 C. 633. 

(6) See CONSTRUCTIVE NOTICE. 7 C. 199. 

(6) See Life policy. 7 C. 594. 

(7) See PRINCIPAL AND AGENT. 7 C. 654. 

{HI See PUHLIC OFFICER, 7 C- 499. 

Notification of the 7th May, 1872. 

Soo SETTLEMENT, 7 C 376. 
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Novstio/f- 

See Sale. G C- 356. 

Nuisance. 

See EASEMENT, 7 C. 666. 


decree, notice of, by respondent -See PRINCIPAL AND AGENT. 7 C. fi54. 

Obstructing Watercourse. 

See User, C C. 394. 

Obstruction of Lights. 

See ANCIENT LIGHTS, 7 0. 453. 

Occupancy* Right. 

(ip S:o ESTOPPEL. 6 C. 55. 

(2) See RIGHT OF OCCUPANCY, 6 C. I9f>. 

Official Trustee. 

See PUBLIC OFFICER, 7 C. 499. 

By Judge to notice evidence— See CHARGE TO JURY, 7 0. 12. 

(2) To record preliminary proceediug-See BREACH OF THE PEACE. 7 C. 3S5. 

Onus Probandi' 

. ir n.iud—Prooi 0 / Execution and bona rides of TronsocUon—Evitu ucc 

, 1 ) Snmenf.-Wbire a claim is made under an alKgud 

mnrtcacc ag.Gnst a 6o«n ri<<r purchaser lor v.ilue, and ihe defendant puts 
in is*'ao the conuineness ol the transaction, the onus is upon the pliintifT 
of Droving nrima /ncic-ihe bonafides. as well as the actual exocution. of 
ih mortgige and if the Court dii-ercdits the plaiiilifl -s witiu^ses as 
recirds the bona tides of the transaction, it isathl. rty to di^nisB the suit, 
although the defendant gives no subsianiial evidence ,.f fraud. 

t 1 in a deed or other instrument is in some cases conclusive, and in all 

^ evidence as against the panic, wiomtko it. and it is ol nioi-.- or 

In wou-ht or more or less eonclusivi- against them according to circuin- 

t nces It la a si.Hciuont deliberate ly made bv those parlies, wbicli, like 
other -lalcineiit, is alwavs evidiuco against ilm persons who miko it. 
^*.1 it is 1.0 more evidence as against third persons than anv other state- 
ment would be. Bb.\.JKMI\VAHI: PFSH.tKAR V. BUDHANUHDl. 6 C. ii66 

= 7 C L.R. 6 

.. o .. i.nvr cir'ain Lands declared Mal—Docuvunt onee receited icithout 
(2) lowrr Court — AVhere it is admitted that i i-.t* defc iidanis hold 

certain Unds within the plainlili's zemindari, some hi Iv.i.st of which are 
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Oau& Probandi— {Concluded). 

rent- paying ; the defendants, if desirous of proving that any of these lands 
are rent-free, ace bound lo give some pnma/acie evidence of the fact, 
before they can call upon the plaintiS, the zemindar, to prove that the 
whole or any part of the lands ate mal. 

An appellate Court has no right to refuse to admit on technical grounds a 
document which has bveii received and read in the Court below without 
objection. AKBUR ALl v. BhYBA LAL JHA. 6 C. 666 = 7 C.L.R.497 = 3 
Shome L.R. 260 

(3) See LANDLORD AND TENANT, 7 C. 582. 

(41 See Limitation. 7 C. -225. 

(5) See POSSESSION, 7 C. 591. 

( 6 ) See SUIT, 6 C. 843. 

Optional Registration. 

See REGISTRATION. 7 C. 570. 

Oral Agreement. 

Evidence of— See SPECIFIC PERI-OHMANGE. 6 C. 531. 

Du Executive Officer -Power of Judicial Courts to question the legality of such 
' Order.— Where an executive officer makes an order or issuei a notification 
under the provisions of the Code of Criminal Procedure, it is nor, vyithiti 
tbe province of judicial authority to question the propriety or legality ol 
such order or notification until an attempt is made to enforce the exaction 
of a penalty against a person committing a broach of such order or uou- 
fication. It then becomes the duty of the judicial authority to oonsniec 
whether the order is properly made or not. In the niatter of 
SUB.J.vNMiAiN Dass; The Empress v. Sur.ianawain Dass. 6 C. 88 ... 

(2) By Judge in Privy Council Department— See AI’I’KAIj, 6 C. 594. 

(3) Directing client to pay costs — See PRACTICE. 7 G. 101. 

(4) Of acquittal-See CRIMINAL PROCEOUBK. CODE (ACT X OF 1872). 6C- 581. 

(6) Of discharge— See SANCTION TO PROSECUTION. 7 C. 447. 

16 ) Or Transfer -towers of High Court-Code of Civil Procedure {Act X of 
1877). i'. 26.— The High Court cannot make an order of transfer of a case 
under s. of tb« Code of Civil Proceduro, uolesa tho .Court, (roni which 
tho trrm»for‘,is sought to bo made, li 4 s jurisdiction PEARY 

LaLL MOZOOMDAR V. KOMAL KlSHORE DASSIA, 6 C. 30 

(7) Refusing certificate, Appeal from— S-!.j GUARDIAN AND MINOR. 6 C. 19. 

(8; Refusing to file award— See CIVIL Procedure CODE (ACT X OF 1877), 
7 C. 190. 

i'J) To rocall certificate— Soo APPEAL, 6 0. 40. 

(10) Release attachment— See RES JUDICATA, 6 C. 550. 

(11) That tenures have lapsed — Sec ACT VIII OF 1869 (BENGAL), 6 C. 673. 

Order and Disposition^ 

Indian Insolrent Act. 11 and 12 VxcL.c. 21. s. 23 -Where goods are in the order 
and disposition of anv person under such circumstances as to enable him 
by means of them to obtain false credit, then the owner cf the goods who 
has permitted him to obtain false credit, must suffer the penalty of losing 
«uch noods for tho brueftt of those who have given tho credit In the 
matter ol T. H. MARSHALL. AN INSOLVENT, 7 C. 421 

Order or Disposition. 

See INSOLVENT ACT. 6 C 633- 

Oudh Sub-Settlement Act. 

See UNDEU l'ROPRIETARY RIGHTS. 6 C. 218. 
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Oversia:ying- 

Leave— See POLICE ACT (V OF 1.S61), 6 C. 62o. 
Ownership 

See LIMITATION. 7 C, 226. 
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Pardanashin Woman. 

Arrest of— See EXECUTION OF DECREE, 7 C. la. 

Parol Evidence. 

(1) Admissibility o£-See SPECIFIC PERFORMANCE, 6 C. 328. 

(2) In addition to condition in KUtibundi — See EVIDENCE ACT (I OF 1872), 

b 0. 433. 

Partial Hearing. 

Diamissal after — See DISMISSAL, 6 C. 523. 

Partial Satisfaction. 

Of deoroD— See EXECUTION, 7 C. 61- 

Pflrt/CS. piainliff$ in Actions o/ Contrad^Non.joinder—J^nder of Plaintiffs 

alur lime Jor bringing Suit has expired, Effect of— Co-Contractors Ltmi- 
M/Ln Act IXV of 1877), 5S. 20 ami 22— “Prescribed Pcrwd"— Procedure— 
SutI by Members of Joint Hindu Family ca}r^ing on Tradeyi Partnership. 
Two of the sons out of a joint Miiakshara lamily. consisting of a father and 
three sons and the widow and sons of a deceased son. and carrying on 
business in partnership, sued to recover money due on a hathchitta. dated 
the nth December 1876; the last payment made and entered by the defend- 
ant bemg on the ^Oth July 1877. No time was fixed for P»yoienc of tbo 
money so that it became payable on the due of the hiibcoitta. 

Th^S was instituted on the 19th July 1880. and came on for hearing on 
lhr 26 tb July, when an objection was taken, that ail the parties who 
oueht to sue were not on the record- On the application of the original 
nUinlitls tbo names of the father and the third son were then added and 
SeXntifls were described as surviving partner., of the deceased son. 
it iho time tbo addition.il plaintifis were made p-irties. the suit was. as 

rff'ards tbcii^, barred by liniitJfctitm. • * ii a 

iJw that the .additional plaiatiQs were rightly made parlies to the suit. 

«l,..ifh«tandinK ih-u the suit was. as far as they were concorned, barred. 
iJS IS ircomr-ict it IS the right of the dCcidant. if he takes thoobjec 
Uoii ill proper tune, to insist upon ail the persons with whom he conlr.acted 
be. K iomedas pUintiBs, and if, after the objec-ion has been raised, tbo 
Su.lT nrreceds with the suit without taking steps to add the person or 
Sins whose non-joinder has been objeou-d to and the Court finds that 
the obioction is well founded, the suit must be dismissed 
That inasmuch as tbo original pluntitls could only enforce their chum in 
^ co.uuTKtSn with the added plamlills. and the added p aintiUs were l«rrcd 
by s 2'i of Act XV of 1877, thi? claim of th« origiuul pUiiUitfs was also 

TWt 1^0 suit if all the plauilifls had originally joined in suing, would not 
‘have bemiUrrcdbys. 20 of Act XV of 1877. The words proscribed 
ni^rod ■ ill that section mean, not the period prescribed for the payment 

nf the debt but the prescribed period of liiuitaVioD- 

Thorc ^ nrequity. but often much injustice, in allowing one )■ int contrac- 
, nlinv to sue a defendant, uoiwitbsianding an objection duly 

tor ^ (jourl has no right to allow one contractor to 

;':l°c. uidL ;”ch c,,cu.,.su.,,cc.., .bougU l.. -loubl, ,.lter,v,v-ds 

adjust the -urn Which ho recovers With his co-eolUraciors. . 

AS between ih- members of joint « tmily. any one or more may bo aulhori/.cd 
bv thrrest to act a. tb.-ir avenl or agents in any business transaelion ; 

i.iint fduulv or .iny momuers of it carry on a trade in partner- 
^nd em tra'? vuh tbo outsule public in the course of that tride. 
S’bavo uo ^.L privileges th u. any other traders. If they are really 
tbey ^ be bound bv the same rules of law for eulotcing thoir 

fn 0 „'ur“ -,M .w ..s ...y o, ho; cr.b.p, KAMSKBUK v. 

KtMLALL KOOSI'OO. 6 C Hl5-8 C.L.H 46. 

; rr-.v^r/^piurrs— .Iff XI <>/ s. 37 —On the 13th January 

(:2I 'l’ j p nurcb o-ed -tii e-tiio vild for arreirs ofOoverumoiU revenue, 

rk'„ ^rieinal nropnetors a -sert. d ihe.r right to collect the rents of a portion 
^Drone^rlv^ bv '.iriuc of holJinfi two shikmi lalooks and a howta 
*^ThiK ricbl was -ifftrined by the High Court m April 1875, B had 
sold tus interest to C. On the 29lh May 1876. A created a 
***'t oi hie eight annas ui favour of D and F, and on the 4lh July 1676, 
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Parties^ (Concluded). 

c purchased all the fights of the original proprietors. Oo the I3th 
January 1877. A sued under Act XI of 1859, s. 37. to cancel or vary the 
tenures, making the original proprietors. C. and various tenants, defend- 
ants. C objected that A had no right of suit or cause of action, as he 
had patted with all his rights to D and E : and that as his entire interest 
in the estate was ooly eight aonas, he could oot sue to caocel a part only 
of the 8Ub-tenutea. Z) and E then applied to be added as parties, and were 
made plaiotiffs. 

Held, that A had no cause of actioo, as ho bad previously parted with all his 
rights as zemindar, to cancel these tenures in favour of D and £?, nor could 
D and B sue, as they were not “ purchasers of an entire estate inat 
A having no cause of action it was not competent to the lower Court to 
add D and E as plaintifls, and so introduce a right of action which did 
not previously exist ; and 

That oven on the assumption that D and B were properly made plaintiffs 
the lower Appellate Court should have taken into consideration oertain 
admissions made by them as to the existence of the ui^ertenure. both before 
and after the Government sale. DWAKKANATH P.AL. v. GlUSHCHUN- 
DKll BUNDOPADHYA. 6 C. 827 

(3) See CO-SHAKER, 7 C. 577. 

(•t) See ENHANCEMENT of RENT, 7 C. 751. 

(5) See JOINDER, 7 C. 242. 

(6) See JURISDICTION. 7 C. 284 ; 7 C. 739. 

(7) See REI’RESENT.VTIVB, 6 C. 777. 

Partition. 

(1) AppointmentofCommissionrr—Civ. Pro. CodeiActXoflBlT^l.s. 396— 

' ' ‘^Clause Act 'I o/ 18G8).— In a suit for partition, the! Subordinate Judge 
appointed an Amin under » 1196 of the Civ. Pro. Code to effect a partition. 
The Anim made bis repoit. which was objected to on the merits Gy the 
dofendaut. but ultimately the report was coiifinned. the defendant bav- 
inc aonuiesced in the proceedings. On appeal to the District Judge, the 
delend.mt took an objection, that the appointment of the Amin was 
irregular. 

field, that having acquiesced in the proceedings so far. it was too late lor 
the defendant to take the objection. 

Per PONTIFEX, J. iFlELD. J.. doubting). — In a suit for partition, it is com- 
Dctont to ibo Court, in its preliminary decree, to appoint any one person 
whom it thinks fit to be a Commissioner to make the partition under 
8 396 of the Civ. Pro. Code. The section uses the word •commissioner, 
but it is not necessary for the purposes of partition that there should bo 
more than one commissioner, and by force of the General Clauses Act, 
the word ' commissioners ' may be road in the singular number. 

The intention of 5. 396 is that, upon the first hearing of a suit, the Court 
shall determine whether t ho plaintiff la entitled to a partition, and sba I 
accettain who the several person interested in the property arc. and shall 
direct bv a preliminary decree or order that cominn.sioners be appointed 
ro make^tbeTvrtition.^ GaYAN CHUNDER SEN v DUKGA CHURN SEN, 
7 C. 318 = 8 C.L R. J 15 "• 

f2) Batiuara -Bevenue-pattituj Estate— Jurisdiction- Civ. Pro. Code (Act . - 

1877) ss 11 265.— Where one of several co-sbarcts. owners of a piece of 
land defined’ by motes and bounds and forming part of a revenue-paying 
Itatc brings Luit for partition, in which be does not to have bis 

ioint liability for the whole of the Government revenue annulicd, such 
suU is cogiiiLble by the Civil Courts which have jurisdiction to deto.m.^ 
tho nlaintiff’s right to have his share divided and to make a decree accord- 
‘lic.y CHUKDKIWATH NUSDI V. HUK NAEAIN DEI,. 7 C. 163= 1 Shomo 

L, R. 44 

(8) See CO-SHARERS, 7 C. 677. 

Partners. 

(1| Out of juriidictiOQ — Sue INSOLVENT ACT, 6 C. 633. 

(2) See COSTS. 6 C. 811. 
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Partnership. 

(1) Accounts — Frame of Suit— Procedure in Partnership suit— Ctv. Pro. 
Code (Act X of 1877). sch. iv. forms 113, 13-2. 133-Cos£s.-In a suit ior 
an account of partnership transactions, the Subordinate Judge, in whose 
Court the suit was iustituled, framed certain issues with the object of 
ascertaiiiii.g who managed the business; with whom the partnership pro- 
perty was : whether the defendants ought to account ; what was the 
capital, and what the expenditure and profits of the firm; and after .aking 
evidence on these points, dismissed the suit. 

Held, that the Subordin.ate Judge should have followed the course pointed 
oui in forms 132 and 131 of sch. iv of the C.v. Pro. Code and 
at the first hearing should have determined whether there had been a 
partiiorsliip what wore ils conditions : was il dissolved, or ought it to be 
dissolved • and who were the parties interested, and jn what shares . an^d 

upon determining these questions, should have directed ^ 

ti^ken ; and after the accounts bad been taken, should have made a final 

fr^ld also that the suit should not have been instituted in the Court of the 
Subordinate Judge, and the case was transferred to the Court of the Pis- 

the fact of a parto . p. when he is usually made to 

r;Jb?co:rs up%o RAMCriuNOER SHAHV. MANICK CHUN- 

mou HANIYA, 7 C. 428 = 9 C.L.R 15' 

,2) Accounts suit for adjustment uf-3ee CONTRACT ACT (IX 01 1872). G C. 

(3) Suf/by members of Joint Hindu family in-Seo PARTIES. 6 C. 815. 

(4) See JURlsniCTION. 7 C. 157. 

Part Performance. 

See EVIDENCE ACT (I OF 1872', G C. 433. 

Passage. 

See EASEMENT, 7 C- 145. 

Passenger’s Luggage. 

See Bailment. G C. 227. 

^^*s1TlAND ACQUISITION ACT (X OF 1870). 7 C. 535. 

Patni Talook 

See PRIORITY. 7 C. 173. 

OP bkst. , 0. 

PP„,/ ACT (I OK .8721. 0 0 . 279 

i‘i i:: ul: 8,2. :.79. 

•'"' 5''-.?' (Ac. X cl 18721. 290. J83.- A 

dir^a thoc'.mmitment of a person discharged by ajPeputy Magis- 
uatei wiSt first giving such person an opportunity of showing cause 

against such comnutanen^^ 1874. the Court has power to 

But under S.2. -^-^j.n.^to to enquire into any offences for which it 

coSers acoinm.tmcnl should be ordered. 
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Penal Code (Act XLV of I 860 )— (Continued). 

When, however, a trial under such a commitment made by order of a Ses- 
sions Judge has been duly held, and no actual failure ^ 

caused by the error of the Sessions Judge, s. 283 of the Ctim. t^ro. 
Code would be a bar to the reversal of his judgment. THE EMPRESS v. 
KHAMIR. 7 C. 662 = 6 Ind. Jur. 91 = 10 C.L.R 8 

(3) Ss. 147, 148. 324— See PRACTICE. 6 C. 718. 

(4) S«. 161. 165 — See Evidence, 6 C. 656- 

,5, s. 198— /njunclion in Civil Suil-Disobedie^e oj Order.— S. 188 of the 
Penal Code applies to orders made by public functionaries for public pur- 
poses. and not to an order made in a civil suit between party and party. 

Tbc proper remedy for disobedience of an order of injunction parsed by a 
Civil Court, is committal for coutempt. In the nxnUer 0 } the -pelilxon oJ 
CHANDRAK.XNTA Dk. 6 C. 445 = 7 C.L.R. 350 = 5 Ind. Jur. 412 

(6) s. 191— See CRIMINAL PROCEDURE CODE (ACT X OF 1872'. 7 C. 121. 

(7I Ss 192 464 cl 'l-~Fabricoling Folse Evidence — Forgery — Alteration, of 

'Dale of Docu««nL— Where ibc date ot a document, which would other- 
wi«e not have been presented for registration within time, is altered for the 
purpose of getting it registered, the offence committed is not forgery, where 
there is nothing to show that it wa.s done " dishonestly or fraudulently, 
within cl 2 e. 464 of the Penal Code, but fabricating false evidence wil^m 
s. 192. In re MiR EKRAR ALL THE EMPRESS v. MIB EKRAU ALl. 6 U 

482. 

J8I S 201— False Information — A woman who, with her infant child, eloped 
' from her husband’s hvou-e. was afterwards arrested on a charge of murder- 
ing the child, which was missing. She made three different statemerits : 
(1) lh.it she had left it with her busbind ; (21 that she had been enticed 
away by one B who had tiken the child from her ; (3l that one H. hsd 
drowned the child. The Sessions Judge believed the last statement, and 
convicted her under s. 201 of the I^eiial Code. 
field, that the conviction was wrong, and must be set aside. 

S. 201 of tbe Penal Code does not apply to a case whore the person, 
who is the probable or possible oOendir. makes statements exculpating 
hini'eU bv inculpating -anorher. In the matter of the BEHALA 

BiHi. The Empress v. LIehala Bnu, 6 C. 789 = 8 C.L.R. 207 
191 S. 211 -C/*nroc made on Report of Police that case was False Charge of 
(living False tnfor»iation. — A commiiojcnt for trial under the provisions 
of s. 211 of thn Penal C’de. for knowingly instituting a false charge with 
intent to injure the persons accused, is not ilh gal. m- i-c-ly ‘looaute tbo 
complaint which tbe aemsed made has not been judicially enquired into, 
but is based on the report of the Police that tbe case was a false one. 
THE EMPRESS V. SALIK ROY, 6 C. 582 = 8 C.L R. 255 

(10) S. 211 — Making False Charge to Court or Officer 

It is necessary for a conviction uiiders. 211 of the Penal Code that the false 
charge should have been made to a Court or ofilcer having jurisdiction to 
investigate and send it up for trial, in the matter oj Oie ^tiUan of 
JAMOONA. THE EMPRESS v. JAMOONA. 6 C. 620=8 C.L. K. 215 

(11) Prosecufion /or mahing a False Charge-Opportunity to accused fo prow 

the Truth of C/idrpe.— Before a person can bo put upon his *0*^ 

making a false charge under s. 211 of fhc Penal Code, ho must be alli- 
ed an opportunity of proving the truth of the ' 

and such an opportunity should be afforded to him, if ho desires to ta 

advant.ipo of it, nof before the Police, but before ihe Magistrate. 

Magistrates should clearly understand that whilst the Police 
proper duly in collecting evidence, it is the function 

i.lono to decide upon the sumcicncy or credibility of '^^87 

collected. THE GOVERNMENT v. KARntDAD. 6 C. 491)- » C L B. 4b/ 
= 3 Sbomo L.U. Ctl. R. 48 

(12) ScHCfion to Prosecution tor making False Charge.-- A 

' cution for making a false charge under s. ill of the Penal Code, without 

hearing all the witnesses whom the person accused of making tbe laiso 
charge wishes to produce, is illegal. 
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Penal Code {Act XLVof ta60)-(Concluded). 

The HiRh Court has power to quash au illegal 

thfoL. the EMPBESSv. SHIBO BeHABA. 6C. 584-8C.L.R. 265 ... 

(13) 8. ‘211— See FALSE CHARGE, 7 C. 87; 7 C. 218. 

(14' S 211— See PbEA, 7 C. 96- 

(15) s'. 300. Excop. 6-See CULPABLE HOMICIDE. 6 C. 151. 

(16) Ss. 465. 511— 3co FORGERY, 7 C. 35‘2. 

Pensions. , 

See MUTUAL BENEFIT SOCIETY. 7 C. 1. 

Permanent Tenure. 

Seo SALE. 7 C. 697. 

Permissive Occupation. Possession-Permissive 

Limitation Act -A suit for the recovery of immoveable pro- 

occupation — DisconixnuatM beoo inmojo permissive occapa- 

perty agaiost S grouL^^^ char.ty Ir relationsb.p. i« 

^^er^o^rAct^XV ori^77.°Lh^^^^ HI. aod Jot by cl. H2 of the 

I J^h a cat:' the owuer of t^e property, -ho bas permissive 
SSuLAUrSEiLtr. DiBENDRONATH MULLICK. 6 C- 311 = 7 C.L-R. 
181 

Personal Discharge. 

See INSOLVENT ACT. 6 C. 70. 

"'"'vltis'cd unnccossarily-Ses SANCTION TO IMtOSECUT.ON. 6 C. HO. 
^^"’Trrttulrtfty iu-Seo IRBEOULARITY. 7 C. 694. 

Places of Worship. members of a sect are at liberty to erect » place 

Liberty fo crrcf.-Io lod^ Hllhough it is more or loss contiguous 

of worship oo ihcit •) vo p V J worship appertaining to another 

10 a place °""'iP;fec7arcSt ^ to erilt on thoirown property 

;s.. Pu.„o oc p--- “fp ‘°hr;'r’„oT™u?.; 

Vcnflcliou ol-Soo PBACTIC^. 0 I,. 07.. 

Plaintiff. . 

(1) boo COVEN.tNT. 7 O 470. 

(2) See JOINDER. 7 G. ‘212. 

m See BENT SUIT. 7 C. 118. 
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380 


Plea. 
( 1 ) 
( 2 ) 


o.. i.'\i.'.'iiTION. 6 C. 78b. 

1) Code l.lcf XLV ..M8f.0). s. ‘ill- 

•2) C/ %tnroc—Crvni>ml Proeedure Cade (.lc< : 
PUa-Explaxm,uj CW ^ Code w 

^ <147 — A Dns'>nor. cQ.irKt-y a 


-^liccord of 
X of lB72i. 
with b:bving 

237 -A prisoner. cn..rKcu .reusing A at having 

brought a 7 bv doing a rash or negligent act not amount- 

caused the ‘l;: ‘^‘*^^;‘.dPraodcr s 301 A. stated at the trial that, tbooriginal 

,ng to culpable hom. ^ unthinkingly. 

complaint ii,,, u»lement a., a plea of guilty, and sentene- 

The Sessions Judg * ,mpris->nmcDl. No record o( the prisoner’s 

ed the .^y 237 of the Criminal Procedure Code, appeared on 
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GENERAL INDEX. 


PleB—(Conclicded)* PA3B 

the procccdiogs, not did it appear that the charge had been cxplaiccd as 
well as read to the prisoner, ai^d the Judge considered that the original 
complaint did not amount to a false charge of an oSenco under s. 304*A. 

Held, that the conviction was bad. THE EMPRESS v. GOPAL DHANUK, 

7 C, 96^8 C.L.R. 471 612 

(3) Of payment — See LANDLORD and TENANT, 7 C. 592. 

(4) To suit for enbancoment oi rent— Soo SUIT, 6 C. 543. 


Pleaders and Muktears* Act {XX of 1 86S). 

Ss. 11, 13 — Muklears and Private Agenty Distinction betweeri. — Per WHITE and 
MITTEU, JJ.— The more fact that a person looks after an appeal and gives 
instructions to pleaders in connection with such appeal, docs not show 
that such person was practising as a muktear within the meaDing of 6. 13 
of Act XX of 18G5. 

Per Garth, C. J- — where a person is in the habit of acting for persons in 
Courts of law, and holds himself out as ready to perform what is usually 
considered muktear's work«, (or reward, such person is no less acting as a 
muktear on any particular occasion, because he may bav^ abstained on 
the particular occasion from doing any of iboso acts which a duly qualifi- 
cd muktear is atone legally capable of performing. KALI KUMAR KOY v. 
NOBIN CHUNDKR CHUCKEHBUTTY. 6 C. 685 » 7 C.L.R. 562 «4 Bhomo 
L.R. 88 *•* 

Pleadingy 

(1) In suit for account— See PRINCIPAL AND AGENT, 6 C. 754. 

(2) See JURISDICTION, 7 C. 739. 

Police Act {V of 1861). 

S. 29 — Overstaying Leave without Permission.^ 'Vho failure of a Police constable 
to resume his duty on the expiration of bis leave does not constitute an 
oRonco under s. 29, Act V of 18G1. hi the 7uat(er ol the petition of 
JANOKINATH GUPTA : TlIK EMPRESS V. JANOKINATH GUI*TA, G C. 625 
— 8 C.L.R* 5G ••• 

Police 0//icer. 

Admission to, before arrest— Sec Evidence Act (I OF 1872). C C. 530. 

Police Report. 

Incorporation of, by roforcuco •’See CiUM. PRO. COD12 (ACTX OF 1872), 6 C.835i 
7 C. 40. 

Policy of Assurance. 

See Lll E POLICY, 7 C. 594. 

Possession. 

ID Evidence of— Sco GRIM. PRO. CODE {ACT X OF 1872), 7 C. 16. 

(2) Order, or disposition— Sco INSOLVENT ACT, G C. 633. 

(3) Priority— See REOISTR.VTION act fill OF 1877), 7 C. 763. 

(D Jlecovery of ^Dispossession — EjeetmefU^ Evidence^ Onns — Proof of 2'itle> — 
In Juno 1873, the pi tinlifl sued the defendant for the recovery of posses- 
Sion of corLtin land. At ’ho trial it was proved that bo had been continu* 
ouhly in peaceable possession of the land until the month of May 1878, 
when he was forcibly and illegally dispossessed by the defendant. 
field, that the evidence was sufUcient to call upon the defendant to show 
his title to the land. MOHADEEU PERSHAD SlNGH V. MOHABEER 
bINGH. 7 C. 591*9 C L.R. 164 

(5) Suit for— Sco LlMlT.VnON, 6 C. 709. 

(G) Sco KEs Judicata, 6 C. 9i. 

(7) Sec SUIT, 6 C. 381 ; 7 C. 418 ; 7 C. 725. 

(8) Under Reg. V of 1805— See SALE, 0 C. 243, 

(9) Unity of— Sco EASEMENT, 7 C. 6G6. 

(10) See LIMITATION. 7 C. 225 

(ID See PERMISSIVE OCCUPATION, G C. 311. 

Power. 

Of bubscribers to alter rules— See MUTUAL BENEFIT SOCIETY, 7 C. 1, 
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Power of Attorney 4 

Crnistructim of Power-Power to Sell or Mortgage.-Vndet a power of attorney 
TonUiniog a clause empowering A to sell or mortgage the donor a property 
for the payment of his debt',, A executed a simple money-boud ‘o 
the donor’B creditors, for payment of the aum duo and ‘“terest. 
the aot was extra vires, and did not bind do“or. ChUNDER 

Sen V. PROSUNNO COOMAR DASS, 7 C. 253-9 C.L R. 433 

Practice. , 

'• ssssapft 

s' nti^t M Cos^v —If is practice to make 

3‘i4.-Under a. «4 of the 324 l>cna1 Code must not 

r/ceed thal which ma, b; aw^ded for graver oflerme- 
Q„^r..-Wbelher separa c of JUI.DUH Kazi AND 

: Tr.E £S“S.vSuR"DUHKAZ. AND GULAR KBAN. 

GC. = Fvidencr -Adjournment- Costs.-A plaintiff 

(4) Failure 10 to^bring forward sumcient evidence to entitle 

failed m ‘ued f« an adjournment in order to obtain 

him to adjournment on the terms that 

fcTVbo^ w^olc costi of the hearing. BUANKS v. 

(5) In Appeal from 

By ru 0 35 of ‘‘^V^rT^ined bv King William IV in Council, in pursuance 
abroad, rnade and orda appeals from the decrees of Vice- 

IdmfrSty Couitra^^^ be asseried within fifteen days after the dale of 
words 

Cou?t.‘a^heTse ma%c ; not the date when the decree is reduced to 

writing and ti;„K c^wrt in its AppeU;itc Jurisdiction, modi- 

On the 23rd July 1880. the ^ Vice-Admiralty in a cause 

lying a decree o* a jt Registrar to assess the damages 

of damage hy coll. s on I, 

that had been tuq parties went, without protest, before the 

were held to be iii fault. 

Registrar for o[*{l,o pfomovents before him, and the damages 

to compel the ‘‘fPf "r'‘'’^onsciit of both partic.s at a certain amount. On 

were assessed with the oonscia^^^ .Jpeal was given on behalf of the 

,nd "a, rocorjod a. ..Hor.ed pur™,™t to rulo 35 obovo 

teferred to. not within time, more than fifteen days having 

Held, tl-al l^fncerco before the appeal was assorted. Accor, ling to the 
elapsed alter ttie ac yu-y.^dmiraUv Courts, the proceedings taken 

law laid n;?''" I, cmsolvcs sufii. ient also to prevent an appeal 

before the RogJ!; OWNKUS OI-' THE SMIf •• nKRNMM.DV • V. THE 

COMPANY, 7 C. 547 IP C.) = 8 l.A. 

,0, Of Zlcoult onil^;-'i--See CK.>nNAr. PRO. EDDUE CUDE. (ACT X OP 

I87‘i).0 0-'Y^- ^ pfnl-Pfmand—Full Bench Reference.— Oa a 

(7) Regular .Kppeal 6^ spo< ial appeal, the I’ull Dench will 

referenoo to a r ui 
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Practlce~(Concluded). 

decide the special appeal : but on a reference from a regular appeal the 
Full Bench will only decide the point referred, and send the ease back to 
be dealt with by the Bench which made the reference. SYED SUFDAR 
RE7.A V. AM.IAD AEI, 7 C 703 (P.B.) = 4 Shome L.R. 240 = 10 C.L.R. 121 

(8) Verifization oj Plaint— Information and Deliel— Personal Knowledge — Civil 
Procedure Code (Act X of 1877), ss. 60, 51— ^cf XU of 1879. s. 11.— In all 
cases, whether a plaint is verified by the plaintiff or by some other person, 
the p.arty verifying should state shortly what panvgrapbs ha verifies of hia 
own kno«vledge, and what paragraphs he believes to be true from the in- 
formation of others. In the matter of Ul’ENDRO LaLE BOSE, 6 C. 675 
= 7 C.L.R. 413 = 5 Ind. Jur. 472 

Prayer. 

For relief— Sec EXECUTION, G C. 485. 

Preliminary Proceeding. 

Omission to record— See BREACH OF THE PEACE, 7 C. 385. 

Prescription. 

See EASEMENT, 7 C. 132. 

Prescriptive Right. 

See RES JUDICATA, G C. 41 

Presentation. 

, of plaint, time for— See LIMITATION ACT (XV OF 1877), 7 C. GOO. 

Presidency Magistrates’ Act. 

(1) Ss. 41, 42. 43, 1G3— See SANCTION TO PROSECUTION, 7 C. 447. 

(2) S. 124 -See Dismissal, GC. 523. 

(3) S. 12')--Sec CONDUCT. 6 C- 59. 

(4) S. 158— See EVIDENCE ACT (I OF 1H72), G C. 522. 

Presidency Small Cause Court Act. 

Ss. 42, 52— See COSTS, G C. 418. 

Presumption. 

(1) Of grant— See EASEMENT, G C. 812- 

(2) Of title from long user — See USER, 6 C. 394. 

(3) See SALE. 7 C. <'97 ; 730. 

Principal. 

See JURISDICTION. 7 C. 739. 

Principal and Agents. 

(1) Duty of Agent to account — Procedure on laking Accounts in Mofussil — Plead- 
ing iu Suit for Account— Access to Boohs and Papers — Civil Procedure 
Code (Act X of \877), ss. 394. 395. — In a suit for an account against an 
agent, the plaint stated that the dulondant had not submitted proper 
accounts of his agency, and prayed that the defendant might be ordered 
to produce certain papers, and that, on failure to submit the accounts, be 
might bo decreed to pay the plaintiff Rs. 1,200 by way of damages. The 
plaint also alleged that, in consequence of the defendant’s negligence and 
mismanagement, the plaintiff believed that he had sustained a loss of 
Rs. 5.000, and prayed for a decree lor this sum. 

Held, that no decree could be made for the sums mentioned, or any other 
sum. until an account had been tivkcn and the amount duo from the 
defendant ascertained. 

Per Field, J.— It is the duty of an agent to render proper accounts to his 
employer irrespective of any contract to that effect. And bo does not dis- 
charge that duty bv merely delivering to his employer a set of written 
accounts without attending to explain them, and produce the vouchers by 
which the items of disbursements are supported. 

Method to bo followed on taking accounts in the Mofussil stated. 

If the taking of accounts by the Judge would occasion a waste of public time, 
be should resort to the provisions of ss. 394 and 395 of tUe Civil Procedure 
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Principal and AgentO'-lConcluded). 


PAGE 


(2) 


AfJU ij • 

itnib rNToorp^RSAo'' Rov°r 

CC. 764 = 8 O.L R. 321 . . 

f.™ 0 / S».< /»' »' 

7 .mi«a«on— J/oltce o/ Objections to Decree^ u 250. S95. and 

Joint Prop4Wy-Ctu»I Pro«d«rc C^ // 1877). s. 5.— In a suit 

396 : sc/i »«. Form !.’! A;* ‘ the plaintifl si 


i96 : sc/i. in.Vorm hU Vgcat the pUintifl should ask 

for an .account by a *S*H«t his jec ^ defendant is 

in his plaint that a period, the Court should 

found liable to render he is\o liable, and direct him 

make an interlocutory decree de^ ^ b, 

to file an account m Court w th After an account has 

enforced under s. 260 of the oi7u reasonable time toexamino it. 

been filed, ‘b® prescribed by ss. 394 and 

If the A ’to^h? Code should bo followed. When 

395 and Form 15/ of sch^ n t determine the amount duo, 

the accounts have been ^ payment of this amount, and also, 

and the final decree ‘°J pv5e?s. vouchors or other documonts 

’l"crSoom. i«o^c b^.nd, o.\^ »gen. in ibo nour.o of bi. employ. 

niont. . . - the phiintifT a^ked 

SSStoSS, ■ 

r r = - ;-5.k 

respondent under s. oG 2 of s. 5 of the Limitation Act can be 

which the provisions oj P^^^JiAnion to orlond the period, 
extended, and the Court has no . modissil con.sidered. 

Form.s of kcepniR accounts of joint p p > ^ ^ 2G5... 

PBGAMHEKMOU/UMn.VRv. KaLMSATH K0\ . / O 

(3) See CONSTRUCTIVE NOTICE. 7 C. 19'.). 

(4) Sea LIMITATION, 7 C. 89. 

(5) See RES JUDICATA, 7 C. 739. 

Principal and Surely. „„„>— Di«/mroe of Surety-Accommodation 

Oivinn Tifne-Inleresl P'’.^ *’[,5'^,/ iH7'i).^s. i:l5 - The drawer of hundis paid 
dccep/or— CoMfr/icf ^ ^ f obuin time, which ho did obtain, for 

advance interest to the liability of an accommodation 

p/ivmont after hund^s'l-pendcd on whether he knew of and consented to 

this arraiiBemoni.. -md consented to. advanced interest boinR 

//cfd on the merits, that ho k pnoTM'CllANDll \ G C. ‘^‘MPC) 

taken. P.C^ 760 1 Sir. P.C-J. 156=1 Ind. Jur. 418... 

Prlorily. s—pafni Tahol: -.'^ale for arrears of Rent— 

(1) Rffl. Vin 0/ Voe -Tbo pitniaarof.i ulook gr.intcd a durpalni to 

. 4 ffoc/«menf-Jfo»^f 707 «- * I 'pbo saino patmdar after. 

the defend ints on the lU plaintifl.s. who obt lui d a decree 

w.ir(lsniortg.iKedtbci)i.t Thopitni was sold for 

on their inortgagc on t ^ payment of rent 

its own arreirs [n.^jnod a surplus m ibo hands of the Colleolor, 

,md all expenses thtr ‘ dtcreo on tlio 

which was att.K. ’ • I l>th I.iniiary 1877. the defendants 

yih Of November IS. .. r,. Vlll of 
instiiuted a suit .iR im ‘ ^i,e durpvtni. and obtained a decree, 

1819 forcompon-'ittouior n.e 
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Priority— {Concluded). 

which the Court »5irected should be satisfied oat of the surplus sale- 
proceeds ; and the Collector notwithstanding the plaintiffs’ attaohment 
allowed the defendants to obtain the amount decreed out of the surplus 
sale-proceeds. 

In a suit by the pUintiffs to recover the amount ptid for compensation, on 
the ground that the plaintiffs’ attachment was prior to the defendants’ 
suit,— that the defendants’ decree must, notwithstanding the 
plaintiffs’ attachment, be satisfied out of the surplus sale-proceeds in 
priority to the plaintiffs' decree. 8URSOMOYE DASSYA v. THE LAND 
MORTGAGE BANK OF INDIA, LmiTKI). 7 C- 173 = 8C.L.B. 341 

(2) See EXECUTION, 7 C. 553. 

(3) See Insolvent act, g C. 633. 

(4) See Registration Act (III of 1877), 7 C. 570; 753. 

Private Agent. 

See PLE tDER AND MUKTEARS’ ACT. C C. 585, 


Privilege. 

ll'nit’cr — European British Subject — Crim. Pro. Code lAct X of 1872), 
ss. 72 and 84. — S. 84 of the Crim. Pro. Code must bo construed 
strictly with s. 72, and before a European British subjmt cari be 
considered to have waived the privilege conferred upon him by 8. 72, it 
must appear that his rights under that section have been distinctly made 
known to him. and that ho must have been enabled to exercise his choice 
and judgment whether he would or would not claim those rights. 

The provisions of s. 72 of the Code of Criminal Procedure relating to the 
kind of Court which shall have jurisdiction and shall not have jurisdiction 
to enquire into a complaint or try a charge against a European British 
subject, constitute a privilege,— that is to say, they are not so much words 
taking away jurisdiction entirely, as words which confer on the British 
subject aright to be tried by a certain class of Magistrates and by no 
others, which right the Code enables him to give up. 

No person can by waiver or consent enable a Magistrate or a Judge to try a 
case which he is disqualified to try by some circumstance not personal to 
tbc accused. 

Tbo waiver of privilege spoken of in s. 84 must be an absolute giving up of 
-all the rights, with reference to chap vii of the Code of Cnminal Proce- 
dure, which a European British subject has ; and the words with 

as such before the Magistrate’ mean everything contained m tbo cnaptor, 
—that is to 8.ay. the tribunal having cognizance of the case, the procedure, 
and also the punishment to which the accused would bo liable, in t'le 
vialter of the petition of (iUIROS. THE EMPRESS v. ALLEN, b 
C. 83 = 6 C.L.R. 463 = 3 Sbome L.R. Crl. R. 35 


Privy Council. 

(1) Department, order by Judge in — See APPEAL, 6 C. 594. 

(2) See APPEAL (TO Privy Council), 7 C. 339. 

(3) See EXECUTION, 7 C. 620. 


Probate. 

(1) Cavent— Interest of Attnchinq Creditor— Eexl-of-kin—Mortgaoees- Sucuss\o^ 

/Id (X 0 / 1865). s. 234. tffas. (6). s. 242— 20 and 21 Vtd.. 

A a judgment-creditor, attached certain property as belonging to iS. bis 
debtor. D was the next of-kin of C. deceased. T'lo widow of 6 
applied for probate of an alleged will of her husband. On Caveat 
l,y held, that he had such an interest as entitled him to oppose tbo 

grant. 

D bold a mortgage from D. executed subsequently to p’®, 

property, which the widow .al.so alleged f^med pyt of hor husband s 
es-ale. On Caveat entered by D.-hcld also, that bo had such an 
interot as ciuitlod him to oppose the grant. 

7Vr Ell’Ll) J —Under s. 242 of the Succession Act. any person 'y**® 
show that he is ‘..titled to maintain a suit in respect of property oyer 
which probate would have effect, possesses a sufficient interest to entitle 
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Probate — (Coixcluded). 

(IX 1865), s. 234. iJy properties comprised m the 

ment. appointed A ‘o ^ the man 

endowment, and »o therewith • and provided that, it any act was 
thing necessary connected tbcrewi . e property set apart 

done Hindu^practice and religion or usages, tho 

therefor, or contrary to *°®. " u:. .„bo should be competent and 

JSS. ““rl^fo.iyoba.o oi L wLII, .nd c.lor.d dp.u bh« p.op=.t,c. 

“ Cou,t h,a no P0,™r. „ndc.^ oTS'^tti 

S"£*ilkm'io 'n £mo-‘ I oonr .0 of oonduet, and inoonscrioonco had 

boon oaoluded from th. a person of hio office cvould 

The proper course to take P ^ pfodowmcois Act. or any other suit, 

bo to bring a suit under ^b^‘‘8^^hhed himself, and if in tl»t suit a 

for a decUration to the Court which granted probate, 

decree was obtained and du^y cert.fa d revocation of the probate. Ju 

(3, olr're^ic^G, f -lluagmc^a-cS wbo"''has"pu. 

6'uccesswn /IcMX 0 / 1805 .5- • purports to b.avo been inherited by 

ebed property of bis hcr^ may. whore the will of such dccca- 

such debtor from his deceased inUrcsts. apply for a tcvo.^- 

sed is set up and proved at variance to 

tion of the order UMANATH MOOKHOl'AUHYA 

(1) See EXECUTOnS, 7 C. 84. 

(1) In AGENT. 6 C. 751. 

(‘il On taking accounts in motus. 

''™or:"'i::^.u,ncUvin-SccEXhCUT,o.,,C.d.. 

vnluc o,-sco SUfT. 7 O. i63. 

7 C. bOO. 

Promissory Note. i„i,^iconsUUrQtion--i:vi>laice—Slamp-Accouulitaled 

mUoH^j:clt’ange—Orio*>Uilconsi ., ^l.-Wbon a cause of action 

— Limitation Act ^X^ 'itself whether for goods sold or for money 

lor money .. ®»®® S and the debtor . lu^ gWe.s a bill or note to the 

lent, or for any other Uaim^ at a future time, the creditor, if the 

creditor. SaTurity. may always, as a rnle. sue for the 

bill or note IS not paid at endorsed, or lost, or 

original consideration, p circumstance^, as to make tho 

parted with the third person. 

debtor liable upon . ^ of .iction is the bill or note U.clf and docs 

But when the original catiso for instance, when, in consideration of 

uol exist indcpcndcnlly y, oootr.icls by pr-mibbocy note to rcp.iy it 

1 depo..ilinR inoucy wiiu herotbere is no cause of action for money 

;vilb interest at six ‘ „ole Urdf. because the deposit is made 

lent, or ”d fn the note, and no other, lu such a case the 

upon tbe terms tween Ibe partus, and if, for want of a proper 

note is tbe only the note is not admissible in evidence, the 

SSformSsrioVhis money. 
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Promissory Note — (Cortcluded). PAGE 

The period ot limitation (or suits on accounts stated is the same whether 
the accounts arc stated verbally or in writing, and is governed by Act XV 
of 1877. 8ch. ii, cl. 64. SHAIK AKBAK V. SHEIKH KHAN, 7 C. 266 
«8 C.L.R. 6*28 ... 713 

Proof, 

(1) Of Documents upwards of thirty years oid— See EVIDENCE, 6 C. 2C9 

(2) Of Execution— See ONU.S PROBANDI, 6 C. 268. 

(3J Of Title— See POSSESSION, 7 C. 591. 

(4) Onus of See LIMITATION, 7 C. 226. 

Properiy. 

(1) In Possession of Mortgagee, sci^ur6 of — Sec ACT I OF 1875 (DISTRESS), 

7 C. 372. 

(2) Situated in dilterout district — See JURISDICnON, 7 C. 739. 

Proposal and Acceptance, 

(1) See Registration, 7 C. 703. 

(2) See REOISTUATION ACT (III OF 1877), 7 C. 717. 

Proseci/f/o/i. 

( 1 ) Conduct of— See Conduct, GC. 59. 

(2) For making false charge— Sec PEN.aL CODE (ACT XLV OF 1860), 6 C. 

496 ; 534. 

(3) Right of Accused to Recall Witnesses for— Sec RECALlilNG WITNESSES, 

7 C. 28. 

Prostitute, 

See CONTAGIOUS DlSE.tSES ACT, 6 C. 163. 

Pubiic Documents. 

Evidence Act (I of 1872), s. 71 — In a suit to obtain possession, uodcr a title 
acquired by purchase at an auction, of certain lands, together with mesne 
pro6ts upon setting aside an alleged taluqua ctmani right claimed by tho 
defendants, the defendants, in support of their claim produced certain 
docuuiontft purporting to be abstracted from, or copies of. Government moa- 
burement chittas, dated Mughi 112G-27 {1764). These documents were 
produced from the Colloctoratc but there was nothing to show that they 
wore tho record of meisurcmcots made by any Govoenment oRiccr. 

Held, that they were not public documents'* within the racauing of s. 74 of 

tho Evidence Act. NITTYANUND ROV v. ABDAR Raheem, 7 C. 7C ... 599 

Pubiic Officer. 

Official Trusteo'^Noiice of Suit ^Tortious Acts — Civ,— Pro. Code (Act X of 
1S77A ss. 2,124 — Official Trustees Act ^XVIIoM664A The 0/Uoial Trustee 
is a ‘‘ public ollicer" within the dctiuiCion given in s. 2 of the Civil Pro- 
cedure Cede. 

The case in which a public otlicor is ontiticd to notice of suit under s. 424 of the 
Code, arc those in which he is sued fur chimigcs for some wrong inadvor* 
tontly committed by hint in the discharge o( his oHlcial duties and the ob« 
jeet of giving notice, is, that if a public body or oRiccr entrusted with 
powers happens to commit an inadvcrlcucc, irregularity or wrong, before 
any one has a right to require payment in respect of that wrong— he shall 
have an opportunity of sotting himself right, making amoods, restoring 
wbat he has taken, or paying for tho damages ho has done. 

The OOioial Trustee therefore is not entitled to notice of suit when the question 
to be decided relates to the rights of the cestuis qtie truestent in respect of 
Ihc trust fund, and not to a wrong committed by him. ShAHEB 2 S.^DKE 
SlIAMUNSUAll BEGUM V. FEROUS80N, 7 C. 499 ••• 

Purchaser. 

Liability to pay Govcruiuent Revenue — See SALK. C C. 389. 

Putra Poutradi Krame. 

Sec HINDU LAW (WILL). 7 C. 304. 


1136 



GENERAL INDEX. 


Recalling Witnesses. 

r.,„. «/ (0 ir„'g frTl“ and 2lToI the 

i^To' .he d."o,e?Le„ ol the ‘» '«»»“' "'“ruTo”' 

£fr:e»uerh^hfz7hrf .ihOMOr?^ Bh^e„e h.R, .td = a 

Ind. Jur. 474^8 O.L.R* 325 

Receiver* niAtriet Courts Avvtelobie Order— Civ. Pro. 

^ppointmeti^ o/ — f^^erence <0 < ^ 605 — No appeal lies from 

Code (^ci X of 1877). ^°7 Code by a Court sub- 

an order pass^ uudei tho name of a person :50Ugbt to 

ordinate to a District ..1; for the nomination, such 

h\° '■" 

under s. 503. District Courtconfinnii.g such 

Nor ought, when tho question is r-iised to 

nommatioo. but the uism .._ooiijtment of » recotver. the words, or 

decide on the . -. .sinks fii" io s. 505 being suniciont to inoludc 

pHss such other to decide the fitness or ntherwiso of the 

that question. "°L“® *,\?co o« receiver. UlKAJAN KOOEU v. RAM 

person 7 C 710-9 C.L.R. 203 

Churn L.auu MAHAr.t. i u. 

Recital. ^ ^ 

See ONUS PltOlJANDI. 6 C. 268. 

"“urA.nenda.ee. ol. on eppeel -So. AMKNDMSNT. C 0, 620. 

(‘21 Of pica— bee PLHA, 7 C. 96. 

Reference. - r c h09 

:"?::::;:..:;:“^io%e^;t--soo cK,M,.Ah i.k.,okuukk co„k 
(ACT X OI-- 1872). 6 C. 8J5. 

Reformation. 

Sec SUIT. 6 C. 725. 

act ,XV ok I67„. 0 0. 01. 


Daok 


Registrar 


Certificate of-Sco OKUTIKICATR. 


G C. ‘25. 


Registration. , ,^,__I>oul lurkhii.t— Proposnf — .lcce;.rancc— Con- 

( 1 ) Lease ~A-.irfe>nmt ■ . ^p^g^i^special AfiiMsal — liemtud— Full Bench 

trnef -Fair Ren) / ,.Srocm«nt for a Ica.o in writmg. 

Ueference-i rjrcnce. g^vco in ovidcncc. But a pr ipnsal ni 

iuU'‘the rcRi^torci eccUin Unds on certain terms, mado bv one 

svntnigto take a ' , registered, unics. the proposal iu writing 

person to tba tbo propo'iil atid accoptaneo constitute si 

contract in plaintill at a certain rale per bi-h i. The 

The dc^^ ndant behl • .^rroar^ of rent on a new aprcoin-nt alh ^rd to 
pUintilf hroUKbt. . pUintid and the dofendant, wlieioby ihu 

n.vA btcti oiUciecl ii ' Kt/rb i K»vv«*i* Appidlatc 0 *tirt 


»javo btcn ^ luKhur rale per bifiha. lin bnver 

Utter agi Old to P ha i never, m fact, been on'ored into, and 

fountl that tne no r> ^ without gOM>g uilii the f|u ^lou 

,.^VB a decree iov tUe oia rai 

f.M* rent or i 

AMZ.AI) AM 


(i) 


)f rent without 

^ r: r ::r«i bA.., su.uak k.. ^ v. 

bT’ . Sbomo^r R. ‘210-10 C.L.U 12. 
OfUgag^-Sce BAIUMCNT,GC.‘227. 
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R eg Is trat /o/i — ( Ctfyicludea ) • 

(3) Optional and Compulsory-^Priority of Registered over Unregistered Docu- 

meyits-^RegistraUofi Acts [III of ]877 and XX of 1866), s. J8. — Doca- 
mcuts, tbd registration of which is optional, executed previous to the 
Registration Act (111 of 1677). will not, if unregistered, take effect against 
later registered documents. 

S. the owner of a.sevGU*anna share in certain property, on the 19th November 
1866, sold a onr*anna share thereof to A for Rs. 30, the bill of sale not 
being resists red, as under the provisions of Act XX of 1866, a. 18, the 
registratior. thereof was optional. Subsequently. S sold the rcmaiuing six 
annas to other persons; and then, on the 27th September 1876, sold 
another one anna share in the same property to D for K$. 140, the bill-of* 
sale with respect to this purchase being duly registered under the provi* 
siona of Act 111 of 1877. In a suit by who had never obtained possession 
of the one>anna share he had purchased, against S, B, and the purchasers 
of the other six anna shares, — fields that be wa.s not entitled to succeed, 
as his bill-o(-salc being unregistered was not entitled to priority over B's, 
which bad been duly registered. SHlh CHANM3HA ChakraVARTI v. 
JOHOBUX, 7 C. 570*4 Shome L.R. 139«9C.L.R. 224 

(4) See Bond, 7 C. 196. 

Registration Act {XX of t 860 ). 

S. 18, See RBGISTRATION, 7 C. 670. 

Registration Act iVtti of 1871)^ 

Ss. 49, 60— See (JHUTIFICATE, 6 C. 25. 

Registration Act i/// of 1877). 

(1) S. Z — RegUiration^Landlord and Tenant — Lease — Agreement to Lease — 

Dcul Darkhast — /-roposnf — Acceptanu^ Contract in Wriling^Whorc a doul 
darkliast amounts to nothing more than a proposal by a tenant to pay a 
certain rent for certain land, it docs not amount to a lease or to an agree- 
incnt for a lease, and docs not. therefore, require registration. But if 
the proposal has been so accepted, that the proposal and acceptance con* 
^titutc a contract in writing, thou such contract must be registered. 
Lam. Jha v. NkciROo. 7 C. 717 

(2) Ss. 10, 50 -See SPECIFIC PERFORM ANCB, 6 C. 534. 

(3) S. t>0-^pyicrxty — Registered Convey ance — Unregistered Conveyance accom- 

panied by J^o'is^ssion , — One who holds under an unregistered deed of sale, 
the registraliun of which is not compulsory, and is in possession of the 
property conveyed, has a superior title to one who eota up a registered 
conveycncc of h later date unaccompanied hy possession. The second 
purebasor presumedly has notice of ihc title of the first purchaser from 
the fact t'f possession having been given. Authorities on the question 
of priority di^cussed. DINONATII (lUOSK v. AI.UCK M(»NJ DAJiEE. 
7 C. 753*6 I fid. Jur. )32^ IOC. L R 129 
(U S'^. 74. 7.5 — See DECLAItATORV DKCREK, 7 C 736. 
ib) See UFGISTRATION, 7 C. 670. 

Regulation // of 1793, 

See Damages. 7 0. 606, 

Regulation 17/ of 1793- 
Sec DAMaOlos, 7 C. 506. 

Regulation XXX lit of I79i 
See DAMACJKS. 7 C. 506. 

Regulation V' of ISOS 

S 26 - See SALK. 6 C. 243. 

Reguladoti i / of 1806. 

See Damages. 7 C. 605. 

Regulation VIII of 1819 . 

s. 17. cl. 5— See Priority, 7 C. 173. 

Regulation XI of I82S . 

Bee SPIT. 7 C. 479. 
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Regulation XI of 1829. 

Sec DAMAGES, 7 C. 505. 
Regulation III of 1872 

See SETTLEMENT, 7 C. 376. 


Relief. 

Not prayed for- See EXBCUTOIN. 6 C. 485- 
Religious Endowment. . . . 

Taea but re^a\d »pp..r tLt, in 1865, -h. Judg, ol P»tn» had appointed a 

TIL Goveenment 0«ee,. to control .be aHai.e o. tbe 
'iTT Aot'xx T”itoT u' KcTrally applicable to all religious endow- 

iSlTto principal Civil Court ol the di.trict by any of the 

person, in.ercrted in 30 c the Civil Procedure 

A„LT;r" ;rorA:tXXori 8 L,hou,d be nrandatory, and not pro- 

wq:Lcred ---- 

to tbo mcmbcr> i-, a 1 1 of Act XX of 1863. bv some of the 

Heffi.thfit a suit would lie Mtperir.tcmlcnf from re 

persons interested m iIk ,,c ri,ould be directed to retam 

E,„vin« the ‘’-f DH^KUt-M S.NOH v. K.SHEN 

^^^0^7 C:7CTi:Sb^ .0G = 9C.L.H 410 

(2) See AOMINtSTlt ATION SUIT. 7 C. 644. 

Relinquishment. 

See RES -JUDICATA. 6 C. 55U. 

''T."seeAl.l...lAbfSKCOX.,»,.l.Kt..«.7C.«8. 

(2) See PKACTIOE, 7 C. 703. 

^ (1) SCO AltllEAHS OF RENT 7 C. 299 

(2) SceENH.VNCEMENT. 6C. i5.).7C. 

, 3 , See 7 C. 587. 

(41 SCO LANDLOUI) AM) TKNAN . 

(. 5 ) See IMllOItlTY. 7 C- 173 

( 6 ) See SUIT. 7 C 479. 

Rent Suit' Procedtue Coile lAe.l X nf 1877), ss. 32. 

( 1 ) Addin'? \vhorc 'he defendant i.llrccd that u person not 

■''^I't^^rcconril-i'd inlorest with the plaint, IT ,n the property in 

respect of whieh the rent objected to such cour,:e hcinc 

rM‘l. where the ^to add .such person. •« co plaintiff, and that, 

"taken, that \V'."\’Kd bo as dcfendarib in order that the issue between 

plaintiO iniRhl he properly tried 

him unU me p r,n„e:^i es uihT 


„ \ ,„iBht ho properly 

him and the p • appeal lies under «. 591 of the Civil Proe 

TUld PllEMEALI. SAIIOO. 7 C, 148 
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Rent Suit--(Co}icluded). PAGE 

(2) Decree obtained ex parte — Adviissibilily of, a$ Evidence ^Finality of, with 

regard to its Subject-matter — Civil Procedure Code {ActX o! 1877j, s. 13. 
expl. — A decree obtaiced ex parte is oot final within the meaning of 
expl. 4, s. 13 of Act X of 1877. 

Such a decree is not conclusive evidence o£ tbo amount of rent payable by 
tbo same defendant id another suit for subsequent rent of tbo same 
property. 

Whore the plaintiff suad the defendant for a year’s rent at the same rat© 
which had been decreed lo him for a previous year in a suit which he bad 
brought against the same dcfcndani for rent of the 5ame property, and 
relied upon the former decree, which had been obtained ex varie, and 
which ho also alleged had been duly executed, as evidence of the amount of 
rent duo to him by the defendant', but it appeared that the lower Court 
had found that the alleged exocution^proceeding were fraudulent, and 
that no steps had been taken which gave finality to tbo decree,— 

Held, that the decree was not conclusive cvidonce of the amount of rent du© 
from the defendant, or of thc*questions wiih which it dealt. NILMONEY 
SiNGIt V. Hebra Lall Dass, 7 C. 23 = 8 C.L.R. 257 ... 5G5 

(3) For enhancement of — See SUIT, 6 C. 543. 

(1) Under Rs. 100— Soe CIVIL PrOCEDUUR CODE (ACT X OP 1B77). 7 C. 330. 

15) See RES JUDICATA, G C. 40G. 

Representative. 

(1) Ofdect^Hsed husband's estate— Seo EXECUTION, G C. 479. 

• 2) ilevivor of Suit — Issue— Mortgage Decree^ Hindu U'tdou>— 

Party fo.S«if-Rcs Judicata — CWe o/ Civil Procedure {Act X of 1877). 
ss. l3, 244-— Where the plaintifi in a suit prays that a person may bo sub- 
stituted on the record to the heir of a defendant who has died, the Judge 
should rai^c an i^^sue as to whether the persou sought to bo substituted 
is the heir of tbo doceascJ defendant 

In 1872. A brought a suit on a mortgage against the mortggagor, a 
Hindu widow, who died ponding the suit. A then applied that tbe suit 
should bo rovivi^d against D as the represonutive of tbe defondant. D 
denied that he was buch representative, but the Judge refused to go into 
the question, made U a party, and gave ,4 a decree for the sale of tbo 
mortgiged property. B subsequently brought a suit to have it declared, 
inUr alias that the mortgage and decree only covered the widow’s life* 
interest. 

Held, that the suit was not barred either as res judicata^ or under the pro- 
visions of s. 214 of the Code of Civil Procedure. Kana Lall KHAN v. 

SASni HnusoN msWAS, GC. 777»ftC.L.tt. 117*4 Shorn o L.R. 110 ... 503 

(3) See CIVIL PKOCEDUHE CODE (ACT X OF 1877), 7 C. 403. 

Reputed Ownership. 

See IN.SOLVEN'J’ ACT, G C. 633. 

Res^cission. 

Of contract— See SALE, G C. 04, 

ResJudicata. 

(1) Civil Procedure Code {Act VIII of 18501, .ss. 2 and 1~ Relinquishment-^ 

Suit to set aside Ord'^r releasing from Attachment Properties as to which a 
former Suit has been dismissed -- Mortgage made during in/tucfuous 
Attachment -Subsequent Attachment and Sale —R, on the 30tb December 
IK70, obtained an ex decree against D, in execution of which ho 

.ithifhed properties ^ and A’ on tbo 4th January 1871. 

D applied for n rehearing, wbteh was granted ; and on tbedOth of December 
1H71. a decree was again passed against D, in execution of wbinb the same 
juoport'os were athicbed on the 9chof August 1872. and purchased at the 
executicui Siile on the l.st August 1874 by R. On the I4ib February 1871, 

JJ had executed a solcbnaina and mortgage in favour of O, pledging, 
among other properties, A" and F as security for a loan made to him by 
O. D having mado default in payment. O obtained a decree against him 
it terms of tbe solehnamaon the 28th February I87D Sub?equent)y, D 
granted another mortgage of the same properties in favour of G. O sold 
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Res Judicata— [Continued). 

his decree .nd .ortga^e to jbe T.X^l 

Bernard thX'. of his purchase of the .a.nc lu’acS^ 

as to properties Z and 1 . on tb g Bubsequent suit brought 

included in the ^^ide the order of the 4th March 

by the plaiatifls liable to be sold under the decree of 

1876. and to have X *"'1 the suit was not barred under s. 2 

“f kc! iVl«““ik the proviou. .»it, PC. »p. it ba„ea 

to O of the 14th February 1871. ^ R. 10 

GAGE BANK ^ yg —The plaintiff sued to recover 

(2) Ciiiif Procedure Code (Act ^ 0/187 h . 4 vyas 

certain lauds. i*"™! tcerieased to him in patni by the aemm- 

portion of a mouza which bad been le ^ though 4 was known 

dar. Tbesuitwasdismissed on the included in a patm 

n.;iip.vrtof 'i'® P*'"'^'** ®^“*°h^u\he zemindars h.vd granted to the 

lease of an adjoining mouM which plaintiff s lease. The pluntiQ 

delend.nts P^®''°"^ >'Ya.minf another portion of A on the same title, 
brought a second suu Uo. SUNDHYA MAEA v. DAlll 

Held, that the ^i'7s1iomc L.R 186 =0 C.L R. 218 

CHURN DUTT. (.E. 715 4 is passed Ihereon-Queslton 

Finality of Arbiiralor s A ward ^ sub&eouent suit ' Wborc a c>»so waj; 

^ dealt With bp such J wd was subscqueuily filed and judgment 

referred to a„<l subsequently in another suit bciwcen 

Passed m accordance there • . aw iri was raised,— 

the same parties, a between the pirtios, the judgment 

Tleii, that such question w.is re J ordinary judgraoiit of a l.ourt. 

0“”^ 

SINGII, 7 C. 727 9 C.L R. De 1 e>\danl nnd /iHerrenors— Suif for 

Intrrvenors-Iiighls as certain pmp.rty. and two persons 

possessioH.-\\hoto a P^'" ^ ^loir claim to a portion of it. which 

Ltervensd and wore ^rvcn.rs, however, refrained from pressing 

-•Uim. at tbo « favour of the pUiutiff. the original defendant 

and the suit was doci .. . acunst the decree,— 

alone appoiiUng h^Intorvcuors to institute any fresh proceed- 

"frfgs So obtain' tho property bLVV thonrand 

7 O.L lt. 69 . Interest of other Co^sharers 

(r,i .ludqinent against one * / ,.| x of l877'h.s. 18, exol- 5. Ilepeal, Effect of. 

--Codeo/G.vHPro«.l .rW4^ l-m.-.-dure would not make a 

pjxplanition .5 to s. ’ "'I , one co-sbarer binding on lUiothcr c'l- 

judgment ohta.ued . a su .ig ^^nioy^d m common 

Bharcf no p i'ty properiv. Nor could such explanali-.n 

bysu.hcosbircr. nth.ircoii J jUemout delivered insuclic.so. 

ho 'vppHc^ to a Cl'' * ***• (VjU* of(Sv»l TroocKlorc* wa?<in force. 1L\ZIH 

during the time when ‘31 =G C.L K- 016 -5 Ind. Jur. 578... 

OA/.l V. the motussiMf a principal m 

I^wiUatton— Account / rely thtt the defend lut he ordered to 

a suit again-t bis agent, p «ccoi.d suit brought by him for the 

render ‘:;,/„,^Lnd duii by the dofendant on examining the 

^run^^'w.ll notTe‘Urre-1 by as resymlKofa. 
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Res Judicats — {Continued}, Page 

Discussion as to form of plaint in suits for an account. QOBIND MOHUN 
Chuckerhuttv V. SHERIFF, 7 C. 169 = 4 Shome L.R. 14G-8 C.L.R, 357 
= G Ind. Jur. 30 ... 669 

17) Prescriptive Bight — CiriZ ProcedureCode {ActX of 1877), s. 13, expL 6 — Expla- 
nation 5 of A. 13 of Act X of 1877 only applies to cases where several diScr- 
ent persons claim an easement or other right under one common title, as, 
for instance, where the inhabitants of a village claim by custom a right of 
pasturage over the same tract of land or to take water from the same 
spring or well. 

Where therefore i4. in defending a suit brought against him by B, to have 
it declared tbst he bad a right to build a wall across a drain, set up a pre- 
scriptive right to use the drain, and it was decided that no such prescriptive 
right existed in A ; 

And subsequently, C brought a suit against 6, claiming to use the same 
drain as an easement, and asking for the removal of the wall in question 
in the former suit, and D sot up the judgment in the suit between himself 
and A, as a b«ar to the suit,— 

Held, that the right claimed by 0 not being one which he and other inhabi- 
tants of the neigbourbood claimed under one common title, but a prescrip- 
tive right which be claimed individually in respect of his own house and 
premises, and depending upon the length of time he bad used the right, was a 
separate claim, and that the judgment in the suit between B aDd*i4 did not 
operateas, a bar to bis suit. Katjshunkur Doss v. GOTAE ChunDER 
DUTT, 6 C. 49«6 C.L.R. 643 = 5 Ind, Jur. 681 ... 32 

(8) Suif for Enhanceynent of Rent — Finding in Judgment not embodied in Decree 

—Civil Procedure Code {Act X of 1877). s- 13,— N brought a suit against 
P for enhancement of rent. P*$ defence was, first, that no notice of 
enhancement had been given ; secondly, that the rent was not enbaoceablc. 
as ho and his predecessors in titin had hold it at a fixed rent from the date 
of the Permanent Settlement The suit was dismissed on the ground that 
no notice had been given; but the ^funsif stated in the judgment, that 
he considered the rent cnhanccablo. because ho did not believe in the 
genuineness of tho documentary evidence produced by P. The decree 
merely ordered that the suit should bo dismissed, the portion of the judg- 
ment as to the cnbanceability of the rent not being embodied in tbo 
decree. P, therefore, had no right of appeal against that portion of the 
judgment. In a .subsequent suit by N against P, for enhancement of 
rent of tho same tenure, held, that, on tbo rule laid down by tho Privy 
Council in Sooreejinonee Dayee v. Suddanund Mohopatter and A>is/ina 
liehnri Boy v. B?<nanri Lnll Boy, P was precluded by the decision in 
tbo former suit, from denying that the rent of tho tenure was cnhanccablo 
although rho decision on that point was not embodied in the decree. 

The material findings in each case should be embodied in the decree, and if 
they are not. it is incumbent on the parties, to avoid their being bound by 
decisions against which they have no right of appeal, to apply to amend 
the decree in accordance with tho judgment. NIAMUT KHAN v. PllADU 
BULDIA. 6 C. 319 (F.B.l -7 C.L.R. 227 ... 209 

(9) SuiZ for Bent^Suit for Meosuremeni^CivU Procedure Code (Act X of 1877A 

s. 13« — In a suit by ryots against tboir zemindar, praying for mcasurcDient 
of certain land and for a declaration of tbc amount of yearly rootal« it 
appeared that, in a previous suit for rent by tho zemindaragainst tho ryots, 
the ryots bad alleged that tbo amount of rent and tbc extent of land 
had been overstated by the zemindar, but the Court decided that the ryots 
were bound by a jummabundec signed by them and refused to try whether 
the extent bad been overstated. 

Held that tbu present .suit was not barred as res judicata, ROGROONATFI 

MUNOl'L V. JUGOUT BUNOnoo Bosk, 7 C. 2I4«8C.L R. 393. ... 687 

(10) Want of Jurisdiction as to Valuation of Suit — Subsequent suit between the 

same Parties — Interveners^ Competeyit Court— Beni-suits.— k judgment 
of a Court not competent to try ©tho case in which tho judgment is 
pleaded as res judicata, must, nevertheless, bo held to be tho judgment of 
a Court of competent jurisdiction within the rule as laid down in the 
maxim nemo debt 6is vexuri pro eadem causa^ acd s, 13 of Act X of 1877 ; 
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Res Judicata— {Concluded). 

more espocmlly where the hrst suit 

iaa U iu which ^.0 judgment 

““S's^i^sra tJ'T.:L"‘&Trj^iSoi s:>-ni rLi'sc 

KOOEK, G C. 406 = 7 C.L.R 251 

(11) See APPLICATION. 6 C. 203. 

(12) See LAND ACQUISITION ACT. 7 C. 406. 

(13) See REPBESENTATIVE, 6 C- 777. 

(11) See SUIT. 7 C. 391- 

Revenue Paying Estate. 

See PARTITION, 7 0. 153. 

Rev/ew-. r.iMiTATioN, 6C. 22. 

(1) Appeal from Order on iippl'‘»t‘o“ ^ 21— Cieil 

(2) Rtio Trial- Small C^uu ^ of a Mofussil Small Cnu^e 

Procedure Code (Acl X oj 167^. s- • j ^ uied by h.s predtees- 

r s IT 

pHime. a.-T.o .ua„. — 

"Ml“ubo"coao'ol olvit Proecdu... 8HUMSHKB ALLY V. KU..KUT 

I'hUI.GC. 236 = 6 C.L.R. 519 

Revision. miMiNAL PROCEDURE Code (ACT X op 1872). 

Practice of High Court on -See CiU-MiNAL 
6 C. 529. 

«poLIMITaTIONACT(IXOE1971). GC 310 

;;; acx ,xv » « c. 

' ’ ProcrdurrCodoldclXo/187 0.5^^ The first appluMlion or ex.-. u 

W pla.Dtifl obtained a decree n ^ i>r,„.uUnv 

lion was made >“ SePlembcc j8bJ^ defendant as provided 

Pnilo <Act VIII of 135 JJ » _ Hilt sectiou for execution to issue, lu 

^^,.roby^u^ - ‘^^0 of 

September 18S0. ^ 1877 which repcilctl Act Vlll of IB&U. 

tbe Civil Ptoecdure C-.dc ..(18^ deereo wH- 

(i.W. that the order a Ad XV of 1877, and ll.crcloro -lie 

Iho meroinB of art. 1 ^.^ ^ 

doere-c was not barte y ^bow cau^o bus 

An order for oxeculjon unde, the an award ol 

on the original Side of^ .,\vritof .^cire facial had under procedu.o of ihe 
,xoeut.on ... creates a revivor of the decree 

Supreme Court, y e - prohibits a subBciuent appli- 

The clause of s. 230 of „es whore tho previous application has been 

m s» i»;™es,:ntat.vb, G c. ,.!■ 
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Revocation. 

Sec PRORATE. OC.ll; 12 • 
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323 
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Right 

(1) Of suit to ascertain boundaries - See SUHVBY PROCEEDINGS, 6C. 453. 

(2) To redeem mortgage -Scr ATTACHING CREDITOR, 6 C. 663. 

Right of Occupancy, 

In Assam — Act'S, of 1859, $. ^—Government Ryoi,— \ Govoroment ryot cau 
acquire a right of occupancy in respect of lands cultivated by him under 
tbc Rent Law in force in As^^am KONAUAM GaonburAH v. DHATOA- 
RAM THAKOOR, 6 C. 196-7 C.L.R. 47 

Right of Way. 

Sec Jurisdiction, g C. 291. 

Rightf Title and Interest. 

(1) Sale of—lCstate taken by purchaser .—The test to be applied in order to deter- 

mine tbc exact interest which pusses at a sale under the words ** right, 
title, and interest " of a Hindu widow in any properties, depends upon the 
question wbotbor the suit in which the sale was directed was one brought 
against tbc widow upon a cause of action personal to hciaelf, or one which 
allects the whole iohcritancc of the property in suit. JOTENDRO MOHUK 
Tagore v. Jooul Kishork, 7 C. 357*9 C.L.R, 57 

(2) See SALK IN EXECUTION, 6 C. 243. 

Riot. 

ScoCULrAULE HOMICIDE, 6 C. 164. 

Rules. 

(1) Power of subscribers to alter— See MUTUAL BENEFIT SOCIETY, 7 C, 1. 

(21 Under Contagious Diseases Act— See CONTAGIOUS DISEASES ACT, 6 C, 
163. 

Sale. 

(1) By Servant— See EXCISE, 6 C. 832. 

(2) By Sheriff in execution of decree— Paymenfs o( Puri:hose- Money on ti^rreement 

as to possession between Purchaser and Execution Creditor— Sale subse- 
quently set aside— Suit for Money had and received— Accord and satisfac- 
tion— Novation— Li viUation.— On the 9th October 1866, the Shcrifl of 
Calcutta executed a bill of sale to .4 of a certaiu taluk i^ituated in Oudb, 
of which A afterwards obtained possession In consequrnre of an 
impression that the sate was illegal, A di recti d the Sbcnfl not to pay 
the money to B, the execution enduor, and the money remained in the 
hands of tbc Sheriff until the 24tb of October 1H67, when A directed tbc 
payment of the money to B. lu consequence of an arrangement then coino 
to between A and B, to the elTect that, if -4 should be ousted from tho 
possession of the properly within a year. B should take measures to 
rt in>tato hiin at bis (B’s) expense. -1 died without heir.s in July 1868. 
and the C»ov(rnm''nt of Oudb, not biing aw iro that A had left a will, 
to( k possession of tbc taluk partly as on an escheat, and partly because 
there were arrears of revenue duo on the property. On the 2nd of Ootobor 
ls68, an order was parsed by tho Coll-ctorof the district to which the 
taluk was situate, declaring the sale by tho Sheriff illegal, and directing 
tho return of the taluk to its former owners, which was done in April 
1860, Ir> a suit brought by A' a executors against B in September 1R72 to 
recover thu purchase-money as money bad and received, as upon a total 
failure of consideration,— 

Held, that the apreumont of the 21th of October 1807 operated as an accord 
and saiisfaction of all rights which A might have had to a return of the 
purchase-money or to damages, and that the onl> remedy which A had 
was an action on the agreement. 

Held also, that no breach of the agreement of ‘i4th of October 1867 bad in 
f.U't occurred, uid that, even if tho agretment had been broken, the suit 
was barred by liinilation. DORAI* ALLY KllAN v. ABDOOL A ZEE/- and 
A BDOOL AZKFZ V, DOJtAH ALLY KHAN, 6 0. 356. 

(3) By wholesale — See h'XClSB, 6 C. 832. 

(4) Certificate of — Sec MESNE PROFITS, 6 C. 213. 

( 5 ) In iitculion— Arrears of Rent— Vmler-Unure— Service Tenures— Permanent 

Tenures— Tenure •at-u ill — Long Possession — Presumption. — Tbc plaintin 
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Sale— {Continued). 

oiirchftsed a maurasi taluq at a sale in execution of a decree obtained 
flcainsl the taloqdat for arrears of rent of the taluq, and then sued to 
So possession of certain lands held by the de endants w.thm be 
tafuq The defence vias. that the lands >n question were bold by the 
H^f.^ndants under a patta which bad been granted to their ancestor, in 
173 ) by tbo then tUukdats in respect of certain services to be perloimed 
i; orlnLarand their descendants. Tho Court of first instance found 

although the Ian ni .iniin was entitled to khas possession, as ho 

He. .hore.orc accoed th. 

plaintiff’s claim. having found that the patta on which 

Held, that J forgery, the Subordinate Judge was nob 

Tkk DuS t™SouUN mS!™ 7 C. 607-1 Shomc L.R, 103 - 9 0. 

L.R. 288 xf^„rial Iniurv— Presumption— Civil Procedure Code 

(6) Decree— Irregulartlu ^ 5 Ladies in summonini?.— On an apphea- 

A' 0 / ^8''^ ; »• rPr^;^ Code (Act X of 1.8771 to set aside 

t, on under ^ had been a material irregularity in publishing 

a sale, it appeared th callcl to prove that substantial injury 

the sale : but appealed that seventeen days after the 

had been caused • ,,.o,.,.v,n.»t.Ls to be issued to his witnesses, he 

.■^ppllc^nt -‘PP ,,,.a that subsequeii'ly. there was a delay of 

*».“ 'X'offic ‘uch „ .vh.ch »ere ul.i- 

seven days in the ofli R jho hearing. On 

nuitely issued ‘J L Consequence of such delay, he bad not teen 

‘^\o;;s§a;riVo;;s 

that tho court cannot^^P-sume^th^^^ 

caused from when both a niatorial irregularity and substantial 

publishing a sale . but wtien reasonable presume that tbc sub- 
injury have irregularity. 
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in execution of a dccroo for inoiioy obtained by them 

.. .« “their 


it, a: 

In IS&O. the appellant. ... ^“^“hascrat a sile amongst other things, 
iiC^inst the f.spori'lecU*> puren^sc » 


,igunst the ^ ^ tbo decree of Held, that posseRsion of 

'i^’'^’nu/ i Inking been dolivotcd so far as it could bo delivorod. consider- 
the iiieu/ii whirb tho t iluk containing theso mou/^s was 

ioR tho att icbinc been so f ir executed; and that what was ac- 

,„bjco. the a .0 ™ . IBM 6.;';.^ «««u.U„. ...1. w.« «..ly tl.c .mcxecutcd 
quir.d by th« •H'P‘-“ * , , a ... , jmsut'll 1 .' S l)i;U ClUUK IMtIUJTTY v. JlllA- 

Jortion n ' C„ U. KK.U.U , , V v. li.SKSWAK. 

SKstt AI . r>K t - ;is»o,no I, U. 2.0- t S«,. H.C.J. 

lr-3Sutt..'cJ.77r.- .70 

rx ,• ..rhxtn !} it^—lteacisiion ol Conlrncl-Vendor's Rttnedtes 

(8) OlOooAs-Dclv-.r^ Act(l\ol 1872). ss. 55. 107.-ln 

^rvneof h . j of ascorUincJ goods, Unns cash on delivery, to be 

rtcoiitPiiY. I • Q- <Uvs, tbevendeo obtained au oxleaaion 

civen iHacn »u v'-u 
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Sale— {Concluded), 

of the time for the performance of the contract, agreeing to pay 
godown rent and interest. He took delivery of, and paid for, some of 
the goods, and subsequently obtained a further extension of time. A 
small balance remained in the vendor's bands after givine the vendee 
credit for the goods taken delivery of, godown rent, and interest. Alter 
the expiration of the further time, the vendee tendered the price of the 
remaining goods and demanded delivery, when tbo vendors stated that 
they had rescinded the contract. In an action for damages for non« 
delivery, — /icW. that time was of the essence of tbo contract, and that, 
under s. 55 of the Contract Act, the vendors wero entitled to rescind. 
BULDKO Doss V. Howe, 6 C. C4= G C.L R. 582 

(9) Of Government Revenue paying hinds — Purchaser’s LiaftiHfy.— Government 

revenue docs not become duo from day to day, but at certain specified 
times, according to the contract of the parties, or the custom of the 
district in which the lands liable to pay such revenue are situate. It is 
not, therefore, liable to apportionment ; and the person who is the owner 
of a revenue paying estate at a time when the payment of the revenue 
falls due, is the only person liable for its payment. 

The purebasor of an estate which pays Government revenue takes it subject 
to all revenue and cesses, whether inarrear or accruing. 

Held therefore, in a suit by a purebaser for a certain sum for Government 
revenue and cesses, which became duo after the date of, though due 
for a period previous to, bis purchase, which sum be alleged be bad been 
compelled to pay to save bis interest in the subject of bis purchase, that 
he was not ontilled to recover. CHATRAl'UT SINGH v. GUINUUA 
CHUNDEU Roy. 6 C. 389*7 C.L R. 466 

(10) Of mortgaged property— See EXECUTION. 6 C. 711. 

(11) Of under^tenute—SeOum aside Sale^Materinl Irreoularities^Civil Proee- 

dure Code (Act X of 1611). chap. XIX, 55. 311, iA1~Deng. Act VIII of 
16G9.— The procedure t^^ be followed upon the sale of an undcr-teouro is 
that prescribed by the Civil Procedure Code. Section 311 does not apply 
only to sales m-ido under chap. XIX of the Code, and the sale of an undec- 
tenurc may be set aside upon any of the grounds ineniioned in that 
section. A/IZOONNESSA KHATOON v. OOKA CHAND DasS, 7 C. 1G3 
*8 C.L.R. 498 

(12) See Decree. 7 C. 01. 

(13) See Execution. 7 C. 4G6 ; 6i3 ; 723. 

(14) See JUUISDICTION, 7 C. 410. 

(16) See M.VTEUIAE lUREOULAUITV, 7 C 346. 

(10) See MoUTGAGK-BONT), 7 C. 714. 

(17> See Mortgage tFouBcr.osuuE), 7 C. 394. 

(18) See Mortgagor and Moktoaoee, 7 C. C77. 

(19) See Priority, 7 C. 173 

(20) See RIGHT, TITLE AND INTEREST, 7 C. 357. 
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Sanction. 

By Court of compromise entered into by minor— See COMPROMISE, 6 C. 687. 

Sanction to PiosecuHon. 

(1) For oiving False Evidence— Criminal Procedure Code (Act X of 1872). $. 468— 
Jurisdiction to give Sanction^ Case settled without Evidence^ Duties 0 / 
Judge— Prosecution for False Evidence on verified reixtion, when such 
verification is unnecessary.— T^he Courts that have jurisdiction to grant a 
sanction to proceedings under s. 468 of Act X of 1872, are the Courts 
before which tbo offence was alleged to have been committed, and the 
Courts to which such Court is subordinate. 

Per GARTH C. J.— Where a case is settled without evidence being gone 
into tbo Court in which the suit was brought, even if it have power to 
sanction criminal proceedings against any of the parties to ^uch suit under 
a 46R of Act X of 1872, is guilty of great impropriotv and indiscretion in 
so doing, inasmuch as it can havi had no opportunity of judging of tbe 
tonu /Ides of the claim or defence. 
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286 


837 


Sanction to Prosecution— (Concluded). Page 

Semble . — A potitioo presented under Reg. XVII of 1806 not requiring veriO- 
cation, candot, from the fact of ite being veri6ed unnecessarily, be made 
the subject of a prosecution for giving false evidence. In f/ic »no«er o/ 
the petilion of KASI CHUNDER MOZOMDAr. JUQGUT CHUNDER 
MOZUMDARV. KASI CHUNDER MOZUMD.VB, 6 C. 440 = 7 C.L.R. 3dU ... 

(2) For MakingFalse Charge-Sec PENAL Code (ACT XLV OF I860). 6 C. 584. 

(3) Presideticv MagistraUe' Act {IV of 1877). ss. 41. 42. 43. and 16 |-Generaf 

and Specific Sanction-Order of Discharge-Supermlendence 
-Charier Act (24 d 25 Viet. c. 104). s. IS.-Tbe only course to be pursu- 
cd. whore it is sought to set aside an order ® 

sidency Magistrate, is that laid down ins 1C8 of Act IV 
8,3 by that section there is no appeal allowed to v 

privL individual, it is not open to him. by invoking ‘J® 
rmipt under s 15 of the Charter, to obtain under the Court s extra 
ordinary powers that which he might obtain had be a right of appeal. In 
the matter of POONA CHURN PAL. 7 C. 447 

^""^Definition of-8ee HINDU LAW (INHERITANCE). 6 0. 119. 

Satisfaction. 

Plea of -See EXECUTION. 6 C. 786. 

Secondary Evidence. 

(1) Of contents of document— See EVIDENCE, 6 C. 720. 

(2) Evidence— See EVIDENCE. 7 C. 98. 

Scire /scies. 

Writ of. Bee REVIVOR. 6 C. 504. 

mr X o.. >8,.., 0 C. u. 

by So»ions Jalgc -S3. ClUMlNil. Prooedube Code (Act X 
OK 1872). 6 C. 624. 

oTp'operty in possession of Mortgagce-Scc ACT I OF 1875 (DISTRESS). 7 C. 372. 

Separate Charges. 

(1) Sco PR.VCTICE, 6 C. 718. 

(2) Sco TRIAL. G C- 96. 

Servant. . 

Silo by-Sco EXCISE. 6 C. 832. 

Service Tenures. 

Sec SALK. 7 C. 097. 

Sessions Judge. i,„_ceo Criminal Procedure Code (Act X of 1972), G 

(II CMifirmition scotenco oy 

C- 6^*- , .....cfid bv-Sec EXAMINATION. 6 C. 90. 

(2, Examination of ^ See EVIDENCE ACT (I OF 1872). GC. 279. 

(a; Examination of witoosscs by 

Settlement. T.,r.^,,dinas-Ren. ID "/ * 6— A’ofi/icafion of the 

Appeal from Seltle>^‘R ^ May lfl72-dcf XXXVII of 1855. s. 2.- 

2 of Act XXXVII of 1855. and notlhe Set- 

The officers persons eiiipowoted to try such suits as arc 

tk-mcot Officers a»su-h. arc^«^ P ^ Civil 

roftjrred to oy . * 

Courts uiulcr ®^'‘°";^^^„t.Oovernor. dated tbo 7th May 1872. being 
The notific ition of lb Officers have no power to deal with such 

still in fo-ce. tne 

. , nfHrpr roferioJ certain issues to a Djputy Coininis- 

NVhcreaSetllomcnl ^ be dealt with by 

^ioDcr ^ 
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Settlement — {Conchtded). 

bim, and be gare a decision thereon siod certified the same to tbo 
Settlement Officer, and it appeared that the Deputy Commissioner had 
previously been invested with the powers of a Settlement Officer, and the 
proceedings were subsequently returned to him for the settlement record to 
be amended in conformity with his findings he being Iborougbly conversant 
with all the facts of the ease, and he accordingly passed an order and 
amended the record, defining the areas to which the plaintifis were entitled ; 

On appeal against that order,— 

Fields that, so far as he was acting as a Civil Court, the Deputy Comniis* 
sioncr bad no jurisdiction to try ibo issues sent to him or deal with the ease, 
but that, inasmuch as bo was vested with the powers of a Settlement 
Officer, and was fully competent as such to deal with the case bimsolf, 
seeing that the parties could not m any way be prejudiced by the irre« 
gularity committed, the High Court would not interfere to set aside the 
order. 

Held also, that, treating the nclion of the Deputy Commissioner as that of 
a Settlcinont Officer, the High Court bad no jurisdiction to hear tbo appeal. 
Tarini Peushad Misba V. Mahamud Chowdhry, 7 C. 376 = 8 C.L. 
R. 548 

Severance. 

See Easement, 7 C. GG5. 

Share. 

Of Government Revenue, Suit for — Sec LIMITATION ACT (XV OF 1877), 6 C. 519. 

Sheriff. 

See Sale. G C. 35G. 

Signature. 

See Limitation Act (IX of 1871), G C. 310. 

Small Cause Court Acts. 

See COPYRIonT act (XX OF 1817), G C. 499. 

Small Cause Courts. 

(1) App^'al in oases c^giiiisiblo by See CRIMINAL PUOCEDUHE CODE (ACT X 

OF 1812K 6 C. 284. 

(2) Jurisdiction ~Civil Procedure Code {Act X of 1877), $s 280, 281, ond 283— 

Lunitalion Act (XV of 1877), sch. ii. art. Jl— Goods sold under 
HxectUton. — Section 283 of the Civil Procedure Code enables a parly, against 
whom an ord^r has been made in execution-proceedings, lo bring a suit 
to establish his rights, whatever they may be ; but it says nothing as to 
nature of the suit, or the Court in which it is to be brought. Whobhor 
the party is to sue in the Civil Court, or in the Small Cause Court, 
depends entirely upon the nature of the claim and the right which is 
sought to be enforced. 

Where goods have been illegally seized and sold in ox*»cution, a suit by 
tbo owner thereof against the purchaser for the goods or their value, 
will lie in a Small Cause Court, if the value of tbo goods is within tho 
amount limited by law for tho jurisdiction of such Court ; but if tho 
plaintiff in ikes the doorco holder and the judgment-debtor parties to the 
suit, and requires a decl.iraUon of bis right to the prop }rty. such a suit will 
uot lie in tbo Small Ciusc Court- 

A suit for a declaration of right by a person against whom an order has 
been pa5>.sed under s. 2H0 of the Civil Pfocciurc Code, will not lie in the 
Binall Causo Court. SHinoo Nauain SlNtJH v. MUDDKN ALl-Y AND 
NAT.MiUU Nandi v. Kalidass 1*al, 7 C G03 = 9 C.L.R. 8 

(3) Suit in, involving account — See ACCOUNTS, 0 C. 551. 

Specific Performance. 

(1) Evidence— Admissibihtti of Evidaxce^ Evidence Ael {I of 1872), 5. 92, 

vf avisos 1 and C — iVnrficr — Joiufier of Causes of Action — Cifi/ Procedure 
Code lAcl X 0 / lt«77).s. li.tuleint — SfJicijic Jielief Act. ss. 17. 22. - TJ.o 

pUinlills s-Ufcii {i r {i[;ccific pcrformanco f)J nn agrecnioiit in wriliiiK wlm-n 
6 < 3 l lortb, inter aim. tbat tlie tlofeiKiaiils had agreed to sell, &c.. uudor 
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Specific Performance— (Cowtuded). 

" certain coadUtous as agreed upan. ” The defendants alleged that the 
written agreement did not contain the whole of the agreement between 
the parties, and ofiered parol evidence in support of their contention. 

J/eW (reversing the judgment of Wilson, J.). that the parol ovidouce was 
admissible to show what wasmesiit by tbeclauto" cjrtaiu conditions as 
agreed upon.” 

Per PONTIb’BX, J. (GARTH, O.J., dissenting).— The evidence was admissible 
under proviso 1. s. 92 of the Evidence Act (I of 1872). 

Discussion as to the metniojg of s. 92 of the Evidence Act. and of ss. 17, 22, 
and 26 of the Specific Relief Act. 

Per PONTIFEX. J.— It is of the essence of specific performance that part 
only of an agreement should not be performed. 

Part of the purchase money had been advanced by the pliintiQs to the defend- 
ants for^which the defendants had given their promissory notes . and 

the plaiot contained a prayer that the defendants be ordered to pay over 

tho amouDt of the notes. . . j g 

Held (affirraiog the decision of WILSON. J.), that there was oo 

causes of action within the meaning of s. 44. role Mol the Code of Cml 
Procedure (Act X of 1877). «. M.CUTTSv. T. F. BB0\\N. 6C. 328-7 

0 Xj R 17 1 

. ifTT rt/ ift 77 i 49 d«<i 50 — O/'nf Evidmceof 

(2) OmJ ^ against subsequent Registered Cenn^eyanee.-A. 

^Effect 0 / uraf re to grant two mokurari leases of certain proper- 

y an ora 8 . D and thereupon executed two mokurari leases 

r "'.f rji' ‘ST ',^0 
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Specific Relief Act {I of f877>. 

ill IV and V-Sce BRE.tCH OF CONTU.tCT, 7 0. 4.4 

(2) Ss iV 22 26-Sco SFECIFIC PEKI OBMASCE. 6 C. 329. 

CT l:33-Sco DKcrnc. 7 0, „c. 

(4) S 4'2-Sie CAU3B OF ACTION. . C. 313. 

Splitting Claims. 

See SUIT, 6 C. 791. 

Stamp. 

Sec PROMISSORY NOTE. 7 C. 25G. 

Stamp Act (/ of lS79i 


215 


347 


lalf lacs oi rupv,.- - - orop-r:y on whiHi hi li U cla-ms. 

bould release certain am ) P nir a scttlcmmi. nor an in- 

that the dccl wa'UUl^^^®^ of Act I of ls79. In Ike 


4.* • • •• 

tibould 

Del 
strum 

ynatUr of TUB 

Statutes. 

Constnulionof-Sce limitation. 7 C. U-- 

Statute 21 (jeo. Xlll. c. i. naru. lion of s. 17 of 21 (loo. Ill, c. 70. 

g, PONTII B^^- J- HilurM^uicc HiHl .4Ucee-sioii * to quo-tions 

must coufiTH^ tno \y> ^ succ**h^ioii i'\ thf ilekndjiiils. BAKKIKS v. 

bC.7..7 HcM.H. 70^ 1 ShoinoLK 134... 
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Statute II 6: 12 Vlct., c, 21. 

(1) S. 23— See Insolvent ACT, 6 0. 633. 

(2) S. 23 -See ORDER AND DISPOSITION, 7 C. 421. 

Statute 24 & 25 Viet., c. 104. 

(1) S. 15 -See SANCTION TO PROSECUTE, 7 C. 417. 

(2) S. 51— See INSOLVENT ACT, 6 0. 70. 

Statute 20 <S 2t Vlct # c. 77. 

S. 61— See PROBATE, 6 O- 460. 

Stay, 

Of sale, pCQding admioistratioo suit —See EXECUTION, 7 0. 733. 

Subordinate Court. 

Sec JURISDICTION, 7 0. 167. 

Subordinate Judge. 

Jurisdiction of, Sec JURISDICTION, G 0. 6. 

Subsequent Attachment. 

See RES JUDICATA, 60. 559. 

Succession Act {X of ISOS). 

( 1 ) 8^ 4— Sec Dower, 6 0. 794. 

(2) 8. 50— See ATTESTATION, 6 0. 17. 

(3) S. 234— See PROBATE, G C. 11, 429. 

(4) Ulus. (6),s. 242— Sec PROBATE. 6 0. 460. 

(5) S. 256— See Executors. 7 C. 84. 

Sudras, 

Adoption amongst— See Hindu Law, 6 C. 381. 

Suit. 

(1) By member of joint Hindu family in partoorship— See Parties, 6 C. 815. 

(2) By one co-sharer for separate share of root— See Co SHARERS, 7 C. 150» 

<3) For account, Pleading in — Sao PRINCIPAL AND AOKNT, 6 C. 754. 

(4) For adjustment ol partnership accounts — See CONTRACT ACT, e. 265, 6C. 

521. 

(5) For arrears of rent — Accretions to Pnre^it Tenure — Rale of Rent — Reg- XI of 

1825. s. 4, cl. 1. — In a suit for arrears of rent, it appeared that the defend- 
ant bad. in 1260 (1853), cxccutol a kabuliat, in which the boundaries of 
the land were given and the rate of reotfitcd, and which provided that the 
land might bo nnasured af’ier 1261 (1854). In 1281 (1874), a measure- 
ment was made, and it wa^ found that some land bad accreted ; and the 
plaintilT now sued for rent for the accreted land, at rates varying with its 
nature and quality. 

Held, that the accreted land should bo govornod by the terms and conditions 
applicable to the parent tenure, ani that the same root was payable for it 
us for the laud included in the kibuliat. 

Tboinoiiiing of Rog. XI of 1825,8. 4, cl. 1, is that tho incidents of the 
original tenure .attach lo the increment. GOLAM ALl v. KALI KRISHNA 
TH \KUR, 7 C. 479 * 1 Shorao L.R. 149 = 8 C L.R, 517. 

(G) Bcng, .4cf V2 of 1862. $. \0— Irregular Proceedings of Collector under ^Share- 
holder’^ Proprietor , — An applicant under s. 10 of Beng. Act VI of 18C2 
nuHt be the Proprietor of the estate, and not merely a share-holder in the 
proprietary body. 

Under the above section, the Collector i8 not entitled to assess the rents 
at what ho considers to bo fair and reisonablo rates from tho rents prevail- 
ing in the noighbouriiig properties, but is only authorised to ascertain mr 
tho landlord what the existing condition of his estate is, what are the 
incasufoments, what tho names of his tenants, and what the rents they 
are paying 

In '.\ "Uii for rent by ooo co-sharer, the plaintiQ claimed that the rfut 
should be calculated at tho rate lixed by the Colleotor, in a proceeding 

1150 


PAGE 


858 



GENERAL INDEX. 

SuW*“{CoH(iHU^d). lORQ It that tho 

held by him under s. f *nd that the Collectot 

2:dl“ulSt;t,a?e l°om tL ,,u., p'aid tb, neighbouring propo.«e. 

Held, .ha. the proceedings »'f,=,^fSe“;‘-rr„'« l7nTnrnu“be'‘d\,e‘‘^^^^^ 
acted Without lurisdicUoQ. and h t th y at which rent was payable by 

?btn:°BAB“ if^rcVuvrATp^OODOBEr. M. HOMED. ,0.60-4 Shoui. 

L.R. 122 = 8 O.L.R. 73 

(7) See ClVir, PROCEDURE CODE, 1859 . 6 C. 142. 

(8) See limitation. 6 <3. 325. Equitable RiUef against 

19 , for caRcellalion-Wnfcjay L F ^ 78.-Wbere 

ForfetiureSeng. Act Vjli I ^^at, in case of non payment of 

in a mokurart into arrears, the mokutari settlement 

r. rb^r.^.lS a‘„d m.ao .nd a suit .or c.ec.roe.t ».s 

brought.— defendants should be allowed 

®i'o ’efuS; kle'SSo time .0 pay the landlord’s dues in order to present 

forfeiture. rt. nf Bene Act VIII of 1809 are exactly 

Held, also, that 1859. aud applicable to the case of a 

similar to those of s 78 of Act ot conformity there- 

mukurari lease; SfJ^'Tavg Ur th^P^y ‘he arrears of rent 

f'‘h dU wa. a go .d decree MAHOMED A^.EEH 

"-"-St:; L ‘:;,^^;h-::^.nent Berenne-.. UM.^A^ 

“O' (XV OP rd Volue «/ Produre- 

^b-e S'ne?:, £ u'n^d 

among ‘h-H^th i„B class, who 

bad increased. ““‘J 'jee, which had prevailed in the locality for a 

stated from memory the pne conMderod this evidence to be no 

number of years. The liisirici b 

:.t?rfanrmUcra\^^^ 

could be refreshed and relevant, and e .filed to consider.\tion. 

Held, that ‘‘*®®'''‘^«r«' bJt v n acase in which a Judge had assigned 

There 'J'SSingUr disbelieving a particular piece of evidence, 

one bad reason fo believing the same belief or dis- 

while hs has K'\®‘\X.h putting this particular piece of evidence wholly 
belief : o"* 'iU toiupport the judgment, and a c»s^o in which the 

aside. r®“’'‘"‘*o^n?tbo essential question-, to be decided rests 

essential disbelieved, regarded as of groat value, or 

upon the evidence believed or is unsound and unsusUiuable. 

eonsidered vvor^h^ess Dt^iiRE. 7 C. 263 = 8 C.b.R. 419. .. 

r^of rcntlsce RES JUDICATA. 6 C. 319. 

(12) Enhauceii , r t,icfuded in Vofice are not en/tanceofcfe- Onus 

(13) Plea that of Enhancement.— suits for euhanccmoQt 

‘ of Proof tenant pleids that a portion of the land sought to be 

cuhanced portion of tho land is so held by him : and il ho bo 

prima “ tbc Jnus is Ihcn shifted upon the landlord to rebut such 

euct'cssmf iui»« 

pripia facxe cvi ®"^- otherwise sulTicient. is not invalidated, because a 
A notice for claimed as onhanrrablo in such notice turns out to be 

portion 0* ‘’‘‘® * hot is good so far as it is applicable to the portion of tho 

rent-free bind, but ^ jj^w.vi BUNDODADHYA v. K.\LI 

Xls^'^O GiS' 6 C. 543 = 8 C.L-H 7 
I BObO.>. , ,.,.,.,-|ivTION. 0 C. 2.51. 

UD RK8 JUD.CAT.4. 7 C- 211. 
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S uli^iContinued) • 

(lC*a) Order releasiog attachment— See RES JUDICATA, 6 C. 369, 

U7) 0 /I possession — Diluvion — Possession on Re-forrnation— Subsequent DiUivion 
—Possessuyn — Liwiinlion Act (IX of 1S71), sc/i. ti, arts, 113, liS^—PeT 
GAUTH, C. J. —Where a per'^oo can show that ho has been in possession 
of certain lands prior to such lane’s bocoming diluviated, his possession 
must be coQ^idorel as C'xiiiiiain^ duriog the time of diluvion, until such 
time as he becomes dispos^e^so I by some other person; and in such a case, 
the OQUs lies upon the di^^possessor to show that he has acquired a title 
under the law of limiticioa which his put an end to the rights of the 
original possessor. 

White, J.— The dispossession or discootinuance of possession mention- 
ed in art, 143. sch, ii of Act IX of 1871 is that which occurs where the 
property is taken actual posscssiou of by another, and does not apply to 
the case where the property is submergol by the act of God, and so made 
impossible of occupation and actual possession. 

Owners of land which has sulTered from successive diluviations and re-forma- 
tioDS, must, if they wish to preserve their rights, bring their suit within 
twelve years of the time when adverse possession is drst tak cn of land re- 
forming oa the original site, whether at the time of suit the land is capa- 
ble of occupation or is lying under water in conscquooco of a second dilu- 
vion. KALLY CHUUN SAHOO V. THE SECRETARY OF STATE FOR 
INI>IA IN COUNCIL. 6 C. 725*8 C.L.R. 00*4 Shome L.R. 95 

(18) FortMl Possession^Transfer oj Possession — Ciyif Procedure Code {id VIII 
of 1859), ss. 2 23, 221. — In a suit for pos-cssion, it appeared that, in 1863, 
the pUintilT bad sucil some of the present defendants for kbas possession 
of the same land. In tb it suit tho defendants pleaded that they were 
tenants of tho plaintiff and entitled to hold under a patta, which they 
failed to prove, and the plaintiff obtained a decree. Three years after- 
wards tho plaintiff wi-* put in f'lrmal possession by the Court under s. 221 
of Act VIII ot 1859, instead of unth'r s. 223. 

Held, that as the plaintiff was put in possession under his decree by the 
otUcor of the Court, the form in which execution was given w.is immaterial. 

Tho formal possession given by a Civil Court under an execution operates, 
in point of law and fact, as between tho parties, as a complete transfer of 
possession from the one p^rty to tho other LoKKSSUR IvOJ-R v. PUROUN 
HOV, 7 C. 4lvS 

(10) Limitation —Benn . .4cf VIll oi 1809, s. 27. —In asuitfor possofision of land, 
it appeared that the defendants had obtained a darpatni lease ol the land 
in question In 1271 (18G5), and that they had immediately dispossessed 
tho plaintiff, and had never acknowledged him to bo their tenant. The 
plaintiff instituted bis suit within twelve years from tho date of dispos- 
session. 

Held that tho suit was not' barred by limitation under s. 27 of Heng. Act 
VIII of 1869. 

That sccUon only applies to casas wh'>rotho rotation of Ian Herd and tenant 
exists, and cannot bo pleaded in bar by a defendant who does not admit 
that such relation has existed. Nll^MADHUU SlI.VHA v. SriNIR.^SH 
KURMOKAR, 7 C. 412*9 C.L.R 137 

(20) Res Junicaia^Pinaliiy of Decision^ Civ, Pro, Code {Act X of 1877), s. 13. — 

In a suit to recover possession ol cort iin laud, where it appeared that there 
had been a previous suit between the same parties with respect to the same 
land in which tho tb^n pUintifls sought to have their posscssioo coufirm- 
ed and that irx that suit thn lower Courts had decided tho case both on 
the question ol title and of possession, but on special appeal the High 
Court had dealt only with tho question of possession, and iu dismissing 
Ibo appeal bad not gone into tho question of title, and the dofeudant in 
that suit subsequently sued to recover possession of tho land,— 

Held that the question of title wa^ still open between tho parties, and had 
not bopii board and finally decided by a Court of competent jurisdiction in 
a former .suit within the meaning of s. 13 of Act X of 1877 iCivil Proce- 
dure Codol. VVUNOABISHBN BHUOUTv. RAGHOONATI! O.IHA, 7 C. 
381 9 C.L.R. 34 

(21) Possession— Seo LIMITATION, RES JUDICATA. G 0. 709. 91. 
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Sf/t — {Concluded). 

(32) Rent Splitting Claims— Code of Civil Procedure {dct X of 1677) $, 43.— 
At the doge of the Bengalee year 1283. which was on the llth of April 
1877, the defendant owed to the plaintiff, his landlord, the rents of his 
holding for t^he years 1281. 1282. and 1283. The plaintiff, in the month 
of April 1878. before the dose of the year 1284. instituted a suit for tho 
root for 1281 onJy, and obtained a decree. On the 10th of April 1879 

another suit for recovery of tho rents for tho years 1282’ 
1263, and 1284. Held, that the claim for the years 1282 and 1283 was 
barred under s. 43 of the Code of Civil Proiodure. Taruck Chdnd Eft 
MOOKEHJEE V. PanxHU MOIIINI Debya, 6 C. 791 = 8 C.L.R. 297 

(23) See CIVIL PROCEDURE CODE (ACT X OK 1877), 7 C, 330. 

(24) See LANDLORD AND TENANT, 7 C. 582. 

. (25) 8oe Res JUDICATA. 7 C. 214. 

I - (26) Share of Government Rjvenue— See Limitation Act (XV OF 1877) C C. 

^ 540. ’ 

(27) Form of— See Princikal AND AGENT. 7 C. 654. 

(28) In Small Cause Court involving account — See ACCOUNTS, 6 C. 551. 

(29) On a former decree of the High Court— Procedure on J?ri>ivor.— There is 
nothing in Act X of 1877 which prevents a suit from being instituted on a 
decree of the High Court ATTERMONEY DOSSBE v. HuRY Doss Diitt 
7 C. 74 = 4 Shomo L.R. 192 = 9 C.L.R. 357 

(30) Revivor of— See REPRESENTATIVE, 6 C. 777. 

(31) To canool portion of contract— See BREACH OK CO.NTRACT, 7 C. 474. 

(32) To cancel uodertenures— See PARTIE.S, 6 C. 827. 

(33) To enforce lion by mortgagee— See MONEY- DECREE, 7 C. 78. 

(34) Uava Unds declared mal— See ONUS PitOBANDI. 6 C. 666. 

(35) Recover possession of land taken by Municipal Commissioners -See Linn. 
TATION.ee. 8. 

(36) Restrain Hindu widow from committing waste— See Hindu Law (WIDOW) 

G 0> 11)3. ' 

(37) Under Act X of 1859— See ARBITRATION. 6 C. 251. 

(38) Valuation of — Soe JURISDICTION. 7 C. 284. 

Summoning Witnesses. 

See Evidence, C C. 714. 

Summons. 

To conopd attoudaiice of witnesses or produntim of docu n ;ats -S)e CIVIL 

Procedure CODE. 1859. 7 c. 560. '^ivib 

Superiniendence. 

Of High Court— Seo Sanction to Prosecution. 7 c. 117. 

Supplemental Suit, 

Seo ADMINISTRATION SUIT, 7 C. G44. 

Surety. 

Discharge of— See PRINCIPAL AND SURETY, 6 C. 2H 
Surplus, 

Salo-pncecds— Sec CIVIL PROCEDURE CODE (ACT Vill OK 1859). 6 C. 142. 
Survey, 

Measurement-Deng. Act (VIII of 1869). .sa. 25. 37. 38.-A proprietor of an estate 
or tenure has a right to m.ake a general survey and measurement of the 
lands comprised in his oHato, under tho provisions of b. 37 of tho Rent 

The only excepted case is where there ig a specj.il aereoment 

BRO.rENDRO COOMAR ROV v. KRISHNA COOMA^OnoSK 7 C 
ShonieL.R. 226 = 9 C.L.R. 4 14 i/iiosE, / C. 684=4 
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Survey Proceedings. 

BenO- Act V of 1875, s. 45, cl. (5i and s, 62 — Survey Proceedings not taken for 
jniblie purposes- Right of Suit.— o\. (6) of Beng. Act V of 1875 
applies only to a survey or some similar proceeding taken by a revenue 
officer ‘ • for some public purpose,” and against which any party who may 
be affected by the boundary laid down by such officer would have a right 
to object. 

Therefore, where such a proceeding, although initiated under Beng. Act V 
of 1875. has been taken for the purpose of settling the boundaries of pri- 
vate property as between the owners of it. the party aggrieved by the 
order of the Collector In such proceeding is not debarred by s, 62 of the 
Act from bringing a suit in the Civil Court to have the boundaries a'cer- 
tained. HURRI PRASAD v. JaDMNA PrasAD. 6 C- 453 = 7 C.L.R. 491. 

Tenancy. 

Denial of— See Estoppel. 6 C. 65. 

Tenant. 

(1) At will— See S.\LE, 7 C. 697. 

(2) Holding over, ejectment of— See NOTICE, 7 C. 710. 

Tenure. 

(1) Accretions to— See SUIT, 7 C. 479. 

(2) Sale of portion of — See EXECUTION. 7 C. 723. 

(3) Bale of under — See EXECUTION. 7 C. 748. 

Third Parties. 

Notice to— See CONSTRUCTIVE NOTICE. 7 C. 199. 

Ticket. 

Conditions on— Sec’BAlLMENT. 6 C. ‘227. 

Time. 

(1) For filing award — See ARBITRATION. 7 C. 333. 

(2) For presenting plaint— See LIMITATION ACT {XV OP 1877), 7 C. 690. 

(3) For performance of contract— See CONTRACT, G C. 678. 

(4) Giving— See PRINCIPAL AND SURETY. G C. 241. 

(5) Of essence of contract — See SALE, GC. 64. 

Title. 

(1) Decision on, by Civil Court— Sec CRIMINAL PROCEDURE CODE (ACT X 

OP 1872), 6 C. 835. 

(2) Declaration of— Bee DECLARATION, 7 C. 560. 

(3) Denial of landlord’s— Sec LANDLORD AND TENANT, 6 C. 433. 

(4) Evidence of— See CRIMINAL PROCEDURE CODE (ACT X OP 1872). 7 C. 4G. 

(5) Proof of -Soo POSSESSION, 7 C. 591. 

(6) To land in Assam— See Land. 7 C. 437. 

(7) See CERTIFICATE, 6 C. 303. 

(8) See LAND ACQUISITION ACT, 7 C. 106. 

Tortious Acts, 

See PUBLIC OFFICER, 7 C. 499. 

Transfer. 

(1) Of Criminal case to anoUicr District — Criminal Procedure Code (X of 1872), 

s. 64 — Grounds necessary to obtain Transfer when applicatio7i »s opposed by 
.4co«s<‘ri. — Before tbo transfer of a case from one Criminal Court to 
another can bo made, in cases in which the accused objects to the trans- 
fer, the prosecution must bring forward tbe very best evidence to prove 
that a fair trial o.annot bo bad in the district in which the case is ordinarily 
triablo. In the matter of the petition of THE LEGAL REMEMBRANCER. 
THE EMI’RESS V. NOBO GOPAL BOSK, G C. 491 

(2) Of possession — See SUIT, 7 0. 418. 

(3) Power of High Court to order — See ORDER, 6 C. 30. 

Trespassers. 

8 ; See EJECTMENT, 7 C. 414. 
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